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DECISIONS 

OF  THE 

Court  of  Appeals  of  Kentucky 


SPRING  TERM,  1913 


Wikon  V.  Hoover,  et  aL 

(Decided  May  22,  1913.) 

Appeal  from  Ohio  Circuit  Coiirt. 

1.  Deeds — Construction— IMBtinct  Interests  or  Titles.— A  deed,  pur- 
porting  to  convey  the  undivided  interest  of  the  grantor  in  and 
to  the  lands  therein  described,  passes  all  interest  of  every  char- 
acter, then  owned  or  claimed  by  the  grantor,  in  said  lands. 

2.  Adverse  Possession — ^Tenancy  in  Common — ^Limitation  of  Ac- 
tions.— ^As  a  general  rule,  the  possession  of  one  cotenant  is 
amicable  and  not  adverse  to  that  of  another  cotenant,  but  such 
possession  may  be  adverse  and,  if  continued  uninterruptedly  for 
fifteen  years,  will  ripen  into  a  perfect  title. 

8.  Limitation  of  Actions — ^Adverse  Possession — ^Notice — Tenancy  In 
Common. — To  set  the  statute  of  limitations  in  motion  in  favor 
of  one  cotenant  against  another,  actual  notice  of  adverse  holding, 
or  such  open  and  notorious  claim  of  ownership  or  exercise  of  such 
claim  of  right  as  to  justify  the  inference  of  adverse  possession, 
must  be  brought  home  to  the  disseized  cotenant. 

4.  Partition— Action — ^Evidence— Weight  and  Sufficiency— Limita- 
tion of  Actions — Adverse  Possession — ^Tenancy  In  Common. — ^In 
an  action  for  the  partition  of  lands  by  a  vendee  of  a  cotenant 
against  other  cotenants,  or  those  holding  under  them,  evidence 
held  sufficient  to  suport  the  pleas  of  adverse  possession  and  limi- 
tation of  actions. 

SWEENEY,  ELLIS  &  SWEENEY  for  appellant. 

BARNES  ft  SMITH  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Lassing — ^Affirming* 

Dan.  T.  Wilson  filed  suit  in  the  Ohio  Circuit  Court 
against  L.  S.  Hoover  and  others,  in  which  he  sought  to 
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be  adjudged  the  owner  of  an  undivided  twenty-one,  one- 
hnndredths  interest  in  214  acres  of  land  in  said  county. 
He  alleged  that  the  defendants  owned  seventy-nine  one- 
hundredths  remainder  interest  in  said  land,  and  prayed 
for  its  partition,  or  a  sale  and  division  of  the  proceeds 
if  it  should  be  found  not  to  be  susceptible  of  division. 
The  defendants  filed  their  separate  answers,  in  which 
they  each  asserted  title  to  a  portion  of  the  land  described 
in  the  petition  and  denied  that  the  plaintiff  had  any  title 
to  or  interest  in  the  portions  so  claimed  by  them.  The 
defendants  conceded  that  plaintiff  owned  a  tract  of 
about  twelve  acres,  which  was  described  in  the  bound- 
ary set  up  by  him  in  his  petition.  They  pleaded  fur- 
ther that,  on  November  21,  1890,  the  entire  boundary 
described  in  the  petition  was  claimed  by  and  in  the  pos- 
session of  L.  S.  Hoover  and  wife,  J.  E.  St.  Clair  and  E. 
D.  Ford ;  that  on  said  date  they  caused  it  to  be  surveyed, 
and  partitioned  it  among  themselves.  Hoover  and  wife 
taking  53  acres,  St.  Clair  80  acres,  and  Ford  12  acres; 
that  they  each  then  and  there  acquiesced  in  said  divi- 
sion; that  Hoover  and  wife,  who  were  then  on  the  land 
allotted  to  them,  put  it  under  fence  and  have  ever 
since  been  continuously  in  possession  of  their  part;  that 
St.  Clair  was  likewise  possessed  of  his  portion,  having 
fenced  and  held  it  in  uninterrupted  possession  until 
1892,  .when  he  sold  it  to  J.  H.  Wilson,  who  took  imme- 
diate possession,  and  he  and  his  vendees  have  ever  since 
been  in  the  undisputed  possession  of  all  of  said  80  acres : 
and  that  said  E.  D.  Ford  sold  the  twelve  acres  so  allotted 
to  him  to  Z.  A.  Wilson,  a  son  of  plaintiff,  and  that  later 
Z,  A.  Wilson  sold  and  transferred  it  to  his  father,  who 
now  owns  it.  The  case  was  prepared  for  trial  on  the 
question  of  title  and,  upon  consideration,  the  chancellor 
was  of  opinion  that  the  plaintiff  was  not  entitled  to  the 
relief  sought  and  dismissed  his  petition.  He  appeals. 
The  pleadings  are  quite  voluminous,  and  the  issue 
is  very  much  complicated  by  the  injection  into  the  record 
of  much  irrelevant  and  redundant  matter.  This  land 
was  a  part  of  a  tract  of  262  acres  owned  by  Eobert  Wil- 
son. In  his  lifetime,  he  sold  off  forty  acres,  and  in  1870 
died  the  owner  of  the  remaining  214  acres.  He  left  a 
will  by  which  he  gave  his  widow  a  life  estate  in  all  of 
said  land  during  her  widowhood,  with  remainder  to  ten 
of  his  thirteen  children,  naming  them.  His  widow  never 
married  again,  and  died  in  March,  1894.  A  few  years 
before  her  death,  she  sold  a  life  interest  in  a  part  of 
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said  land  to  L.  S.  Hoover,  and  later,  either  sold  the  bal- 
ance to  J.  R.  St.  Clair  or  placed  him  in  possession  of  it 
under  an  agreement  by  which  he  was  to  provide  her  a 
support  during  the  remainder  of  her  life.  A  year  or  so 
before  her  death,  she  moved  away  from  the  farm  and 
never  thereafter  lived  upon  it. 

Several  of  the  Wilson  children,  to  whom  their  father 
devised  a  remainder  interest  in  the  farm,  sold  their  un- 
divided interest  to  their  brother  James,  and  the  record 
is  reasonably  clear  that,  in  this  way,  he  acquired  a  five- 
tenths  interest  in  said  land.  He  owned,  by  devise,  a 
one-tenth  interest,  so  that  he  owned  at  least  six-tenths 
of  said  land.  He  sold  and  conveyed  his  interest  to 
Joseph  Ford.  Ford,  it  appears,  purchased  another  in- 
terest, giving  him  at  least  seven-tenths  of  the  entire 
tract.  Two  of  the  other  Wilson  children  sold  their  in- 
terest to  one  Job  S.  Arnold,  and  Arnold  sold  these  in- 
terests, so  acquired  by  him,  to  appellant,  Dan  T.  Wil- 
son, describing  the  land  covered  by  his  conveyance  as  his 
undivided  interest  in  the  Eobert  Wilson  farm.  In  1879, 
Joseph  Ford  conveyed  to  his  children,  ten  in  number, 
all  of  his  interest  in  the  Robert  Wilson  lands,  but  did 
not  describe  in  the  deed  the  extent  of  such  interest. 
There  is  no  record  evidence  that  Catherine  Wilson  ever 
disposed  of  her  one-tenth  interest  in  her  father's  estate. 
She  married  one  Gtolson  Phelps,  by  whom  she  had  two 
children,  J.  R.  Phelps  and  Zelma  Phelps  who  married 
one  George  M.  Tucker.  She  died  in  1910  without  ever 
having  asserted  her  right  to  this  property,  although  she 
lived  more  than  forty  years  after  the  probate  of  her 
father's  will  devising  it  to  her.  There  was  no  dispute 
between  the  parties  to  this  litigation,  at  the  time  the 
petition  was  filed,  as  to  the  interest  of  any  of  the  Wil- 
son heirs  in  or  to  said  land,  for  at  that  time  appellant, 
Dan  T.  Wilson  was  not  claiming  any  interest  through, 
or  by  virtue  of,  any  purchase  from  any  one  of  the  Wil- 
son heirs.  On  March  10,  1911,  he  purchased  from  Zelma 
Tucker  and  her  husband  an  undivided  one-half  interest 
in  one-tenth  of  said  land,  which  her  mother,  Catherine 
Wilson  Phelps,  should  have  received  in  the  division  of 
her  father*  s  estate.  After  his  purchase  of  this  undi- 
vided one-half  of  one-tenth  he  filed  an  amended  petition 
asserting  claim  to  this  interest.^  J.  R.  Phelps  who  was 
made  a  defendant  answered  claiming  an  undivided  one- 
half  of  one-tenth  interest  in  the  Robert  Wilson  land,  as 
heir-at-law  of  his  mother,  Catherine  Wilson  Phelps ;  he 
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made  his  answer  a  cross-petition  against  his  co-defend- 
ants and  joined  in  the  prayer  of  the  petition.  Appellees 
took  issue  with  him  on  the  question  of  his  claim  of  owner- 
ship and,  upon  final  hearing,  his  answer  and  cross-peti- 
tion was  dismissed.  As  he  has  prosecuted  no  appeal,  it 
is  unnecessary  to  notice  further  this  branch  of  the  case. 

Each  of  the  Ford  children  owned  an  undivided 
one-tenth  of  seven-tenths,  or  seven  one-hundredths 
of  the  Eobert  Wilson  tract.  Appellant  claimed,  in  his 
original  petition,  the  interest  of  N.  H.  Ford,  Lucinda 
Myers  and  E.  D.  Ford,  twenty-one  one  hundredths  in 
all.  Appellees  conceded  that  he  owned  the  E.  D.  Ford 
interest,  but  asserted  that  it  was  not  an  undivided  inter- 
est, but  that,  in  the  division  made  in  1890,  his  interest 
had  been  cut  off  and  allotted  to  him,  and  the  deed,  under 
which  appellant  asserts  title  to  this  interest  calls,  not 
for  an  undivided  interest  but  for  twelve  acres  and  this 
twelve  acres  is  described  by  metes  and  bounds;  hence, 
the  only  controversy  is  over  the  N.  H.  Ford  and  Lu- 
cinda Myers  interests. 

Appellant  claims  that  on  March  5, 1888,  he  caused  the 
undivided  interest  of  N.  H.  Ford  in  the  Wilson  and 
other  lands  which  he  had  inherited  from  his  father,  to 
be  sold  under  execution  in  satisfaction  of  a  judgment 
debt,  and  that  he,  at  said  sale,  became  the  purchaser  of 
the  interest  of  N.  H.  Ford  in  the  Wilson  land.  He  took 
no  further  steps  to  invest  himself  with  title  to  this  in- 
terest until  1910,  when,  on  September  13,  he  caused  the 
sheriff  of  Ohio  county  to  make  a  deed  to  him 
for  said  interest,  under  and  by  virtue  of  his  purchase. 
Appellee,  Hoover,  insists  that,  at  the  time  of  said  sale, 
he  forbade  the  sale  of  the  land,  claiming  that  he  had 
theretofore  purchased  it  of  N.  H.  Ford  and  was  then 
in  possession  of  same.  The  conduct  of  appellant  rather 
confirms  the  claim  of  appellee.  Hoover,  for,  while  ad- 
mitting that  he  knew  that  Hoover  was,  during  all  this 
time,  living  upon  and  claiming  the  land,  appellant  took 
no  steps,  for  more  than  twenty  years,  to  invest  himself 
with  paper  evidence  of  title  to  the  property.  We  are 
not  limited,  however,  in  determining  appellant's  rights 
in  this  particular,  to  a  consideration  of  the  claim  of  ap- 
pellee, Hoover,  and  this  defense  may  be  waived,  for, 
upon  examining  the  record,  we  find  that  the  sheriff's 
sale,  under  which  appellant  claims  to  have  acquired  title 
to  the  interest  of  N.  H.  Ford  in  this  land,  was  made  on 
Ma^^ch  5,  1888,  and  on  February  2,  1889,  he  sold  and 
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conveyed  to  his  son-in-law,  J.  E.  Si  Claix,  his  nndivided 
interest  in  the  Eobert  Wilson  land.  He  insists  that,  by 
this  conveyance,  there  passed  to  his  son-in-law  only  that 
interest  for  which  he  then  had  paper  title.  The  deed 
does  not  so  state.  It  calls  for  his  undivided  interest, 
and  nndonbtedly  passed  all  interest  of  every  kind  and 
character,  which  the  grantor  then  owned  or  claimed  in 
the  land  described  in  the  deed.  If  there  was  any  mistake 
in  the  execution  of  this  deed  or  fraud  in  its  procurement, 
appellant  had  five  years  from  the  discovery  of  the  mis- 
take or  fraud,  or  at  most,  ten  years  from  the  date  of  tiie 
execution  of  the  deed,  to  have  it  corrected.  The  time 
within  which  he  might  have  availed  liim  of  such  right,  if 
any  he  had,  having  lon^  since  passed,  such  plea  would 
now  be  of  no  avail.  Evidently  this  claim  on  the  part  of 
appellant  to  the  interest  of  N.  H.  Ford  is  the  result  of 
an  afterthought  and  is  wholly  without  merit. 

Appellant's  claim  to  the  Meyers  tract  arose  in  this 
way:  He  alleges  that  his  son-in-law,  J.  E.  St.  Clair, 
bought  the  Myers  interest  in  September,  1889,  and  there- 
after sold  and  transferred  it  to  him  by  assignment,  and 
he  procured  a  deed  for  this  tract  on  June  12,  1911,  after 
the  institution  of  this  suit.  This  claim  occupies  very 
much  the  same  position  as  does  his  claim  to  ownership 
of  the  N.  H.  Ford  tract,  for  St.  Clair  in  1892,  two  years 
after  the  division  of  the  land  between  himself.  Hoover, 
and  E.  D.  Ford,  sold  and  conveyed  his  interest  in  the 
Eobert  Wilson  land  to  J.  H.  Wilson,  who  was  the  oldest 
son  of  Dan.,  and  J.  H.  Wilson  took  possession  under  this 
conveyance  and  he  and  those  claiming  under  him  have 
held  it  ever  since.  Now,  if  it  be  conceded  that  St.  Clair 
did,  in  fact,  buy  the  Myers  interest,  it  was  evidently 
taken  into  account  at  the  time  of  the  division,  and  when 
he  sold  his  interest  in  the  Eobert  Wilson  land,  this 
Myers  interest  passed  under  his  deed,  and  his  father-in- 
law  acquired  nothing  by  reason  of  the  assignment  and 
transfer  of  the  title  bond  to  him  many  years  after  St. 
Clair  had  parted  with  any  interest  that  he  had  in  this 
land.  The  record,  which  appellant,  his  son,  and  son-in- 
law  made  at  a  time  when  there  was  no  question  of  owner- 
ship involved,  is  a  complete  bar  to  the  claim  attempted 
to  be  asserted  here  on  the  part  of  appellant  to  the  in- 
terest of  N.  H.  Ford  and  Lucinda  Myers  in  the  Eobert 
Wilson  farm. 

The  only  question  giving  us  any  concern  is  whether 
or  not  limitation  had  run    against   Catherine   Wilson 
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Phelps,  depriving  her  of  her  interest  in  the  Robert  Wil- 
son farm.  A  determination  of  this  question  depends 
npon  whether  or  not  the  possession  of  the  occupying 
claimants,  although  cotenants  with  her,  was  adverse  to 
hei*.  As  a  general  rule,  the  possession  of  one  cotenant 
is  amicable  and  not  adverse  to  that  of  another  cotenant. 
But,  there  are  many  exceptions  to  this  rule,  and  it  is  well 
recognized  in  this  State  and  elsewhere  that  the  posses- 
sion of  a  cotenant  may  be  adverse  or  hostile  to  other  co- 
tenants  and,  if  continued  for  fifteen  years  or  more,  will 
ripen  into  a  perfect  title.  The  exception  to  this  rule  is 
stated  by  the  author  in  1  Cyc.  1072,  as  follows : 

*' While  the  general  rule  is  as  stated,  it  is  well  set- 
tled that  one  tenant  may  hold  adversely  to  his  co-tenant, 
and"  if  his  possession  is  continued  uninterruptedly  for 
the  statutory  period  he  will  acquire  an  indefeasible 
title;  and  this  is  true  whether  the  original  entry  was 
with  intent  to  hold  adversely  or  whether  the  entry  was 
as  tenant  in  common. '* 

Gillaspie  v.  Osbum,  3  A.  K.  Marsh.,  77  and  Larman 
\.  Huey,  13  B.  Mon.,  436  are  cited  by  the  author  in  sup- 
port of  the  text. 

As  to  the  necessity  of  knowledge  or  notice  of  the  fact 
of  adverse  holding,  the  same  author,  in  1  Cyc,  1073,  cit- 
ing in  support  of  the  text  Gossam  v.  Donaldson,  18  B. 
Mon.,  230,  and  Ward  v.  Ward,  15  Eep.,  706,  25  S.  W., 
112,  says: 

**In  order  to  constitute  a  disseizin  of  a  cotenant  the 
fact  of  adverse  holding  must  be  brought  home  to  him 
either  by  information  to  that  effect,  given  by  the  tenant 
in  common  asserting  the  adverse  right,  or  there  must  be 
outward  acts  of  exclusive  ownership  of  such  a  nature  as 
to  give  notice  to  the  cotenant  that  an  adverse  possession 
and  disseizin  are  intended  to  be  asserted.  Actual  ver- 
bal or  written  notice  is  not,  however,  necessary;  ad- 
verse possession  may  be  inferred  from  outward  acts, 
open  and  notorious  claim  of  ownersip,  and  exercise  of 
exclusive  right.*'  •  •  • 

In  Bloom  v.  Sawyer  121  Ky.,  308,  an  owner  of  an 
undivided  three-fourths  of  a  tract  of  land  died,  leaving 
a  widow  to  whom  dower  was  set  apart.  The  widow  con- 
veyed her  dower  right  to  one  who  conveyed  it  to  another, 
and  he  conveyed  by  deed,  without  warranty,  the  whole 
tract  in  fee  simple.  The  grantee  in  the  latter  deed  took 
^possession  of  the  whole  tract  and  continuously  claimed 
the  property  adversely  as  his  own.     The  court  there 
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held  that  the  entry  of  a  person  on  land  under  a  convey- 
ance which  purports  to  dispose  of  the  whole,  though  the 
grantor  is  but  a  joint  tenant,  is  an  entry  of  the  whole  in 
severalty  and  is  adverse  to  the  other  tenants,  and  pos- 
session under  such  deed  was  sufficient  to  set  the  statute  of 
limitation  in  motion  against  the  cotenants. 

There  is  no  question  that,  at  the  time  this  land  was 
divided  in  1890,  Hoover,  St.  Clair,  and  E.  D.  Ford  were 
in  possession  and  claiming  all  of  it,  and  there  is  no  evi- 
dence whatever  to  the  effect  that,  at  that  time,  any  of 
them  knew  that  Catherine  Wilson  Phelps  owned  an  in- 
terest in  this  land.  So  that,  at  the  time  the  division  was 
made,  it  is  undoubtedly  true  that  they  were  claiming  this 
land,  whether  they,  in  fact,  owned  it  or  not.  It  is  like- 
wise true  that,  under  such  claim  of  ownership,  they  pro- 
ceeded to  and  did  divide  and  partition  it  among  them- 
selves, causing  it  to  be  surveyed  and  each  exercising 
such  acts  of  ownership  as  one  might  exercise  over  land 
belonging  to  him.  With  the  exception  of  E.  D.  Ford, 
they  built  upon  it,  cultivated  it,  cut  timber  from  it,  paid 
the  taxes  on  it,  and  publicly  and  openly  claimed  as  their 
own,  and  it  was  recognized  as  such  by  persons  hving  in 
that  community. 

Were  these  acts  on  the  part  of  appellees,  and  their 

Predecessors  in  title,  sufficient  to  put  Catherine  Wilson 
helps  upon  notice  that  their  claim  was  hostile  to  hersT 
We  are  of  opinion  that  they  were.  Appellees'  posses- 
sion was  certainly  as  notorious  and  open  as  it  could  have 
been  made,  without  giving  to  Catherine  Wilson  Phelps 
actual  notice  that  they  were  claiming  the  land  and  were 
not  recognizing  her  right  to  an  interest  in  it  As  a  mat- 
ter of  fact,  there  is  no  evidence  whatever  that  she,  at 
any  time,  asserted  or  claimed  to  have  such  right,  and 
her  conduct  le  Jls  rather  to  the  conclusion  that,  at  some 
time  during  the  twenty  years  following  the  probate  of 
her  father's  will  and  the  division  of  this  land,  she  had 
sold  or  disposed  of  her  interest  therein.  Having  lived 
in  that  vicinity  and  being  of  sound  mind,  her  conduct  is 
difficult  of  explanation  upon  any  other  theory,  but 
whether  she  had  sold  it  or  not,  we  are  of  opinion  that 
the  conduct  of  appellees  is  such  as  must  have  apprised 
a  person  of  ordinary  intelligence  that  they  were  not 
recognizing  the  right  or  title  of  any  one  else  in  and  to 
those  portions  of  the  land  in  controversy,  which  were 
held  by  them.  This  being  true,  we  would  hold  that,  were 
the  daim  of  ownership  now  being  asserted  by  Catherine 
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Wilson  Phelps  instead  of  appellant  and  her  son,  she  had 
lost  it  by  reason  of  the  lapse  of  time.  Her  children  could 
acquire  no  greater  right  than  she  had,  and  on  the  state 
of  the  record  the  chancellor  was  justified  in  holding  that 
appellant  had  failed  to  make  out  a  case. 
Judgment  affirmed. 


First  National  Bank  of  Louisville  v.  Bickd^  et  aL 

(Decided  May  22,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Second  Division). 

1.  Contracts — Construction  of — A,  contract  obligating  the  signers  to 
"guarantee  an  overdraft  to  the  First  National  Bank  to  the  ex- 
tent of  14,500;  all  the  receipts  of  the  White  City  Co.  to  be  de- 
posited in  the  bank  until  the  above  is  extinguished/'  was  not  a 
continuing  guaranty  but  a  guaranty  o^  an  existing  overdraft. 

2.  Contracts — ^Extrinsic  Evidence  to  Show  Meaning  of. — ^Wtiere  a 
written  contract  is  not  open  to  two  X>r  more  constructions,  the 
rights  and  liabilities  of  tiie  parties  under  it  are  to  be  determined 
by  the  paper  alone,  and  its  meaning  cannot  be  extended  or  modi- 
fied by  extrinsic  evidence. 

3.  Banks— Rights  and  (Liabilities  of  OflELcers  of  a  Bank  Who  Sign  a 
Guaranty  to  it — The  liability  of  bank  officers  who  sign  a  paper 
guaranteeing  to  it  the  payment  of  a  note,  is  not  increased  by  their 
relation  with  the  bank.  They  are  to  be  treated  as  other  customers 
dealing  with  the  bank. 

HELM  BRUCE,  BRUCE  &  BULDITT  for  appellant 

B.  F.  WASHER,  W,  PRATT  DALE  for  appeUees. 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Affirming. 

On  July  6,  1908,  the  appellee,  C.  C.  Bickel,  and  the 
other  appellees,  all  of  whom  were  at  that  time  financially 
interested  in  a  corporation  known  as  the  White  City 
Company  executed  and  delivered  to  the  appellant  bank 
the  following  writing: 

*' We,  the  undersigned,  hereby  guarantee  an  overdraft 
to  the  First  National  Bank  of  Louisville,  Ky.,  to  the  ex- 
tent of  $4,500;  all  the  receipts  of  the  Park  (White  City 
Company)  to  be  deposited  in  said  bank  until  the  above 
is  extinguished.  It  is  also  understood  and  agreed  that 
'chairs  located  in  the  tlieatre,  bought  from  the  Boss  Chair 
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Company,  to  the  value  of  $1,500,  are  hereby  assigned  to 
us  as  security  by  the  directors  of  the  White  City  Com- 
pany.^* 

Some  months  after  this  the  White  City  Company 
made  an  assignment  owing  an  overdraft  to  the  bank  of 
more  than  six  thousand  dollars,  but  between  July  6, 1908 
and  the  date  of  the  assignment  the  receipts  of  the  White 
City  Company  deposited  in  the  bank  amounted  to  largely 
more  than  $4,500. 

Afterwards,  this  suit  was  brought  by  the  bank  against 
the  signers  of  the  guaranty  to  recover  from  them  $4,500, 
the  amount  mentioned  in  the  guaranty.  A  general  de- 
murrer filed  to  the  petition  as  amended  was  sustanied, 
and,  the  bank  declining  to  plead  further,  its  petition  was 
dismissed. 

The  suit  was  predicated  upon  the  theory  that  the 
paper  was  a  continuing  guaranty  of  an  overdraft  to  the 
extent  of  $4,500,  and  therefore  as  the. account  of  the 
White  City  Company  was  continually  overdrawn  from 
the  date  of  the  execution  of  this  guaranty  to  the  time  it 
became  bankrupt,  on  which  date  the  overdraft  amounted 
to  more  than  six  thousand  dollars,  the  guarantors  were 
bound  on  the  guaranty  to  the  extent  of  $4,500.  On  the 
other  hand,  the  position  of  the  guarantors  is  that  they 
only  guaranteed  an  overdraft  existing  at  the  time  the 
guaranty  was  executed  to  the  extent  of  $4,500,  coupled 
with  an  agreement  on  the  part  of  the  bank  to  apply  the 
receipts  of  the  company  thereafter  deposited  in  the  bank 
to  the  extinguishment  of  the  then  existing  overdraft,  and 
as  subsequent  to  July  6,  1908,  the  receipts  of  the  White 
City  Company  deposited  in  the  bank  amounted  to  more 
than  $4,500,  the  guaranty  was  satisfied  and  the  jguaran- 
tors  released  from  liability. 

As  the  guaranty  does  not  seem  fairly  open  to  two  con- 
structions, the  solution  of  the  question  at  issue  between 
the  parties  must  turn  on  the  proper  construction  of  the 
guaranty  as  it  is  written,  without  the  aid  of  extrinsic  evi- 
dence, and,  looking  to  the  paper  alone,  we  think  the  guar- 
antors only  guaranteed  the  payment  of  an  existing  over- 
draft and  that  the  obligation  on  their  part  was  not  a  con- 
tinuing guaranty.  The  words  of  the  guaranty  exclude 
the  construction  that  it  was  intended  to  be  a  continuing 
guaranty.  The  stipulation,  that  the  receipts  of  the  Park 
(White  City  Company)  were  to  be  deposited  in  the  bank 
to  satisfy  the  overdraft  guaranteed,  plainly  shows  that 
the  parties  had  in  contemplation  an  overdraft  then  exist- 
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ing  to  the  payment  of  which  the  bank  agreed,  to  apply 
deposits  until  it  was  satisfied. 

If,  as  insisted  by  counsel  for  the  bank,  this  paper  was 
a  continuing  guaranty  and  not  a  jguaranty  of  an  existing 
overdraft,  it  is  diflScult  to  understand  the  reason  for  in- 
serting in  the  paper  the  stipulation  that  the  receipts  of 
the  White  City  Company  should  be  applied  to  the  pay- 
ment of  the  overdraft  until  it  was  extinguished.  In  our 
opinion,  to  construe  this  paper  as  a  continuing  guaranty 
would  do  violence  to  the  expressed  intention  of  the  par- 
ties ahd  result  in  ignoring  the  condition  obligating  the 
bank  to  apply  the  receipts  in  a  specified  way. 

It  is,  however,  argued  in  behalf  of  the  bank  that  the 
condition  of  the  bank  accoimt  of  the  White  City  Com- 
pany on  July  6  shows  that  the  guaranty  was  intended 
to  be  a  continuing  one  and  did  not  have  reference  to  an 
existing  overdraft  of  $4,500.  Waiving  the  question  as 
to  the  competency  of  the  account  as  an  aid  in  the  con- 
struction of  a  paper  that  on  its  face  seems  free  from  am- 
biguity, we  do  not  think  the  condition  of  the  account  sus- 
tains the  conclusion  reached  by  counsel.  The  account 
shows  that  on  July  2nd,  the  overdraft  was  $5,044.77,  and 
that  on  July  3d,  the  overdraft  was  $4,623.08,  and  that  on 
July  4th  and  5th  it  was  $5,081.64.  It  further  shows  that 
on  July  6th  there  was  deposited  $3,182.30,  leaving  an 
overdraft  at  the  close  of  business  on  July  6th  of  $1,899.34, 
and  the  argument  is  made  that  when  this  guaranty  was 
executed  the  overdraft  only  amounted  to  $1,899.34,  and 
therefore  the  reference  in  the  guaranty  to  an  overdraft 
of  $4,500  could  not  refer  to  an  existing  overdraft,  as 
there  was  no  existing  overdraft  in  that  amount.  Whether 
there  was  an  overdraft  of  $4,500  when  this  guaranty  was 
executed,  depends  on  the  time  of  day  on  July  6  that  it 
was  executed,  because  in  the  morning  of  that  day,  and 
at  all  times  on  that  day  before  the  deposit  of  $3,182.30 
was  made,  there  was  an  overdraft  of  more  than  $4,500, 
and  it  is  reasonable  to  assume  that  this  paper  was  exe- 
cuted before  this  deposit  was  made. 

It  is  further  suggested  by  counsel  that  if  the  paper 
was  executed  before  the  deposit  had  reduced  the  over- 
draft, it  is  singular  that  the  paper,  which  was  intended 
to  only  guarantee  an  existing  overdraft,  did  not  specify 
the  amount  of  the  overdraft  then  existing,  which  was 
$5,081.64,  instead  of  specifying  $4,500.  The  record  does 
not  show,  and  we  have  no  means  of  knowing  what  in- 
fluenced the  guarantors  to  fix  the  amount  for  which  they 
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were  willing  to  become  liable  at  $4,500,  but  whatever  the 
reason  was,  they  had  the  right  to  insert  any  sum  they 
pleased,  and  the  motives  that  influenced  them  to  specify 
$4,500  are  not  the  subject  of  pertinent  inquiry. 

In  reference  to  the  assertion  of  counsel  for  the  bank 
that  the  signers  of  the  guaranty  who  were  also  officers 
of  the  bank  are  estopped  from  denying  that  this  was  a 
continuing  guaranty,  it  seems  sufficient  to  say  that  as 
there  is  no  claim  of  fraud  or  mistake  in  the  execution  of 
the  paper,  its  terms  and  conditions  cannot  be  extended 
or  modified  by  a  construction  that  would  give  it  a  mean- 
ing that  the  language  employed  is  not  fairly  susceptible 
of.  Aside  from  this,  we  are  unable  to  petceive  how  the 
fact  that  some  of  the  signers  of  the  guaranty  were  offi- 
cers of  the  bank  could  have  the  effect  of  estopping  them 
from  denying  that  the  paper  upon  which  it  is  sought  to 
hold  them  liable,  was  not  a  continuing  guaranty.  In  sign- 
ing the  paper  they  were  not  acting  as  officers  of  the  bank 
but  were  dealing  with  it  as  customers,  and  the  relation 
they  held  wilii  the  bank  does  not  in  any  manner  affect 
their  rights  as  signers  of  this  paper. 

The  judgment  is  affirmed. 


First  National  Bank  of  LouisviUe  ▼.  Bickel,  et  aL 
Ffarst  National  Bank  of  LoiusviUe  ▼.  Bkkel,  et  aL 

(Decided  Hay  22,  1918.) 

Appeals  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  First  Division). 

Pimctlce— Rii^t  of  Court  to  Set  Aside  Consent  Orders  and  Jndg- 
ment8.-*»Wlien  the  ends  of  justice  require  it*  the  court  in  which  nn 
order  cr  judgment  is  entered,  although  it  he  hy  consent*  may  set 
it  aside  upon  the  motion  of  either  of  the  parties  if  the  motion  is 
made  while  the  court  has  control  of  the  order  or  judgment*  hut 
before  the  court  sets  aside  a  consent  order  or  judgment  the  party 
asking  that  it  be  done  should  present  good  and  sufficient  reasons 
therefor. 

Practice-<;iTll  Code— Section  333 — Construction  of— Waiver. — 
Section  833  of  the  cIyII  code  providing  in  substance  that  objec- 
tions and  exceptions  must  be  made  and  taken  by  a  complaining 
party  before  he  wiU  be  heard  afterwards  to  object  to  an  order  or 
rollng  of  the  court,  do  not  apply  with  the  same  binding  force  in 
the  court  in  which  the  ruling  or  order  is  made  as  they  do  in  this 
court    The  court  in  which  the  order  or  judgment  is  made  may 
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for  good  reasons  set  it  aside,  although  it  is  entered  by  consent 
or  without  objection;  .but  a  party  who  brings  bis  case  to  this  court 
cannot  avail  himself  here  of  erroneous  rulings  or  orders  made  in 
the  lower  court  unless  he  has,  in  the  manner  pointed  out  in  sec- 
tion 333,  saved  an  exception  or  an  objection  to  the  order  or  rul- 
ing he  complains  of. 
8.  Bills  and  Notes — ^Endorsers. — ^A  person  who  places  his  name  upon 
commercial  paper  other  than  as  maker,  drawer  or  acceptor  is 
deemed  to  be  an  endorser,  unless  he  indicates  by  proper  words 
in  the  endorsement  his  intention  to  be  bound  in  some  other 
capacity. 

4.  Banks— Vice-President  Not  Responsible  If  Notice  of  Dishonor  of 
Paper  Is  Not  Given. — The  vice-president  of  a  bank  by  virtue  of 
his  office  is  not  charged  with  the  duty  of  seeing  that  notice  oC 
the  dishonor  of  paper  is  given  to  the  person  entitled  thereto,  or 
liable  in  any  manner  if  he  fails  to  do  so. 

5.  Banks — ^When  Bank  Officer  Estopped  to  Deny  Liability  on  Paper 
Because  Notice  of  its  Dishonor  Not  Given. — Where  an  officer  of 
a  bank  is  one  of  the  signers  of  commercial  paper  executed  to 
the  bank,  he  is  entitled  to  notice  of  the  dishonor  of  the  paper  to 
the  same  extent  as  if  he  was  not  connected  with  the  bank,  unless  it 
was  his  duty  as  an  officer  of  the  bank  to  give  such  notice;  and  if 
it  was,  he  will  be  estopped  to  plead  want  of  notice  as  a  defense 
to  a  suit  by  the  bank  against  him. 

BRUCE  &  BULLITT  and  HELM  BRUCE  for  appellant. 

B.  P.  WASHER,  W.  PRATT  DALE,  C.  H.  SHEILD  and  KOHN, 
BINGHAM,  SLOSS  &  SPINDLE  for  appellees. 


Opinion  op  the  Court  by  Judge  Carboll — ^Affirming. 

These  two  appeals  presenting  the  same  questions  of 
law  will  be  disposed  of  in  one  opinion. 

On  April  12,  1907,  the  White  City  Co.,  by  its  presi- 
dent, executed  and  delivered  to  the  First  National  Bank 
a  demand  note  for  $5,000,  which  was  endorsed  by  the  ap- 
pellees. On  May  29,  1907,  the  same  parties,  with  a  few 
exceptions,  signing  the  paper  in  the  same  manner,  exe- 
cuted to  the  bank  a  note  for  $5,000  due  in  sixty  days,  and 
on  June  21, 1907,  the  same  parties,  with  a  few  exceptions 
signing  the  paper  in  the  same  way,  executed  a  note  to 
the  bank  for  $10,000  due  in  forty  days. 

In  November,  1908,  the  bank  brought  three  separate 
suits  on  these  notes,  and  it  appears  that  substantially 
the  same  motions,  demurrers  and  answers  were  pre- 
sented by  the  defendants  in  each  case.  No  evidence  was 
taken  in  either  case,  and  in  April,  1909,  a  general  de- 
murrer was  sustained  to  the  petition  filed  on  the  note 
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that  was  executed  on  May  29, 1907,  and  the  petition  dis- 
ndssed.  From  the  judgment  dismissing  the  petition  the 
bank  prosecuted  an  appeal  to  this  court,  and  in  May, 
1911,  the  judgment  of  the  lower  court  was  affirmed  by 
this  court  in  an  opinion  that  may  be  found  in  143  Ky., 
754.  On  October  7,  1911,  the  mandate  from  this  court 
was  filed  in  the  lower  court  and  upon  the  filing  of  this 
mandate  there  was  entered  in  each  of  the  other  two  cases 
which  had  remained  on  the  docket  in  the  same  condi- 
tion as  they  were  when  the  judgment  dismissing  the 
petition  was  rendered  in  the  case  appealed  to  this  court 
tiiis  order: 

**The  issues  involved  in  this  action  having  been  here- 
tofore determined  against  the  plaintiff  in  action  No* 
52914,  First  National  Bank  v.  C.  C.  Bickel,  this  cause  is 
now  dismissed.  It  is  therefore  considered  by  the  court 
that  the  defendant  recover  of  the  plaintiff  his  costs 
herein  expended  and  may  have  execution  therefor.'^ 

At  this  point  we  may  digress  a  moment  to  say  that 
it  is  evident  that  the  two  actions  in  which  this  order  of 
dismissal  was  made  were  left  pending  on  the  docket  for 
the  purpose  of  entering  such  a  judgpent  in  these  casea 
as  might  be  authorized  by  the  opinion  of  this  court  in 
the  appealed  case,  and  so  when  the  mandate  in  the  ap- 
pealed case  was  issued  affirming  the  judgment  of  the 
lower  court,  the  order  of  dismissal  in  the  two  cases  now 
before  us  was  entered. 

It  appears,  however,  that  after  this  order  of  dis- 
missal was  entered,  counsel  other  than  those  who  then 
represented  the  bank  were  employed,  and  in  December, 
1911,  and  within  sixty  days  from  the  order  of  dismissal, 
the  new  counsel  for  the  bank  entered  a  motion  in  behalf 
of  the  bank  to  set  aside  the  orders  of  dismissal,  in  each 
case  and  at  the  same  time  tendered  an  amended  petition* 
But  the  lower  court  refused  to  set  aside  the  orders  of 
dismissal  or  to  allow  the  amended  petitions  to  be  filed, 
and  from  the  ruling  of  the  court  these  appeals  are  prose- 
cuted. 

Quite  a  good  deal  is  said  in  argument  by  counsel  for 
both  parties  as  to  the  effect  of  the  orders  of  dismissal 
entered  on  October  7,  1911,  counsel  for  the  bank  insist- 
ing that  the  bank  was  not  estopped  from  asking  that 
these  orders  be  set  aside,  while  counsel  for  Bickel  and 
others  contend  that  these  orders  were  in  effect  agreed 
orders  and  therefore  the  bank  was  estopped  from 
askmg  that  they  be  set  aside.  Looking  at  tnese  orders 
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as  they  stand  without  reference  to  any  custom  or  prac- 
tice prevailing  in  the  Jefferson  Circuit  Court,  it  would 
appear  that  these  orders  were  made  by  consent  or  agree- 
ment of  counsel  representing  both  parties  as  no  objec- 
tion was  taken  or  exception  saved.  But  if  we  should  treat 
them  as  consent  orders,  we  do  not  think  they  operated  to 
conclusively  estop  the  bank  from  asking  that  they  be  set 
aside  while  the  court  had  control  over  them,  as  the  Jef- 
ferson Circuit  Court  did  at  the  time  the  motion  to  set 
aside  was  made,  or  that  the  court  entering  these  orders 
was  without  power,  upon  a  proper  showing  to  set  them 
aside  within  the  time  mentioned. 

Ordinarily  a  party  who  agrees  or  consents  to  the 
entry  of  an  order  or  judgment  will  not  afterwards  be 
heard  to  complain  of  it  or  allowed  to  have  it  set  aside. 
But  this  rule  of  practice  is  not  without  exceptions.  When 
the  ends  of  justice  require  it,  the  court  in  which  an  order 
or  judgment  is  entered,  although  it  be  by  consent  or 
agreement,  may  set  it  aside  upon  the  motion  of  either  of 
the  parlies  if  the  motion  is  made  while  the  court  has  con- 
trol of  the  order  or  judgment.  In  other  words,  a  consent 
order  or  judgment  is  not  conclusively  binding,  and  does 
not  work  an  absolute  estoppel  on  the  party  consenting 
to  it.  But  before  the  court  will  set  aside  a  consent  order 
or  judgment,  the  party  asking  that  it  be  done  should  pre- 
sent good  and  si^cient  reasons  therefor,  and  if  it  ap- 
pears that  injustice  or  wrong  would  result  from  a  fail- 
ure to  set  aside  the  order,  and  further  appears  that  sub- 
stantial rights  of  the  adverse  party  arising  since  the 
consent  order  was  entered  and  as  a  result  of  it,  will  not 
be  prejudiced  by  setting  aside  the  order,  the  court  should 
grant  the  request. 

Section  333  of  the  civil  code,  providing  in  substance 
that  objections  and  exceptions  must  be  made  and  taken 
by  a  complaining  party  before  he  will  be  heard  to  after- 
wards object  to  an  order  or  ruling  of  the  court,  do  not 
apply  with  the  same  binding  force  in  the  court  in  which 
the  ruling  or  order  is  made  as  they  do  in  this  court.  As 
we  have  stated,  the  court  in  which  the  order  or  judgment 
is  made  and  entered  may  for  good  reasons  set  it  aside 
upon  motion  made  within  proper  time,  although  the 
order  sought  to  be  set  aside  was  entered  by  consent  or 
without  exception  or  objection  by  either  party.  But  a 
party  who  brings  his  case  to  this  court  cannot  avail  him- 
self here  of  erroneous  rulings  or  K)rders  made  in  the 
lower  court  imless  he  has,  in  the  manner  pointed  out  in 
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section  333,  saved  an  exception,  or  an  objection  and  ex- 
ception, as  the  case  may  be,  to  the  order  or  ruling  he 
complains  of.  A  party  will  be  conclusively  presumed  on 
appeal  to  have  consented  to  such  rulings  and  orders  as 
he  did  not  except  or  object  to,  and  therefore  will  not  be 
heard  to  complain  of  them  for  the  first  time  in  this  court. 

The  reason  for  this  rule  of  practice  is  obvious  and 
has  often  been  referred  to  in  the  opinions  of  this  court. 
If  a  party  in  the  circuit  court  could,  by  failing  to  make 
objections  or  save  exceptions,  thus  lull  his  adversary 
into  security,  and  also  deprive  the  trial  court  of  an  op- 
portunity to  correct  errors  to  which  its  attention  was 
called,  and  avail  himself  of  the  objection  for  the  first 
time  in  this  court,  he  would  be  permitted  to  place  his  ad- 
versary at  a  great  disadvantage  as  well  as  materially  ob- 
struct the  speedy  disposal  of  cases. 

For  this,  as  well  as  other  reasons  that  we  might  sug- 
gest, the  uniform  practice  is  not  to  allow  a  party  to 
make  for  the  first  time  in  this  court  an  objection  that 
should  have  been  made  in  the  trial  court.  As  illustra- 
tive cases  on  this  subject  we  refer  to  Branson  v.  Com- 
monwealth, 92  Ky.,  330;  Louisville  &  Nashville  E.  E.  Co. 
V.  Graves,  78  Ky.,  74;  Loving  v.  Warren  County,  14 
Bush,  316;  Buckles  v.  Commonwealth,  113  Ky.,  795.  But 
in  the  cases  before  us  we  think  the  court  properly  re- 
fused to  set  aside  the  orders  of  dismissal  because  the 
reasons  for  asking  that  it  be  done,  which  appear  in  a 
resolution  adopted  by  the  directors  of  the  White  City 
Co.,  and  an  amended  pleading  tendered  with  the  motion 
to  set  aside  the  order,  did  not  make  any  substantial 
change  in  the  issues  as  presented  in  the  143  Ky.,  case. 

For  the  purpose  of  showing  this,  we  will  now  con- 
sider more  in  detail  the  things  that  it  is  said  distinguish 
these  cases  from  the  143  Ky.  case.  It  is  first  insisted 
that  a  resolution  adopted  by  the  board  of  directors  of 
the  White  City  Co.,  on  the  faith  of  which  the  three  notes 
were  executed  to  the  bank,  was  not  relied  on  or  made 
a  part  of  the  record  in  the  143  Ky.  case,  and  the  argu- 
ment is  made  that  this  resolution  estops  the  appellees 
from  making  the  defense  that  they  were  only  endorsers 
of  the  paper,  and  not  sureties.  The  resolution  reads : 
"Be  it  resolved  by  the  board  of  directors  of  the  White 
City  Co.  that  the  president  of  the  White  City  Co.  be  au- 
thorized to  borrow  $15,000,  and  that  the  board  of  direc- 
tors of  the  White  City  Co.  sign  the  note  for  security  of 
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the  money  and  pledge  the  first  receipts  of  the  White  City 
Co.  to  liquidate  this  deal.'' 

The  pertinent  part  of  each  of  the  notes  executed  to 
the  bank,  reads  as  follows:  **We  promise  to  pay  to  the 

order  of  First  National  Bank,  Louisville,  Ky.,  $ 

value  received,  negotiable  and  payable  at  the  ofl5ce  of 
First  National  Bank  of  Louis\iille,  Ky.,  and  hereby 
pledge  as  security  therefor,  and  as  security  for  any  other 
debt  or  liability  we  .may  now  or  hereafter  owe  or  be 
under  to  said  bank  the  receipts  of  the  White  City  Co., 
as  per  resolution  herewith  attached.'' 

In  the  143  Ky.  case  the  bank  charged  in  its  petition 
that  the  appellees  signed  the  notes  as  sureties  and  not  as 
endorsers,  and  therefore  were  not  entitled  to  notice  of 
the  dishonor  of  the  paper ;  and  it  was  further  contended 
that  the  fact  that  they  did  sign  as  sureties  might  be 
shown  by  parol  evidence.  But  in  rejecting  this  view,  we 
said  that  under  the  Negotiable  Instrument  Act  **A  per- 
son who  places  his  signature  upon  an  instrument  other 
than  as  maker,  drawer  or  acceptor  is  deemed  to  be  an 
endorser,  unless  hfe  clearly  indicate  by  proper  words  in 
the  endorsement  his  intention  to  be  bound  in  some  other 
capacity."  Section  63  is  to  be  read  in  connection  with 
section  31,  which  is  as  follows: 

**The  endorsement  must  be  written  on  the  instrument 
or  upon  a  paper  attached  thereto.  The  signature  of  the 
endorser,  without  additional  words,  is  a  sufficient  en- 
dorsement. 

**The  purpose  of  the  statute  is  to  exclude  parol  evi- 
dence and  to  make  the  written  instrument  control  the 
;rights  of  the  parties.  The  statute  fixing  the  legal  effect 
0ot  the  instrument,  parol  evidence  may  not  be  received 
to  give  it  a  different  effect." 

I  In  short,  the  ruling  of  the  court  in  that  case  was  that 
:a  person  who  places  his  name  upon  paper  other  than  as 
maker,  drawer  or  acceptor,  is  deemed  to  be  an  endorser 
unless  he  indicates  by  proper  words*  in  the  endorsement 
his  intention  to  be  bound  in  some  other  capacity,  or  his 
intention  to  be  bound  in  some  other  capacity  than  as 
endorser  appears  on  the  paper  in  connection  with  and 
as  a  part  of  the  endorsement. 

It  is  true  the  resolution  adopted  by  the   board   of 

directors  was  made  a  part  of  the  paper  executed  to  the 

bank,  or  rather,  as  appears  from  the  paper,  was  attached 

thereto.    But  neither  the  resolution  nor  the  note  contain 

—        any  words  indicating  an  intention  on  the  part  of  the 
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Bigners  of  the  papers  to  be  bonnd  in  any  other  capacity 
than  as  endorses.  If  the  resolution  should  be  con- 
sidered in  connection  with  and  as  a  part  of  the  endorse- 
ment, it  does  not  show  a  purpose  on  the  part  of  the  per- 
sons who  signed  the  paper  to  become  bound  in  any  other 
capacity  than  as  endorsers.  The  resolution  simply  re- 
cites that  the  board  of  directors  of  the  White  City  Co. 
will  *'sign  the  note  for  security  of  the  money,''  without 
in  any  manner  indicating  whether  they  would  sign  the 
note  as"*  makers,  drawers,  acceptors,  sureties  or  en- 
dorsers, and  that  the  directors  will  pledge  the  receipts 
of  the  White  City  Co.  to  liquidate  the  notes,  and  the 
notes  recite  that  the  signers  have  pledged  the  receipts 
of  the  White  City  Co.  as  security  for  their  payment. 
Beading  both  of  these  papers  together,  they  merely  pro- 
vide that  the  directors  will  sign  the  notes  as  security  for 
the  money  advanced  and  pledge  for  their  payment  the 
receipts  of  the  White  City  Co.,  and  these  conditions  do 
not  have  the  effect  of  showing  that  when  the  directors 
signed  the  notes  as  endorsers  they  intended  to  become 
liable  as  sureties.  There  are  no  words  either  in  the 
resolution  or  in  the  notes  indicating  a  purpose  on  the 
part  of  the  signers  of  the  notes  to  become  bound  other- 
wise than  as  endorsers,  and  so  the  opinion  in  143  Ky.  is 
controlling  on  the  question  that  the  signers  of  this  paper 
should  be  treated  as  endorsers. 

It  is  further  argued  for  the  bank  that  as  the  appellee 
Bickel  was  a  director  in  and  president  of  the  White 
City  Co.,  and  vice-president  of  the  bank,  and  had  actual 
knowledge  the  day  before  the  notes  matured  that  they 
would  mature  on  the  next  day,  and  that  the  White  City 
Co.  had  no  funds  with  which  to  pay  them,  it  was  his  duty 
as  an  oflScer  of  the  bank  to  see  to  it  that  notice  of  the 
dishonor  of  the  paper  was  given  to  the  parties  entitled 
to  notice,  and  that  his  failure  to  do  this  estops  him  from 
denying  his  liability  on  the  paper. 

We  do  not  know  of  any  authority,  and  have  not  been 
referred  to  any  by  counsel  fc*  appellant,  holding  that 
the  vice-president  of  a  bank  is,  by  virtue  of  his  office 
alone,  charged  with  the  duty  of  seeing  that  notice  of 
the  dishonor  of  paper  is  given  to  the  person  entitled 
thereto  or  liable  in  any  manner  if  he  fails  to  do  so.  Of 
course  the  vice-president  of  a  bank  or  the  president  or 
any  <lirector,  or  indeed  any  other  officer  or  employe 
might  be  charged  by  resolution  of  the  bank  or  by  its  habit 
and  custom  of  dealing  with  the  duty  of  protesting  paper 
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or  giving  notice  of  its  dishonor,  but  there  is  no  showing 
in  these  cases  that  Bickel  had  ever  been*  authorized  by 
the  bank  to  do  these  things  or  that  there  was  any  cus- 
tom of  the  bank  under  which  he  did  or  should  do  them ; 
and  the  vice-president  of  a  bank,  simply  because  he  is 
vice-president,  is  under  no  duty  to  attend  to  these  mat- 
ters and  is  not  to  be  held  liable  for  his  failure  to  do  so. 
A  state  of  case  also  might  arise  in  which  the  vice-presi- 
dent or  other  officer  of  the  bank  might  be  held  liable  for 
the  failure  to  give  notice,  as  when  it  was  shown  that 
the  officer  sought  to  be  charged  with  liability  was  guilty 
of  fraud  or  it  was  shown  that  he  in  some  manner  actively 
prevented  the  giving  of  notice,  but  we  have  no  such 
state  of  case  here.  It  is  usual  and  customary  for  the 
cashier  of  thei  bank  to  look  after  matters  of  this  kind, 
and  in  the  absence  of  any  showing  that  it  was  not  the 
custom  of  the  cashier  of  the  first  National  Bank  to  at- 
tend to  the  protesting  of  paper  and  ihe  giving  of  notice 
of  dishonor,  we  must  presume  that  it  was  the  duty  of  the 
cashier  to  have  discharged  this  duty  in  respect  to  these 
notes. 

Nor  do  we  think  that  the  fact  that  Bickel  was  an  offi- 
cer of  the  bank  relieved  the  bank  from  the  necessity  of 
giving  him  notice.  Bickel  signed  the  paper  not  as  an 
officer  of  the  bank  but  as  an  officer  of  another  corpora- 
tion borrowing  money  from  the  bank,  and  his  rights  and 
liability  on  the  paper  are  precisely  the  same  as  those 
of  the  other  parties  who  signed  it.  The  statute,  requir- 
ing that  notice  of  dishonor  shall  be  given,  is  peremptory, 
and  all  persons  entitled  to  the  notice  are  released  from 
liability  unless  it  is  given,  although  they  may  be  con- 
nected with  the  bank,  whose  duty  it  is  to  give  notice,  as 
officers  or  in  some  other  capacity,  with  the  exception 
that  the  bank  officer  whose  duty  it  was  to  give  notice 
would  be  of  course  estopped  to  plead  want  of  notice  as 
a  defense  to  a  suit  by  the  bank  against  him. 

"We  think  the  judgment  in  each  case  should  be  af- 
firmed, and  it  is  so  ordered. 


Connecticut  Fire  Insurance  Company  v;  Moore. 

(Decided  May  22,  1913.) 

Appeal  from  Hickman  Circuit  Court. 

1.     Pleading — ^Defect — ^When   Cured  by  Verdict. — The  omission  of  a 
fact  essential  to  a  cause  of  action  will  not  be  cured  by  the  ver- 
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diet,  when  there  is  no  admission  or  proof  of  the  fact,  nor  submis- 
sion of  the  question  to  the  jury. 

2.  Judgment — ^Non  obstante  veredicto— ^Not  Allowed  After  Motion 
tor  a  Peremptory  Which  Should  Have  Been  Sustained. — ^A  party 
is  not  entitled  to  a  judgment  non  obstante  veredicto  where  at  the 
conclusion  of  the  evidence  he  moves  for  a  peremptory  instruction 
and  his  motion  should  have  been  sustained. 

8.  Insurance,  Fire — ^Forfeiture  for  Additional  Insurance — ^Waiver — 
Evidence. — Evidence  that  an  agent  at  the  time  of  the  taking  out 
of  a  policy  consented  to  additional  insurance  is  admissible  on  the 
question  of  waiver. 

4.  Insurance,  Fire— Agent— Evidence— AdmisBion.^Proof  of  knowl- 
edge of  an  insurance  agent  authorized  to  solicit  insurance  and 
issue  policies  of  additional  insurance  may  be  shown  by  proof  of 
his  admission  of  knowledge  made  during  the  continuance  of  the 
agency. 

6.  Evidence— Letter— Proof  of  Contents— Practice. — Where  a  letter 
is  in  the  possession  of  the  adverse  party  it  is  the  proper  practice 
to  give  him  reasonable  notice  to  produce  it,  before  receiving  other 
proof  of  its  contents. 

OUVER  A  OLIVER  for  appellant. 

E.  M.  BRUMMBL,  JOSEPH  BENNETT  and  BOBBINS  A  TH0MA6 
for  appellee. 

Opnnoir  op  the  Coubt  by  William  Bogebs  Clay, 
CoMMissiOKSB — ^Beversing. 

Plaintiff,  Mona  M.  Moore,  was  engaged  in  the  mil- 
linery business  in  the  town  of  CUnton,  Kentucky.  On 
March  28,1911,the  Connecticut  fHre  Insurance  Company 
issued  to  her  a  policy  insuring  her  stock  against  fire  in 
the  sum  of  $500.  During  the  life  of  the  jwlicy  her  stock 
of  goods  was  destroyed  by  fire.  She  brought  this  action 
to  recover  the  amount  of  the  policy.  A  trial  before  a 
^ury  resulted  in  a  verdict  and  judgment  in  her  favor 
m  the  sum  of  $500.    The  insurance  company  appeals. 

The  first  error  relied  on  is  the  failure  of  the  trial 
court  to  sustain  the  company^s  motion  for  a  judgment 
notwithstanding  the  verdict*  The  petition  sets  forth  the 
issuance  of  the  policy,  the  payment  of  the  premiums,  and 
the  fact  that  the  stock  of  goods  was  destroyed  by  fire.  It 
further  alleges  that  the  defendant  had  broken  the  con- 
ditions of  its  contract  in  that  it  had  refused  and  failed 
to  pay  plaintiff  the  full  amount  of  the  insurance  or  any 
part  thereof,  although  the  same  had  been  due  since  the 
day  of ,  1911.  The  peti- 
tion utterly  fails  to  show  the  value  of  the  goods  destroyed 
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or  to  allege  that  plaintiff  sustained  any  loss  tinder  the 
policy.  On  the  trial  the  drcoit  conrt  permitted  two  wit- 
nesses to  testify  as  to  the  value  of  the  stock  destroyed, 
but  instructed  the  jury  that  this  evidence  was  admissible 
only  on  the  question  whether  the  plaintiff  herself  set 
fire  to  the  goods  or  caused  some  one  else  to  set  fire  to 
them.  The  question  of  the  value  of  the  goods  or  the 
loss  sustained  by  the  plaintiff  was  not  submitted  to  the 
jury.  Plaintiff  contends  that  the  defect  in  the  petition 
was  cured  by  the  verdict.  In  the  case  of  Wilson  v.  Hunt^s 
Admr.,  6  B.  Mon.,  379,  it  is  said:  **When  the  verdict  can 
be  fairly  considered  as  establishing  between  the  parties, . 
the  very  fact  which  should  have  been,  but  is  not  precisely 
averred  in  the  declaration,  and  especially  when  it  clearly 
appears  that  that  fact  was  understood  by  the  parties  to 
be  the  point  in  issue  to  be  decided  by  the  jury,  it  would 
be  unnecessary  for  the  ends  of  justice,  and  would  be 
worse  than  useless  to  send  the  case  back  from  this  court, 
in  order  that  the  declaration  should  be  amended  by  intro- 
ducing that  fact,  and  that  it  should  again  be  presented 
for  the  decision  of  a  jury.^^  In  the  case  of  Title  Guar- 
anty &  Surety  Co.  v.  Commonwealth,  141  Ky.,  570,  an- 
other statement  of  the  rule  is  as  follows:  <<  •  •  •  where 
the  parties  have  attempted  to  join  an  issue  to  be  tried, 
and  which  has  been  tried,  however  defective  in  form  the 
pleadings  may  be,  a  verdict  for  the  one  or  the  other  will 
be  held  to  cure  such  defective  pleadings;  that  is,  will 
cure  them  as  to  their  form  supplying  all  omitted  neces- 
sary avennents  concerning  essential  facts  relied  on,  pro- 
vided the  proof  or  admission  of  such  facts  was  necessarily 
considered  before  the  verdict  could  have  been  rendered. 
Then,  if  such  facts,  when  considered  as  if  properly 
pleaded  as  to  form,  do  not  entitle  the  party  obtaining 
the  verdict  to  that  relief  in  law,  the  judgment  will  be 
for  his  adversary.  (Hill  v.Eagland,et  al.,114  Ky.,209).^' 
On  the  other  hand,  where  there  has  been  a  total  omis- 
sion to  state  a  cause  of  action,  or  where  some  fact  essen- 
tial to  the  cause  of  action  has  been  wholly  omitted,  the 
verdict  will  not  cure  the  defect.  Drake's  Admr.  v. 
Semonin  &  Dixon,  82  Ky.,  294.  In  this  case  the  petition 
did  not  show  that  the  goods  destroyed  had  any  value,  or 
that  plaintiff  sustained,  any  loss  by  the  fire.  There  being 
no  allegation  of  loss,  proof  of  loss  was  not  admissible, 
and  none  was  admitted  for  the  purpose  of  showing  loss. 
The  only  evidence  as  to  the  value  of  the  goods  destroyed 
was  admitted  for  an  entirely  different  purpose.    No  loss 
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was  proved  or  admitted.  The  issue  of  loss  or  damage 
to  the  goods  was  not  submitted  to  the  jury.  While  we 
have  been  very  liberal  in  applying  the  rule  that  a  ver- 
dict will  cure  a  defect  in  the  pleadings,  we  have  never 
gone  to  the  extent  of  holding  that  where  the  petition 
fails  to  state  a  cause  of  action  or  some  fact  essential  to 
the  cause  of  action,  and  there  is  neither  an  admission 
nor  proof  of  this  fact,  nor  a  submission  of  the  question 
to  the  jury,  such  defect  in  the  petition  will  be  cured  by 
the  verdict.  Notwithstanding  this  fact,  however,  de- 
fendant was  not  entitled  to  a  judgment  notwithstanding 
the  verdict  The  record  shows  that  at  the  close  of  the 
evidence  it  asked  a  peremptory  instruction  in  its  favor. 
As  there  was  neither  allegation  nor  proof  of  loss,  the 
motion  for  the  peremptory  should  have  been  sustained. 
It  is  the  rule  that  where  a  party  asks  for  a  peremptory 
instruction  which  should  have  been  given,  he  is  not 
thereafter  entitled  to  a  judgment  notwithstandrog  the 
verdict,  but  only  to  a  new  trial  for  the  error  of  the  court 
in  refusing  the  peremptory.  Mast,  Crowell  &  Kirk- 
patrick  v.  Lehnm,  100  Ky.,  464,  Louisville  Ey.  Co.  v. 
Hibbett,  139  Ky.,  43. 

The  policy  sued  on  provides  that  **the  sum  for  which 
this  company  is  liable  pursuant  to  this  policy  shall  be 
payable  sixty  days  after  due  notice,  ascertainment,  esti- 
mate, and  satisfactory  probf  of  the  loss  have  been  re- 
ceived by  this  company. '*  The  fire  occurred  on  Novem- 
ber 24,  1911.  Suit  was  brought  on  January  22,  1912. 
Among  the  defenses  interposed  by  the  company  was  a 
plea  in  abatement,  based  on  the  fact  that  suit  was  pre- 
maturely brought.  To  avoid  the  effect  of  this  plea  plain- 
tiff alleged  that  before  the  commencement  of  the  action 
defendant  had  denied  all  liability  under  the  policy,  and 
had  thereby  waived  proof  of  loss.  The  proof  offered  by 
plaintiff  on  the  question  was  the  testimony  of  Earnest 
Beid,  who  stated  that  he  had  read  a  letter  from  the  de- 
fendant to  its  local  agent,  J.  M.  Kemp,  denying  liability 
under  the  policy.  Beid  made  a  copy  of  the  .letter,  and 
was  permitted,  over  the  objection  of  the  defendant,  to 
read  the  copy.  Defendant's  agent  testified  that  he  de- 
livered the  letter  to  defendant's  attorney.  Where  a  party 
desires  to  introduce  proof  of  the  contents  of  a  letter  in 
the  possession  of  the  adverse  party,  the  proper  practice 
is  to  serve  notice  on  the  adverse  party  to  produce  the 
letter.  In  the  event  of  his  failure  to  do  so,  other  evidence 
of  the  contents  of  the  letter  is  not  admissible.    Heilman 
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Milling  Co.  v,  Hotaling,  21  K.  L.  B.,  950.  In  this  case 
there  was  no  notice  to  the  defendant  to  produce  the  let- 
ter, and  proof  of  the  contents  of  the  letter  should  not  have 
been  admitted. 

The  policy  contained  a  provision  to  the  effect  that 
no  additional  insurance  was  to  be  taken  out  upon  the 
stock  of  the  plaintiff  without  the  consent  of  the  company 
endorsed  on  the  policy.  Plaintiff  pleaded  a  waiver  of 
this  provision.  Plaintiff  proved  by  herself  and  one  other 
witness  that  defendant's  local  agent  not  only  knew  of  the 
additional  insurance,  but  consented  thereto.  This  con- 
sent was  given  at  the  time  the  policy  herein  involved  was 
taken  out.  In  addition  to  this  evidence  there  was  evidence 
to  the  effect  that  knowledge  of  the  additional  insurance 
was  brought  home  to  defendant's  agent  for  a  consider- 
able time  before  the  fire.  It  was  shown  that  he  ad- 
mitted knowledge  of  the  additional  insurance  in  the 
presence  of  several  witnesses.  It  is  insisted  that  the 
effect  of  the  evidence  that  at  the  time  of  the  negotiations 
for  the  insurance  defendant's  agent  was  notified  of 
plaintiff's  intention  to  take  out  additional  insurance,  and 
the  fact  tiiat  he  said  it  was  all  right,  is  to  vary  or  alter 
the  terms  of  the  written  contract  without  an  allegation 
or  proof  of  fraud  or  mistake.  We  do  not  so  construe 
this  evidence.  The  provision  of  the  contract  was  ad- 
mitted; the  evidence  was  offered  merely  to  show  a 
waiver,  and  it  was  competent  for  this  purpose. 
•  It  is  further  insisted  that  plaintiff  had  no  right  to 
contradict  her  witness  Kemp.  Kemp  was  put  ni>on  the 
stand  for  the  purpose  of  testifying  as  to  the  receipt  of 
the  letter  from  the  company  in  which  it  denied  liability. 
On  cross  examination  he  was  asked  by  counsel  for  de- 
fendant if  he  had  ever  given  his  consent  or  assent  to 
additional  insurance.  He  replied  in  the  negative.  There- 
after plaintiff's  counsel  asked  him  when  it  was  that  he 
for  the  first  time  heard  of  the  additional  insurance.  The 
witness  replied  that  he  had  never  heard  of  it.  He  was 
then  asked  if  he  did  not  know  that  the  additional  policy 
had  been  issued  for  at  least  thirty  days  before  the  fire. 
He  answered  no.  He  was  then  asked  if  some  time  before 
the  fire  he  had  not  had  a  conversation  with  Earnest 
Beid,  in  which  he  told  Beid  that  he  knew  that  a  policy  of 
$500  had  been  issued  by  Samuels  &  Bamsey  on  the 
stock  of  goods.  Witness  answered  in  the  negative.  He 
was  then  asked  if,  during  the  pendency  of  the  suit,  he 
had  not  stated  in  the  jury  room  and  in  the  presence  of 
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Joe  Bennett,  Mitt  Jackson  and  Bnllock  Samuels  that 
Bullock  Samnels  told  him  some  time  before  that  he  had 
insured  this  stock  of  goods  in  the  Norwich-Union  Fire 
Insurance  Company.  Witness  answered  in  the  nega- 
tive. Section  596  of  the  Civil  Code  provides  that  the 
party  producing  the  witness  is  not  allowed  to  impeach 
his  credit  by  evidence  of  bad  character,  unless  it  was 
indispensable  that  the  party  should  produce  him;  but  he 
may  contradict  him  by  other  evidence  and  by  showing 
that  he  has  made  statements  different  from  Ms  present 
testimony.  Construing  this  section,  it  is  held  that  when 
a  party  introduces  a  witness  to  prove  certain  facts,  and 
the  witness  states  that  they  did  not  transpire,  he  cannot 
then  introduce  other  witnesses  to  prove  that  the  wit- 
ness had  said  to  them  that  the  facts  he  had  inquired 
about  did  transpire.  But  where  a  witness  states  a  fact 
prejudicial  to  the  party  calling  him,  the  latter  may  be 
allowed  to  show  that  the  fact  does  not  exist  by  proving 
that  the  witness  had  made  statements  to  others  incon- 
sistent with  his  present  testimony.  Champ,  v.  Common- 
wealth, 2  Mete,  17;  Blackburn  v.  Commonwealth,  12 
Bush,  181;  Bergman  v.  Solomon,  143  Ky.,  581.  It  is 
argued  that  defendant's  agent  in  this  case  simply  failed 
to  prove  the  fact  of  knowledge,  but  did  not  state  any 
fact  prejudicial  to  the  plaintiff;  therefore;  evidence  of 
the  fact  that  he  had  stated  outside  of  court  that  he  had 
such  knowledge  was  not  competent  for  the  pur- 
pose of  contradicting  him.  Whether  such  evi- 
dence was  competent  to  contradict  the  witness 
under  the  foregoing  provisions  of  the  Code  we 
deem  it  unnecessary  to  decide.  In  the  present  case 
Kemp  was  defendant's  agent  entrusted  with  the  duty 
of  soliciting  insurance,  delivering  policies,  etc.  He  was 
still  defendant 's  agent  at  the  time  of  the  trial.  Notice 
to  him  of  additional  insurance  was  notice  to  the  com- 
pany. The  insurance  in  question  being  still  in  force, 
and  the  additional  insurance  having  been  obtained  dur- 
ing the  continuance  of  the  policy  in  question,  and  he  hav- 
ing authority  to  waive  the  additional  insurance  clause, 
it  was  likewise  within  the  scope  of  his  authority  to  make 
an  admission  that  was  binding  both  on  him  and  the  com- 
pany; therefore,  his  statements  to  the  effect  that  he  had 
received  notice  of  the  additional  insurance  some  time 
before  the  fire  were  admissible  as  substantive  evidence. 
We  find  no  error  in  the  instructions  except  that  they 
assume,  mthout  allegation  or  proof  to  that  effect,  that 
plaintiff  incurred  a  loss  of  $500. 
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Upon  the  return  of  the  case  plaintiff  will  be  permitted 
to  amend  her  petition. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


Wade,  et  al.  v.  Wade,  et  aL 

(Decided  May  23,  1913.) 

Appeal  from  Franklin  Circuit  Court. 

Appeal — ^Practice — Filing  Omitted  Portion  of  Record.HWhere  a  ease 
has  been  reversed  to  the  prejudice  of  infants  upon  an  incomplete 
record,  and  the  infants  tender,  with  their  petition  for  a  re-hearing; 
the  omitted  portion  of  the  record  which  cures  the  error  for  which 
the  judgment  was  reversed,  the  supplemental  record  wiU  he  filed 
and  the  Judgment  affirmed  upon  the  record,  as  completed. 

PAUL  C.  GAINES,  guardian  ad  litem  for  appellants. 

JAMES  H.  POLSGROVE  for  appellees. 

Eesponse  to  Petition  fob  Rehearing,  by  Judge  MtTi- 
LEB — Eehearing  Granted  and  Judgment  AflSrmed. 

The  judgment  of  the  lower  court  was  reversed  in  this 
case  upon  the  single  ground  that  no  guardian  ad  litem 
had  ever  been  appointed  for  the  infant  defendant  Mat- 
tie  Wade.    Wade  v.  Wade,  153  Ky.,  619. 

Upon  this  petition  for  a  rehearing  the  parties,  by 
agreement,  have  tendered,  and  moved  to  file  an  addi- 
tional record,  which  shows  that  Paul  C.  Oaines,  a  regu- 
lar practicing  attorney  of  this  court,  was  appointed 
guardian  ad  litem  for  the  infant  defendant  Mattie  Wade 
by  an  order  entered  herein  on  April  3,  1912.  The  ad- 
ditional record  also  contains  the  aflSdavit  of  the  Deputy 
Clerk  of  the  circuit  court,  showing  that  the  order  above 
mentioned  was  omitted  from  the  record  by  mistake  and 
oversight. 

In  view  of  the  fact  that  this  appeal  involves  the  rights 
of  infants,  who  should  not  be  called  upon  to  bear  the  ex- 
pense of  mistakes  of  others,  the  motion  to  file  the  addi- 
tional record  is  sustained ;  and,  as  it  cures  the  only  error 
in  the  record,  the  petition  for  a  rehearing  is  granted, 
and  the  judgment  of  the  circuit  court  is  affirmed  upon 
the  record  as  now  completed. 
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CaMidy,  et  aL  ▼.  Drake. 

(Decided  Hay  23,  1913.) 


Appeal  from  Fayette  Circuit  Court. 

1^  Intoxicating  Ldqnore— Licenses^— A  municipality  may,  by  ordinance 
enacted  nnder  statutory  authority,  not  only  make  it  unlawful  for 
one  to  sell  Intoxicating  liquors  on  Sundays,  election  days,  or  holi- 
days, but  may  restrict  the  sale  to  certain  hours  of  the  day  time, 
or  require  saloons  to  be  closed  during  the  hours  of  the  night 

2.  Idcenseft— GEteYocation  of.^A  municipality  may  make  it  a  condi- 
tion in  granting  a  liquor  license,  that  it  shall  be  revoked  by  the 
Mayor  if  the  licensee  shall  be  conyicted  of  yiolating  the  ordinance 
by  keeping  his  saloon  open  on  Sunday. 

8.  licenses — ^Revocation  of— Where  a  Ministerial  Duty. — ^Where  a 
municipal  ordinance  provided  that  a  liquor  license  should  be  re- 
voked by  the  Mayor  upon  a  conviction  of  the  licensee  for  selling 
liquor  on  Sunday,  the  Mayor  performed  a  mere  ministerial  duty 
in  revoking  the  license,  and  it  was  not  necessary  for  him  to  give 
the  licensee  notice,  or  a  hearing,  before  the  license  could  be  re- 
voked. 

4.  Licenses — ^Revocation  of  on  Conviction  of  Bar  Tender.^Where  a 
bar  tender  appeared  in  person  at  the  city  clerk's  office  and  rep- 
resented to  the  clerk  that  he  was  the  owner  of  the  saloon,  and  re- 
ceived the  llcensOp  signing  for  it  in  the  name  of  the  owner,  and 
executed  a  .bond  in  the  name  of  the  owner,  without  disclosing  the 
f&ct  that  he  wai^  the  bar  tender,  and  a  different  person,  the  con- 
viction of  the  bar  tender  for  selling  liquor  on  Sunday  is  sufficient 
to  authorize  a  revocation  of  the  license  which  had  been  taken  by 
the  bar  tender  in  the  name  of  the  real  owner. 

J.  EMBRY  AIIjEN  for  appellants. 
WALLACE  MUIR  for  appellee. 

Opioton  of  the  Coubt  by  Judge  Milleb — ^Reversing. 

Thc>  judgment  appealed  from  in  this  case  perpetually 
enjoined  the  appellant  J.  Ernest  Cassidy,  Mayor  of  the 
City  of  Lexington,  and  his  subordinate  officers,  from  re- 
voking the  saloon  license  of  the  appellee,  Mrs.  L.  C. 
Drake. 

Section  123  of  the  Eevised  Ordinances  of  the  City  of 
Lexington,  makes  it  unlawful  for  the  keeper  of  a  saloon 
to  keep  it  open  for  any  purpose,  or  to  permit  the  sale 
of  liquor  therein,  on  Sunday  between  the  hours  of  12 
o'clock  midnight  and  four  o  'clock  in  the  morning,  and  pro- 
vides a  i)enalty  of  a  fine  of  not  less  than  ten  dollars  nor 
more  than  fifty  dollars  for  each  offense,  and  a  revocation 
of  his  license. 
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Section  124  of  said  ordinance  further  provides  that 
every  license  issued  in  pursuance  thereto,  shall  be  issued 
with  the  distinct  agreement,  understanding  and  condition 
that  the  same  shall  be  revoked  by  the  Mayor  for  the  vio- 
lation of  any  provision  of  said  .ordinance. 

It  is  further  provided  by  ordinance,  as  follows: 

'*  Section  1.  Whenever  any  person,  firm,  company 
or  corporation  conducting  a  coffee  house  under  a  license 
granted  under  the  ordinances  of  the  City  of  Lexington, 
shall  be  convicted,  in  a  court  having  competent  jurisdic- 
tion, of  keeping  open  such  coffee  house,  or  permitting 
therein  the  sale  of  beer,  ale  or  spirituous  liquors  on  Sun- 
day or  between  the  hours  of  12 :30  a.  m.  and  4 :30  a.  ra.  or 
of  permitting  any  woman  to  enter  such  coffee  house  or 
loiter  around  the  doors  thereof,  or  of  permitting  gamb- 
ling, rioting,  or  disorderly  conduct  therein,  and  a  copy  of 
the  judgment  of  conviction  be  certified  to  the  Mayor,  it 
shall  be  the  duty  of  the  Mayor  to  revoke  said  license  im- 
mediately, and  no  appeal  from  such  judgment  of  convic- 
tion shall  operate  to  suspend  the  power  of  the  Mayor  to 
revoke  such  license. 

*' Section  2.  If  the  Mayor  shall  be  informed  by  any 
citizen,  under  oath,  or  by  the  written  statement  of  any 
member  of  the  Ways  and  Means  Committee,  or  of  any 
police  officer,  that  the  laws  mentioned  in  Section  1,  here- 
in, are  being  violated  by  any  person,  firm,  company  or 
corporation  or  by  any  employees  of  any  person,  firm, 
company  or  corporation,  in  the  conduct  of  any  coffee 
house,  it  shall  be  the  duty  of  the  Mayor  to  immediately 
notify  the  person,  firm,  company  or  corporation  so  of- 
fending, to  whom  a  license  has  been  issued,  to  appear  at 
bis  office  within  twenty-four  hours,  at  a  time  to  be  desig- 
nated in  said  notice,  and  show  cause,  if  any,  under  oath, 
why  such  license  should  not  be  revoked.  If  at  said  hear- 
ing, the  Mayor  shall  be  satisfied,  from  the  evidence,  of 
the  guilt  of  such  offender,  it  shall  be  the  duty  of  the 
Mayor  to  revoke  the  license  immediately.'* 

In  March,  1911,  a  saloon  license  was  issued  to  Wil- 
liam Drake,  who  appeared  in  person  at  the  City  Clerk's 
office  of  the  City  of  Lexington  and  represented  to  the 
clerk  that  he  was  L.  C.  Drake,  who  owned  the  saloon  in 
question.  William  Drake  is  the  son  of  Mrs.  L.  C.  Drake. 
William  Drake  received  the  license ;  signed  for  it  in  the 
name  of  L.  C.  Drake,  and  executed  the  required  bond 
:by  signing  his  name  as  L.  C.  Drake,  without  disclosing 
.the  fact  that  he  was  William  Drake.    The  license  ran  for 
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one  year  from  March  1,  1911.  On  Snnday,  January 
28,  1912,  William  Drake  was  in  charge  of  the  saloon  in 
question  as  bar  tender.  It  appears  from  the  petition 
that  his  mother,  Mrs.  L.  C.  Drake,  was  a  non-resident  of 
Kentucky.  On  the  next  day  WUliam  Drake  was  con- 
victed in  the  Police  Court  of  the  City  of  Lexington,  a 
court  having  jurisdiction,  of  the  offense  of  keeping  open 
said  saloon  on. the  preceding  Sunday  in  violation  of  the 
ordinance.  On  January  30,  1912,  the  fact  of  said  con- 
viction of  William  Drake  was  certified  to  the  Mayor, 
who,  pursuant  to  the  authority  vested  in  him  by  the  ordi- 
nances above  quoted,  revoked  the  license  which  had  been 
issued  to  William  Drake  in  the  name  of  L.  C.  Drake,  and 
thereupon  ordered  the  Chief  of  Police  of  the  City  of 
Lexington  to  close  the  saloon  of  L.  C.  Drake.  There- 
upon L.  C.  Drake  brought  this  action  to  enjoin  the 
Mayor  and  his  executive  oflScers  from  enforcing  the  for- 
feiture or  closing  her  saloon ;  and  the  injunction  having 
been  granted,  the  Mayor  prosecutes  this  appeal. 

The  facts  are  not  disputed.  The  appellee,  however, 
asks  that  the  judgment  be  affirmed  upon  two  grounds: 
First,  because  it  is  not  permissible  for  the  city  of  Lex- 
ington, by  an  ordinance,  to  forfeit  appellee's  liquor 
license  without  giving  her  notice  and  a  hearing  of  the 
charge  before  the  proper  city  oflBcials;  and.  Secondly, 
that  granting  the  city  might  properly  so  proceed  with- 
out any  hearing  other  than  the  criminal  proceeding,  it 
could  not  forfeit  the  license  of  the  owner  of  a  saloon  on 
the  conviction  of  a  bar  tender  or  agent. 

1.  Lexington  is  a  city  of  the  second  class,  and  sub- 
section 10  of  section  3058  of  the  Kentucky  Statutes  pro- 
vides' that  the  general  council  of  cities  of  the  second 
class  may,  by  ordinance,  restrain,  regulate  and  prohibit 
the  sale  or  giving  away  of  any  spirituous,  vinous  or 
malt  liquors.  Subsection  23  of  the  same  statute  further 
provides  that  the  general  council  may  impose,  enforce 
and  collect  fines,  forfeitures  and  penalties  for  the 
breach  of  any  provision  in  said  act,  or  in  any  ordinance. 

Li  construing  these  statutes  in  McNulty  v.  Toof,  116 
Ky.,  202,  this  court  held  that  the  City  of  Paducah,  a  city 
of  the  second  class,  had  the  right  to  pass  an  ordinance 
prohibiting  the  sale  of  spirituous  liquors  between  the 
hours  of  10:30  p.  m.  and  5  o'clock  a.  m.,  and  that  such 
an  ordinance  was  not  an  unreasonable  regulation.  There 
are  many  cases  holding  that  a  municipality  may,  by  ordi- 
nance enacted  under  statutory  authority,  not  only  make 


Digitized  by  VjOOQIC 


28  KENTUCKY  EEPOETS.         [Vol.  154. 

it  nnlawful  to  sell  intoxicating  liquors  on  Sundays, 
election  days  or  holidays,  but  may  restrict  the  sale  to 
certain  hours  of  the  day  time,  or  require  saloons  to  be 
closed  during  the  hours  of  the  night.  23  C^c,  83.  The 
proposition  is  too  well  settled  to  be  questioned.  Com- 
monwealth V.  McCann,  29  Ky.  L.  E.,  707,  94  S.  W.,  645- 

Neither  do  we  think  there  can  be  any  doubt  of  the 
city's  right  to  make  it  a  condition  in  a  liquor  license  that 
it  shall  be  revoked  by  the  Mayor  if  the  licensee  shall  be 
convicted  of  violating  the  ordinance  by  keeping  his 
saloon  open  on  Sunday. 

This  question  was  before  the  court  in  Sprayberry  v. 
City  of  Atlanta,  87  Ga.,  120.  In  that  case  the  ordinance, 
as  in  the  case  before  us,  provided  that  the  conviction  of 
a  retailer  for  the  violation  of  any  of  the  provisions  of 
the  ordinance  should  work  an  immediate  revocation  of 
the  license  of  such  offender.  Sprayberry  obtained  a 
license  as  a  retailer,  and  was  subsequently  convicted  of 
the  offense  of  selling  liquor  to  a  minor.  In  upholcUng 
the  ordinance,  the  Supreme  Court  of  Georgia  said: 

*'But  it  is  claimed  that  he  ought  to  have  been  notified 
by  the  mayor  and  council  that  his  license  had  been  re- 
voked; that  unless  this  was  done,  he  must  try  the  case 
himself  and  determine  for  himself  whether  it  had  been 
revoked  or  not  by  his  conviction.  What  was  the  neces- 
sity of  any  notice  to  him?  His  license  informed  him  that 
it  was  subject  to  be  revoked.  The  law  under  which  the 
license  was  granted  informed  him  that  his  conviction 
would  work  an  immediate  revocation.  ^  What  more  no- 
tice could  he  desire!  What  other  trial  could  he  wish 
than  the  one  he  had  already  had  in  the  superior  court! 
When  he  was  convicted  there,  the  notice  was  ample  that 
it  operated  as  a  revocation  of  his  license.  Nothing  that 
he  could  have  said  or  done  before  the  mayor  and  coun- 
cil would  have  changed  the  record  of  his  conviction; 
they  would  have  had  no  discretion  in  the  matter;  the 
law  was  as  imperative  upon  them  as  it  was  upon  him.*' 

Again,  in  Martin  v.  State,  23  Neb.,  371,  the  statute 
provided  that  any  license  issued  by  the  Mayor  and  the 
council  should  be  revoked  by  the  Mayor  and  the  coun- 
cil, upon  the  conviction  of  the  licensee  of  any  violation 
of  any  law,  ordinance,  or  regulation  pertaining  to  the 
sale  of  liquors.  Martin  was  convicted  of  selling  liquor 
on  a  Sunday,  and  the  conviction  having  been  ceiiified 
to  the  city  council,  it  revoked  the  license,  under  the  stat- 
ute, and  without  notice  to  the  licensee.    It  was  contended 
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there,  as  here,  that  before  the  mayor  and  council  could 
legally  revoke  a  license,  notice  should  be  given  to  the 
licensee  in  order  that  he  might  show  canse,  if  he  conld, 
why  the  license  should  not  be  revoked.  Bnt,  after  dis- 
cussing the  question  at  length,  the  Supreme  Court  of 
Nebraska  held  that  no  notice  was  necessary,  saying: 

"In  this  case  the  statute  makes  no  reference  to  the 
hearing  of  a  complaint  by  the  mayor  and  council,  but 
simply  provides  that,  *the  license  shall  be  revoked,  by 
the  mayor  and  council,  upon  conviction  of  the  licensee 
of  any  violation  of  any  law,  ordinance,  or  regulation, 
pertaining  to  the  sale  of  such  liquors,'  etc.  No  trial  or 
mvestigation  could  be  had.  The  certijBcate  of  the  police 
judge,  showing  a  conviction  of  plaintiff  in  error,  was 
before  the  council,  they  had  but  a  simple  ministerial 
duty  to  perform,  in  obedience  to  the  plam  mandate  of 
the  law,  and  that  was  to  revoke  the  Ucense.  It  is  stipu- 
lated that  he  was  convicted  of  the  offense  stated  in  the 
certificate  of  the  police  judge.  It  is  admitted  that  the 
certificate  was  true.  That  being  the  case,  no  defense 
could  have  been  made,  and  no  notice  was  necessary  to 
give  the  council  jurisdiction. '' 

A  license  to  retail  intoxicating  liquors  is  not  a  con- 
tract; it  vests  no  property  rights  in  the  licensee;  and, 
when  the  law  or  the  ordinance,  under  which  it  is  issued, 
provides  that  the  license  shall  be  forfeited  or  revoked 
for  any  violation  of  the  law,  the  licensee  cannot  com- 
plain that  he  is  deprived  of  his  property  without  due 
process  of  law. 

See  Board  v.  Barrie,  34  N.  T.,  667:  Sarlo  v.  Pulaski 
Countv,  76  Ark.,  336,  88  S.  W.,  953;  Sprayberry  v.  At- 
lanta, 87  Ga.,  120;  Moore  v.  Indianapolis,  120  Ind.,  483. 

It  is  plain,  therefore,  that  the  act  of  the  Mayor  of 
Lexington  in  revoking  appellee  ^s  license  upon  the  receipt 
of  a  certified  copy  of  the  judgment  convicting  the  ap- 
pellee, was  a  mere  ministerial  act,  made  in  his  adminis- 
trative capacity,  and  was  in  no  sense  judicial.  The 
judicial  act  wMch  fixed  appellee  ^s  gnilt  was  the  judg- 
ment of  the  police  court,  and  no  hearing,  or  any  amount 
of  evidence  produced  before  the  mayor,  could  have  aff- 
fected  that  judgment  in  any  way.  Appellee  had  his  day 
in  court  when  he  was  tried  in  the  police  court  of  Lexing- 
ton; that  satisfied  every  requirement  of  a  valid  convic- 
tion under  the  law  of  the  land. 
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2.  There  is  no  merit  in  the  second  contention  of  ap- 
pellee, that  the  saloon  license  of  Mrs.  L.  C.  Drake  could 
not  be  revoked  by  reason  of  the  conviction  of  her  bar 
keeper  or  agent.  This  is  tme  whether  William  Drake 
be  regarded  as  the  agent  of  his  mother,  or  the  owner  of 
the  saloon.  The  ordinance  expressly  applies  to  any  per-  • 
son  who  conducffe  a  saloon ;  it  is  not  limited  to  the  con- 
viction of  the  owner  of  the  saloon,  and  it  is  clear  that 
the  ordinance  could  not  be  eflBciently  administered  if  it 
did  not  apply  equally  to  all  offenders  under  the  statute. 
In  Nadorff  Bros.  v.  City  of  Louisville,  144  Ky.,  135,  the 
saloon  license  of  the  owner  was  revoked  on  proof  that 
the  bar  tender  had  sold  liquor  on  Sunday.  The  ques- 
tion is,  theref<tre,  not  an  open  one  in  this  State. 

Furthermore,  although  William  Drake  used  his 
mother's  natoe  in  procuring  the  license,  he  really  acted 
for  himself.  His  mother  was  a  non-resident,  and  was 
not  known  to  the  city  in  the  transaction. 

For  the  reasons  indicated,  the  judgment  of  the  chan- 
cellor is  reversed,  with  instructions  to  dissolve  the  in- 
junction, and  to  dismiss  the  petition. 


Begley  v.  Commonwealth. 

(Decided  May  23,  1913.) 

Appeal  from  Perry  Circuit  Court. 

1.  Homicide — ^Evidence — ^Dying  Declaration. — ^Where  Uie  deceased 
is  mortally  wounded  and  is  told  by  the  attending  physician  that 
he  will  not  get  well,  and  remarks  that  he  hates  to  die  on  account 
of  ids  children,  his  dying  declaration  is  admissible,  as  it  appears 
that  it  was  made  when  the  deceased  had  abandoned  aU  hope  of 
life  and  with  a  sense  of  impending  dissolution. 

2.  Homicide — ^Instructions. — ^In  a  prosecution  for  homicide  evidence 
examined  and  held  sufficient  to  justify  an  instruction  on  the  reck- 
less handling  of  a  pistol. 

3.  Homicide — Instructions — Involuntary  Manslaughter. — ^In  a  pros- 
ecution for  Aomicide  the  evidence  examined  and  held  that  the 
failure  to  give  an  instruction  on  involuntary  manslaughter  was  not 
prejudicial  error. 

WOOTTON  &  MORGAN,  for  appellant 

JAMl!;9  GARNETT,  Attorney  General,  and  OVERTON  S.  HOGAN, 
Assistant  Attorney  General  for  appellee 
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Opin^ion  op  the  Coubt  by  William  Eogebs  Clay, 
CoMMissioNEK — ^AflSrming. 

Defendant,  Brown  Begley,  was  indicted  for  the  mur- 
der of  Jesse  Barger.  A  jnry  found  him  guilty  of  vol- 
untary manslaughter  and  he  was  given  an  indeterminate 
sentence  of  from  two  to  twenty-one  years  in  the  peniten- 
tiary.   From  the  judgment  of  conviction  he  appeals. 

The  homicide  took  place  under  the  following  circum- 
stances: Defendant,  John  Deaton  and  Jesse  and  Henry 
Barger  were  pitching  horseshoes  near  a  storehouse  be- 
longing to  John  Deaton.  Defendant  and  Henry  Bar- 
ger were  partners,  while  Deaton  and  Jesse  Barger  were 
partners.  At  the  end  of  each  game  the  losers  would  set 
up  to  cider.  When  defendant  came  to  the  Deaton  store 
in  the  afternoon  he  carried  a  pistol  in  a  holster  around 
his  waist.  When  the  playing  began  he  left  the  pistol  in 
the  store.  According  to  the  evidence  of  Henry  Barger, 
a  brother  of  the  deceased,  there  was  a  dispute  as  to  who 
won  the  last  game.  Jesse  Barger  claimed  his  shoes  were 
the  closer,  the  defendant  claimed  the  contrary.  Jesse 
Barger  said  **  Maybe  you  will  give  me  the  lie  over  if 
The  defendant  told  him  that  he  was  a  liar.  Jesse  Barger 
then  said  "You  are  a  lying  son  of  a  biteh.*^  Defendant 
said  *'I  won't  take  it,'*  and  started  down  the  road 
toward  the  storehouse.  He  went  into  the  storehouse 
and  came  out  **with  his  pistol  and  her  cocked  and  his 
fingers  on  the  trigger  and  hold  of  her  this  way.''  He 
had  hold  of  the  pistol  with  both  hands.  When  defend- 
ant came  out  of  the  store  John  Deaton  grabbed  at  him 
and  missed  him.  Garrett  Bowling  then  jgrabbed  de- 
fendant. Witness  and  John  Deaton*  then  began  to 
strike  and  throw  each  other  around.  John  Deaton  threw 
witness  on  the  ground.  Just  after  he  caught  John  Dea- 
ton the  last  time  the  pistol  fired.  When  witness  arose 
defendant  and  Jesse  Bar^r  both  had  hold  of  the  pistol. 
Jesse  said  **give  me  the  pistol."  He  also  said  "He  shot 
me."  When  Begley  came  out  of  the  door  Jesse  Barger 
was  from  thirty-five  to  forty  feet  away.  He  started 
toward  the  store  with  two  horseshoes  in  his  hand.  At 
the  time  Jesse  Barger  was  shot  he  did  not  have  either 
of  the  horseshoes  in  his  hand.  According  to  John  Dea- 
ton, Henry  Barger  himself  told  defendant  to  get  his 
pistol,  saying  **we  won't  take  this."  The  deceased, 
Jesse  Barger,  said,  **If  you  want  to  fight,  you  can  fight 
us  a  fair  fight;  we  haven't  got  any  pistol;  you  needn't 
go  and  get  your   pistol."     Defendant    went    into    the 
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storehonse  and  came  out  with  his  pistol  in  his  hand. 
When  he  came  out  the  witness  went  to  him  and  throwing 
his  right  arm  around  him,  took  hold  of  his  pistol  with 
his  left  hand.  When  witness  took  hold  of  the  pistol  de- 
fendant held  the  pistol  with  both  hands.  Garrett  Bowl- 
ing also  caught  hold  of  defendant  from  behind.  De- 
fendant said  **Boys,  be  careful,  you  are  scuffling  over 
this  pistol  and  she  is  liable  to  go  off  and  hit  somebody." 
When  the  pistol  went  off,  Jesse  Barger,  the  deceased, 
was  very  close  to  defendant.  As  well  as  witness  could 
remember  defendant  had  hold  of  the  handle  of  the  pistol 
with  his  right  hand  and  his  left  hand  was  hold  of  the 
cylinder.  When  the  pistol  went  off  witness  had  his  left 
hand  on  the  barrel  and  his  hand  was  powder  burned. 
When  witness  took  hold  of  defendant,  defendant  re- 
marked that  he  didn't  want  any  trouble.  Garrett  Bowl- 
ing testified  that  when  the  discussion  arose  over  whether 
or  not  Jesse  Barger  had  moved  the  shoe,  defendant  told 
him  '* every  time  he  said  he  didn't  put  it  there,  he  was 
a  God  damned  liar."  Jesse  said  '* Every  time  he  said 
he  slipped  the  shoe  up  there,  he  was  a  God  damned  son 
of  a  bitch."  Defendant  then  turned  and  started  to  the 
Btorehouse,  at  the  same  time  saying  he  would  not  take 
that.  Defendant  went  into  fthe  storehouse  and  came 
out  with  a  pistol  in  both  hands.  Witness  took  back 
holds  on  him  and  told  him  he  must  give  up  that  pistol. 
He  did  not  remember  of  defendant  saying  anything.  He 
thinks  the  pistol  was  cocked,  but  never  saw  him  cock  it. 
About  that  time  John  Deaton  took  hold  of  the  pistol. 
When  John  Deaton  caught  the  pistol,  defendant  *'had 
her  in  hia  right  hand,  grabbed  hold  of  the  breech  of  her 
and  his  thumb  on  the  lock  of  her  and  her  cocked. "  John 
Deaton  took  hold  of  the  barrel.  While  witness  and  John 
Deaton  were  holding  defendant,  defendant  wasn't  trying 
to  do  anything.  When  Jesse  Barger  approached  he 
raised  the  mule  shoe  over  defendant's  head  and  told  him 
**if  he  fooled  with  him,  he  would  split  his  God  damned 
brains  out"  Henry  Barger  then  struck  John  Deaton 
knocking  him,  back  loose  from  the  pistol.  John  recovered 
and  hit  Henry  in  the  face,  knocking  him  nearly  down. 
Deaton  then  caught  the  pistol  in  his  left  hand  and 
jerked  Brown  around  to  the  right.  Henry  then  struck 
Deai;on  again  in  the  same  way.  Deaton  struck  Henry; 
Henry  recovered  and  came  at  him  the  third  time.  Deaton 
*hen  clutched  the  muzzle  of  the  pistol  in  his  left  hand 
\d  the  pistol  went  down  out  of  my  sight  and  him 
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hold  of  fhe  muzzle  of  her  with  his  left  hand  and  before 
she  oome  back  in  my  sight  ^I  was  in  behind  Brown),  she 
fired."  At  the  time  the  pistol  was  fired  Jesse  Barger 
was  reaching  after  it  with  both  hands.  Dr.  Q^ross  testi- 
fied that  the  ball  from  the  pistol  entered  the  left  side 
of  deceased;  deceased  died  from  the  effects  of  it  the 
next  day.  After  examining  the  wounds  the  doctor  told 
deceased  that  he  thonght  he  was  going  to  die.  De- 
ceased replied  that  all  he  hated  to  die  for  was  his  chil- 
dren. He  gave  deceased  a  hypodermic  of  morphine  to 
reUeve  his  suffering,  and  later  on  gave  him  another. 
On  cross  examination  the  doctor  said  that  he  told  de- 
ceased that  he  didn't  think  he  could  live.  The  effect  of 
the  morphine  was  to  brighten  the  mind  of  deceased.  De- 
ceased llien  made  a  statement  as  to  how  the  difficulty  oc- 
curred. The  material  part  of  the  statement  is  that  ''he 
(Brown  Begley)  creened  the  pistol  and  he  shot."  After- 
wards, the  dyin^  declaration  was  excluded  and  the  jury 
told  not  to  consider  it 

The  defendant  testified  to  the  fact  that  they  were  all 
engaged  in  pitching  horseshoes.  His  side  won  and  they 
started  to  set  up  to  dder.  Jesse  said  ''they  had  beat 
us."  Witness  tiien  went  into  the  storehouse,  thinking 
thai  they  were  all  coming  in.  He  got  his  coat  and  hat 
and  pistol  and  walked  out.  John  Deaton  and  Garrett 
Bowling  both  seized  him  and  began  to  scuffle  around 
with  him.  They  had  him  bent  over.  At  that  time  Henry 
Barger  was  cursing  and  saying  that  "he  wasn't  going 
to  set  up  the  cider."  He  never  even  saw  Jesse  Barger 
when  the  pistol  went  off.  He  never  shot  the  pistol.  He 
nev^r  attempted  to  raise  the  pistol  or  to  shoot  it.  He 
had  brought  his  pistol  there  and  left  it  in  the  storehouse 
and  went  there  to  get  it  for  the  purpose  of  taking  it 
home.  Before  he  went  into  the  storehouse,  he  and  Jesse 
had  some  words.  They  igave  each  other  the  lie  and 
something  else.  The  pistol  he  had  was  a  forty-five,  and 
he  carried  it  in  a  hip  holster.  When  the  pistol  went  o£E 
he  felt  no  rebound  from  it;  couldn't  even  say  that  the 
pistol  was  in  his  hand.  Lizzie  Deaton  says  that  the  de- 
fendant and  deceased  had  a  dispute  about  the  game.  De- 
fendant then  started  toward  the  store.  When  he  got 
about  half  way  he  said  "All  of  you  come  on"  and 
laughed.  She  never  saw  defendant  go  into  the  store. 
The  next  time  she  saw  hinx  both  John  Deaton  and  Gar- 
rett Bowling  had  hold  of  him.  Henry  Barger  struck 
John  Deaton,  and  about  that  time  the  pistol  went  off. 

▼ol.  1B4— 2. 

Digitized  by  VjOOQIC 


34  KENTUCKY  EEPOETS.         [Vol.  154. 

It  is  insisted  for  the  defendant  that  notwithstanding 
the  fact  that  the  court  subsequently  withdrew  from  the 
consideration  of  the  jury  the  dying  declaration  of  Jesse 
Barger,  yet  in  view  of  the  fact  that  the  statement  had 
ben  admitted  it  was  impossible  to  remove  the  effect 
which  it  produced  by  merely  telling  the  jury  not  to  con- 
sider it.  Why  the  court  subsequently  withdrew  the  dy- 
ing declaration  does  not  satisfactorily  appear.  The  evi- 
dence of  the  attending  physician  to  whom  the  declara- 
tion was  made  is  to  the  effect  that  he  advised  the  de- 
ceased that  he  could  not  get  well.  The  deceased  an- 
swered in  effect  that  all  he  hated  to  die  for  was  his  chil- 
dren. At  the  time,  the  deceased  was  mortally  Avounded, 
and  the  declaration  was  made  during  the  night  preced- 
ing his  death.  He  died  the  next  morning.  The  state- 
ment was  not  made  at  a  time  when  his  mind  was  clouded 
or  rendered  unconscious  by,  morphine.  As  a  matter  of 
fact,  the  declaration  was  made  when  deceased  knew  that 
he  was  going  to  die  and  had  abandoned  all  hope  of  life^ 
and  with  a  sense  of  impending  dissolution.  Conmion- 
wealth  v.'Hargis,  124  Ky.,  356;  Kennedy  v.  Conmaon- 
wealtk;  100  S.  W.,  242,  30  K.  L.  E.,  1063;  Kelly  v.  Com- 
monwealth,  119  S.  W.,  809.  We,  therefore,  conclude  that 
the  statement  in  question  was  competent  as  a  dying 
declaration. 

The  court  instructed  the  jury  on  murder,  voluntary 
manslaughter,  accidental  shooting,  and  reckless  han^ 
dling  of  fire  arms.  Defendant  claims  that  the  court  erred 
in  giving  an  instruction  on  the  reckless  handling  of  fire 
arms,  and  in  failing  to  give  an  instruction  on  involuntary 
manslaughter.  The  evidence  in  the  case  leaves  no  doubt 
that  defendant  was  called  a  vile  epithet  by  the  deceased. 
There  is  a  conflict  in  the  evidence  as  to  whether  defend- 
ant said  he  wouldn't  stand  for  that,  or  whether  Henry 
Barger  remarked  that  they  wouldn't  stand  for  it  and 
told  him  to  go  get  his  pistol.  At  any  rate,  defendant  im- 
mediately went  for  his  pistol,  which  was  in  the  store- 
house. He  came  out  witii  his  pistol,  according  to  some 
of  the  witnesses,  in  both  hands,  and  according  to  others, 
in  his  right  hand.  The  pistol  was  not  in  his  holster.  The 
evidence  leaves  no  doubt  that  the  pistol  was  cocked  for 
it  was  of  the  kind  that  would  not  go  off  unless  cocked. 
Though  claiming  that  he  did  not  fire  the  pistol  and  that 
he  did  not  intend  to  shoot  the  deceased,  but  that  the  shot 
was  the  result  of  an  accident  occasioned  by  the  fact  that 
he  was  being  held  by  others,  the  fact  nevertheless  re- 
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mains  that  the  pistol  was  discharged  and  the  ball  struck 
and  killed  Jesse  Barger,  a  man  who  had  just  previously 
insulted  him  and  whose  remarks  were  the  cause  of  his 
going  after  the  pistol.  There  was  evidence  from  which 
the  jury  could  infer  that  defendant  either  shot  the  man 
that  he  intended  to  shoot^  or  that  he  carelessly  and  negli- 
gently turned  the  pistol  in  his  direction  and  fired.  We 
conclude,  therefore,  that  the  court  did  not  err  in  instruct- 
ing the  jury  on  the  reckless  handling  of  the  pistol.  With- 
out passing  on  the  question  of  whether  or  not  an  instruc- 
tion on  involuntary  manslaughter  should  have  been 
given,  we  conclude  that  the  failure  to  give  such  an  in- 
struction was  not  prejudicial  error  under  the  facts  of 
this  case.  Those  who  seized  defendant  were  evidently 
trying  to  prevent  him  from  shooting  the  deceased.  Not- 
withstanding their  efforts  in  this  direction  he  succeeded 
in  his  purpose.  Accidental  and  unintentional  killings  do 
not  happen  in  this  way.  The  evidence  would  have  justi- 
fied a  much  heavier  penalty. 
Judgment  aflBrmed. 


Eutsler  v.  Commonwealth. 
Eutsler  v.  Commonwealth. 
Eutsler  v.  Commonwealth. 

(Decided  May  23,  1913.) 

Appeals  from  Harlan  Circuit  Court. 

Appeal — ^Jurisdiction — Prosecution  for  Misdemeanors. — Section 
347,  Criminal  Code,  fixes  the  appellate  jurisdiction  of  the  t}ourt 
of  Appeals,  in  penal  actions  and  prosecutions  for  misdemeanors; 
and,  by  its  proyisions,  an  appeal  by  a  defendant  from  a  judgment 
of  the  circuit  court  in  a  penal  action  or  misdemeanor,  cannot  be 
entertained  by  the  Court  of  Appeals,  unless  the  "judgment  be  for 
a  fine  exceeding  fifty  dollars,  or  for  imprisonment  exceeding  thirty 
days." 

Appeal — ^Jurisdiction  of  Court  of  Appeals  in  Prosecutions  for  Mis- 
demeanors— Satisfaction  of  Judgment. — ^Where  in  such  case  the 
fine  in  the  circuit  court  exceeds  fifty  dollars  and  the  imprisonment 
is  less  than  thirty  days,  and  the  defendant,  after  superseding  the 
judgment,  pays  the  fine  and  thereby  satisfies  the  judgment  pend- 
ing the  appeal,  such  satisfaction  of  the  judgment  deprives  the^ 
Court  of  Appeals  of  jurisdiction  of  the  appeal  and  compels  its  dis- 
missal 
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W.  F.  HALL,  F.  F.  AGREE  and  ZEB.  A.  STEWART  for  appellant 

JAMES  GARNETT,  Attorney  General,  O.  S.  HOGAN,  Assistant  At- 
torney General  for  appellee. 

Opinion  op  the  Court  by  Judge  Settle — ^Dismissing 
Appeals. 

The  appellant,  George  W.  Eutsler,  was  tried  and  con- 
victed in  the  Harlan  Circuit  Court  under  each  of  three 
indictments,  charging  him  with  the  offense  of  selling 
spirituous  liquors,  in  territory  where  local  option  was  in 
force.  In  one  of  the  cases  the  punishment  inflicted  by 
the  verdict  of  the  jury  and  judgment  of  the  court  was  a 
fine  of  $100  and  ten  days  imprisonment;  in  each  of  the 
fwo  other  cases  a  fine  of  $80  and  twenty  days  imprison- 
ment. 

Appellant  filed  in  each  case  a  motion  and  grounds 
for  a  new  trial,  but,  the  motions  being  overruled,  he 
prayed  and  was  granted,  in  each  case,  an  appeal  to  this 
court;  following  which  the  several  judgments  were 
superseded  by  the  execution  on  his  part  of  the  required 
appeal  bonds.  Counsel  for  the  Commonwealth  have 
entered  a  motion  to  dismiss  each  of  the  appeals  on  the 
ground  that  as  the  judgments,  save  $14  of  the  third  one, 
have  been  paid  by  the  appellant  since  the  appeals  were 
taken,  this  court  is  without  jurisdiction  to  entertain  or 
decide  them. 

Section  347,  Criminal  Code,  provides: 

**The  Court  of  Appeals  shall  have  appellate  jurisdic- 
tion in  penal  actions  and  prosecutions  for  misdemean- 
ors, in  the  following  cases  only,  viz. :  If  the  judgment  be 
for  a  fine  exceeding  fifty  dollars,  or  for  imprisonment  ex- 
ceeding thirty  days;  or,  if  the  judgment  be  for  the  de- 
fendant, in  cases  in  which  a  fine  exceeding  fifty  dollars, 
or  confinement  exceeding  thirty  days,  might  have  been 
inflicted.'* 

We  have  frequently  held  in  civil  actions  that  a  de- 
fendant against  whom  a  recovery  for  money  is  had,  does 
not,  by  replevying  or  paying  the  judgment,  waive  his 
right  to  prosecute  an  appeal.  Keller  v.  Williams,  10 
Bush,  216;  N.  C.  &  St.  L.  By.  Co.  v.  Bean,  128  Ky.,  758; 
Pike,  Morgan  &  Co.  v.  Wathen,  25  E.,  1264;  Shannon  v. 
Padgett,  24  B.,  1281.  The  reason  for  so  holding  is  thus 
well  stated  in  Kellar  v.  Williams,  supra: 

*' While  the  case  was  pending  no  act  of  the  debtor  in- 
cidental to  such  a  proceeding  to  enable  him  to  prevent 
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his  property  from  being  sold  to  satisfy  what  he  sold 
to  satisfy  what  he  supposed  to  be  an  erroneous  judg- 
ment can  be  deemed  to  be  a  waiver  of  his  right  to  an  ap- 
peal. He  might  have  satisfied  the  judgment  by  an  actual 
payment  of  the  money;  and  if  reversed,  the  creditor  by 
rule  could  have  been  required  to  refund  if 

The  same  conclusion  is  more  elaborately  expressed 
in  the  opinion  in  N.  C.  &  St.  L.  By.  Co.  v.  Bean,  supra, 
as  follows: 

''A  defendant  in  a  judgment  may  prosecute  an  ap- 
peal from  it,  although  he  may  have  i>aid  it.  The  apiieal 
does  not  affect  the  judgment  until  it  is  reversed.  Hence 
if  the  api)ellant  was  unable  to  give  the  supersedeas  bond 
required  by  the  code  in  order  to  obtain  a  stay  of  the  exe- 
cution pending  the  appeal,  he  would  be  under  the  neces- 
sity of  suffering  his  properly  to  be  seized  and  sold  by 
the  sheriff,  '^with  added  costs  and  possible  sacrifices. 
Yet  in  that  event  his  right  of  appeal  would  not  be  af- 
fected, as  otherwise  the  right  of  appeal  would  be  valu- 
able only  to  the  rich,  who  could  make  the  supersedeas 
bond,  and  to  the  very  poor,  who  were  execution  proof. 
What  one  may  be  compelled  to  do,  he  may  do  without 
compulsion,  without  impairing  his  legal  rights.  So  it  is 
held,  if  he  pays  off  the  judgment,  he  may  nevertheless 
prosecute  an  appeal  from  it,  and,  if  it  is  reversed,  may 
have  restitution  of  what  he  has  paid,  with  interest." 

In  neither  of  these  cases  was  the  judgment  super- 
seded, hence  the  act  of  the  defendant  in  replevying 
the  judgment  was  not  inconsistent  with  the  right  to 
prosecute  the  appeal.  But  if  he  had  stayed  proceedings 
on  the  judgment  by  the  execution  of  a  supersedeas  bond, 
the  subsequent  voluntary  replevying  of  the  judgment,  or 
its  payment,  by  him,  would,  we  apprehend,  have  consti- 
tuted a  satisfaction  thereof  and  deprived  him  of  the 
right  to  further  prosecute  the  appeal;  and,  if  the  record 
had  been  filed  in  the  appellate  court,  furnished  grounds 
for  the  dismissal  of  the  appeal.  Am,  &  Eng.  Enc.  Law 
&  Practice,  287-279;  Trumble  v.  Jefferson  Co.,  37  Wash., 
604. 

If  it  were  necessary  to  concede  that  the  cases  be- 
fore us  should  be  tested  by  the  rule  applying  to  appeals 
in  dvil  cases,  as  appellant  upon  taking  the  appeals  from 
the  judgments  against  him,  executed  in  each  ease  a 
proper  bond  and  thereby  superseded  each  judgment,  we 
must  conclude  that  the  payment  made  by  or  for  him  on 
the  judgments  appealed  from,  were  intended  to  and  did 
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satisfy  tliem,  except  as  to  the  balance  of  $14,  yet  due  on 
the  third  judgment.  It  is  not  claimed  or  pretended  by 
appellant  that  the  payment  was  made  to  prevent  his 
property  from  being  levied  upon  and  sold  in  satisfaction 
of  the  judgments,  or  to  prevent  his  confinement  in  jail 
under  capiases  either  in  payment  of  the  fines,  or  to  serve 
out  the  terms  of  imprisonment  imposed  as  punishment 
by  the  judgments,  for,  pending  the  appeals,  his  property 
was  protected  from  sale  and  his  person  from  imprison- 
ment by  the  supersedeas  bonds  he  had  executed. 

Aside  from  these  considerations,  appellant  cannot, 
in  the  event  of  a  reversal  of  the  judgments  appealed 
from,  recover  of  the  Commonwealth  what  he  has  paid 
on  the  judgments;  nor  could  he  in  the  event  of  reversals 
do  so  had  they  not  been  superseded.  The  State  cannot 
be  sued  by  one  of  its  citizens  without  an  enabling 
act  from  the  Legislature.  So,  it  cannot  be  claimed  that 
the  appellant  paid  the  judgments  with  the  expectation 
that  the  money  would  be  refunded  if  the  judgments  are 
reversed.  By  his  payment  to  the  clerk  of  the  Harlan 
Circuit  Court  of  the  amount  shown  by  his  response  to 
the  motion  to  dismiss  the  appeals,  appellant  deprived 
himself  of  a  hearing  on  his  appeals,  as  he  thereby  en- 
tirely satisfied  tw^o  of  the  judgments  appealed  from  and 
left  unpaid  of  the  third  judgment  only  $14,  which  re- 
duced it  to  an  amount  of  which  this  court  has  no  juris- 
diction. In  other  words,  we  cannot  entertain  the  ap- 
peals, for  two  of  the  judgments  have  been  satisfied  and 
appellant's  only  laibility  on  the  third  one  is  for  an 
amount  or  fine  less  than  $50;  therefore  section  347, 
Criminal  Code,  deprives  us  of  jurisdiction.  The  im- 
prisonpient  imposed  by  the  judgments  does  not  give  us 
jurisdiction,  for  in  each  case  it  is  less  than  the  thirty 
days  required  by  the  section  of  the  code,  supra,  to  con- 
fer such  jurisdiction. 

If,  as  intimated  in  the  clerk's  certificate  filed  with 
appellant's  response,  the  money  received  by  that  officer 
in  satisfaction  of  the  judgments  was  paid  by  the  appel- 
lant's wife,  it  cannot  aflfect  the  question  of  jurisdiction. 
She  does  not  appear  in  the  transaction  as  a  volunteer, 
and  the  certificate  of  the  clerk  merely  says  he  *4s  in- 
formed" the  money  was  paid  by  her.  Whether  such  in- 
formation was  given  by  her,  or  reached  the  clerk  through 
rumor  is  not  stated;  and  as  the  appellant's  response 
does  not  disclaim  responsibility  for  the  payment  or 
claim  that  the  money  was  not  furnished  by  him,  it  is 
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but  fair  to  presume  that  it  was  his  money,  and,  if  de- 
livered by  the  wife,  that  she  was  acting  for  him  and  at 
his  request.  Especially,  is  such  presumption  admissible, 
as  it  appears  he  was  absent  from  Harlan  county,  when 
the  money  was  paid. 

The  motion  of  the  Commonwealth  is  sustained  and 
each  of  the  appeals  hereby  dismissed. 


Chesapeake  &  Ohio  Railway  Company  v.  Lan^. 

(Decided  May  23,  1913.) 

Appeal  from  Lawrence  Circuit  Court. 

1.  Master  and  Senrant— Personal  Injury— Proximate  Cause — EJvl- 
dence — Peremptory. — Wliere  a  serrant  was  Injured  by  a.  band  car 
moYed  by  another  servant  of  the  master,  pursuant  to  an  order  of 
the  foreman,  the  evidence  examined  and  held  that  the  question 
of  whether  or  not  the  giving  of  the  order  was  the  proximate 
cause  of  plaintiff's  injury  was  for  the  jury. 

2.  Master  and  Servant^Negllgence  of  Superior — ^When  Master 
Liable. — A  Efervant  cannot  recover  of  the  master  for  the  negligence 
of  a  superior  In  the  same  department,  unless  the  negligence  be 
gross. 

M.  C.  KIRK,  P.  T.  D.  WALLACE  and  WORTHINGTON,  COCH- 
RAN &  BROWNING  for  appellant 

C.  F.  SEE,  JR.,  and  W.  D.  O'NEAL,  JR.  for  appellee. 

Opinion  of  the  Coubt  by  "William  Eogebs  Clay, 
Commissioner-— Eeversing. 

In  this  action  for  damages  for  personal  injuries, 
brought  by  plaintiff,  Bob  Laney,  against  the  Chesapeake 
&Ohio  Railway  Company,  plaintiff  obtained  a  verdict 
and  judgment  for  $200.    The  railway  company  appeals. 

There  is  not  much  contrariety  in  the  evidence.  It 
appears  that  on  August  8,  1911,  A.  J.  Eittenberry  was 
the  foreman  in  charge  of  a  section  crew  consisting  of 
plaintiff  and  two  other  laborers.  They  were  returning 
from  their  work  on  one  of  the  company's  hand  cars. 
When  they  reached  Gallop  Station,  in  Lawrence  County, 
Kentucky,  they  were  overtaken  by  a  rainstorm  and  re- 
paired to  a  nearby  store  for  shelter.  The  hand  car  was 
left  on  the  track.  In  a  few  minutes  a  freight  train  was 
heard  approaching,  and  the  four  men  ran  to  the  hand 
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car  for  the  purpose  of  removing  it  from  the  track.  To 
assist  in  this  work  plaintiff  took  a  position  in  front  of 
the  car  and  caught  hold  of  the  handle  of  the  car.  The 
other  two  section  men,  Mac  Preese  and  Joe  Chapman, 
took  positions  at  the  rear  end  of  the  car  and  next  to  the 
approaching  train.  Just  as  plaintiff  took  hold  of  the 
car,  Bittenberry,  the  foreman,  came  up  and  directed  the 
men  to  shove  the  car  down  to  a  crossmg  a  few  feet  dis- 
tant. When  first  seen  the  train  was  about  a  quarter  of 
a  nule  distant  and  was  rapidly  approaching.  At  the 
time  the  order  was  given  the  foreman  was  on  the  car. 
Upon  the  giving  of  the  order,  Preese  pushed  the  car 
forward,  and  at  the  same  time  looked  backward  over  his 
shoulder  at  the  approaching  train.  Plaintiff  was  pushed 
down  on  the  ties  and  a  projecting  bolt  on  the  car  struck 
and  injured  his  leg.  The  foreman  put  his  foot  on  the 
brake  and  brought  this  car  to  an  immediate  stop.  The 
evidence  further  shows  that  plaintiff's  position  in  front 
of  the  car  was  the  proper  one  in  order  to  assist  in  mov- 
ing the  car  from  tiie  track.  Plaintiff  had  no  opportunity 
to  get  off  of  the  track  before  the  car  was  pushed. 

It  is  first  insisted  that  the  trial  court  erred  in  re- 
fusing to  direct  a  verdict  in  favor  of  the  defendant  on 
the  ground  that  the  negligence  of  Preese,  a  fellow  serv- 
ant, was  the  proximate  cause  of  plaintiff's  injury.  In 
this  connection  it  is  insisted  that  the  foreman  did  not 
contemplate  that  his  order  to  shove  the  car  to  the  cross- 
ing would  be  obeyed  before  giving  plaintiff  an  oppor- 
tunity to  get  from  in  front  of  the  car,  and  that  Preese 
alone  was  negligent  because  he  pushed  the  car  while 
plaintiff  was  in  front  of  it.  The  record,  however,  makes 
it  clear  that  the  whole  affair  took  place 'in  a  very  brief 
space  of  time.  The  freight  train  was  not  far  away  and 
was  rapidly  approaching.  The  section  men  were  going 
to  move  the  car  from  the  track  at  the  point  where  it 
stood.  Had  they  done  so,  plaintiff  would  not  have  been 
injured.  Had  there  been  plenty  of  time  to  shove  the 
car  to  the  crossing  a  different  question  would  be  pre- 
sented. As  it  was,  an  emergency  existed.  Immediate 
action  was  necessary.  The  order  of  the  foreman  neces- 
sarily contemplated  immediate  action.  The  foreman 
knew  that  plaintiff  was  in  front  of  the  car.  Without  giv- 
ing plaintiff  an  opportunity  to  get  out  of  danger,  he 
gavfe  the  order.  To  escape  the  approaching  train  the 
order  had  to  be  quickly  obeyed.  Under  these  circum- 
stances we  cannot  say,  as  a  matter  of  law,  that  the  giv- 
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ing  of  the  order  was  not  the  proximate  cause  of  plain- 
tiff's injury.  The  trial  court,  therefore,  did  not  err  in 
refusing  the  peremptory  instruction  asked  for  by  de- 
fendant. 

It  appears,  however,  that  the  court's  instruction  au- 
thorized a  recovery  for  ordinary  negligence  on  the  part 
of  the  foreman.  The  foreman  and  the  plaintiff  were  in 
the  same  department  of  labor,  but  occupied  the  posi- 
tions of  superior  and  inferior.  We  have  repeatedly 
held  that  in  an  action,  not  resulting  in  death,  a  servant 
cannot  recover  for  the  negligence  of  a  superior,  tmless 
the  negligence  be  gross.  Louisville  &  Nashville  Bail- 
road  Co.  V.  Foard,  104  Ky.,  456;  Chesapeake  &  Ohio 
Railway  Company  v.  Marcum,  136  Ky.,  245.  It  follows 
that  the  instruction  complained  of  is  erroneous. 

For  the  reasons  given  the  judgment  is  reversed  and 
cause  remanded  for  a  new  trial  consistent  with  this 
opinion. 


Commonwealtfa,  By,  et  aL  ▼•  Southern  Pacific  Co.,  etaL 

(Decided  May  23,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

1.  TioatiQii— AflsesBment  of  Omitted  Property— Proceeding  hy  Rer- 
enae  Agent  to  CoUect  School  Ta^es — ^Motion  for  Rule  Against 
Sherift  to  Show  Caose  Why  He  Had  Not  Collected  School  Tbx9B 
— Refnaal  of  Ride. — ^FoUowing  proceedings  inrolTing  litigation  in 
the  Jeiferson  Connty  Conrt»  the  Jefferson  Circuit  Court,  the 
Court  of  Appeals,  and  the  Supreme  Court  of  the  United  States, 
a  Judgment  was  finally  entered  in  December,  1911,  wherein  eeiv 
tain  property  of  appellee  was  assessed  for 'taxation  for  the  years 
IW!  and  1908,  and  in  March,  1912,  an  order  was  entered  reciting 
satisCsction  in  fuU  of  the  Judgment  There  was  no  mention  in 
the  pleadings  indicating  a  purpose  to  coUect  school  taxes. 

X  In  February  of  this  year  the  rerenue  agents  who  had  originally 
instituted  the  action,  filed  alBdayits  that  appeUee  company  was 
a  resident  of  school  district  46  of  Jefferson  County,  and  asked  a 
rule  against  the  sheriff  of  the  county  to  show  cause  why  he  had 
not  collectcH)  school  taxes  on  the  omitted  property  of  the  com- 
pany. Upon  notice  to  the  company  and  the  sheriff  of  ^e  motion, 
the  company  did  not  respond,  but  the  sheriff  filed  a  response  ad- 
mitting the  domicile  of  the  company  to  be  in  the  school  district, 
that  it  wa6  liable  for  the  taxes,  and  joined  with  plaintiffs  in  ask^ 
ing  a  modification  of  the  judgment  so  as  to  authorize  him  to  dis> 
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train  for  the  taxes.  Upon  appeal  from  the  Judgment  oyerrullng 
the  motion.  Held,  That  the  revenue  agents  had  no  such  interest 
in  the  collection  of  the  school  taxes  as  authorized  them  to  enter 
these  motions,  It  did  not  appear  that  the  company  was  a  resident 
of  any  particular  school  district;  that  it  had  had  its  day  in  court 
on  the  question  of  its  residence  in  the  district,  or  whether  its 
property  was  liable  to  assessment  therein  for  school  purposes. 

8.  Taxation — School  Taxes — Section  4260  Ky.  Stats.,  does  not  Em- 
brace School  Taxes. — The  "State  taxes"  referred  to  in  section  4260 
Kentucky  Statutes,  are  only  such  as  go  into  the  State  Treasury 
when  collected,  and  it  is  not  intended  to  embrace  school  taxes 
which  never  reach  the  State  Treasury. 

4.  Taxation — School  Taxes — ^Duty  of  School  Authorities  to  Collect — 
When  Any  Taxpayer  May  Proceed  to  Have  School  Taxes  Col- 
lected.— ^If  the  school  taxes  are  due  for  the  years  named,  it  is  the 
duty  of  the  school  authorities  of  the  district  to  take  such  steps 
as  may  be  necessary  to  require  the  proper  officer  to  collect  them; 
and  if  the  school  authorities  have  failed,  or  refused  to  do  so,  it  is 
within  the  power  of  any  taxpayer  of  the  district  to  resort  to  that 
remedy. 

MATT  J.  HOLT  for  appellants. 

HUMPHREY,  MIDDLETON  &  HUMPHREY  for  appellees. 

Opinion  of  the  Court  by  Judge  Turner— AflBrming. 

The  Southern  Pacific  Company  is  a  corporation  or- 
ganized under  the  laws  of  this  State  and  having  its  prin- 
cipal place  of  business  at  Beechmont  in  Jefferson  County, 
Kentucky.  It  does  an  extensive  railway  business,  and 
operates  in  connection  with  its  railway  properties  cer- 
tain steamship  lines. 

This  proceeding  originally  was  instituted  in  the  Jeff- 
erson County  Court  seeking  to  have  assessed  in  that 
court  certain  omitted  property  of  the  Southern  Pacific 
Company;  after  extended  litigation  in  the  county  court, 
the  Jefferson  Circuit  Court,  this  court,  and  the  Supreme 
Court  of  the  United  States,  a  judgment  was  finally 
entered  in  December,  1911,  wherein  certain  steamships 
and  other  property  of  the  company  were  assessed  for 
the  years  1907,  and  1908. 

Thereafter,  in  March,  1912,  an  order  was  entered  re- 
citing satisfaction  in  full  of  the  judgment. 

Throughout  the  litigation  no  mention  was  made  in 
the  pleadings  that  the  Southern  Pacific  Company  was  a 
resident  of  any  particular  school  district,  or  graded 
school  district,  and  no  suggestion  was  made  indicating  a 
purpose  as  a  result  of  the  suit  to  collect  any  such  taxes. 
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In  February  of  this  year  the  Eevenue  Agents  who  had 
originally  instituted  the  action,  through  their  attorney 
appeared  in  the  Jefferson  Circuit  Court,  filed  affidavits 
stating  that  the  Southern  Pacific  Company  was  a  resident 
of  Common  School  District  No.  46,  of  Jefferson  County, 
and  asked  that  such  orders  and  decrees  be  entered  as 
might  be  necessary  to  procure  the  collection  of  the  school 
taxes,  including  a  modification  of  the  original  decree  if 
deemed  necessary;  and  asked  for  the  issual  of  a  rule 
against  the  sheriff  of  that  county  to  show  cause  why  he 
had  not  collected  the  school  taxes  on  this  omitted  prop- 
erty. 

Notice  of  this  motion  was  given  both  to  the  sheriff 
and  the  Southern  Pacific  Company.  The  company  did 
not  respond,  but  the  sheriff  filed  a  response  wherein  he 
admitted  that  the  domicile  of  the  company  was  in  school 
district  No.  46,  and  that  the  company  was  liable  for  taxes, 
and  they  were  unpaid.  He  joins  with  the  plaintiffs  in 
asking  a  modification  of  the  judgment  so  as  to  authorize 
him  thereunder  to  distrain  for  the  school  taxes. 

The  lower  court  overruled  the  motion  for  a  rule,  and 
declined  to  modify  the  judgment,  and  the  Commonwealth 
has  appealed. 

The  judgment  must  be  affirmed  on  two  grounds : 
(1)  The  Revenue  Agents  had  no  such  interest  in  the 
collection  of  the  school  taxes  as  authorized  them  to  enter 
these  motions.  Section  4260  of  the  Kentucky  Statutes  in 
so  far  as  it  fixes  the  compensation  of  revenue  agents  and 
penalties  which  may  be  assessed  against  owners  of 
omitted  property,  provides: 

"All  persons  owning  property  which  may  be  assessed 
as  herein  provided,  shall,  in  addition  to  the  taxes,  pay  the 
costs  of  the  proceedings  and  a  penalty  of  twenty  per 
centum  on  the  amount  of  the  State  and  county  taxes  due, 
except  where  such  property  shall  have  been  duly  listed 
by  the  owner  thereof.  The  taxes,  costs  and  penalties 
shall  be  collected  and  accounted  for  as  other  taxes  and 
penalties  are  required  to  be  collected,  and  by  the  same 
oflScers.  As  compensation  for  his  services  in  causing 
such  property  to  be  assessed,  the  officer  filing  the  state- 
ment shall  be  entitled  to  the  penalty  of  twenty  per 
centum,  and  the  same  shall  be  paid  to  him  by  the  county 
tax  collector  collecting  said  county  taxes  and  penalty 
thereon  within  thirty  days  after  receiving  same,  and  by 
the  officer  of  the  State  collecting  or  receiving  State  taxes 
within  thirty  days  after  receiving  same.'* 
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It  seems  to  have  been  assumed  by  the  revenue  agents 
that  upon  the  collection  of  the  school  taxes,  it  would  have 
been  proper  to  assess  a  penalty  of  twenty  per  centum  on 
their  amount,  and  they  would  have  been  entitled  under 
the  statute  to  that  penalty  as  their  fee.  This  view  has 
doubtless  grown  out  of  the  fact  that  this  court  in  several 
cases  has  in  a  broader  sense  referred  to  school  taxes  as 
State  taxes  in  distinguishing  them  from  municipal  taxes. 

City  of  Louisville  v.  Commonwealth,  134  Ky.,  488. 

Prowse,  &c.  v.  Board  of  Education  of  Christian 
County,  134  Ky.,  365;  City  of  Louisville  v.  Board,  17  Ky. 
L.  E.,  697;  Bamberger  v.  City  of  Louisville,  82  Ky.,  337; 
Henderson  v.  Lambert,  8  Bush,  607;  City  of  Louisville 
V.  Board,  119  Ky.,  574;  Crabbe  v.  Trustees,  132  Ky.,  478. 

School  taxes  are  either  levied  directly  by  the  State 
or  by  municipalities  under  express  grant  of  power  from 
the  State,  and  in  that  more  comprehensive  sense,  they 
are  referred  to  as  ''State  taxes.*'  But  the  term  ''State 
and  county  taxes''  as  used  in  section  4260  must  be  given 
a  more  restricted  meaning  in  so  far  as  it  prescribes  the 
penalty  and  fixes  the  compensation  of  revenue  agents. 

The  "State  taxes"  referred  to  in  that  section  are 
only  such  as  go  into  the  State  Treasury  when  collected, 
and  it  is  not  intended  there  to  embrace  school  taxes  which 
never  reach  the  State  Treasury.  This  interpretation  of 
the  statute  is  in  harmony  with  the  provision  of  section 
184  of  our  constitution  wherein  it  is  declared  that  taxes 
produced  for  school  purposes  shall  be  appropriated  to  no 
other  purpose.  Indeed  it  seems  that  this  same  inter- 
pretation was  put  upon  the  statute  by  the  revenue  agents 
themselves  in  this  very  case,  for  after  accepting  the  pen- 
allies  collected  on  the  assessment  for  State  and  county 
taxes,  they  recited  in  an  order  of  court  full  satisfaction 
of  the  judgment,  and  waited  for  about  a  year  before  they 
renewed  this  proceeding.  Having  no  such  interest  in  the 
school  taxes  as  would  justify  them  in  renewing  this  pro- 
ceeding, the  court  properly  overruled  their  motion. 

(2)  In  proceedings  of  this  character  the  court  acts 
purely  in  a  ministerial  capacity,  merely  assessing  the 
property  which  the  assessor  has  failed  to  assess,  and 
fixing  the  value  thereof  for  taxation ;  it  renders  no  judg- 
ment for  money  and  directs  the  collection  of  no  taxes. 
After  the  assessment  is  made  by  the  court  and  the  value 
fixed,  it  is  the  duty  of  the  collector  to  collect  the  taxes 
just  as  if  the  assessment  had  been  made  by  the  assessor 
in  the  first  place.    It  would  be  clearly  illogical  for  the 
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court  nnder  such  conditions  to  require  an  oflScer,  by  rule, 
to  collect  a  given  amount  of  money  when  it  had  rendered 
no  such  judgment.  And  particularly  so  in  this  case  where 
as  a  matter  of  fact  it  did  not  appear  that  the  Southern 
Pacific  Compai^y  was  the  resident  of  any  particular  com- 
mon school  or  graded  school  district ;  and  where  it  did  not 
appear  that  the  company  had  ever  had  its  day  in  court 
on  the  question  whether  it  was  a  resident  of  any  such  dis- 
trict, or  its  property  therein  liable  to  assessment  for 
school  purposes. 

It  is  true  the  assessment  for  one  purpose  was  suf- 
ficient for  all  purposes ;  but  the  remedy  was  to  require 
the  ministerial  officer  whose  duty  it  was  to  collect  the 
taxes  to  perform  that  duty.  If  the  school  taxes  are  due 
for  the  years  named,  it  is  the  plain  duty  of  the  school 
authorities  of  that  district  to  take  such  steps  as  may  be 
necessary  to  require  the  proper  officer  to  collect  them; 
and  if  the  school  authorities  have  failed  or  refused  to  do 
so,  it  is  then  within  the  power  of  any  tax  payer  of  the  dis- 
trict to  resort  to  that  remedy. 

Judgment  affirmed. 


Coriey't  Admx.  ▼•  Green-Marks  Concrete  Company. 

(Decided  May  23,  1913.) 

Appeal  from  Muhlenberg  Circuit  Court. 

Master  and  £leiTant— Blasting— ^Injury  to  Servant — ^When  Master  Not 
Liable — Ordinary  Care. — ^When  dua  notice  is  given  of  an  intended 
blast,  and  the  servant  understanding  tbe  danger,  undertakes  to 
protect  bimself,  tbe  master  is  not  responsible  if  tbe  servant  is  in« 
jnred  by  reason  of  bis  own  want  of  precaution,  it  not  appearing 
tbat  tbe  master  saw  bis  danger  and  could  bave  averted  it  "by 
ordinary  oare. 

ROBERT  HARBISON  and  HOWARD  &  GRAY  for  appellant. 

NEWTON  BELCHER  and  "BELCHER  ft  SPARKS  for  appellee. 

OpranoK  OP  THE  Court  bt  Chiep  Justice  Hobson — 
Affirming. 

The  Green-Marks  Concrete  Company  was  making  an 
excavation  for  a  new  jail  to  be  erected  at  Greenville ;  J. 
C.  Corley  was  working  for  them  and  nsing  a  pick  and 
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shovel  until  they  struck  rock.  After  they  struck  rock 
they  began  blasting  the  rock;  a  wagon  was  used  to  haul 
out  the  material  that  was  gotten  up,  it  being  Corley's 
duty  to  clean  up  and  help  load  the  wagon.  "V^^en  blasts 
were  fired  the  boss  would  give  notice  to  the  men  in  time 
for  them  to  get  out  of  the  excavation,  and  get  to  a  place 
of  safety.  There  were  several  public  ways  near  by,  and 
it  was  the  duty  5f  certain  of  the  men  to  go  out  on  these 
ways  and, stop  people  from  passing.  It  was  Corley's 
duty  and  a  man  named  Bandy,  to  give  this  notice  at  a 
cetrtain  point.  There  was  a  stable  there;  the  boss  had 
several  times  told  them  to  go  into  this  stable,  but  they  had 
not  always  done  so.  After  they  had  been  blasting  several 
days  in  this  way,  when  a  blast  was  made,  Corley  and 
Bandy  started  down  in  the  direction  of  the  stable  but 
stopped  after  going  about  90  feet  and  waited  there  four 
or  five  minutes  for  the  blast.  When  the  "blast  was  fired, 
a  rock  about  as  large  as  a  man's  fist  was  thrown  in  the 
air.  Bandy  saw  the  rock  and  avoided  it,  but  Corley,  who 
did  not  see  it,  was  struck  on  the  head  and  killed.  This 
action  was  brought  by  his  administratrix  to  recover  for 
his  death.  The  court  at  the  conclusion  of  the  evidence  for 
the  plaintiff  instructed  the  jury  to  find  for  the  defendant, 
and  the  plaintiff's  petition  having  been  dismissed,  she  ap- 
peals. 

The  proof  on  the  trial  showed  the  facts  we  have  stated. 
It  also  showed  that  the  boss  after  he  gave  notice  that  the 
blast  was  to  be  fired,  and  when  the  men  were  about  to 
light  the  fuse,  saw  that  the  wagon  had  not  gotten  out  of 
the  way.  He  then  hallooed  to  the  man  at  the  fuse  and 
told  him  not  to  light  it.  They  waited  until  the  wagon  was 
out  of  the  way.  Corley  and  Bandy  were  walking  behind 
the  wagon,  and  when  the  wagon  got  out  of  the  way,  went 
on  down  toward  the  place  where  they  usually  went.  After 
they  had  gotten  away,  the  boss  had  the  man  at  the  fuse 
to  light  another  match  and  apply  it  to  the  fuse.  The  man 
did  this  and  after  lighting  the  fuse,  went  to  his  place  of 
safety,  and  in  about  four  or  five  minutes,  the  blast  ex- 
ploded. The  boss  after  the  fuse  was  lighted  went  to  a 
point  about  50  feet  from  the  blast  at  which  he  was  pro- 
tected by  the  bank,  and  while  standing  there,  if  he  had 
looked,  could  have  seen  Corley  and  Bandy,  who  were 
standing  about  90  feet  from  the  blast  but  at  a  point  where 
the  bank  did  not  protect  them.  That  he  in  fact  saw  them 
is  not  shown.  If  they  had  gone  down  to  the  stable  as  they 
had  usually  done  and  gone  in  the  stable  they  would  have 
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been  in  no  danger;  or  even  if  they  had  gone  a  few  feet 
further;  for  Bandy  testifies  that  he  got  out  of  the  way  by 
moving  about  fifteen  feet  further  off.  When  they  began 
blasting  the  boss  asked  Corley  if  he  knew  how  to  use 

Eowder.  He  said  no  he  was  not  a  dynamiter,  but  he  knew 
ow  to  get  out  of  the  way.  The  blast  that  was  put  in 
was  a  small  blast  and  the  accident  was  entirely  due  to 
Corley  and  Bandy  standing  at  a  point  where  the  bank 
of  the  excavation  did  not  protect  them,  and  where  there 
was  no  other  protection. 

It  is  insisted  that  the  case  should  have  gone  to  the 
jury  because  the  boss  did  not  explain  to  Corley  the 
danger  from  the  blast.  But  he  had  told  the  boss  that  he 
knew  how  to  get  out  of  the  way;  they  had  been  blasting 
several  days.  They  all  knew  they  were  liable  to  be  hit  if 
they  did  not  get  out  of  the  way,  and  the  boss  had  on  more 
than  one  occasion  told  them  to  go  in  the  stable.  They  all 
understood  the  danger. 

It  is  also  insisted  that  the  case  should  have  gone  to  the 
jury  on  the  ground  that  the  boss  knew  they  were  in  a 
place  of  danger  and  did  not  take  steps  to  avert  the  danger 
to  them.  But  while  the  boss  might  have  seen  them  if  he 
had  looked,  the  evidence  fails  to  show  that  he  in  fact  did 
know  that  they  had  stopped  at  the  point  where  they  were. 
He  had  a  right  to  assume  that  they  would  obey  his  in- 
structions, because  it  was  a  part  of  their  duty  to  warn 
travelers  on  the  way.  After  the  fuse  was  lighted,  the  boss 
had  himself  to  go  to  a  place  of  safety,  and  it  is  by  no 
means  clear  that  if  he  had  looked  after  he  got  to  a  place 
of  safety,  that  he  could  then  have  averted  the  danger  in 
which  Corley  and  Bandy  had  placed  themselves.  We 
therefore  conclude  that  the  circuit  court  properly  in- 
structed the  jury  peremptorily  to  find  for  the  defendants. 
Judgment  affirmed. 


Jones  &  Company  ▼•  The  Ferro  Concrete  Construc- 
tion Company,  et  aL 

(Decided  May  27,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Thirds  Division). 

1.    Negligence — ^Damages — ^Injury  to  One  Contractor  by  Negligence 
of  Another. — The  Louisyille  CommisBioners  of  Sewerage  are  not 
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answerable  in  damages  for  an  injury  done  to  one  contractor  by 
the  negligence  of  another  contractor  for  the  building  of  a  sewer. 
2.  Negligence — Damages — Injury  to  Contractor  Bngaged  in  Public 
Work — Liability. — One  contractor  who  injures  another  contractor 
by  his  negligence  is  liable  therefor,  in  the  case  of  a  public  work 
Just  as  he  would  be  in  the  case  of  a  private  work. 

SHIELD  &  CAMPBELL  and  CAMDEN  R.  McATEE  for  appellants. 

E.  P.  HUMPHREY,  JOHN  MARSHALL  and  WM.  W.  CRAW- 
FORD for  appellees. 

Opinion  of  the  Court  by  Chief  Justice  Hobson — ^Af- 
firming  as  to  the  Sewerage  Commission  and  Reversing 
as  to  the  Ferro  Concrete  Construction  Company, 

The  Commissioners  of  Sewerage  of  Louisville,  acting 
under  the  statute,  made  plans  for  the  constmction  of  a 
system  of  sewers,  divided  the  sewers  into  sections,  and 
took  bids  for  the  construction  of  the  different  sections. 
One  of  the  largest  sewers  was  the  Southern  Outfall,  ex- 
tending westwardly  through  the  southern  part  of  the 
city  and  emptying  into  the  Ohio  River  west  of  the  city. 
Section  A  of  this  sewer  extended  from  the  river  to  the 
east  bank  of  Paddy ^s  Run;  section  B  extended  from 
the  east  bank  of  Paddy's  Run  to  Thirty-Second  street 
and  Woodland  avenue.  Section  A  was  let  to  the  Ferro 
Concrete  Construction  Company;  section  B  to  T.  B. 
Jones  &  Company.  Paddy's  Run  is  one  of  the  old  na- 
tural sewers  of  the  city  which  carries  off  the  water  from 
a  large  water  shed.  The  line  of  the  proposed  Southern 
Outfall  sewer  crossed  Paddy's  Run.  At  this  point 
Paddy's  Run  is  over  one  himdred  feet  wide  and  twenty- 
five  feet  deep  from  the  top  of  the  bank  to  the  bottom. 
At  ordinary  times,  the  water  in  Paddy's  Run  is  only  a 
foot  or  two  deep,  but  in  case  of  a  heavy  rainfall,  a  great 
quantity  of  water  is  collected  in  it. 

T.  B.  Jones  &  Company  began  to  work  on  Section  B 
before  work  was  begun  on  Section  A.  They  sunk  a 
wooden  sheathing  of  heavy  planks  about  five  feet  east  of 
the  beginning  point  of  Section  B,  and  then  began  exca- 
vating eastwardly.  They  built  in  the  western  end  of  the 
sewer  a  brick  bulkhead  with  Portland  cement,  which  was 
attached  to  the  side  wall.  This  bulkhead  was  a  few  feet 
east  of  the  wooden  sheathing,  the  entire  space  between 
being  filled  with  dirt.  The  bulkhead  was  braced  inside 
the  sewer  with  heavy  timbers,  its  purpose  being  to  keep 
the  water  of  Paddy's  Run  from  getting  into  the  sewer  in 


Digitized  by  VjOOQIC 


Jones  &  Co.  v.  Ferro  Concrete  Con.  Co.         49 

time  of  freshet.  The  sewer  contained  a  great  deal  of 
machinery  and  other  property  of  the  contractors,  and  at 
its  completion  was  to  be  inspected  before  acceptance  and 
therefore  it  was  necessary  to  have  it  in  clean  and  in  good 
condition  every  way.  When  the  Jones  Company  had 
completed  their  sewer  for  a  distance  of  about  1,600  feet 
east  of  the  beginning  point  on  Paddy's  Eun  and  were  ex- 
tending their  excavation  further  to  the  east,  the  Ferro 
Concrete  Construction  Company  was  likewise  coming 
eastward  with  its  work  on  Section  A,  beginning  at  the 
river.  In  February,  1909,  it  undertook  to  cross  Paddy's 
Bun,  the  plans  here  requiring  that  the  sewer  should  lie 
wholly  or  almost  wholly  below  the  bed  of  the  creek.  To 
this  end  the  Ferro  Concrete  Construction  Company  be- 
gan excavating  across  the  bed  of  the  creek,  the  dirt  taken 
out  being  dropped  in  the  creek  bed  below  the  excavation 
and  by  the  side  of  it.  Excavations  were  also  made  in 
both  banks,  and  this  dirt  was  also  piled  in  the  creek  bed. 
In  excavating  on  the  east  bank,  they  went  across  the 
Jones  line  and  removed  the  sheatning,  and  all  the  dirt  in 
front  of  the  Jones  brick  bulkhead.  The  dam  in  the  creek 
formed  from  the  dirt  they  took  out,  became  thirty  or 
thirty-five  feet  high  above  the  excavation  bottom.  To 
carry  off  the  waters  of  Paddy's  Run  two  twelve-inch 
tiles  were  laid  down  when^  the  excavation  was  begun,  but 
the  earth  spread  out  so  at  the  bottom  that  these  pipes 
were  more  or  less  obstructed.  In  this  condition  of 
things,  there  were  heavy  rains  in  February  from  which 
a  large  quantity  of  water  accumulated  against  the  dam 
and  rose  within  five  feet  of  its  top,  submerging  the  bulk- 
head entirely,  the  drain  tiles  in  the  dam  being  clogged. 
The  danger  to  Jones  &  Company  in  this  condition  of 
things  became  apparent,  and  the  matter  was  taken  up 
between  the  two  contractors  and  the  Sewerage  Commis- 
sion, but  before  anything  was  done,  and  when,  according 
to  the  proof,  the  trouble  might  have  been  remedied  be- 
fore any  damage  had  been  done,  on  the  morning  of  Feb- 
ruary 24,  the  bulkhead  could  stand  the  strain  no  longer, 
and  gave  way.  The  flood  stood  twenty-six  feet  deep  in 
the  Jones  sewer  at  the  eastern  end.  Four  days  were 
consumed  in  pumping  the  water  out,  and  the  machinery 
had  to  be  repaired;  the  debris  had  to  be  removed  and 
considerable  damage  was  done  to  the  Jones  equipment. 
Jones  &  Company  brought  this  suit  against  the  Commis- 
sioners of  Sewerage  and  the  Ferro  Concrete  Construc- 
tion Company  to  recover  the  damage  which  they  thus 
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sustained,  and  at  the  conclusion  of  the  evidence  which 
showed  the  f ax^ts  we  have  stated,  the  circuit  court  per- 
emptorily instructed  ihe  jury  to  find  for  the  defendants. 
The  plaintiffs'  petition  having  been  dismissed,  they  ap- 
peal. 

The  circuit  court  in  an  opinion  which  is  filed  in  the 
record  stated  in  substance  that  the  sewer  commission  is 
not  responsible  because  they  were  acting  in  a  govern- 
mental capacity  in  a  work  undertaken  for  the  benefit  of 
the  health  of  the  city  (Smith  v.  Com.  of  Sewerage,  146 
Ky,,  562) ;  and  that  if  the  governmental  authority  itself 
is  not  responsible,  the  agent  employed  by  it  is  not  re- 
sponsible. (Bluegrass  Traction  Co.  v.  Grover,  135  Ky., 
685).    Concluding  its  opinion  the  court  said: 

''The  mattelrs  complained  of  here,  as  it  seems  to  the 
court,  tend  to  establish  negligence  on  the  part  of  the 
Ferro  Concrete  Construction  Company;  yet  under  the 
authorities  I  have  just  referred  to,  and  under  the  con- 
struction of  the  law  as  made  by  the  Court  of  Appeals,  it 
is  my  duty  to  instruct  you  peremptorily  that  there  is  no 
cause  of  action  in  favor  of  the  plaintiffs.  I  do  it  with  con- 
siderable regret  in  this  case.  Personally,  I  think  it  is  a 
case  that  ought  to  go  to  the  jury,  but  I  am  bound  to  fol- 
low the  decision  of  the  Court  of  Appeals,  and  it  is  my 
duty  to  so  instruct  you/' 

Counsel  assail  both  these  conclusions  of  the  court, 
and,  as  they  depend  upon  different  principles,  they  will 
be  considered  separately. 

1.  As  to  the  liahility  of  the  Sewerage  Commission. 
We  have  held  in  a  long  line  of  cases  that  the  city  is  not 
liable  for  the  negligence  of  its  siervants  in  the  discharge 
of  its  governmental  functions.  (Tw\Tnan  v.  Frankfort, 
117  Ky.,  518;  Kippes  v.  Louisville,  140  Ky.,  423;  City  of 
Bowling  Green  v.  Eogers,  142  Ky.,  559 ;  Allison  v.  Cash, 
143  Ky.,  679 ;  Smith  v.  Commissioners  of  Sewerage,  146 
Ky.,  562,  and  cases  cited.)  We  deem  it  unnecessary  to 
re-state  the  reasons  impelling  this  conclusion  as  they 
are  fully  set  out  in  the  opinions  referred  to.  In  the  case 
last  cited  it  was  pointed  out,  that  this  rule  applies  to 
causes  of  action  fior  the  death  of  a  person  under  section 
241  Ky.  Stats.,  no  less  than  in  other  cases.  It  is  insisted, 
however,  that  the  rule  cannot  be  applied  here  by  reason 
of  section  242  of  the  Constitution  which  is  as  follows : 

''Municipal  and  other  corporations,  and  individuals 
invested  with  the  privilege  of  taking  private  property 
for  public  use,  shall  make  just  compensation  for  prop- 
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erty  taken,  injured  or  destroyed  by  them;  which  com- 
I>ensation  shall  be  paid  before  snch  taking,  or  paid  or  se* 
cured  at  the  election  of  such  corporation  or  individual, 
before  such  injury  or  destruction." 

It  is  insisted  that  this  case  involves  the  taking  or  in- 
jury of  private  proi)erty,  and  that  under  the  Constitu- 
tional provision  compensation  must  be  made.  But  it 
will  be  observed  that  the  constitutional  provision  is  that 
municipal  or  other  corporations  invested  with  the'privi- 
lege  of  taking  private  property  for  public  use,  shall 
make  just  compensation  for  property  taken,  injured  or 
destroyed  by  them.  In  other  words,  the  provision  has 
reference  to*  property  taken  under  the  power  of  eminent 
domain;  it  has  no  reference  to  proi>erty  which  was  not 
taken  and  could  not  be  taken  under  the  power  of  eminent 
domain.  It  is  not  the  purpose  of  the  constitutional  pro- 
vision to  make  municipal  corporations  liable  for  all  in- 
juries to  property  inflicted  by  the  negligence  of  their 
servants,  irrespective  of  the  fact  that  the  corporation 
was  in  this  work  acting  as  an  arm  of  the  State  govern- 
ment, and  discharging  a  governmental  function.  The 
case  we  think  comes  in  substance  to  this :  The  Sewerage 
Commission  was  having  a  large  sewer  built  and  let  one 
section  of  the  sewer  to  one  company,  and  another  section 
to  another.  By  the  negligence  of  one  of  the  contrac- 
tors, an  injury  was  done  to  the  other.  We  deem  it  un- 
necessary to  determine  whether  the  contractors  were  in- 
dependent contractors  or  the  servants  of  the  sewerage 
commission.  If  they  were  independent  contractors,  the 
Sewerage  Commission  was  not  responsible  for  their 
acts ;  if  they  were  not  independent  contractors,  but  ser- 
vants of  the  Sewerage  Commission,  then  the  Sewerage 
Commission  is  not  responsible  to  one  of  its  servants  for 
the  negligence  of  another  servant.  To  so  rule  would  be 
to  make  the  Sewerage  Commission  answerable  in  all 
cases  for  damages  done  to  another  by  the  negligence  of 
its  servants;  and  this,  as  we  have  repeatedly  held,  is  not 
the  law.  To  so  rule  would  deflect  from  their  express 
purposes  public  taxes  levied  by  law  pursuant  to  the  Con- 
stitution for  governmental  purposes  and  might  defeat 
entirely  the  purpose  of  the  levy  as  well  as  the  purpose  of 
section  180  of  the  Constitution  which  provides: 

**  Every  act  enacted  by  the  (Jeneral  Assembly,  and 
every  ordinance  and  resolution  passed  by  any  county, 
city,^  town,  or  municipal  board  or  local  legislative  body, 
levying  a  tax,  shall  specify  distinctly  the  purpose  for 
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which  said  tax  is  levied,  and  no  tax  levied  and  collected 
for  one  purpose  shall  ever  be  devoted  to  another  pur- 
pose.'* 

The  money  in  the  hands  of  the  Sewerage  Oommission 
is  a  fund  created  to  supply  the  city  with  an  adequate 
system  of  sewers  and  under  the  mandate  of  the  Consti- 
tution, may  not  be  devoted  to  other  purposes.  Were  the 
rule  ojtherwise  the  usefulness  of  the  various  arms  of  the 
State  ^government  might  be  seriously  crippled. 

We,  therefore,  conclude  that  the  circuit  court  prop- 
rly  instructed  the  jury  peremptorily  to  find  for  the 
Sewerage  Commission. 

2.  As  to  the  liabiliti/  of  the  Ferro  Concrete  Con- 
struction Company.  The  circuit  court  seems  to  have 
misapprehended  the  decision  in  Bluegrass  Traction 
Company  v.  Grover,  135  Ky.,  685.  In  that  case  the  Blue- 
grass  Traction  Company  was  building  its  line  from 
Georgetown  to  Lexington.  Its  line  crossed  the  turnpike 
leading  from  Georgetown  to  Lexington,  and  also  crossed 
the  Cincinnati  Southern  Railroad  near  the  same  point 
as  the  turnpike  crossed  it.  There  was  then  a  grade 
crossing  of  the  turnpike  over  the  railroad.  It  was 
agreed  between  the  railroad  company,  the  traction  com- 
pany and  the  fiscal  court  of  Fayette  county,  that  the 
traction  company  at  its  expense  would  change  the  loca- 
tion of  the  turnpike,  and  build  an  overhead  bridge  across 
the  railroad.  It  being  agreed  that  the  county  would 
keep  up  the  turnpike  after  it  was  rebuilt  on  either  side  of 
the  bridge  and  that  the  traction  company  would  maintain 
the  bridge  *'free  of  cost  to  Fayette  county.  *'  The  work 
was  done  as  agreed.  Some  years  afterward  Grover 's 
horse  got  his  foot  through  a  hole  in  the  bridge,  and  his 
leg  was  broken.  He  sued  the  traction  company  for  the 
value  of  his  horse,  his  action  being  based  upon  the  con- 
tract between  the  traction  company  and  the  county.  The 
question  was  whether  it  was  within  the  reasonable  con- 
templation of  the  parties  to  the  contract  that  the  traction 
company  assumed  liability  for  such  an  accident,  its 
undertaking  being  only  to  maintain  the  bridge  ''free  of 
cost  to  Fayette  County.'*  After  pointing  out  the  pe- 
culiar language,  and  what  the  parties  had  in  mind  in 
making  the  contract,  the  court  said: 

''In  other  words,  it  is  clear  from  the  contract  that 
what  the  parties  had  in  mind  was  that  Fayette  County 
should  be  free  forever  from  the  burden  of  maintaining 
the  bridge.    It  is  simply  a  contract  by  which  the  traction 
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company  assumes  to  do  for  Fayette  County  what  it 
would  otherwise  be  required  to  do ;  and  by  this  contract 
it  assumes  no  greater  liability  than  Fayette  County  was 
under.** 

That  was  a  suit  upon  the  contract  and  the  question 
decided  was  simply  that  the  damages  sued  for  were  not 
within  the  reasonable  contemplation  of  the  parties  to  the 
contract,  and  not  covered  by  its  terms,  ff  this  was  a  suit 
upon  the  contract  made  by  the  Ferro  Concrete  Construc- 
tion Company  with  the  Sewerage  Commission,  and  dam- 
ages were  claimed  by  reason  of  a  breach  of  the  terms  of 
that  contract,  then  the  two  cases  would  be  similar.  But 
this  is  not  a  suit  for  a  breach  of  a  contract.  It  is  a  suit 
to  recover  damages  for  negligence.  If  in  that  case  the 
traction  company  had  negligently  thrown  a  timber  from 
its  bridge  and  injured  Grover^s  horse  beneath,  then  tiie 
two  cases  would  be  parallel.  No  such  question  was  pre- 
sented by  that  record,  and  the  opinion  of  the  court  is 
limited  to  the  effect  of  the  contract.  The  court  did  not 
have  before  it  in  that  case  the  question  of  the  liability  of 
the  traction  company  for  negligence  independently  of 
its  contract  with  the  fiscal  court. 

Two  contractors  for  a  public  work  stand  Us  to  each 
other  just  as  two  contractors  would  stand  who  had 
undertaken  any  other  work.  It  is  the  duty  of  each  to  so 
use  his  own  as  not  to  injure  the  other,  and  to  exercise 
such  care  for  the  protection  of  the  other  as  a  man  of 
ordinary  prudence  would  use  for  his  own  protection 
under  like  circumstances.  The  fact  that  the  Sewerage 
Commission  is  not  responsible  for  the  negligence  of 
either  of  the  contractors  to  the  .other  adds  nothing  to 
and  subtracts  nothing  from  their  liability  to  each  other. 
While  we  have  uniformly  held  that  these  agencies  of  the 
city  exercising  its  governmental  functions  are  not  re- 
sponsible for  the  negligence  of  their  sers-ahts,  we  have 
never  held  or  intimated  that  the  negligent  servants 
were  not  responsible  to  any  one  injured  by  their  negli- 
gence. The  rule  exempting  the  public  agency  from  re- 
sponsibility, rests  upon  the  ground  that  it  is  discharging 
a  duty  imposed  upon  it  by  law  with  the  public  funds,  and 
that  these  public  funds  cannot  be  diverted  from  the  pur- 
pose to  which  they  are  dedicated  by  law  by  reason  of 
the  negligence  of  the  servants  of  the  city.  But  the  ser- 
vants themselves  are  liable  for  the  consequences  of  their 
own  negligence  just  as  they  would  be  in  any  other  em- 
ployment.   The  master  is  not  liable  to  his  servant  for  an 
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injury  inflicted  on  him  by  the  negligence  of  his  fellow 
servant.  But  the  non-liability  of  the  master  has  no  ef- 
fect on  the  liability  of  the  servant  whose  negligence 
caused  the  injury.  The  owner  of  property  is  not  liable 
to  an  independent  contractor  foi-  an  injury  done  him  by 
the  negligence  of  another  independent  contractor,  but 
each  of  the  contractors  is  liable  to  the  other  for  the  con- 
sequences of  his  own  negligence.  So  here  the  non-lia- 
bility of  the  commission  affects  in  no  manner  the  liability 
of  the  contractors  to  each  other. 

We,  therefore,  conclude  that  the  court  erred  in  in- 
structing the  jury  peremptorily  to  find  for  the  defend- 
ant, the  Ferro  Concrete  Construction  Company.  We  do 
not  mean  to  decide  thai;  the  Ferro  Concrete  CouKstruc- 
tion  Company  is  liable ;  we  only  mean  to  decide  that 
there  was  sufficient  evidence  to  take  the  case  to  the  jury, 
and  the  question  of  liability  should  be  passed  on  by  the 
jury.  The  measure  of  damages  in  such  a  case  is  the 
actual  loss  sustained  as  in  other  cases  where  property  is 
flooded  by  the  negligence  of  another. 

The  judgment  as  to  the  Sewerage  Commission  is  af- 
firmed, and  as  to  the  Ferro  Concrete  Construction  Com- 
pany, the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  herewith. 


Spradlin  ▼•  Spradlin,  et  aL 

(Decided  May  27,  1913.) 

(Appeal  from  Johnson  Circuit  Court). 

1.  Deeds— When  Deed  WiU  Not  Be  Reformed  for  Grantor.— A  deed 
wiU  not  be  reformed  for  the  grantor  where  it  was  written  aocord- 
ing  to  biff  instructions  and  he  executed  it  understanding  its  pur- 

•    port. 

2.  Deeds— When  Deed  Will  Not  Be  Cancelled. — ^Where  a  deed  pro- 
vided that  the  grantee  £Aiould  give  the  grantors  one-third  of  the 
crops  during  their  lives,  and  should  cut  no  timber  from  the  land, 
it  will  not  be  cancelled  where  the  grantee  has  cultivated  the  land 
according  to  the  usual  course  Y>f  husbandry  although  the  crops 
have  fallen  off;  and  it  will  not  be  canceUed  for  the  cutting  of 
timber  which  was  done  with  the  knowledge  and  consent  of  the 
grantors,  although  it  provides  that  it  shall  be  void  if  the  grantee 
violates  its  stipulations. 

J.  F.  BAILEY,  C.  B.  WHEELER  for  appellant 
VAUGHAN,  HOWES  &  HOWES  for  appellees. 
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Opikiok  of  thb  Coubt  by  Chief  Justicb  Hobson — 
Affirming. 

Dan  Spradlin  and  wife  on  Febrnary  15,  1901,  con- 
veyed by  deed  to  his  nepheW,  Britton  Spradlin,  a  part  of 
Lis  home  place  and  on  September  13,  1910,  he  brought 
this  suit  to  set  aside  the  deed.  The  deed  was  made  in 
consideration  of  natural  love  and  affection,  and  it  was 
stipulated  in  it  that  Britton  was  to  occupy  and  cultivate 
the  premises  and  turn  over  annually  to  Spradlin  and 
wife  one-third  of  the  products  of  the  land;  that  the 
grantors  were  to  hold  possession  of  the  land  and  the  full 
use  and  control  of  it  as  long  as  they  lived ;  thai  no  tim- 
ber was  to  be  sold  from  the  land  during  the  lives  of  the 
grantors ;  and  that  should  Britton  fail  or  refuse  to  com- 
ply with  the  stipulations  of  the  deed,  the  conveyance 
was  to  be  null  and-  void.  Spradlin  alleged  in  the  petition 
that  Britton  had  failed  to  cultivate  the  premises,  and  to 
turn  over  annually  to  him  one-third  of  the  products  of 
the  land ;  that  he  had  sold  timber  from  the  land,  and  had 
allowed  the  land  to  go  to  waste  and  run  down.  By  an 
amended  petition  he  alleged  that  a  part  of  the  consider- 
ation of  tiie  deed  was  that  Britton  should  treat  kindly 
and  provide  for  him  a.nd  his  wife  as  liong  as  they  lived ; 
that  this  provision  had  been  omitted  from  the  deed  by 
mistake,  and  that  Britton  had  not  treated  him  kindly  or 
provided  for  him.  The  wife  of  Spradlin  died  some 
years  after  the  deed  was  made.  Britton  filed  an  answer 
in  which  he  controverted  the  allegations  of  the  petition ; 
proof  was  taken,  and  on  final  hearing  the  circuit  court 
dismissed  it.    Dan  Spradlin  appeals. 

The  deed  was  drawn  by  an  attorney  at  the  instance 
of  Daji  Spradlin.  The  first  draft  which  the  attorney 
made  did  not  suit  him  and  a  second  draft  was  made  con- 
forming to  his  instructions.  Some  days  later  he  and  his 
wife  signed  and  acknowledged  the  deed  well  understand- 
ing its  provisions ;  and  upon  all  the  evidence  the  circuit 
court  did  not  err  in  refusing  to  reform  the  deed  on  the 
ground  thai  any  part  of  the  oonsideration  had  been 
omitted  by  mistake.  (Chappell  v.  Chappell,  119  S.  W., 
218;  Lincks  v.  Lincks,  141  Ky.,  627). 

The  proof  shows  that  Dan  Spradlin  and  his  vnfe  had 
no  children;  that  Britton  was  a  favorite  nephew,  and 
had  been  induced  by  Spradlin  to  move  upon  his  farm 
and  live  there  as  his  tenant  After  he  had  thus  lived 
there  with  his  uncle  for  about  seventeen  years,  the  deed 
was  made  by  which  a  part  of  the  farm  was  conveyed  to 
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him  with  the  restrictions  above  mentioned.  At  the  time 
the  deed  was  made  he  was  proposing  to  move  to  other 
lands  and  the  deed  was  executed  to  induce  him  to  stay 
there  with  his  nncle,  the  uncle  reserving  the  rental  of 
one-third  of  all  the  crops  and  the  right  to  control  the  use 
of  the  land.  Under  this  restriction  it  is  clear  that  it  was 
meant  that  Dan  Spradlin  had  the  right  to  direct  Britton 
as  to  the  manner  the  farm  shoul<I  be  cultivated  as  he  had 
previously  done  while  Britton  was  his  tenant.  Q^'here 
was  no  trouble  between  the  parties  as  long  as  Dan 
Spradlin 's  wife  lived.  The  trouble  now  between  them 
seems  to  have  grown  up  since  her  death,  and  from  in- 
adequate causes.  Britton  seems  to  have  cultivated  the 
land  much  as  other  farms  in  the  neighborhood  were 
used,  and  without  any  complaint  at  the  time  from  Dan 
Spradlin  as  to  how  he*  was  managing  it  or  direction  from 
him  to  do  differently.  The  proof  fails  to  show  any  such 
misuse  of  the  farm  by  Britton  as  would  forfeit  his  rights 
under  the  deed.  It  is  true  he  has  cut  some  timber  from 
the  farm,  and  Dan  Spradlin  has  cut  some  timber.  But 
the  weight  of  the  evidence  shows  that  Britton  cut  the 
timber  which  he  cut  with  the  cx)nsent  of  Dan  Spradlin. 
Certainly  the  evidence  shows  that  all  that  he  did  was 
done  with  the  knowledge  of  Dan  Spradlin  arid  without 
objection  on  his  part.  We  think  it  evident  from  the  cir- 
cumstances of  the  parties  and  their  previous  dealings 
that  Britton  should  treat  Dan  Spradlin  as  a  child  would 
treat  his  father  under  like  circumstances,  and  that  he 
should  in  his  old  age  care  for  him,  and  protect  him  as  a 
child  should  care  for  and  protect  his  father.  The  obliga- 
tion also  rests  upon  Dan  Spradlin  to  be  consider- 
ate and  kind  to  Britton.  If  both  will  try  in  good  faith 
and  in  kindness  to  live  up  to  the  deed,  the  bad  state  of 
feeling  that  has  led  to  this  controversy  will  soon  be  re- 
placed by  the  old  relationship  between  them. 
Judgment  affirmed. 


Huffaker't    Exr.,  et  al,    ▼•    Michigan    Mutual    Life 
Insurance  Company. 

(Decided  May  27,  1918.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

Insurance,  Life — Loan  Upon  Policy — ^Mistake — Cancellation  of  Prem- 
ium Receipt  and  Note. — ^An  insurance  company  agreeing  to  lend 
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the  insured  the  resenre  npon  his  policy  npon  the  pledge  of  the 
policy,  and  accepting  a  note  pledging  the  policy  and  executing  a 
premium  receipt  by  mistake  when  all  the  beneficiaries  of  the 
policy  had  not  signed  the  note  pledging  the  policy,  may  have  the 
premium  receipt  and  note  canceled  upon  discovering  the  mistake 
If  no  change  has  been  made  in  the  mean  time  in  the  status  ol* 
the  parties,  and  the  offer  to  rescind  is  promptly  made,  the  insured 
IhUllng  on  demand  to  have  the  note  signed  by  the  l>eneficiaries. 

HITS  H.  HUFFAKER,  JAMES  F.  FAIKLIHGH  for  appellants. 

HENRT  BURNETT,  BATSON  A  GARY  for  appellee. 

Opikiok  of  the  Court  by  Chief  Justice  Hobsok— 
Affirming, 

On  September  21, 1906,  the  Michigan  Mutual  life  Li- 
snranoe  Company  issued  to  Joseph  Huffaker  of  Louisville, 
a  policy  insuring  his  life  in  the  sum  of  $10,000,  in  con- 
sideoratlon  of  the  payment  of  an  annual  premium  of 
$^J.O.  The  policy  was  in  the  usual  form,  the  bene- 
ficiaries beinff  his  wife,  Lily  Huffaker,  provided  she  sur- 
vived him  and  in  case  she  did  not  survive  him,  their  three 
diildreiL  The  annual  premiums  were  paid  on  the  policy 
on  September  21, 1906, 1907,  aad  1908.  The  policy  con- 
tained a  provision  that  the  company  would  make  a  loan 
on  the  policy  for  a  period  ending  on  the  next  anniversary 
of  the  msurance,  and  that  it  might  then  be  renewed  upon 
the  payment  of  the  premium  and  interest  in  advance  on 
the  loan  for  one  year.    The  loan  value  as  shown  by  the 

Klicy  on  September  21, 1909,  was  $630.  Prior  to  Septem- 
r  21, 1909,  the  insured  applied  to  the  Louisville  agent 
of  the  insurance  company  for  a  loan  on  the  policy  accord- 
ing to  its  terms.  The  agent  notified  the  company  of  the 
request.  In  answer  to  this  letter  the  company  wrote  the 
Louisville  agent  that  it  would  make  the  loan  of  $630  on 
the  policy  if  the  fourth,  annual  premium  were  paid.  The 
letter  concludes  with  these  words : 

**We  will  grant  loan  on  the  21st  of  September  of 
$630.00,  which  with  cash  of  $90.90,  will  be  sufficient  to 
cover  the  following  items : 

^'Premium  due  September  21,  1909,  $683.10. 
"  Interest  on  loan  for  one  year  in  advance  at  the  rate 
of  six  per  cent  per  annum,  $37.80. 

"In  order  to  take  advantage  of  this  offer,  it  will  be 
necessary  for  the  insured  to  change  the  beneficiary 
from  his  wife  and  children  to  his  wife  alone  unless  all 
children  have  attained  the  age  of  twenty-one  years. 
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"We  enclose  note' to  be  executed  by  the  insured  and 
beneficiary  and  returned  to  this  office  accompanied  by  the 
policy  named  and  cash  of  $90.90,  when  we  will  forward 
for  delivery  with  the  receipt  for  premium,  which  is  now 
in  your  hands,  a  receipt  covering  interest  on  loan  for  one 
year  in  advance.  We  also  enclose  form  for  change  of 
beneficiary  peradventure  the  children  of  the  insured  have 
not  attained  full  age.^' 

The  agent  on  being  informed  that  the  three  children 
were  of  age  accepted  from  the  insured  a  check  for  $90.90 
and  a  note  signed  by  him  and  his  wife  which  pledged  the 
policy  for  the  payment  of  the  loan,  and  delivered  the  re- 
ceipt for  the  premium  to  the  insured.  He  forwarded  the 
policy  and  note  to  the  company  who  inmiediately  wrot.Q 
him  as  follows: 

*' Perhaps  you  did  not  understand  our  letter  of  the 
30th  ult.,  in  which  we  stated  that  the  insured  would  have 
to  avail  himself  of  the  right  reserved  in  the  application 
to  change  the  beneficiary  to  his  wife  if  his  children  had 
not  attained  full  age  in  order  to  pledge  the  policy  as  col- 
lateral to  loan. 

*  *If  the  children  were  not  of  age  it  would  be  necessary 
to  change  beneficiary,  since  they  would  not  be  qualified' 
to  join  in  execution  of  note.  Being  of  age  and  bene- 
ficiaries under  the  policy,  it  is  absolutely  essential  that 
they  join  in  execution  of  note. 

^*We  therefore  return  same  herewith  to  be  signed' 
and  acknowleldged  before  a  Notary  Public  by  the  children 
and  returned  to  this  office,  accompanied  by  statement 
duly  attested  before  a  Notary  Public  setting  forth  the 
fact  that  the  children  joining  in  execution  of  note  have 
attained  the  age  of  twenty-one  years. 

**Upon  receipt  of  note  completed  as  required,  prompt 
settlement  will  be  made  through  your  office.** 

Upon  receiving  this  letter  the  agent  applied  to  the  in- 
sured to  correct  the  mistake  which  had  been  made,  either 
by  having  his  children  to  sign  the  note  which  pledged  the 
policy  or  else  to  change  the  beneficiary  as  he  had  a  right 
to  do  under  the  policy,  and  make  his  wife  the  sole  bene- 
ficiary. This  he  declined  to  do  saying  that  he  had  made 
no  mistake  and  if  the  company  or  its  agent  had  made  a 
mistake  it  was  its  fault  and  not  his.  After  trying  in  vain 
to  induce  him  to  correct  the  mistake,  the  company 
tendered  back  the  $90.90,  which  had  been  paid  in  cash, 
and  brought  this  suit  to  cancel  the  premium  receipt 
which  had  been  given.    Proof  was  taken  and  on  final  sub- 
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mission  of  the  case,  the  circnit  conrt  entered  a  judgment 
on  Jannary  15,  1912,  canceling  the  preminm  receipt  and 
adjudging  that  as  the  preminm  had  not  been  paid,  the 
insurance  company  should  issue  to  the  insured  a  paid-up 
policy  for  $920,  that  being  the  amount  of  paid-up  insur- 
ance to  which  he  was  entitled  under  the  statute  after  the 
payment  of  the  three  premiums  in  cash.  To  this  judg- 
ment the  insured  excepted  and  prayed  an  appeal  which 
was  granted.  After  the  granting  of  the  appeal,  the  in- 
sured died,  and  the  appeal  before  us  is  prosecuted  by  his 
executor,  bis  wife  and  children. 

According  to  the  terms  of  the  policy  the  loan  was  to 
be  made  upon  the  security  of  the  policy  which  was  to  be 
pledged  to  the  company  to  secure  the  payment  of  the 
loan.  The  amount  of  the  loan  was  the  reserve  upon  the 
policy.  It  was  the  duty  of  the  company  to  maintain  the 
reserve,  and  its  propostion  was  to  lend  the  reserve  to 
the  policy  holder  upon  the  security  of  the  policy.  If  it 
had  lent  him  the  reserve  without  some  security,  it  would 
have  violated  its  duty  because  it  was  incumbent  upon  it 
to  keep  the  reserve  on  its  policies  securely  invested  for 
the  protection  of  its  policy  holders.  In  order  too  that 
the  company  might  have  a  lien  on  the  policy  to  secure 
the  reserve,  it  was  essential  that  the  beneficiaries  in  the 
policy  should  consent  to  the  pledging  of  the  policy  to  the 
company.  The  note  as  accepted  by  the  agent  being 
signed  only  by  the  insured  and  his  wife,  was  not  a  valid 
pledge  of  the  policy;  for  if  the  wife  died  before  her  hus- 
band, the  proceeds  of  the  policy  would  go  to  the  three 
children,  and  they  would  not  be  affected  in  that  event 
by  anything  that  their  father  and  mother  had  done  in 
pledging  the  policy  to  the  company,  the  children  as  the 
beneficiaries  in  the  policy  having  an  interest  in  it  con- 
tingent upon  their  mother  dying  before  their  father. 
While  the  letter  of  the  company  of  August  30  to  the  agent 
is  not  clearly  expressed,  it  means  that  the  loan  would  be 
made  upon  the  pledge  of  the  policy  by  the  beneficiaries 
and  the  insured,  and  if  the  children  were  not  of  age,  the 
insured  would  have  to  change  the  benefiicaries,  but  if  the 
children  were  of  age,  they  would  have  to  sign  the  note. 
The  agent  misunderstood  the  letter  and  accepted  the  note 
apparently  upon  the  idea  that  as  the  children  were  of  age, 
the  signature  of  the  father  and  mother  alone  was  suf- 
^cient;  but  in  doing  this  he  made  a  mistake,  and  the  com- 
pany having  promptly  declined  to  accept  the  note  in  this 
condition,  it  is  earnestly  insisted  that  the  company  was 
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without  remedy.  If  in  the  meantime  any  change  had  oc- 
cxirred  in  the  status  of  the  parties,  there  would  be  great 
force  in  this  contention,  but  no  change  had  occurred.  The 
insured  when  his  attention  was  called  to  the  mistake  did 
not  offer  to  pay  the  premium  in  money  and  refused  to 
change  the  beneficiaries  or  to  do  anything.  If  the  agent 
by  mistake  had  delivered  to  the  insured  the  premium  re- 
ceipt and  accepted  from  him  a  note  signed  by  nobody, 
certainly  it  would  hardly  be  maintained  thai  the  com- 
pany upon  promptly  calling  his  attention  to  the  mistake 
would  have  been  without  remedy.  Both  the  parties  knew 
the  terms  of  the  policy,  and  both  understood  that  the 
loan  was  to  be  made  upion  the  policy  being  pledged  as  its 
security.  A  receipt  for  the  premium  on  a  policy  is  not 
different  from  any  other  receipt  for  the  payment  of 
money.  We  have  held  in  a  long  line  of  cases  that  a  re- 
ceipt being  a  mere  acknowledgment  of  payment  is  sub- 
ject to  parole  explanation  or  contradicton.  (Knox  v.  Bar- 
bee,  3  Bibb.  526;  Hitt  v.  Halliday,  2  Litt.  332;  Tribble  v. 
Oldham,  5  J,  J.  M.,  137;  Clay  v.  Clay,  2  Met.  548).  The 
pledge  of  the  policy  to  the  company  by  one  of  the  bene- 
ficiaries did  not  affect  in  any  way  those  who 
did  not  sign  the  paper.  (Townsend  v.  Townsend, 
127  Ky.,  230;  Meadows  v.  Meadows,  13  B.,  494; 
Voss  V.  Conn.  Mut.  Ins.  Co.,  44  L.  B.  A.,  689). 
It  is  well  settled  that  money  paid  to  the  holder 
of  a  check  drawn  without  funds,  may  be  recovered, 
if  paid  by  the  drawee  under  a  mistake  of  fact,  unless  this 
will  prejudice  the  payee  who  has  suffered  damage  or 
changed  his  situation  in  regard  to  his  debtor  by  reason 
of  the  laches  of  the  bank  for  its  failure  to  return  the  check 
within  a  reasonable  time.  (Appleton  v.  McGilvray,  64 
Am.  Dec.,  92 ;  Merchants  National  Bank  v.  National  Eagle 
Bank,  100  Am.  Dec,  120).  This  principle  has  been  ap- 
plied in  a  number  of  cases  where  money  was  paid  by  mis- 
take, although  the  mistake  was  made  by  the  person  pay- 
ing it.  (See  cases  above  cited  and  notes  thereto),  la 
Simpson  v.  Montgomery,  99  Am.  Dec,  228,  a  commis- 
sioner for  two  states  by  mistake  described  himself  in 
his  certificate  of  acknowledgment  as  commissioner  of 
deeds  for  the  wrong  state.  It  was  held  that  the  mistake 
might  be  corrected  in  equity.  We  have  in  a  number  of 
cases  upheld  the  power  of  the  chancellor  to  correct  a  mis- 
take, and  to  place  the  parties  in  statu  quo,  where  by  a  mis- 
take of  law  and  fact,  something  has  been  done  which  bu* 
for  the  mistake  would  not  have  been  done.  ( Ashbrook  ▼. 
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WatkinBy  3  Men.,  82;  Underwood  v.  Brackman,  4  Dana, 
313;  Bax  V.  Bank  of  Ky.,  3  B.  Mon.,  514;  Cosby  v,  Wick- 
Ueff,  12  B.  Mon.,  204;  Nntall  v.  Nntall,  82  S.  W.,  377; 
Knuckles  v.  .Hughes  Lumber  Co.,  116  S.  W.,  1193 ;  Dewees 
V.  Bozarth^  140  Ky.,  14) . 

In  the  above  eases  and  those  therein  cited  it  has  often 
been  held  that  a  deed  accepted  by  the  grantee  by  mistake 
may  be  reformed  or  cancelled  where  it  conveyed  different 
property  from  that  purchased  or  was  otherwise  inef- 
fective as  a  compliance  with  the  contract  of    purchase. 
Certainly  the  same  principle  must  apply  to  a  note  or  other 
contract.    If  the  vendor  of  land  who  had  retained  in  the 
deed  a  Uen  for  the  purchase  money  should  release  his 
lien  of  record  pursuant  to  an  agreement  that  a  paid-up 
policy  should  be  pledged  to  him,  would  it  be  maintained 
that  he  would  not  be  entitled  to  a  cancellation  of  the  re- 
lease of  the  lien  if  it  appeared  that  the  beneficiaries  in 
the  policy  had  not  joined  in  the  pledging  of  the  policy  to 
faim,  although  he  had  by  mistake  not  discovered  this  until 
after  the  policy  was  delivered  to  himt    How  is  this  case 
to  be  distinguished  from  that  supposed?    The  proposi- 
tion to  lend  the  reserve  to  the  insured  upon  the  policy 
as  a  pledge  for  its  security,  necessarily  meant  that  there 
should  be  a  valid  pledge  of  the  policy.    The  parties  both 
had  in  mind  a  loan  upon  the  poUcy  as  a  pledge  to  secure 
it,  and  by  a  palpable  mistake  the  policy  was  not  pledged 
to  secure  the  loan.   When  the  mistake  was  discovered  and 
the  insured  refused  to  correct  it,  no  change  having  been 
made  in  the  status  of  the  parties,  the  chancellor  properly 
corrected  the  mistake  and  the  insured  standing  by  his  re* 
fusal,  the  court  properly  cancelled  the  policy,  as  the  court 
was  without  power  to  compel  him  either  to    make    the 
change  in  the  beneficiaries,  or  to  compel  the  chUdren  to 
sign  the  writing  evidencing  the  pledge  of  tite  policy. 
Judgment  affirmed. 


Wilton  V.  Hite't  Executor. 

(Decided  May  27,  1918.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

1.    Bonds — Supersedeas  Bond  Executed  Before     Appeal     Granted—* 
Validity  of. — The  clerk  has  no  authority  to  accept  a  supersedeas 
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bond  before  an  appeal  has  been  granted,  and  a  bond  so  accepted 
is  void  as  a  statutory  bond  and  imposes  no  liability  upon  a  surety, 
althougb  it  might  be  enforceable  as  a  common  law  ooligation. 

2.  Bonds — Surety  May  Execute  and  Leave  with  Clerk  to  be  Ac- 
cepted Later. — ^A  supersedeas  bond  may  be  executed  by  the  surety 
and  left  with  the  clerk  under  an  arrangement  that  the  clerk  will 
accept  and  approve  it  when  the  appeal  has  been  granted  and  he 
has  authority  to  take  the  bond. 

3.  Bonds — Acceptance  Xecessary  to  Validity  of — ^Acceptance  Shown. — 
The  acceptance  and  approval  by  the  clerk  of  a  supersedeas  bond 
is  indispensable  to  its  validity,  although  it  is  not  essential  that 
its  acceptance  and  approval  should  be  shown  by  the  record. 
Where  the  record  is  silent,  acceptance  and  approval  may  be  shown 
by  facts  and  circumstances  independent  of  the  record. 

4.  Indemnity — Right  of  Indemnitee  to  Satisfy  His  Liability  'by  the 
Execution  of  a  Note. — An  indemnitee  who  has  incurred  liability 
may  satisfy  the  same  by  the  execution  in  good  faith  of  his  note 
to  the  creditor,  and  assert  a  claim  for  the  amount  of  the  note 
against  the  indemnitor. 

5.  Indemnity— When  Indemnitee  May  Not  Assert  Claim  Against 
Indemnitor. — An  indemnitee  cannot  assert  a  claim  against  his 
indemnitor  on  a  fictitious  or  pretended  liability,  or  on  account  of 
the  payment  of  a  debt  that  he  was  not  legally  liable  fdr,  or  when 
he  obstructs  or  defeats  litigation  through  which  he  might  be  saved 
from  loss,  or  by  the  execution  of  a  note  that  is  accepted  'by  the 
creditor  merely  for  the  purpose  of  making  a  claim  that  the  In- 
demnitee may  present  against  his  indemnitor. 

O'DOHERTY  &  YONTS  and  WALTER  S.  MENDEL  for  appellant 

HUMPHREY,  MIDDLETON  &  HUMPHREY  ^or  appellee. 

Opinion  of  the  Court  by  Judge  Carroll— Reversing. 

In  September,  1906,  George  E.  Hazzard  obtained  a 
judgment  in  the  Meade  Circuit  Court  against  the  Louis- 
ville &  Evansville  Packet  Co.,  a  corporation,  for  the  sura 
of  $5,000.  A  motion  for  a  new  trial  was  made  in  due 
time  but  was  not  disposed  of  by  the  court  until  January, 
1907,  when  it  was  overruled.  Thereupon  an  appeal  was 
prosecuted  by  the  Packet  Co.  to  this  court,  and  the  judg- 
ment of  the  lower  court  afiBrined. 

At  the  time  of  the  trial  in  the  Meade  Circuit  Court, 
George  H.  Wilson,  the  appellant,  was  connected  in  some 
manner  with  the  Packet  Co.,  and  signed  as  surety  a 
supersedeas  bond  executed  by  the  Packet  Co.,  when  it 
prosecuted  its  appeal  from  the  judgment  in  favor  of 
Hazzard.  It  appears  that  Wilson  signed  this  superse- 
deas bond  under  an  agreement  with  Hite,  who  was  an  of- 
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ficer  and  the  principal  owner  of  the  Packet  Co.,  that  he 
wonld  protect  him  against  loss  on  account  of  his  surety- 
ship, and  in  1908  Hite  executed  and  delivered  to  Wilson 
the  following  bond  of  indemnity: 

'^This  wbiting  WITNESSETH:  That  whebeas,  George 
H.  Wilson  became,  at  the  request  of  the  writer, 
W.  W.  Hite,  surety  on  a  supersedeas  bond  in  the 
case  of  Haszard  v.  Louisville  &  Evansville  Packet 
Company,  pending  in  the  Meade  Circuit  Court,  in  order 
that  said  case  might  be  appealed  to  the  Court  of  Appeals 
of  Kentucky,  the  said  W.  W.  Hite  being  the  principal 
owner  and  holder  of  stock  in  the  said  Louisville  &  Evans- 
ville Packet  Comi)any,  and  whereas  the  said  W.  W.  Hite 
agreed  and  promised  said  George  H.  Wilson  to  indem- 
nify and  hold  the  said  Wilson  entirely  harmless  and  to 
reimburse  the  said  Wilson  for  any  and  all  ^Imounts  that 
said  Wilson  may  be  required  to  pay  by  reason  of  said 
supersedeas  bond : 

'^Now,  I,  W.  W.  Hite,  for  and  in  consideration  of 
the  premises,  do  hereby  agree  and  bind  myself,  my  exe- 
cutors and  administrators,  to  pay  any  and  all  sums  that 
George  H.  Wilson,  or  his  heirs,  executots  or  administra- 
tors may  have  to  pay  by  reason  of  said  jSupersedoas 
bond,  and  on  account  of  judgment  rendered  in  snid 
action  of  Hazzard  v.  Jjouisville  &  Evansville  Packet 
Company,  and  I  agree  and  bind  myself  to  see  that  the 
said  George  H.  WUson  is  held  entirely  harmless  in  said 
matter/* 

Upon  the  affirmance  of  the  case  of  Hazzard  v.  The 
Packet  Co.  in  this  court  an  execution  was  issued  on  tlie 
judgment  in  the  Meade  Circuit  Court  but  as  the  Packet 
Co.  was  then  insolvent,  the  execution  against  it  was  re- 
turned "no  property  found. *'  Thereupon  Hazzard 
brought  suit  against  Wilson  in  the  Jefferson  Circuit 
Court  upon  the  supersedeas  bond  executed  by  him. 
While  this  suit  was  pending  in  the  Jefferson  Circuit 
Court,  and  in  August,  1908,  Hazzard  assigned  in  writing 
to  George  W.  Check  all  of  his  right,  title  and  interest  in 
the  Meade  County  judgment,  and  on  November  28,  11)08, 
while  the  suit  was  yet  pending,  Wilson  executed  to  Check 
in  settlement  of  his  liabilitv  under  the  judgment  his  note 
for  $6,215.15. 

Sometime  after  this  W.  W.  Hite  died,  and  in  the  suit 
to  settle  his  estate  Wilson  asserted  a  claim  against  the 
estate  in  the  amount  of  the  note  he  had  executed  to 
Check,   and   asked   that  he  have   allowed  to   him  the 
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amouiit  thereof  out  of  the  estate  of  Hite.    The  executor 
of  Hite  filed  exceptions  to  this  claim,  and  when  the  mat- 
ter came  on  for  hearing  the  lower  court  sustained  the  . 
exceptions,  and  Wilson  prosecutes  this  appeal. 

The  two  grounds  relied  on  by  counsel  for  Hite's  es- 
tate why  the  claim  asserted  by  Wilson  should  not  be 
allowed  are  (1)  that  the  supersedeas  bond  was  void  and 
Wilson  incurred  no  liability  thereunder;  (2)  if  he  was 
liable,  he  had  not  suffered  any  loss  by  reason  of  signing 
itj  and,  therefore,  could  not  assert  any  claim  for  indem- 
nity against  Hite's  estate  by  virtue  of  the  bond  of  in- 
demnity executed  to  him  by  Hite. 

Of  course  if  the  supersedeas  bond  was  void,  it  im- 
posed no  liability  on  Wilson,  and,  therefore,  Wilson 
could  have  no  claim  against  Hite's  estate  on  the  bond 
executed  by  Hite  to  save  him  harmless,  but  we  do  not 
agree  with  counsel  that  the  supersedeas  bond  was  void 
or  that  Wilson  did  not  incur  any  liability  by  signing  it. 
The  argument  in  support  of  the  proposition  that  the 
bond  was  void  is  rested  on  the  ground  that  it  was  signed 
by  Wilson  before  the  motion  for  a  new  trial  was  over- 
ruled and  before  an  appeal  was  prayed  or  granted  from 
the  judgment  in  favor  of  Hazzard  against  the  Packet 
Company. 

The  circumstances  surrounding  the  execution  of  the 
bond,  and  about  which  there  is  no  dispute,  are  these: 
WUson,  who  was  in  Meade  County  when  the  judgment 
on  the  verdict  against  the  Packet  Company  was  entered, 
was  anxious  to  return  to  his  home  in  Louisville,  and  did 
not  want  to  return  again  to  Meade  County  for  the  pur- 
pose of  signing  as  surety  the  supersedeas  bond  that  the 
Packet  Company  contemplated  giving  to  stay  the  jtidg- 
ment,  pending  the  appeal  if  its  motion  for  a  new  trial 
was  overruled,  and  so  he  requested  the  clerk  to  permit 
him  to  then  and  there  sign  the  supersedeas  bond,  but  the 
clerk  told  him  that  as  the  motion  for  a  new  trial  had  not 
been  disposed  of,  and  as  no  appeal  had  been  prayed  or 
granted,  he  could  not  then  accept  a  supersedeas  bond. 
However,  upon  the  insistence  of  Wilson  that  he  be 
saved  if  i)ossible  another  trip,  the  clerk  told  him  that  he 
would  prepare  the  bond  and  let  him  sign  it,  and  he,  the 
clerk,  wiould  keep  it  until  the  motion  for  a  new  trial  was 
ruled  on,  and  if  the  motion  was  overruled  and  an  appeal 
prayed  and  granted,  he  would  then  accept  and  approve 
the  bond  and  issue  an  order  of  supersedeas  thereon, 
staying  proceedings  on  the  judgment. 
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Under  these  drcomstanceSy  the  supersedeas  bond 
was  prepared  and  signed  by  the  Packet  Company  as 
principal  and  by  Wilson  as  surety,  and  left  in  the  pos- 
session of  the  clerk,  and  in  January,  1907,  after  the  mo- 
tion for  a  new  trial  had  been  overruled  and  an  appeal 
prayed  and  granted,  the  clerk  formally  accepted  and  at- 
tested the  supersedeas  bond  and  issued  the  order  of 
supersedeas. 

It  is  conceded  that  the  clerk  had  no  authority  to  ac- 
cept the  supersedeas  bond  in  October,  1906,  Or  imtil  after 
the  motion  for  a  new  trial  had  been  overruled  and  an 
appeal  had  been  prayed  and  granted,  and  it  cannot  be 
doubted  that  if  the  supersedeas  bond  had  been  accepted 
and  approved  in  October  it  would  have  been  void  as  a 
statutory  bond  and  have  imposed  no  liability  upon  the 
surety.  Jones  v.  Green,  12  Bush,  127;  American  Acci- 
dent  Co.  v.  Eeigart,  92  Ky.,  142 ;  Leonard  v.  Cowling,  121 
Ky.,  6371;  Asher  v.  Cornett,  126  Ky.,  569;  Turner  v. 
Wickliflfe,  146  Ky.,  776;  Torbitt  &  Castleman  v.  Middles- 
boro  Grocery  Co.,  147  Ky.,  343. 

What  the  liability  of  a  surety  on  such  a  bond  would 
be  if  it  could  be  treated  as  a  common  law  obligation,  it 
is  not  necessary  to  determine,  but  we  may  obsei-ve  that 
there  are  cases  holding  that  although  a  bond  be  of  no 
force  or  effect  as  a  statutory  bond,  it  may  be  obligatory 
upon  the  surety  as  a  common  law  obligation.  Spooner 
V.  Best,  8  Ky.  Law  Eep.,  105;  Cotton  v.  Wolf,  14  Bush, 
238.  Clay  v.  Edwards,  84  Ky.,  548. 

As  it  conclusively  appears  that  the  bond  was  not 
formally  accepted  or  approved  in  October  or  until  the 
derk  did  have  authority  to  accept  and  approve  it,  the 
question  arises,  did  the  clerk  have  the  right  to  hold  the 
bond  conditionally  or  as  an  escrow  until  the  conditions 
arose  that  authorized  him  to  accept  it,  and  did  his  ac- 
ceptance then  have  the  same  effect  as  if  the  bond  had 
been  then  executed  We  think  there  can  be  no  doubt 
that  Wilson  in  October  might  have  left  with  the  clerk  a 
power  of  attorney  authorizing  the  clerk  to  sign  his  name 
to  a  supersedeas  bond  at  any  time  subsequent  thereto 
when  the  clerk  might  legally  take  the  bond,  and  there 
seems  to  be  no  material  difference  between  what  hap- 
pened here  and  what  would  have  happened  if,  in  plac^ 
of  signing  this  bond  and  leaving  it  with  the  clerk,  Wil- 
son had  signed  a  power  of  attorney  and  left  it  with  the 
clerk.  What  occurred  was  in  substance  a  direction  by 
Wilson  to  the  clerk  to  accept  the  paper  as  a  bond  when 
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the  time  arrived  that  it  eoiild  be  so  accepted.  In  other 
words  leaving  the  paper  with  the  clerk  was  in  effect  the 
same  as  if  it  had  been  left  by  Wilson  with  a  third  party 
to  be  handed  to  the  clerk  when  the  time  for  its  execution 
arrived.  Under  the  arrangement  between  Wilsoli  and 
the  clerk  the  bond  merely  remained  in  the  office  of  the 
clerk  as  a  paper  without  binding  force  or  effect  on  the 
parties  who  signed  it  nntil  it  was  accepted  by  the  clerk. 

Having  this  view  of  the  matter,  and  it  being  the  set- 
tled law  in  this  state  that  a  bond  may  be  left  with  the 
clerk  to  become  effective  when  certain  conditions  agreed 
on  between  the  clerk  and  the  signers  of  the  bond  at  the 
time  it  is  placed  in  the  custody  of  the  clerk,  are  complied 
with,  we  hold  that  the  bond  was  a  valid,  statutory  obli- 
gation. Carswell  v.  Eenick,  7  J.  J.  Mar.,  281;  Whitaker 
V.  Crutcher,  5  Bush,  621;  Smith  v.  Spraggin,  109  Ky., 
^35. 

The  remaining  question  is,  did  Wilson  suffer  any  loss 
\>T  incur  any  liability  by  becoming  surety  on  this  bond? 
The  bond  of  indemnity  obliged  Hite  to  *'hold  the  said 
Wilson  entirely  harmless  and  to  reimburse  the  said  Wil- 
son for  any  and  all  amounts  that  said  Wilson  may  be  re- 
quired to  pay  by  reason  of  said  supersedeas  bond,*'  and 
**to  see  that  the  said  George  H.  Wilson  is  held  entirely 
harmless  in  said  matter.^* 

It  will  thus  be  observed  that  this  bond  of  indemnity 
is  as  broad  as  language  can  make  it.  It  not  only  indem- 
nified Wilson  against  any  money  that  he  might  have  to 
pay  on  account  of  his  suretyship,  but  also  saved  him 
harmless  against  any  liability  that  he  might  incur.  So 
that  if  Wilson  has  suffered  any  loss,  or  has  incurred  any 
liability  by  reason  of  his  suretyship,  he  has  recourse  on 
the  bond  of  indemnity  to  protect  him  from  all  loss  or  lia- 
bility that  he  has  incurred 

We  have  already  determined  that  the  supersedeas 
bond  executed  by  Wilson  was  a  valid  obligation,  and  this 
being  so,  it  necessarily  follows  that  Wilson  incurred  a 
liability  under  this  bond  for  the  full  amount  of  the 
judgment  obtained  by  Hazzard  against  the  Packet  Com- 
pany, which  is  the  sum  for  which  Wilson  executed  his 
note  to  Check.  But  it  is  insisted  that  Wilson,  by  his  acts 
subsequent  to  the  Hazzard  judgment,  lost  his  right  to 
assert  this  liability  as  a  claim  against  Hite's  estate,  and 
we  will  now  look  into  this  feature  of  the  case. 

It  appears  that  a  demurrer  was  sustained,  on  Octo- 
ber 10, 1908,  to  the  petition  filed  by  Hazzard  against  Wil- 
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son,  in  which  he  sought  to  recover  a  judgment  against 
him  for  the  amount  due  on  the  supersedeas  bond,  and  it 
further  api)ears  from  the  record  that  on  October  17, 
1908,  an  amended  petition  was  filed  curing  the  omission 
to  state  in  the  petition  facts  essential  to  constitute  a 
good  cause  of  action. 

Again  in  October,  1908,  a  demurrer  was  filed  to  the 
petition  as  amended,  but  no  ruling  was  made  on  this  de- 
murrer, nor  was  any  step  thereafter  taken  in  the  case, 
until  January  16,  1909  when,  on  motion  of  Hazzard,  the 
action  was  dismissed  without  prejudice.  As  we  have 
heretofore  stated,  Hazzard,  in  August,  1908,  assigned 
his  interest  in  the  judgment  to  Check,  and  in  November, 
1908,  Wilson  executed  his  note  to  Check  in  settlement  of 
the  judgment.  

It  further  appears  that  Hite  employed  counsel  to 
represent  Wilson  in  the  suit  of  Hazzard,  and  that  this 
suit,  after  the  execution  of  the  note,  was  dismissed  with- 
out prejudice,  instead  of  being  dismissed  settled.  It  is 
also  shown  that  Wilson  executed  the  note  without  con- 
sulting the  attorneys  employed  by  Hite  to  represent 
him  in  the  defense  of  the  suit,  and  that  he  did  not  have 
sufficient  property  to  pay  the  note  when  it  was  executed, 
and  since  its  execution  no  effort  has  been  made  to  collect 
from  him  any  part  of  it. 

But  although  Wilson,  by  signing  the  bond,  had  in- 
curred a  liability  for  the  amount  of  tiie  judgment  that  he 
could  not  escape  from,  it  is  nevertheless  insisted  by 
counsel  for  Hite  that  the  facts  we  have  recited  concern- 
ing the  execution  of  the  note  show  that  it  was  not  exe- 
cuted in  good  faith  or  intended  to  be  a  bona  fide  liability 
against  Wilson,  but  was  executed  merely  for  the  purpose 
of  giving  Wilson  the  right  td  assert  a  claim  against  the 
estate  of  Hite,  and  without  any  intention  on  the  part  of 
enther  Wilson  or  Check  that  Wilson  would  be  expected 
or  required  to  pay  the  note. 

These  inferences,  although  entitled  ta  consideration 
in  determining  the  good  faith  of  Wilson  in  executing 
the  note  and  the  bona  fides  of  the  transaction,  are  not 
sujBicient  to  overcome  the  uncontradicted  evidence  that 
Wilson  in  good  faith  executed  the  note  in  settlement  of 
the  claim  asserted  against  him  in  the  suit,  and  that  there 
was  no  arrangement  or  understanding  at  any  time  that 
he  should  not  be  liable  for  the  full  amount  of  it. 

Nor  does  the  fact  that  Wilson  did  not  have  sufficient 
property  to  pay  the  note  at  the  time  he  executed  it,  or 
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the  fact  that  he  has  not  since  paid  it,  operate  to  deny 
Jn'm  tile  right  to  present  the  full  amonnt  of  it  as  a  valid 
and  existing  liability.  When  the  creditor,  Check,  ac- 
cepted the  note  in  satisfaction  of  the  Hazzard  judgment, 
thereby  agreeing  to  look  to  the  note  alone  for  payment 
of  the  liability,  Wilson  at  once  became  invested  with  a 
right  to  assert  the  amount  of  the  note  against  his  indem- 
nitor, although  Wilson  may  not  have  been  able  to  pay 
the  n,ote  or  have  since  paid  any  part  of  it.  We  can  im- 
agine a  state  of  case  in  which,  because  of  the  insolvency 
of  the  payor  in  a  note,  and  the  improbability  that  he 
might  ever  be  able  to  pay  any  part  of  it,  there  would 
really  be  no  assumption  of  liability  by  the  execution  of 
a  note ;  but  the  condition  of  Wilson  does  not  justify  the 
application  of  such  a  rule.  When  he  signed  the  super- 
sedeas bond  he  was  a  man  of  considerable  means,  and 
although  he  has  since  lo§t  some  of  his  property,  may 
again  acquire  estate  suflScient  to  pay  the  full  amount  of 
the  note. 

It  should  also  be  kept  in  mind  that  the  counsel  em- 
ployed by  Hite  to  represent  Wilson  in  the  suit  of  Haz- 
zard could  not  have  defeated  a  recovery  by  Hazzard, 
because  Wilson  had  no  defense  to  this  suit  except  the 
one  that  the  bond  was  void  for  the  reasons  urged  by 
counsel  and  heretofore  stated,  and  as  this  did  not  con- 
stitute any  defense,  of  course  judgment  would  have 
gone  against  Wilson  when  the  suit  of  Hazzard  came  on 
for  trial. 

In  view  of  these  facts  and  the  further  fact  that  Wil- 
son had  no  defense  to  make  to  the  suit  and  that  a  judg- 
ment would  certainly  have  gone  against  him  equal  to 
the  amount  of  the  note,  it  does  not  seen  to  be  a  material 
circumstance  that  he  executed  a  note  in  the  same  amount 
that  the  judgment  would  have  been  given  for,  if  the  note 
was  executed  in  good  faith  as  a  settlement  of  the  lia- 
bility. If  a  judgment  had  gone  against  Wilson  in  the 
suit  of  Hazzard,  it  could  not  have  been  successfully 
maintained  that  he  had  not  incurred  a  liability  in  the 
amount  of  the  judgment,  or  claimed  that  he  should  not 
be  allowed  to  present  a  demand  based  on  the  judgment 
as  a  claim  against  the  estate  of  Hite,  although  the  judg- 
ment may  have  been  unsatisfied  and  Wilson  without 
sufficient  property  to  pay  it.  And  so,  as  the  execution 
of  the  note  was  a  bona  fide  transaction,  and  only  fixed 
the  liability  in  the  same  amount  as  a  judgment  would 
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have  done,  it  created  in  his  behalf  a  demand  that  he  had 
a  right  to  assert  against  Hite's  estate. 

Counsel  for  appellant  also  question  the  right  of  a 
surety  or  indemnitee  to  seek  relief  against  his  principal 
or  indenmitor  by  the  mere  execution  of  a  note  in  settle- 
ment of  his  liability  for  the  payment  of  a  debt  due  by  the 
principal  or  indemnitor.  But  whatever  the  rule  may  be 
in  other  jurisdictions,  it  is  well  settled  here  that  a  surety 
who  satisfies  the  creditor  of  his  principal  by  executing 
in  good  faith  his  note  may  assert  the  amount  for  which 
he  executed  the  note  as  a  valid  demand  against  his  prin- 
cipal. Stubbins  v.  Mitchell,  82  Ky.,  535;  Greene  v.  An- 
derson, 102  Ky.,  216 ;  Robertson  v.  Maxcey,  6  Dana,  101 ; 
Mitchell  V.  Bank  of  Commonwealth,  1  Dana,  84;  Bums 
V.  Parrish,  3  B.  Mon.,  8;  and  in  respect  to  the  piont 
under  consideration  there  is  no  material  difference  be- 
tween the  rights  of  a  suretj"  and  an  indemnitee. 

Of  course  a  surety  or  an  indemnitee  should  not  be 
allowed  to  assert  a  claim  against  his  principal  or  indem- 
nitor arising  on  a  fictitious  or  pretended  liability,  or  on 
account  of  the  payment  of  a  debt  that  he  was  not  legally 
liable  for.  Nor  will  a  surety  or  indemnitee  be  permitted, 
by  a  settlement  of  a  claim  or  demand,  to  obstruct  or  de- 
feat pending  litigation  or  negotiations  between  the  cred- 
itor and  the  principal  or  indemnitor  in  or  through  which 
he  may  be  saved  from  loss,  or  allowed  to  enter  into  an  ar- 
rangement or  agreement  with  the  creditor  by  which  the 
creditor  accepts  a  note  merely  for  the  purpose  of  making 
a  claim  that  the  surety  or  indemnitee  may  present  against 
his  principal  or  indenmitor.  American  Surety  Co.  v. 
Balhnan,  104  Fed.,  634;  Eobb  v.  Security  Trust  Co.,  121 
Fed.,  460;  "Wheeler  v.  Sweet,  137  N.  Y.,  435.  But  the 
facts  of  this  case  do  not  bring  it  within  the  scope  of  any 
of  these  exceptions.  _ 

It  is  true  that  Wilson  has  not  paid  the  note  executed 
to  Check,  and  that  no  effort  has  been  made  to  collect  it, 
but  it  is,  nevertheless,  a  bona  fide  existing  liability 
against  liim,  and  when  Hite's  estate  is  required  to  in- 
demnify him  against  this  liability,  it  will  only  be  doing 
what  Hite  agreed  in  the  bond  of  indemnity  to  do.  As  we 
have  heretofore  observed,  the  indemnity  was  not  merely 
to  protect  Wilson  against  loss  but  to  hold  him  harmless 
from  liability,  and  while  it  may  be  true  that  under  an 
indemnity  limiting  the  liability  of  the  indemnitor  to  such 
actual  loss  as  the  indemnitee  may  sustain,  the  indem- 
nitee will  be  bound  by  the  strict  letter  of  the  undertaking 
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and  cannot  seek  redress  from  his  indemnitor  until  lie 
has  actually  sustained  some  loss.  This  rule  cannot  in 
fairness  be  applied  to  the  bond  of  indemnity  executed 
by  Hite  which  is  more  than  an  undertaking  to  save  Wil- 
son from  actual  loss.    Lewis  v.  Crockett,  3  Bibb.,  196. 

For  the  reason  indicated,  the  judgment  is  reversed, 
with  direction  to  proceed  in  conformity  with  this  opinion. 


Calhoun  v.  Commonwealtfa. 

(Decided  May  27,  1913.) 

Appeal  from  Washington  Circuit  Court 

1.  Intoxicating  Liquors — Constmction  of  Act  of  1912 — Not  Unlaw- 
ful  to.  Purchase   or  Procure  at   Place   Where   Ldquof   May   Be 
Sold. — The  act  of  1912  malting  it  unlawful  to  purchase  or  pro- 
cure intoxicating  liquors  as  the  agent  of  the  seUer  or  buyer,  refers 
to  the  purchase  or  procurement  of  it  in  prohibited  territory. 

2.  Intoxicating  Liquors — ^Purchase  or  Procurement  by  Agent  of 
Buyer. — lA  citizen  living  in  local  option  territory  may  send  by  his 
agent  to  a  place  where  liquor  is  legally  sold  and  get  it  for  his 
personal  use  if  the  agent  acts  without  compensation  and  has  no 
interest  in  the  liquor. 

3.  Intoxicating  Liquors— Unlawful  to  Purchase  or  Procure  Through 
Agent  in  Local  Option  Teritory.^Under  the  act  of  1912,  it  is 
unlawful  for  any  person  to  purchase  or  procure  for  another  as 
the  agent  of  the  seller  or  buyer  intoxicating  liquors  in  territory 
where  the  sale  of  such  liquors  has  been  prohibited* 

JOSEPH  POLIN,  JOHN  A.  POLIN  for  appellant 

C.  S.  HILL,  JAMES  GARNETT,  Attorney  General  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Reversing. 

The  appellant,  Calhonn,  was  indicted  in  the  Washing- 
ton Circuit  Court  for  an  alleged  violation  of  section  one 
of  an  act  of  the  Legislatnre  passed  in  1912.  The  section 
reads  as  follows : 

''That  it  shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  purchase  or  procure  for  another  spirit- 
uous, vinous,  malt  or  other  intoxicating  liquors,  mix- 
tures or  decoctions  either  as  the  agent  of  the  buyer  or 
the  agent  of  the  seller  of  said  liquors,  mixtures  or  de- 
coctions, either  for  or  without  compensation  in  any 
county,  district,  precinct,  town  or  city  where  the  sale  ot 
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intoxicatiiig  liquors  has  been  prohibited  or  may  be  pro- 
hibited, whether  by  special  act  of  the  General  Assembly 
or  by  vote  of  the  people  nnder  the  local  option  law  of 
this  State/' 

When  the  case  came  on  for  trial,  an  agreed  state  of 
facts  was  made  up  showing  that  Calhoun,  who  lived  in 
Washington  County,  a  county  in  which  the  sale  of  intox- 
icating liquor  is  prohibited  under  the  local  option  law  of 
the  State  was  requested  by  Janes,  also  a  resident  of 
Washington  County,  to  bring  him  a  quart  of  whiskey 
from  Bardstown,  Nelson  County,  Kentucky,  to  which 
place  Calhoun  was  going.  Accompanying  the  request, 
Janes  gave  to  Calhoun  the  money  to  pay  for  the  liquor, 
and  Calhoun  purchased  the  wiskey  for  Janes  in  Bards- 
town, where  the  sale  of  whiskey  was  authorized  by  law, 
and  brought  it  back  and  delivered  it  to  Janes  in  Washing- 
ton County.  It  was  further  agreed  that  Calhoun  had  no  in- 
terest  in  the  whiskey  and  did  not  receive  any  compensa- 
tion from  Janes  or  any  one  else  for  purchasing  or  carry- 
ing it,  and  that  he  acted  merely  as  a  matter  of  accom- 
modation to  Janes.  From  the  judgment  finding  him 
guilty  of  violation  of  section  one  of  the  act,  Calhoun 
prosecutes  this  appeal. 

It  will  thus  be  seen  that  the  single  question  presented 
by  this  appeal  is,  does  a  person  who  has  no  interest  in  the 
liquor  and  who  does  not  receive  any  compensation  for 
purchasing  or  carrying  it,  commit  an  offense  under  this 
act  if,  at  the  request  of  and  as  the  agent  of  a  citizen  liv- 
ing in  local  option  territory,  he  purchases  for  him  at  a 
place  in  this  State  where  the  sale  is  authorized,  intoxicat- 
ing liquor  for  his  personal  use  and  delivers  it  to  hJTn  in 
local  option  territory.  Counsel  for  the  Commonwealth 
contend  that  the  agreed  facts  show  a  violation  of  the  act 
of  1912  by  Calhoun.  While  counsel  for  Calhoun  insist 
that  this  act  only  makes  it  an  offense  for  the  servant  or 
agent,  under  circumstances  such  as  are  described  in  the 
agreed  facts,  to  purchase  or  procure  the  liquor  in  local 
option  territory  or  at  a  place  where  the  sale  of  liquor  is 
prohibited  by  law.  * 

At. the  outset  the  suggestion  is  made  that  if  this  act 
attempted  to  deny  a  citizen  living  in  local  option  territory 
the  right  to  send  an  agent  or  servant  to  a  place  at  which 
the  sale  was  authorized  to  purchase  and  procure  liquor 
for  him  for  his  personal  use  and  not  for  sale  or  any  im- 
proper or  unlawful  purpose,  it  would  be  an  interference 
with  personal  rights  of  the  citizens  that  it  is  not  within 
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the  competency  of  the  legislative  department  of  the  State 
to  regulate  or  control.  The  argument  in  effect,  being  that 
as  the  citizen  has  the  inalienable  right  to  go  to  a  place 
where  liquor  is  legally  sold  and  purchase  it  for  his  own 
use  and  bring  to  his  own  home  for  his  own  use,  he  may 
do  by  his  agent  or  servant  what  he  could  do  in  person. 
But  the  question  suggested  is  not  before  us  for  decision 
in  this  case,  as  the  act  under  consideration  does  not,  in 
our  opinion,  deny  this  ri^t  to  the  citizen. 

The  first  section  of  the  act  is  the  only  one  that  defines 
or  describes  the  prohibited  acts,  and  when  fairly  con- 
strued it  only  forbids  the  purchase  or  procurement  of 
liquor  in  the  manner  described  in  the  agreed  facts  in 
**dry  territory.'*  The  section  makes  it  unlawful  to  pur- 
chase or  procure  intoxicating  liquors  as  the  agent  of 
either  the  buyer  or  seller  *4n  any  county,  district,  pre- 
cinct, town  or  city  where  the  sale  of  intoxicating  liquors 
has  been  prohibited  or  may  be  prohibited/'  It  does  not 
provide  expressly  or  inf erentially  that  it  shall  be  unlaw- 
ful to  purchase  or  procure  the  liquor  mentioned  at  places 
in  this  State  where  it  may  be  lawfully  purchased  and 
procured.  If  the  legislature  had  intended  to  prohibit  the 
purchase  or  procuring  of  liquor  by  or  through  the  per- 
sonal agent  of  the  purchaser  at  places  where  liquor 
might  be  lawfully  purchased  or  procured,  it  appears 
that  there  would  have  been  inserted  some  words  indicat- 
ing this  purpose ;  as  for  example  that  it  should  be  unlaw- 
ful ''to  purchase  or  procure  it  anywhere  in  the  State," 
or  ''in  places  where  the  sale  of  liquor  was  forbidden  as 
well  as  where  it  was  authorized."  But  the  legislature 
carefully  refrained  from  inserting  any  words  that  might 
reasonably  be  construed  into  a  general  prohibition  and 
as  carefully  used  words  that  limited  the  purchasing  or 
procuring  to  local  option  territory. 

We  may  further  add  that  the  history  of  liquor  legisla- 
tion in  this  State  shows  that  the  purpose  of  the  legisla- 
ture was  to  do  what  we  have  indicated  it  did  do  in  the 
enactment  of  this  legislation,  because  all  the  statutes  on 
the  subject  of  liquor  regulation  and  control  are  aimed  at 
the  illegal  and  not  the  legitimate  purchase,  procurement, 
sale  or  possession  of  intoxicating  liquors.  In  no  one  of 
the  many  and  varied  statutes  that  have  been  enacted  re- 
lating to  the  liquor  traffic  has  the  legislature  ever  mani- 
fested a  purpose  to  prohibit  the  citizen  from  purchasing 
or  procuring  for  his  personal  use  intoxicating  liquor  at 
places  where  liquor  might  be  lawfully  sold,  or  to  punish 
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him  for  having  in  his  possession,  for  his  personal  use 
liquor  so  purchased.  As  well  said  in  Martin  v.  Common- 
wealth, 153  Ky.,  784,  where  another  phase  of  this  act 
was  under  consideration:  **The  statute  was  aimed  at  the 
traflSc  in  intoxicants  and  not  the  private  use  of  them. 
The  local  option  law  makes  unlawful  the  sale  of  intoxi- 
cants. It  is  not  intended  as  a  sumptuary  regulation  to 
prohibit  their  private  use  or  to  interfere  with  personal 
habits.  The  act  does  not  make  unlawful  the  possession 
of  liquor ;  it  only  makes  unlawful  the  possession  for  the 
purpose  of  sale.'* 

Another  reason,  if  one  were  needed,  in  support  of  the 
construction  we  have  given  this  act,  is  furnished  by  the 
causes  that  apparently  led  to  its  enactment,  and  these  are 
well  stated  in  the  opinion  in  Pope  v.  Commonwealth,  153 
Ky.,  320,  where  it  was  said,  in  holding  that  this  act  pro- 
hibited the  purchase  or  procurement  of  liquor  through  an 
agent  in  local  option  territory: 

**This  legislation  was  fevidently  enacted  to  meet  cases 
of  the  class  here  presented,  and  to  prevent  any  one  from 
purchasing  or  procuring  for  another  intoxicants  of  any 
character,  at  any  place  in  this  State  where  the  local  op- 
tion law  is  in  force ;  and  it  is  no  defease  to  a  charge  of 
violation  of  the  provisions  of  the  act  that  the  transaction 
was  one  of  accommodation  purely.  Under  the  old  statue, 
it  was  a  punishable  offense  to  purchase  or  procure  in- 
toxicants for  pay  in  local  option  territory,  but  it  was  held 
not  to  be  an  offense,  if  the  act  of  purchasing  or  procuring 
was  simply  a  matter  of  accommodation.  In  the  practical 
worHng  of  the  statute,  it  was  found  to  be  ineffectual. 
Instead  of  preventing  intoxicants  from  being  sold  in  local 
option  territory,  it,  m  many  instances^  afforded  protec- 
tion to  those  desiring  to  violate  the  law.  To  remedy  this 
evil,  the  statute  above  quoted  was  enacted. 

"It  is  not  an  unreasonable  exercise  of  the  legislative 
I)ower,  and  indeed,  counsel  for  appellant  does  not  so 
charge.  It,  in  no  sense,  unreasonably  abridges  the  right 
of  any  citizen,  but,  on  the  contrary,  is  calculated  to  re- 
lieve him  of  what,  at  times,  may  be  a  source  of  annoy- 
ance. It  simply  removes,  as  it  were,  the  go-between,  the 
middleman  between  the  boot-legger  and  his  customers.** 

The  further  argument  is  made  for  the  Commonwealth 
that  the  last  section  of  this  act  shows  the  legislative  pur- 
pose to  have  been  to  prohibit  the  purchase  or  procure- 
ment of  intoxicating  liquors  at  any  place  in  the  State. 
There  are  only  three  sections  in  the  act.    The  first  section 
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we  have  already  qnoted.  The  second  section  fixes  the 
penalty  for  a  violation  of  section  one,  and  section  three 
reads : 

**The  provisions  of  this  act  shall  not  apply  to  common 
carriers  who  in  good  faith  deliver  intoxicating  liquors, 
in  quantities  not  to  exceed  five  gallons,  at  one  time,  to 
regular  licensed  and  practicing  physicians  and  druggists 
in  local  option  territory.  Provided,  however,  that  the 
provisions  of  this  act  shall  not  apply  to  such  liquors  pre- 
scribed on  prescription  from  regular  practicing  physi- 
cians.*' 

But  this  section  does  not  in  our  opinion,  throw  any 
light  on  the  proper  construction  of  section  one,  which,  as 
we  have  stated,  is  the  only  section  that  undertakes  to  de- 
fine or  describe  the  offense  created  by  the  act.  What  the 
purpose  of  the  legislature  was  in  adding  section  three  is 
not  apparent  from  a  reading  of  the  act.  It  is  not  in  any 
respect  germane  to  the  subject  matter  of  section  one  and 
creates  an  exception  to  conditions  that  are  not  even  re- 
motely provided  for  in  section  one.  If  section  one  had 
attempted  to  prohibit  generally  the  delivery  of  intoxicat- 
ing liquor  in  local  option  territory,  and  assuming  that  it 
could  do  so,  there  would  be  some  reason  for  exempting 
common  carriers  from  the  operation  of  section  one,  and 
providing  that  it  should  not  apply  to  liquor  prescribed  by 
a  physician,  but  we  do  not  find  in  section  one  any  pro- 
hibition against  the  delivery  of  intoxicating  liquor,  it 
only  prohibits  its  purchase  or  procurement. 

The  incongruity  of  section  three  might  be  accounted 
for  on  the  theory  that  section  one  of  the  act  as  originally 
introduced  contained  some  wor3s  that,  in  the  opinion  of 
the  draftsmen  of  the  act,  made  it  proper  or  desirable  to 
exempt  from  its  operation  the  class  mentioned  in  section 
three.  But  however  this  may  be,  and  without  attempting 
in  any  manner  to  construe  section  three,  which  is  not  be- 
fore us  in  this  case,  it  is  manifest  that  section  three  can- 
not be  resorted  to  as  an  aid  in  the  construction  of  sec- 
tion one.  Indeed  section  one  appears  to  us  to  be  free 
from  ambiguity  and  only  fairly  susceptible  of  the  con- 
struction we  have  given  it. 

Wherefore,  the  whole  court  sitting,  the  judgment  is 
reversed,  with  direction  for  a  new  trial  on  principles  not 
inconsistent  with  this  opinion. 
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Carter  v.  Jordon,  et  aL 

(Decided  May  27,  1913.) 

Appeal  from  Hickman  Circuit  Corat. 

Estoppel — Claim  in  Judicial  ProceedlngB — ^Matters  Concluded. — A 
party  who  has,  with  knowledge  of  the  facta  and  without  fault  of 
the  adyerse  party,  assumed  and  successfully  maintained  a  par- 
ticular position  or  claim  in  judicial  proceedings,  is  estopped  to 
take  a  conflicting  position  or  to  make  an  inconsistent  claim,  to 
the  prejudice  of  the  adverse  party,  in  subsequent  judicial  proceed- 
ings where  the  parties  and  issues  are^  the  same. 

H.  L.  SMITH,  H.  F.  TURNER  for  appellant 
BENNETT,  RDBBINS  A  THOMAS  for  appeUees. 

Opinion  of  the  Cottbt  by  Judge  Lassing — Affirming. 

M.  S.  Carter  institnted  bis  equitable  action  in  tbe 
Hickman  Circuit  Conrt  against  A.  P.  Mills,  L.  M.  Mills, 
C*  A.  Mills,  F.  E.  Jordon  and  F.  C.  Wbayne,  in  whicb  he 
sougbt  to  recover  judgment  against  the  Mills  brothers 
for  $200,  on  a  promissory  note,  and  to  foreclose  a  chattel 
mortgage  on  a  saw  mill  to  pay  same.  He  alleged  that 
Jordon  and  Wbayne  were  claiming  an  interest  in  the  saw 
mill  property,  and  asked  that  they  be  required  to  set  np 
and  assert  their  interest. 

The  Mills  brothers  made  no  defense.  Jordon  and 
Whayne  answered  and  pleaded  that  they  were  the  owners 
of  the  saw  mill  property  which  plaintrff  was  seeking  to 
have  sold,  having  purchased  same  at  execution  sale. 
They  denied  that  plaintiff  had  a  lien  upon  said  proi)erty 
for  $200  or  any  other  sum;  and  alleged  that  his  debt 
against  the  Mills  brothers  had  been  paid  off  and  satis- 
fied; and  pleaded  further  that,  in  a  litigation  between 
themselves  and  Mills  brothers,  in  the  Hickman  Quarterly 
Court,  plaintiff  had  testified  that  his  debt,  which  was  se- 
cured by  a  lien  upon  the  saw  mill  property,  had  been 
paid  off  and  satisfied,  and  relying  upon  his  said  state- 
ment, they  had  purchased  same;  and  that  by  reason  of 
his  conduct  and  statement,  he  was  estopped  from  assert- 
ing a  lien  upon  said  saw  mill  to  their  prejudice.     . 

TTpon  this  issue,  the  case  was  prepared  for  trial,  and, 
upon  consideration^  the  chancellor  was  of  opinion  that 
the  plea  of  estoppel  was  well  taken,  and  he  dismissed  the 
plaintiff's  petition  in  so  far  as  it  sought  to  subject  the 
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saw  mill  property  to  the  satisfaction  of  his  debt.  Plain- 
tiff appeals. 

The  evidence  shows  that  Jordon  and  Whayne  had 
sned  out  an  attachment  against  the  Mills  brothers  hi  the 
Hickman  Quarterly  Court  and  caused  it  to  be  levied  upon 
a  lot  of  lumber,  which  had  been  sawed  by  the  Mills 
brothers  and  was  stacked  up  on  the  river  bank  prepara- 
tory for  shipment.  Appellant,  claiming  to  have  pur- 
chased this  lumber,  interpleaded  in  that  action,  and  dur- 
ing the  trial,  which  was  conducted  before  the  county 
judge,  a  jury  being  waived,  he  testified,  as  appellees  pay, 
that  he  bought  this  lumber  from  the  Mills  brothers,  the 
consideration  being  the  surrender  to  them  by  him  of  an 
open  account  of  some  $40  or  $50  and  his  mortgage  debt 
Appellant  states  that  in  that  action  he  testified  that  the 
contract  was  that  he  was  to  surrender  to  the  Mills 
brothers  his  open  account,  amounting  to  $40  or  $50  and 
that  any  balance  received  by  him  out  of  the  lumber 
should  be  credited  upon  his  mortgage  debt.  The  decided 
weight  of  the  evidence  supports  appellees  and  justified 
the  chancellor  in  finding  that  in  the  trial  in  the  quarterly 
court,  appellant  testified  that  the  mortgage  debt  was 
Batisfied  in  the  purchase  of  this  lumber.  The  evidence 
is  clear  that  thereafter  appellees  caused  the  mill  machin- 
ery to  be  sold  in  satisfaction  of  the  balance  of  their  debt, 
for  which  they  had  recovered  a  judgment  in  the  quarterly 
court,  which  remained  unsatisfied,  and  that  at  said  sale 
they  bought  the  mill  for  $100. 

On  this  state  of  facts,  was  the  chancellor  justified  in 
holding  that  appellant  was  estopped,  in  the  foreclosure 
suit,  to  assert  that  the  mortgage  debt  had  not  been  satis- 
fied?   In  16  Cyc,  796,  the  author  thus  states  the  rule: 

**A  party  who  has,  with  knowledge  of  the  facts,  as- 
sumed a  particular  position  in  judicial  proceedings  is  es- 
topped to  assume  a  position  inconsistent  therewitifi  to  the 
prejudice  of  the  adverse  party.  It  is  necessary,  however, 
that  the  claim  or  position  previouslv  asserted  or  taken 
should  have  been  successfully  maintained ;  that  it  should 
be  actually  inconsistent  with  the  (position  presently 
taken,  and  that  it  should  not  have  been  taken  through 
the  fault  of  the  adverse  party.*' 

Applying  this  principle,  which  is  supported  by  ample 
authority,  to  the  facts  in  the  case  at  bar,  we  fincf  that  in 
the  suit  in  the  quarterly  court,  appellant,  in  order  to  sup- 
port his  claim  of  ownership  to  the  lumber,  alleged  that 
he  had  bought  it  and  that  the  consideration  for  same  was, 
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in  part,  the  surrender  of  his  claim  secured  by  mortgage- 
That  position  is  diametrically  opposed  to  tiie  position 
which  he  took  in  the  case  at  bar,  and  appellees  were,  in 
no  wise,  responsible  for  his  having  taken  such  a  position 
in  the  quarterly  court.  Again,  in  16  Cyc.,  799,  the  author 
states: 

''A  claim  made  or  position  taken  in  a  former  action 
or  judicial  proceeding  will  estop  the  party  to  make  an  in- 
consistent claim  or  to  take  a  conflicting  position  in  a  sub- 
sequent action  or  judicial  proceeding  to  the  prejudice 
ot  the  adverse  party,  where  the  parties  are  the  same,  and 
the  same  questions  are  involved.  Thus  a  party  who  has 
successfully  interposed  a  defense  or  objection  in  one  ac- 
tion or  i)rbceeding  cannot  shift  his  ground  and  take  a 
position  in  another  action  or  proceeding  which  is  so  in- 
consistent with  his  former  defense  or  objection  as  nee* 
oessarily  to  disprove  its  truth/' 

To  the  same  effect  are  Doniphan  v.  Gill,  1  B.  Mon.» 
199,  and  Lawrence  v.  Lawrence,  145  Ky.,  61. 

This  principle  applies  with  peculiar  force  to  the  case 
at  bar.  Appellant  showed,  in  the  suit  in  the  quarterly 
court,  that  he  had  bought  and  paid  for  this  lumber  by 
cancelling  his  note  which  was  secured  by  mortgage,  and 
having  succeeded  in  that  litigation  in  relieving,  to  some 
extent  at  least,  the  lumber  from  the  lien  created  by  the 
attachment,  he  cannot  now  be  heard  to  say,  to  the  preju- 
dice of  appellees,  that  the  lien  was  not  extinguished.  To 
so  hold  would  permit  him  to  perpetrate  a  fraud  upon  ap- 
pellees. If  the  testimony  of  the  Mills  brothers  is  to  be 
believed,  this  mortgage'  debt  was  not,  in  fact,  satisfied  by 
a  sale  of  lumber,  which  was  under  attachment,  but  that 
is  not  the  question  to  be  determined  here.  It  is  irmna- 
terial  whether  the  mortgage  was  in  fact  satisfied  or  not. 
The  question  is :  May  appellant,  after  having  testified  in 
that  case  that  the  mortgage  was  satisfied  and  in  that  way 
'  relieve  the  lumber  in  question  from  the  burden  of  the  at- 
tachment, now  in  another  suit  between  the  same  parties, 
in  utter  disregard  of  his  former  testimony,  be  heard  to 
say  that  the  mortgage  debt  was  not  satisfied?  We  think 
not,  and  the  chancellor  correctly  so  held. 

Judgment  affirmed. 
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Illinois  Central  Railroad  Company  v.  Edelen. 

(Decided  May  27,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  First  Division). 

X  Carriers— Livestock— Insufficient  Faculties  for  Loading— Li- 
ability— ^Instruction. — ^In  an  action  for  damages  for  injury  to  live- 
stock alleged  to  have  resulted  from  the  failure  on  the  part  of  the 
carrier  to  furnish  reasonably  safe  facilities  for  loading,  an  in- 
struction telling  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff  or  his  agent  ordered  and  directed  the  defend- 
ant to  place  one  of  its  cars  at  the  freight  house  instead  of  at 
the  company's  regular  place  for  loading  the  livestock,  and  then 
and  there  agreed  with  the  defendant  to  take  charge  of  the  load- 
ing at  the  freight  house,  plaintiff  thereby  adopted  the  means  at 
hand  at  the  freight  house  for  loading  the  stock,  and  the  only 
duty  which  the  law  imposed  upon  the  defendant  was  to  ezerdae 
ordinary  care  in  so  placing  its  car  at  the  freight  house  platform 
as  to  afford  the  plaintiff  an  opportunity  to  load  the  stock  into 
the  car  with  reasonable  safety,  is  erroneous  because  imposing 
upon  the  carrier  the  obligation  to  exercise  ordinary  care  to  place 
the  car  at  the  freight  house  platform  so  as  to  afford  the  plaintiff 
an  opportunity  to  load  his  stock  with  reasonable  safety,  even 
though  the  facilities  for  loading  were  such  that  in  the  exercise 
of  ordinary  care  this  could  have  been  done. 

2.  Carriers — ^Livestock— ^Insufficient  Facilities  for  Loading — ^Liability 
— ^Instruction. — ^Where  the  shipper  designates  the  carrier's  freight 
house  as  the  place  for  loading  instead  of  the  carrier's  regular 
place  for  the  loading  of  livestock,  and  agrees  with  the  carrier 
to  take  charge  of  the  loading  at  the  freight  house,  the  carrier  is 
not  liable  for  a  failure  to  furnish  reasonably  safe  facilities  for 
loading,  unless  the  facilities  for  loading  at  the  freight  house  were 
such  that,  in  the  exercise  of  ordinary  care,  the  car  could  have 
been  placed  so  as  to  enable  the  shipper  to  load  the  stock  with 
reasonable  safety,  and  the  carrier  failed  to  use  such  care,  and  by 
reason  thereof  the  stock  was  injured 

8.  Pleading— AnswcEr— Two  Defenses  in  One  Paragraph— Demurrer. 
— ^Where  a  paragraph  of  an  answer  contains  two  defenses,  one' 
of  which  is  demurrable  and  the  other  not,  i(  is  error  to  sustain 
A  demurrer  to  the  paragraph  as  a  whole. 

THABUB,  DOOLAN  &  COX,  C.  L.   SIVLBY  and  R,  T.   CALD- 
WELL for  appellant. 

EDWARDS,  OODEN  &  PEAK  for  appellee. 

Opinion  of  the  Coubt  by  William  Rooebs  Clat,  Com- 
MissioNBB — ^Reversing. 
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Plaintiff  below,  Allen  S.  Edelen,  is  a  breeder  of  saddle 
and  show  horses,  which  he  frequently  exhibited  at  the 
various  fairs  throughout  the  State  of  Kentucky  and 
other  states.  In  September,  1907,  he  shipped  several 
horses  to  Paducah  to  be  exhibited  at  the  Paducah  Horse 
Show.  His  horses  were  in  charge  of  I.  C.  James.  In  re- 
shipping  the  horses  from  Paducah  to  Louisville  one  of 
them  was  injured,  and  plaintiff  brought  this  action 
against  the  Illinois  Central  Eailroad  Company  to  recover 
damages  basing  his  claim  on  the  fact  that  the  defendant, 
failed  to  furnish  reasonably  sate  facilities  for  loading- 
From  a  verdict  and  judgment  in  favor  of  the  plaintiff  in. 
the  sum  of  $1,400  the  railroad  company  appeals.  ^ 

The  railroad  company  maintains  in  Paducah  a  freight 
depot,  about  450  feet  long  and  70  feet  wide.  There  is  a 
platform  on  either  side  and  at  one  end.  The  car  in  which 
plaintiff's  stock  was  being  loaded  was  stationed  near  the 
west  end,  while  the  approach  to  the  platform  was  on  the 
east ;  and  to  reach  the  car  the  horses  had  to  walk  down  the 
platform  the  full  length  of  the  depot,  and  then  across  the 
end  of  the  depot,  a  distance  of  70  feet,  making  a  total 
distance  of  about  518  feet.  It  was  near  midnight  when 
the  loading  of  plaintiff's  horses  was  undertaken.  There 
were  no  banisters  along  the  platform,  which  is  only  about 
four  feet  wide,  and  although  freight  cars  usually  stood 
on  the  track  parallel  to  the  platform,  yet  for  some 
distance  from  the  east  end  of  the  platform  there  were  no 
ears  there  on  the  occasion  in  question. 

According  to  the  evidence  of  plaintiff  there  were  over- 
head lights  along  the  platform,  and  while  the  mare  in 
.question  was  being  led  along  the  platform  she  became 
frightened  and  fell  off  and  was  badly  injured.  Mr. 
James,  who  had  charge  of  plaintiff's  horses,  engaged  a 
ear  and  paid  the  freight  on  the  afternoon  of  the  day  the 
horses  were  shipped.  He  advised  defendant's  agents 
that  the  horses  would  not  be  loaded  until  after  they  had 
been  exhibited  that  evening.  Plaintiff's  agents  say  that 
they  objected  to  the  stock  being  loaded  at  the  freight  de- 
pot, but  were  told  by  a  representative  of  the  railroad 
company  that  they  would  have  to  load  at  that  place.  The 
mare  that  was  injured  was  three-years  old  and  standard 
bred.  She  was  shown  many  times  and  was  never  de- 
feated in  the  show  ring.  Several  witnesses  testified  that 
she  was  reasonably  worth  on  the  market  when  uninjured 
the  sum  of  $2,500. 
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According  to  the  evidence  for  defendant  Mr.  James 
himself  requested  that  the  car  be  placed  at  the  freight 
depot.  The  agent  told  him  that  they  had  no  facilities 
for  loading  horses  at  the  freight  honse,  and  there  was 
nobody  there  after  six  o^clock  who  conld  help  him.  Mr. 
James  said  that  he  wanted  to  load  the  horses  at  the 
freight  depot  for  the  reason  that  he  did  not  want  to  load 
the  horses  nntil  after  the  close  of  the  horse  show  that 
night.  The  agent  told  him  that  they  would  rather  place 
the  car  at  the  stock  yards,  where  all  live  stock  was 
loaded.  Mr.  James  said  **well,  I  unloaded  my  horses  at 
the  freight  house,  and  I  would  like  to  load  them  out  from 
there.*'  On  that  account  the  agent  arranged  to  have  the 
car  put  at  the  freight  house.  The  car  was  placed  and  Mr. 
James  examined  it  and  said  it  was  all  right.  Mr.  James 
asked  for  the  bill-of-lading,  but  he  told  Mr.  James  he 
could  not  deliver  the  bill-of-lading  until  the  stock  was 
received  by  the  company.  Another  agent  testified  that 
Mr.  James  told  .him  that  he  had  arranged  to  have  the 
car  placed  at  the  freight  platform.  Stock  being  shipped 
out  of  Paducah  were  usually  loaded  in  the  stock  chutes. 

It  is  first  insisted  that  the  trial  court  erred  in  giving 
instruction  No.  1,  which  is  as  follows : 

**If  you  believe  from  the  evidence  that  the  plaintiff 
or  his  agents,  ordered  and  directed  the  defeiraant  to 
place  one  of  its  cars  at  the  freight  house  instead  of  at 
the  company's  regular  place  for  the  loading  of  live 
stock,  and  then  and  there  agreed  with  the  defendant  to 
take  charge  of  the  loading  at  the  freight  house,  the  plain- 
tiff thereby  adopted  the  means  at  han*  at  the  freight 
house  for  loading  the  stock  mentioned  in  the  petition 
from  the  ground  into  the  car  and  the  only  duty  which  the 
law  imposed  upon  the  defendant  was  to  exercise  ordinary 
•<3are  in  so  placing  its  car  at  the  freight  house  platform 
as  to  afford  the  plaintiff  an  opportunity  to  load  his  stock 
into  the  car  with  reasonable  safety;  and  if  you  shall 
believe  from  the  evidence  that  there  was  an  agreement  of 
this  kind  between  the  plaintiff  and  the  defendant,  and 
that  the  defendant  exercised  ordinary  care  in  so  placing 
its  car  at  the  freight  house  door  as  to  afford  the  plaintiff 
an  opportunity  to  load  his  stock  with  reasonable  safety, 
then  the  law  is  for  the  defendant  and  the  jury  should  so 
find.'' 

It  is  also  urged  that  the  court  erred  in  refusing  the 
following  instruction  offered  by  the  defendant: 
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"e.  The  -court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant  at  the  time  of  the 
accident  maintained  or  furnished  suitable  and  convenient 
stock  pens  or  chutes  for  loading  and  unloading  live  stock, 
and  that  plaintiff  or  his  agent  requested  that  the  car  in 
which  the  horses  were  to  be  shipped  should  be  placed  at 
the  freight  house  instead  of  at  stock  pens  or  chutes,  the 
law  of  this  case  is  for  the  defendant  and  the  jury  should 
so  find/' 

It  will  be  observed  that  the  instruction  offered  by 
the  defendant  absolved  it  from  all  liability  if  plaintiff 
designated  the  freight  house  as  the  place  for  loading, 
even  though  the  facilities  for  loading  at  the  freight  house 
were  such  that  the  defendant,  in  the  exercise  of  ordinary 
care,  could  have  placed  the  car  so  as  to  enable  plaintiff 
to  load  the  stock  with  reasonable  safety.  On  the  other 
hand,  the  instruction  given  by  the  court  in  the  event  that 
plaintiff  designated  the  freight  house  as  the  place  of  load- 
ing, imposed  on  defendant  the  duty  of  exercising  ordinary 
care  to  place  the  car  at  the  freight  house  so  as  to  afford 
plaintiff  an  opportunity  to  load  his  stock  with  reasonable 
safety,  even  though  the  facilities  for  loading  there  were 
not  such  as  to  enable  plaintiff  to  load  the  stock  with  rea- 
sonable safety.  In  our  opinion  neither  instruction  is  cor- 
rect. If  plaintiff  did  designate  the  freight  house  as  the 
place  for  loading,  and  agree  to  take  charge  of  the  loading 
there,  this  fact  did  not  authorize  the  defendant  to  place 
the  car  where  the  stock  could  not  have  been  loaded  with 
reasonable  safety,  if,  as  a  matter  of  fact,  there  were  other 
places  in  the  freight  house  where,  in  the  exercise  of 
ordinary  care,  the  car  could  have  been  placed  so  that  the 
stock  could  be  loaded  with  reasonable  safety.  On  the 
other  hand,  if  there  were  no  other  places  in  the  freight 
house  where,  in  the  exercise  of  ordinary  care,  the  car 
could  have  been  placed  so  as  to  enable  the  stock  to  be 
loaded  with  reasonable  safety,  then  defendant  was  not 
liable. 

On  another  trial  the  court,  in  lieu  of  instruction  No. 
1,  will  give  the  following  instruction: 

"If  you  believe  from  the  evidence  that  the  plaintiff 
or  his  agent  directed  defendant  to  place  one  of  its  cars 
at  the  freight  house  instead  of  at  the  company's  regular 
place  for  the  loading  of  live  stock,  and  then  and  there 
agreed  with  the  defendant  to  take  charge  of  the  loading 
at  the  freight  house,  the  plaintiff  thereby  adopted  the 
facilities  at  the  freight  house  for  loading  the  stock  in 
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question,  and  you  will  find  for  the  defendant,  unless  you 
believe  that  the  facilities  for  loading  at  the  freight  house 
were  such  that,  in  the  exercise  of  ordinary  care,  the  car 
could  have  been  placed  so  as  to  enable  plaintiff  to  load 
the  stock  with  reasonable  safety,  and  the  defendant,  in 
placing  the  car,  failed  to  use  such  care,  and  by  reason 
thereof  the  mare  in  question  was  injui;ed,  in  which  event 
you  will  find  for  the  plaintiff. 

Paragraph  2  of  defendant's  answer  is  as  follows: 

**That  the  contract  of  shipment  mentioned  in  plain- 
tiff's petition  and  the  contract  of  shipment  that  was 
entered  into  between  I.  C.  James  and  this  defendant  in 
writing  on  the  27th  day  of  September,  1907,  at  Pdducah, 
Ky.,  wherein  this  defendant  received  from  the  said  I.  C. 
James  one  carload  of  horses  to  be  transported  by  it  from 
Paducah,  Ky.,  to  Louisville,  Ky.,  consigned  to  Allen  S. 
Edelen,  contained,  among  other  things,  the  following 
stipulation : 

**The  cars  containing  the  stock  are  to  be  in  charge  of 
the  shipper  or  his  agents  while  in  transmit,  and  the  ship- 
per assumes  the  duty  of  loading  and  unloading  the  said 
stock. 

''That  at  the  time  that  said  mare  is  alleged  to  have 
been  injured  she  was  in  the  sole  charge,  custody  and  con- 
trol of  the  said  I.  C.  James  and  not  in  any  manner  what- 
soever in  the  hands  of  or  under  the  control  of  this  de- 
fendant. That  the  injuries  of  said  mare,  if  any,  theje 
were  caused  by  the  negligence  and  carelessness  of  the 
plaintiff  or  of  his  agents  in  charge  of  the  horses  at  the 
time  mentioned  in  plaintiff's  petition  and  that  said  negli- 
gence and  carelessness  upon  the  part  of  the  plaintiff  or 
of  his  agents  contributed  to  causing  or  did  cause  the  in- 
juries, if  any,  complained  of  and  but  for  which  the  said 
injury  would  not  have  occurred. 

''Wherefore,  having  fully  answered  this,  defendant 
prays  to  be  hence  dismissed  with  its  costs  herein  in- 
curred." 

A  demurrer  was  sustained  to  the  foregoing  para- 
graph, and  it  is  contended  that  this  ruling  was  error.  It 
will  be  observed  that  the  paragraph  sets  up  two  defenses ; 
(1)  The  agreement  of  the  shipper  to  take  charge  of  the 
loading  and  unloading  of  the  stock;  and  (2)  tiie  plea  of 
contributory  negligence.  The  demurrer  was  filed  to  the 
whole  paragraph.  Plaintiff  could  have  required  the  two 
defenses  to  be  paragraphed  and  then  demurred  to  each, 
or  he  could  have  filed  partial  demurrers  to  each  part  of 
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the  paragraph.  In  that  event  it  wonld  have  heen  proper 
to  sustain  the  demurrer  to  any  part  of  the  paragraph  that 
did  not  state  a  ground  of  defense.  As  it  was,  the  de- 
murrer went  to  tiie  whole  paragraph,  and  as  the  defense 
of  contributory  neghgence  was  properly  pleaded,  the  de- 
murrer should  have  been  overruled.  Newman  on  Plead- 
ing- and  Practice,  2nd  Ed.,  Sec.  565;  Williams  v.  Lang- 
ford,  15  B.  Mon.,  566;  Archer  v.  National  Insurance  Co., 
2  Bush,  226;  Sun  Mut.  Ins.  Co.  v.  Christ,  19  Ky.  L.  Eep., 
305. 

It  is  insisted,  however,  that  the  evidence  fails  to  show 
any  contributory  negligence  on  the  part  of  the  plaintiff, 
and  that  the  error  of  the  trial  court  in  sustaining  the  de- 
murrer was  not  prejudicial.  The  propriety  of  the  trial 
court's  action  does  not  depend  on  what  evidence  was 
actually  introduced,  but  on  what  evidence  the  defendant 
might  have  introduced  had  the  demurrer  not  been  sus- 
tained. We  cannot  assume  that  no  evidence  of  contribu- 
tory negligence  would  have  been  introduced  merely  be- 
cause none  was  introduced  after  the  plea  of  contributory 
negligence  was  eliminated  from  the  case.  Manifestly  the 
error  complained  of  was  prejudicial. 

Judgment  reversed  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Farmer,  et  aL  v.  Hamptoiiy  et  aL 

(Decided  May  27,  1913.) 

Appeal  from  Eoiox  Circuit  Court    - 

Homestead— Valae— Action  to  Partition— Eridence.— In  an  action 
by  the  children  of  an  intestate  against  his  widow  to  i»artition  his 
lands  claimed  by  her  as  a  homestead,  eyidence  examined  and  held 
insufficient  to  sustain  the  finding  of  the  chancellor  that  the  lands 
were  worth  more  than  $1,000. 

Homestead — ^Lands  Included. — ^A  tract  of  land  distant  from  the 
home  place  about  300  yards  which  is  used  and  cultivated  by  the 
owner  in  connection  with  his  home  place  is  included  within  his 
homestead  where  it,  together  with  his  other  lands,  did  not  ex* 
ceed  $1,000  in  value. 

Homestead— Forfeiture— Adultery  of  Wife — Section  2133,  Ky« 
Stats. — ^In  an  action  by  the  children  of  an  intestate  to  recorer 
and  partition  his  lands  on  the  ground  that  his  widow  by  living 
in  adultery  had  forfeited  her  homestead  therein,  evidence  er 
amined  and  held  insufficient  to  sustain  the  charge  of  adultery. 
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HIRAM  H.  OWENS,  JAS.  JX  BLACK.  B.  B.  GOLDBN  and  PIT- 
ZBR  D.  BLACK  tor  appeUaats. 

J.  b.  TUGGLB  for  appeUees. 

Opinion  of  the  Ooxtbi  bt  Willuk  Booebs  Glat, 
CoMMissiONBB — ^Beversiiig. 

W.  H.  Hampton  was  twice  married.  By  his  first  wife 
he  had  three  children,  J.  W.  Hampton,  Eliza  S.  Potter 
and  Missouri  Miles.  Some  time  after  the  deatii  of  his 
first  wife  he  married  Charity  Williams.  By  her  he  had 
eight  children.  Six  of  these  children  and  one  grandchild 
survived  him.  At  the  time  of  his  death,  in  the  year  1903, 
W.  H.  Hampton  owned  four  tracts  of  land.  He  resided 
on  a  tract  containing  about  fifty-six  acres,  and  owned  two 
adjoining  tracts,  one  of  eleven  acres  and  one  of  six  acres. 
He  also  owned  a  tract  of  thirty-five  of  forty  acres,  dis- 
tant about  250  or  300  yards.  After  the  death  of  W.  H. 
Hampton,  his  widow.  Charity,  mdrried  James  Farmer. 
Ever  since  his  death  his  widow  and  certain  of  his  chil- 
dren have  occupied  and  cultivated  the  lands  which  he 
owned. 

This  action  was  brought  by  the  stepchildren  and  chil- 
dren of  Charity  Farmer  to  partition  the  lands  of  which 
their  father  died  seized.  The  action  is  based  on  the  fact 
that  the  lands  were  worth  more  than  $1,000,  and  on  the 
further  fact  that  Charity  Farmer  had  forfeited  her 
dower  and  homestead  under  section  2133  of  the  Kentucky 
Statutes  by  living  in  adultry  prior  to  her  husband's 
death.  During  the  progress  of  the  action  Simeon  Hamp- 
ton died,  unmarried,  intestate  and  without  issue.  Char- 
ity Farmer  pleaded  that  she  had  inherited  his  interest. 
On  final  hearing  the  court  entered  judgment,  finding  (1) 
that  the  land  in  controversy  was  of  greater  value  than 
$1,000;  (2)  that  the  tract  of  land  which  did  not  adjoin 
the  home  place  was  not  the  subject  of  homestead.  (3) 
that  the  defendant,  Charity  Farmer,  had  been  guilty  of 
adultery  and  was  not  entitled  to  a  homestead;  (4)  that 
she  had  caused  her  infant  children  to  leave  home  and 
seek  shelter  and  employment  elsewhere;  (5)  that  the 
land  be  divided  among  the  plaintiffs.  From  that  judg- 
ment this  appeal  is  prosecuted. 

On  the  question  of  value,  plaintiff  J.  "W.  Hampton,  a 
miner  by  trade,  who  had  never  owned  any  land  nor  ever 
bought  or  sold  any,  testified  that  if  the  nome  place  had 
been  his  when  lis  father  died  he  would  not  have  taken 
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less  than  $1,000  f olr  it.  He  also  said  that  the  tract  of 
thirty-five  or  forty  acres  ought  to  have  been  worth  fonr 
or  five  hnndred  dollars  when  his  father  died.  Janjies 
Betherage  testified  that  he  had  owned  six  acres  of  land 
in  that  conunnnity,  for  which  he  paid  $100;  that  after 
putting  a  small  building  on  it  he  sold  it  for  $150.  He 
said  that  aJl  the  land  W.  H.  Hampton  owned  at  his  death 
was  worth  $1,500.  J.  C.  Sproul  testified  that  he  lived  in 
the  Swan  Pond  community  twenty-five  years  ago,  and  he 
thought  the  land  was  worth  from  twelve  to  fifteen  hun- 
dred dollars.  He  further  said  that  a  big  portion  of  the 
land  was  very  steep  and  for  farming  purposes  he  did  not 
suppose  it  would  be  worth  more  than  $1,000.  S.  P.  Ely 
testified  that  he  did  not  know  what  the  land  was  worth, 
and  would  give  no  estimate.  William  Marcum,  who 
owned  no  real  estate,  but  who  lived  about  three  miles 
from  the  land  in  question,  testified  that  he  had  owned  at 
one  time  fourteen  acres  of  land,  upon  which  he  drilled 
a  well  and  built  a  house  and  then  sold  for  $300.  He  fixes 
the  valuation  of  the  land  in  controversy  at  $1,500.  On 
the  other  hand,  Charley  West,  who  owned  land  about 
one  mile  from  the  Hampton  land,  fixed  the  fair  cash 
value  of  the  land  at  the  time  of  Hampton's  death  at  $1,- 
000.  He  didn't  believe  it  would  sell  at  public  sale  for 
more  than  $1,000.  Mr.  Smith,  who  lived  about  a  mile 
from  the  land,  and  owned  75  or  80  acres  of  land,  fixed  the 
value  of  the  land  at  $1,000.  Luke  Hampton,  who  had 
known  the  land  from  childhood,  and  who  was  raised  on 
the  farm,  and  wTio  bought  and  sold  land  in 
the  commxmity,  and  who  was  a  brother  of  W. 
H.  Hampton,  says  that  he  sold  his  interest  in  the 
upper  piece  for  $175  and  his  mother  paid  W. 
H.  Hampton  $25.  In  his  judgment  all  the  land 
his  brother  owned  at  the  time  of  his  death  was  not  worth 
oyer  $1,000.  G.  P.  Bain,  a  real  estate  agent  at  Barbour- 
ville,  placed  the  value  of  the  land  at  not  over  $800.  J.  D. 
Stanfill  fixed  the  value  of  the  land  at  $10  per  acre.  John 
Hampton,  who  lived  on  Swan  Pond,  testified  that  the  land 
was  very  steep  and  rough,  and  in  his  opinion  was  not 
worth  over  $1,000.  H.  T.  Lambert,  who  owned  a  farm  on 
the  creek,  valued  the  land  at  from  five  to  six  hundred  dol- 
lars. 

Upon  the  question  of  Charity  Farmer's  adultery  it 
appears  that  about  four  years  after  her  husband's  death 
she  had  a  son  by  James  Farmer.  Three  or  four  wit- 
nesses testified  that  during  W.  H.  Hampton's  lifetime 
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James  Farmer  occasionally  worked  for  Hampton.  He 
was  frequently  around  there  about  Hampton's  house, 
both  when  Hampton  was  there  and  away.  He  visited 
just  like  any  neighbor  would  and  sat  around  and  talked. 
It  further  appears  that  James  Farmer's  wife  was  an  in- 
valid and  was  jealous  of  him.  Charity  Farmer  testified 
that  prior  to  her  husband's  death  she  had  never  had  any 
improper  relations  with  James  Farmer  or  any  one  else. 
The  child  begotten  by  James  Farmer  was  bom  four 
years  after  her  husband's  death.  She  subsequently  mar- 
ried James  Farmer. 

As  to  her  driving  her  infant  children  away  it  appears 
that  just  before  she  married  James  Farmer  she  told  her 
boy  Simeon,  who  was  twenty-one  years  of  age  at  the  time, 
that  he  would  have  to  get  a  new  home.  After  that  he 
left,  but  occasionally  returned  to  his  home.  The  next 
oldest  son,  Nathan  Hampton,  said  that  he  left  home  to 
live  with  his  grandfather ;  after  that  he  went  to  live  with 
J.  W.  Hampton  and  paid  his  board ;  that  his  mother  had 
frequently  tried  to  get  him  to  stay  at  home ;  his  mother 
treated  him  kindly;  his  mother  would  often  beg  him  not 
to  stay  in  the  mines.  George  Hampton,  a  boy  sixteen  years 
of  age,  testified  that  before  his  mother  married  James 
Farmer  she  told  Simeon  he  could  go  away  if  he  wanted 
to,  but  that  Simeon  stayed.  He  himself  went  to  work  for 
Mack  Potter,  but  came  home  on  Saturday  nights.  His 
mother  did  his  washing.  The  older  children  all  stayed 
at  their  mother's  house  until  they  were  married  and  set 
up  homes  for  themselves.  Charity  Farmer  testified  that 
she  always  treated  her  children  kindly;  that  when  Si- 
meon talked  of  going  away  she  told  him  he  could  go  if  ho 
wanted  to ;  that  Nathan  and  George  frequently  returned 
to  her  home  when  they  were  not  at  work.  Simeon  was 
twenty-one  at  the  time  the  suit  was  brought.  Need  and 
Joe,  aged  13  and  7  years,  were  living  with  her  at  the 
time  she  testified. 

While  it  is  the  rule  not  to  disturb  the  finding  of  the 
chancellor  on  a  question  of  fact  where  the  evidence  is 
conflicting  and  upon  a  consideration  of  the  whole  record 
the  mind  is  left  in  doubt,  yet  where  it  is  apparent  from 
the  record  that  the  chancellor's  judgment  is  not  sup- 
ported by  the  weight  of.  the  evidence,  it  will  not  be  af- 
firmed. Coomes  Bros.  v.  Grigsby  &  Co.,  151  Ky.,  394. 
While  there  is  some  evidence  on  the  part  of  plaintiffs 
to  the  effect  that  the  land  of  which  W.  H.  Hampton  died 
seized  was  worth  more  than  $1,000  at  the  time  of  his 
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death,  yet  the  decided  weight  of  the  evidence  of  those 
who  were  qualified  to  pass  an  opinion  on  the  question,  is 
to  the  effect  that  the  value  of  the  land  at  that  time  did 
not  exceed  $1,000.  It  appears  from  the  record  that  W. 
H.  Hampton  bought  the  upper  tract  of  35  or  40  acres  and 
his  mother  had  a  life  estate  therein.  For  a  while  he 
rented  it  from  her,  but  she  died  in  May  and  he  died  the 
following  September.  Upon  her  death  a  complete  title 
vested  in  him  and  he  used  and  cultivated  the  place  in 
connection  with  his  home  farm  after  his  mother  died.  It 
is  not  material  that  the  upper  place  did  not  adjoin  his 
home  farm,  or  that  W.  H.  Hampton  did  not  live  upon  it, 
if,  as  a  matter  of  fact,  it  was  used  and  cultivated  by  him 
in  connection  with  the  place  on  which  he  lived  and  was  a 
part  of  his  homestead,  and  this  tract  with  the  home  tracts 
was  not  worth  more  than  $1,000.  Gaar  Scott  &  Co.  v. 
Reazor,  28  Ky.  Law  Bep.,  1308;  Turner  v.  Brown's 
Admr.,  128  Ky.,  79.  As  the  evidence  fails  to  show  that 
all  of  the  land  of  which  W.  H.  Hampton  died  seized  was 
worth  more  than  $1,000,  and  as  it  is  apparent  from  the 
record  that  all  of  his  land  was  used  and  cultivated  by 
him  as  a  homestead,  it  follows  that  Charity  Farmer  was 
entitled  to  a  homestead  therein  unless  guilty  of  some  act 
depriving  her  of  that  right. 

Plaintiffs  insist  that  Charity  Farmer  forfeited  her 
right  of  homestead  by  living  in  adultery  with  James  Far- 
mer prior  to  her  husband's  death.  It  is  true  that  she 
gave  birth  to  a  child  by  James  Farmer  four  years  after 
her  husband  died.  Aside  from  this  fact,  however,  none 
of  the  witnesses  testified  to  any  facts  from  which  it  could 
be  reasonably  inferred  that  she  had  improper  relations 
vdth  James  Farmer  during  the  lifetime  of  her  husband. 
Some  two  or  three  witnesses  say  that  they  saw  James 
Farmer  there  on  several  occasions,  both  when  W.  H. 
Hampton  was  at  home  and  not  at  home.  They  simply 
say  that  they  saw  him  sitting  around  talking.  None  of 
the  witnesses  claimed  to  have  seen  him  in  a  compromis- 
ing position  with  Charity  Farmer,  or  to  have  heard  any 
conversation  between  them  or  to  have  witnessed  any  con- 
duct that  would  justify  the  inference  that  their  relations 
at  that  time  were  improper.  While  adultery  may  be 
proved  by  circumstances,  and  may  be'  inferred 
from  the  conduct  of  the  parties,  yet  the  circum- 
stances and  conduct  of  the  parties  must  be  such  as  to 
make  the  inference  not  only  probable,  but  reasonably 
certain.    It  may  be  doubted  if  the  evidence  in  this  case  is 
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suflScient  even  to  excite  suspicion,  much  less  to  establish 
the  jfact  of  adultery.  We,  therefore,  conclude  that  the 
chancellor  erred  in  finding  that  Charity  Farmer  had  been 
guilty  of  adultery  during  the  lifetime  of  W.  H.  Hampton, 

We  do  not  understand  exactly  what  effect  the  chancel- 
lor intended  by  his  finding  of  fact  that  Charity  Farmer 
had  caused  her  children  to  leave  her  home  and  seek  shel- 
ter and  employment  elsewhere.  We  deem  it  sufficient  to 
say  that  the  evidence  fails  to  support  this  finding.  Some 
of  the  older  children  married  and  left  to  establish  homes 
of  their  own.  The  older  boys  while  living  elsewhere  al- 
ways regarded  her  home  as  their  home.  When  they 
wished  to  return  they  were  pennitted  to  do  so  and  she 
waited  on  them,  did  their  washing  and  attended  to  their 
other  needs  just  as  she  did  for  the  other  children.  The 
two  youngest  children  are  still  with  her  and  appear  to  be 
satisfied  with  their  home.  The  homestead  is  for  her 
benefit  as  well  as  that  of  the  infant  children.  If  the  chil- 
dren are  denied  this  right,  the  court  will  protect  their 
interest. 

Judgment  reversed  and  cause  remanded,  with  direc- 
tions to  dismiss  the  petition.   . 


Citizens  National  Life  Insurance  Company  v.  Murphy. 

(Decided  May  28,  1913.) 

Appeal  from  Boyle  Circuit  Court. 

1.  Insurance,  Life — Contract — ^Liability— Want  of  Consideration  for 
Note  of  Premium^ — The  application  for  a  poUcy  of  insurance  pro- 
viding that  no  contract  of  insurance  shaU  be  deemed  made,  and 
no  liability  on  the  part  of  the  company  shall  arise  until  the 
policy  is  issued  and  delivered  to  the  insured  in  good  health,  no 
liability  for  the  premium  exists  where  the  insured  refuses  to 
accept  the  policy  when  tendered  to  him,  the  contract  of  insur- 
ance never  having  become  binding;  and  there  is  no  consideration 
for  a  note  executed  by  the  insured  for  the  premium. 

2.  Insurance,  Life — ^Agreement  to  Accept  PoUcy— When  Not  Bind- 
ing.— ^An  agreement  in  the  appUcation  by  the  insured  to  accept 
the  policy,  if  issued,  being  based  on  no  consideration  is  not  bind- 
ing and  he  may  withdraw  his  proposition  at  any  time  before  the 
contract  is  closed.  * 

BRUCE  &  BULLITT  and  C.  C.  FOX  for  appellants. 

C.  C.  BAGBY,  P.  M.  McROBBRTS  for  appeUee. 
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OpnnoK  OP  THE  ObxTBT  BY  Chibp  Justice  Hobsok — ^Af- 
firming. 

The  Citizens  National  Life  Insurance  Company 
brought  this  suit  against  John  S.  Murphy.  It  alleged  in 
the  petition  that  Murphy  on  November  26, 1910,  executed 
to  E.  B.  Spurgeon  and  C.  S.  Walker  a  promissory  note 
for  $544.18  payable  in  four  months  after  date  and  bear- 
ing interest  from  maturity;  that  Spurgeon  and  Walker 
assigned  the  note  to  the  plaintiff;  that  it  was  executed  in 
settlement  of  the  first  premium  due  by  Murphy  on  policy 
No.  17144,  issued  by  the  plaintiff  on  his  life ;  that  Spur- 
geon and  Walker  acted  as  the  agent  of  the  plaintiff  in 
taking  the  note;  that  the  policy  was  issued  on  November 
28, 1910,  in  accordance  with  the  application  made  by  the 
defendant  and  was  tendered  to  the  defendant  several 
times  by  its  agents.  Walker  and  Spurgeon,  and  that  he 
refused  to  accept  it;  that  thereafter  the  plaintiff,  on  Feb- 
ruary 9,  1911,  mailed  him  the  policy  at  his  address,  Mc- 
Kinney,  Kentucky,  and  the  policy  was  received  by  him 
through  the  mail  and  retained  until  August  23, 1911,  when 
it  was  returned  to  the  plaintiff.  The  policy  was  made  a 
part  of  the  petition.  The  application  which  is  attached 
to  the  policy  was  dated  November  26,  1910,  and  among 
other  things  contained  the  following: 

"No  contract  of  insurance  shall  be  deemed  made  and 
no  liability  on  the  part  of  said  company  shall  arise  until 
a  policy  shall  be  issued,  and  be  delivered  to  me  and  the 
first  premium  thereon  be  actually  paid,  all  while  I  am 
in  good  health.'"' 

The  circuit  court  sustained  the  defendant's  demurrer 
to  the  petition.  The  plaintiff  then  filed  an  amended  peti- 
tion in  which  it  alleged  that  the  application  contained 
this: 

*'I  hereby  declare  and  agree  that  all  the  foregoing  state- 
ments and  answers  •  •  •  are  offered  to  the  company 
*as  a  consideration  for  and  as  a  basis  of  the  contract  with 
'said  company  under  my  policy  issued  under  this  applica- 
tion which  if  issued  I  hereby  agree  to  accept.'' 

It  alleged  that  the  defendant  without  any  right  re- 
fused to  accept  the  policy;  that  it  was  tendered  to  him 
while  he  was  in  good  health,  and  that  he  was  still  in  good 
health.  The  circuit  court  sustained  the  demurrer  to  the 
petition  as  amended  and  the  plaintiff  declining  to  plead 
further,  the  petition  was  dismissed.  The  plaintiff  ap- 
peals. 
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The  ground  of  the  ruling  of  the  circnit  court  was  that 
the  appUcation  of  Murphy  for  insurance  was  only  a 
proposition  from  him  which  might  be  withdrawn  by  him 
at  any  time  before  it  was  accepted  and  the  contract 
closed;  that  under  the  terms  of  the  application  the  con- 
tract was  not  closed  when  the  company  accepted  the  ap- 
plication and  issued  the  policy;  that  no  contract  of  insur- 
ance was  made  and  no  liability  existed  on  the  part  of  the 
company  until  the  policy  was  not  only  issued  but  de- 
livered to  the  insured;  that  up  to  this  time  he  was  at 
liberty  to  withdraw  his  proposition.  In  Bishop  on  Con- 
tracts>  Section  325,  the  rule  is  thus  stated: 

''Since  an  offer  is  not  a  contract  the  party  making  it 
may  withdraw  it  at  any  time  before  acceptance.  Even 
though  it  is  in  writing,  and  by  its  terms  is  to  stand  open 
for  a  specified  period,  the  result  is  the  same.  With  no 
money  consideration,  and  no  corresponding  promise  from 
the  person  to  whom  it  is  made,  the  promise  not  to  with- 
draw it  has  no  binding  force.  If  a  consideration  for  the 
undertaking  to  leave  the  offer  open  is  given  and  accepted, 
this  constitutes  of  itself  a  contract,  and  the  offer  cannot 
be  withdrawn. '* 

A  proposition  or  offer  imposes  no  obligation  on  the 
party  making  it  unless  it  is  accepted  by  the  party  to 
whom  it  is  made,  and  no  obligation  is  then  imposed  un- 
less the  acceptance  closes  the  contract,  so  that  it  is  bind- 
ing upon  both  parties;  for  where  the  promise  of  one  is 
the  consideration  of  the  other,  neither  party  can  be 
bound  unless  the  other  is  bound.  (Moxley  v.  Moxley, 
2  Met.  59 ;  Second  National  Bank  of  A'shland  v.  Bouse, 
142  I^.,  612.)  In  New  York  Life  Ins.  Co.  v.  Levy,  122 
Ky.,  457,  the  facts  were  these:  On  December  30,  Levy 
applied  to  the  local  agent  for  $10,000  of  insurance  to  be 
written  in  two  $5,000  policies.  On  January  20  he  paid 
the  first  premium.  On  the  day  before  however  the  com- 
pany had  at  its  general  office  considered  the  application 
and  rejected  it  for  $10,000,  but  approved  it  for  $5,000; 
and  issued  a  policy  thereon  which  was  sent  to  the  agent 
who  delivered  it  to  the  son  of  the  insured,  the  insured 
being  dead  in  the  meantime.  It  was  held  that  there  was 
no  contract  of  insurance,  and  that  there  could  be  no  re- 
covery against  the  company.  In  Providence  Savings  As- 
surance Society  v.  Elliott,  29  B.,  552,  the  application  con- 
tained a  similar  provision  to  that  above  quoted,  and  the 
Hey  not  having  been  delivered  while  the  insured  was  in 

1  health,  it  was  held  that  the  contract  was  not  corn- 
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pleted.  In  McGregor  v.  Metropolitan  Life  Ins,  Co.,  143 
Ky.,  488,  the  policy  was  not  delivered,  the  language  of 
the  application  being  similar  to  that  qnoted  above,  and  it 
was  held  that  no  binding  contract  had  been  made.  In 
Dickerson's  Admr.  v.  Providence  Savings  Society,  52 
S.  W.,  825,  it  was  agreed  between  the  applicant  and  the 
agent  that  the  agent  wonld  send  on  the  application  and 
that  the  applicant  wonld  finally  decide  when  the  policy 
came  whether  he  would  accept  it.  When  the  policy  came 
the  insured  was  sick  and  it  was  never  delivered.  It  was 
-held  that  there  could  be  no  recovery.  A  number  of  au- 
thorities are  collected  in  these  opinions.  T?hose  were  all 
cases  in  which  the  insurance  company  was  sought  to  be 
held  liable ;  but  the  same  rule  must  be  applied  to  the  in- 
sured ;  for  the  liability  if  any  must  be  mutual.  In  Whit- 
ing V.  Mass.  Ins.  Co.,  37  Am.  Eep.,  317,  the  application 
providing  as  here  that  the  first  premium  must  be  paid 
before  the  contract  was  complete,  the  insured  did  not 
pay  the  premium,  and  it  was  paid  by  another  as  a  volun- 
teer. It  was  held  that  there  was  no  binding  contract. 
The  court  said: 

"It  is  not  enough  that  the  form  of  the  policy  had 
ben  approved,  for  it  was  still  optional  with  Fairfield 
whether  he  would  by  payment  make  it  a  binding  contract. 
If  he  declined  or  neglected  to  pay,  the  company  would 
have  no  claim  for  the  premium  against  him,  or  against 
his  estate,  because  the  risk  never  attached.'' 

The  same  question  arose  in  Hogben  v.  Metropolitan 
Life  Ins.  Co.,  61  Am.  St.  Eep.,  53,  and  was  decided  in 
the  same  way.  (See  also  Eoger  v.  Charter  Oak  Life  Ins. 
Co.,  41  Conn.,  97,  Mutual  Life  Ins.  Co.  v.  Young,  23 
Wall.,  85,  29  Cyc,  713). 

In  Summers  v.  Mutual  Life  Ins.  Co.,  109  Am.  St.  Eep., 
1009,  the  court  said : 

''There  can  be  no  doubt  but  that  a  life  insurance 
company  has  the  absolute  right  to  insist  that  it  shall  ac- 
cept an  application  and  issue  a  policy  before  it  shall  be 
bound  as  an  insurer ;  neither  can  there  be  any  doubt  of 
the  right  of  one  desiring  or  applying  for  insurance  to 
require  a  delivery  to  him,  and  acceptance  by  him  of  the 
policy  before  he  will  be  bound.'' 

In  a  note  to  Stephenson  v.  Allison,  138  Am.  St.  Eep., 
63,  the  learned  editor,  summing  up  a  number  of  cases' 
says : 

"Acceptance  of  the  policy  is  the  act  of  the  insured, 
and  is  expressive  of  his  intent  to  be  bound  by  the  condi- 
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tions  of  the  contract  in  the  same  manner  that  delivery 
is  expressive  of  the  intent  of  the  insurer ;  and  is  not  only 
equally  necessary,  but  is  subject  to  the  same  limitations 
as  are  heretofore  outlined  with  respect  to  delivery.  As- 
suming that  the  contract  is  one  requiring  delivery  to 
complete  it,  the  inter-dependent  relation  between  the 
two  acts  is  such  that  such  contract  is  obviously  subject 
to  the  qualification  that  acceptance,  either  actual  or  con- 
structive, is  as  necessary  as  a  valid  delivery  to  render 
it  complete  and  binding/' 

When  the  plaintiff's  agents  tendered  the  policy  to  the 
defendant  and  he  refused  to  accept  it,  he  withdrew  his 
offer,  and  his  proposition  was  then  at  an  end.  The  com- 
pany could  acquire  no  right  by  subsequently  mailing  the 
policy  to  him,  when  it  knew  that  his  proposition  had  been 
withdrawn. 

It  is  true  it  is  stipulated  in  the  application  that  the  as- 
sured agrees  to  accept -the  policy  if  issued  but  this  was 
only  an  agreement  not  to  withdraw  his  proposition  before 
the  policy  was  delivered,  and  there  being  no  considera-. 
tion  for  this  agreement,  he  was  not  bound  by  it.  In 
order  for  an  agreement  not  to  withdraw  a  proposition  to 
be  binding  as  shown  above,  it  must  be  supported  by  a 
consideration.  Here  the  insurance  upon  his  life  was  the 
sole  consideration  of  the  defendant's  promise  to  pay  the 
note  he  executed.  The  insurance  never  having  become 
binding,  there  was  no  consideration  to  support  his 
promise  to  pay. 

Judgment  affirmed. 


Louisville  &  Nashville  Railroad  Co.  v.  Burkhart 

(Decided  May  28,  1913.) 

Appeal  from  Henderson  Circuit  Court. 

1.  Damages — ^Action  for  Personal  Injuries — Negligence — Pleading — 
Limitation. — In  an  action  brought  by  a  resident  of  this  State 
against  another  resident  thereof  to  recover  damages  for  a  per- 
sonal injury  sustained  in  another  State  through  the  negligence 
of  the  defendant,  the  plaintiff  may  rest  the  action  upon  a  statute 
of  such  other  State  authorizing  a  recovery  for  such  injury,  by 
properly  pleading  same,  but  the  action  must  be  Instituted  within 
the  time  required  by  the  Statute  of  Limitations  of  this  State. 

2.  Limitation— statutes  of  Have  No  Extra-territorial  Force.— Stat- 
utes of  Limitation  are  of  State  regulation  and  are   founded    on 
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state  policy.  Such  statates  have  no  ex-territorial  force  or 
operation  for  which  reason  foreign  jurisdictions  are  not  bound  by 
them;  hence  the  doctrine  in  respect  to  the  limitation  of  actions 
is  that  the  law  of  the  forum  governs;  and  this  is  true  whether 
the  action  is  ex  contractu  or  ex  delicto. 

3.  Action— When  Law  of  Place  Governs  as  to  Right  of — Statute  of 
State  Without  Ex-territorial  Force.— While  the  statute  of  an- 
other State,  is  without  extra-territorial  force,  a  right  acquired 
under  it  will  always,  in  comity,  be  enforced,  if  not  against  the 
public  policy  of  the  State  where  the  action  is  brought  In  such 
cases  the  law  of  the  place  where;  the*  right  was  acquired  or  the 
liability  was  incurred,  will  govern  as  to  the  right  of  action,  while 
all  that  pertains  merely  to  the  remedy  will  be  controlled  by  the 
law  of  the  State  where  the  action  is  brought;  that  is  the  lex  fori, 
and  not  the  lex  loci,  will  prevail  with  respect  to  the  time  when 
the  action  should  be  commenced. 

4.  Ldmitation — Period  of  in  Kentucky  and  Indiana — ^Action  for  Per* 
sonal  Injuries. — ^Although  a  general  law  of  the  State  of  Indiana 
fixes  two  years  as  the  period  of  limitation  for  the  bringing  of  an 
action  to  recover  damages  for  a  personal  injury  sustained  in  that 
State,  as  in  Kentucky  the  period  of  limitation  as  to  such  an  action 
is  one  year,  in  order  to  enable  the  plaintiff  to  recover  in  the  latter 
State  for  a  personal  injury  sustained  in  Indiana,  he  must  bring 
the  action  within  the  year  next  after  the  injury  was  received. 

TEIAMAN  &  TEAMAN,  G.  H.  MOORMAN  and  BENJAMIN  D. 
WARFIELD  for  appellant 

P.  J.  PENTECOST  and  J.  W.  JOHNSON  for  appeUea 

Opinion  of  the  Cotjbt  by  Judge  Settle — ^Eeversing. 

The  appellee,  Fred  A.  Burkhart,  a  bridge  carpenter, 
while  in  the  employ  of  the  appellant,  Louisville  &  Nash- 
vile  Bailroad  Company,  and  at  work  upon  one  of  its  rail- 
road bridges  in  Vanderburgh  County,  Lidiana,  fell 
therefrom  a  distance  of  fourteen  feet  to  the  ground  be- 
low, whereby  his  collar  bone  was  broken  and  back 
sprained,  resulting  in  serious  and  permanent  injury  to 
his  person. 

The  accident  occurred  September  1,  1910,  and  on 
August  23,  1912,  this  action  to  recover  damages  there- 
for was  brought  by  him  against  appellant  in  the  Hender- 
son Circuit  Court;  it  being  alleged  in  the  petition  that 
both  appellant  and  appellee  are  residents  of  Kentucky; 
appellee  being  a  citizen  of  the  city  of  Henderson  and  ap- 
pella^t  having  been  incorporated  under  the  laws  of  Ken- 
tucky, having  its  chief  office  in  the  city  of  Louisville  and 
owning  a  railroad  running  from  the  city  of  Louisville 
through  the  county  and  city  of  Henderson  to  Evansville, 
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Indiana.  It  is  alleged  in  the  petition  that  appellee's  in- 
juries were  caused  by  the  negligence  of  appellant  and  its 
bridge  foreman  in  furnishing  him  a  defective  jack  screw 
not  reasonably  safe  for  use,  the  rod  of  which  slipped 
from  its  place  while  he  was  using  it  to  raise  a  bridge 
timber,  causing  him  to  lose  his  equilibrium  and  fall  to 
the  ground. 

The  action  was  based  upon  a  statute  of  Indiana  which 
makes  the  employer  liable  in  damages  to  the  employe  for 
an  injury  sustained  by  the  latter  by  reason  of  the  em- 
ployer's negligence  in  furnishing  him  a  defective  tool  or 
machinery  for  use  in  work  required  of  him.  Yet  another 
statute  of  that  State,  also  pleaded  by  appellee,  provides 
that  an  action  to  recover  damages  for  personal  injuries 
may  be  brought  at  any  time  within  two  years  next  after 
the  cause  of  action  accrues. 

The  answer  traversed  the  affirmative  matter  of  the 
petition,  except  its  averments  as  to  appellant  and  appel- 
lee 'being  residents  of  Kentucky,  alleged  contributory 
negligence  on  the  part  of  appellee  and  pleaded  the  stat- 
ute of  limitations  of  Kentucky  which  "bars  an  action  for 
the  recovery  of  damages  for  a  personal  injury  unless 
brought  within  a  year  after  the  injury  is  received.  The 
issues  were  completed  by  the  filing  of  a  reply  which  con- 
troverted the  pleas  of  contributory  negligence  and  limi- 
tation. The  trial  resulted  in  a  verdict  awarding  appellee 
$200  damages,  and  from  the  judgment  entered  thereon 
this  appeal  is  prosecuted. 

The  record  does  not  contain  the  evidence  nor  in- 
structions and  the  single  question  presented  for  decision 
by  the  appeal  is,  do  the  pleadings  support  the  judgment! 
In  other  words,  does  the  limitation  of  two  years  pre- 
scribed by  the  statute  of  Indiana,  or  that  of  one  year  pre- 
scribed by  the  statute  of  Kentucky  apply?  If  the  latter 
statute  should  control,  it  is  manifest  that  the  trial  court 
erred  in  refusing  the  peremptory  instruction  directing  a 
verdict  for  appellant,  which  was  asked  by  its  counsel  at 
the  conclusion  of  appellee's  evidence  and  again  after  all 
the  evidence  was  introduced. 

It  appears  from  the  petition  that  the  action  was 
instituted  only  seventeen  days  short  of  two  years 
after  appellee's  injuries  were  received,  and  it  is 
therein  alleged  that  '*the  law  of  the  State  of  Indiana 
also  provides  that  a  suit  for  damages  resulting  from  said 
injury  may  be  instituted  at  any  time  within  two  years 
from  the  date  of  said  injury." 

Digitized  by  VjOOQIC 


L.  &  N.  R.  E.  Co.  V.  Bnrkliart.  95 

The  answer  of  appellant  denies  the  applicability  of 
the  Indiana  Statute  of  two  years,  and,  in  the  third  para- 
graph, pleads  the  Kentucky  Statute  of  one  year,  there- 
fore, the  question  of  limitation  was  one  upon  which  the 
evidence  threw  no  light,  but  a  question  of  law  to  be  de- 
termined from  the  admitted  facts  presented  by  the  plead- 
ings. 

Waiving  the  question  whether  the  Indiana  Statute  of 
Limitations  was  sufficiently  pleaded  by  appellee,  it  can 
have  no  effect  in  this  state.  It  is  a  well  recognized  rule 
that  statutes  of  limitation  are  of  state  regulation  and 
founded  on  state  policy.  Such  statutes,  therefore,  have 
no  ex-territorial  force  or  operation,  for  which  reason 
foreign  jurisdictions  are  not  bound  by  them;  hence  the 
doctrine  in  respect  to  limitations  of  actions  is,  that  the 
law  of  the  forum  governs ;  and  this  is  true  whether  the 
action  is  ex  contractu  or  ex  delicto.  Minor's  Conflict  of 
'  Laws,  section  210;  25  Cyc,  1018. 

The  doctrine  is  thus  stated  in  Lewis'  Sutherland's 
Statutory  Construction,  section  668: 

**  And  ordinarily  courts  disregard  the  limitation  fixed 
in  the  contract  or  tort  and  enforce  only  the  lex  forV^ 

Necessarily  statutes  of  limitation  affect  the  remedy 
and  not  the  right ;  and,  as  argued  by  counsel  for  appel- 
lant, they  are  as  much  a  part  of  the  remedy  as  are  our 
forms  of  pleadiDg,  our  rules  of  evidence  and  our  manner 
of  conducting  trials,  hence  the  Indiana  Statute  of  Limi- 
tations can  have  no  more  operation  in  this  state  upon  the 
one  than  upon  the  other. 

The  rule  to  which  we  refer  has  always  been  the  law 
in  Kentucky  and,  among  the  earlier  cases  approving  it, 
is  that  of  Graves  v.  Graves,  2  Bibb.,  209,  in  the  opinion 
of  which  it  is  said : 

'*The  statute  of  limitations*  does  not  affect  the  valid- 
ity of  the  contract,  but  the  time  of  enforcing  it;  or,  in 
other  words,  it  does  not  destroy  the  right  but  withholds 
the  remedy.  It  would  seem  to  follow,  therefore,  that  the 
Ux  fori,  and  not  the  lex  loci  was  to  prevail  with  respect 
to  the  time  when  the  action  should  be  commenced." 

The  later  cases  show  no  departure  from  this  rule, 
among  these  are  the  following:  Bennett  v.  Delaim,  17  B. 
Mon.,  358;  Farmers,  &c.,3ank  v.  Level,  8  E.,  261;  Tem- 
pleton  V.  Sharp,  10  E.,  499 ;  Shilleto  v.  Eichardson,  102 
Ky.,  52 ;  Lobatt  v.  Smith  &  "WTiitney,  82  Ky.,  599 ;  in  each 
of  which  it  was  held  that  the  statutory  bar  of  the  state 
where  the  remedy  is  sought  to  be  enforced  by  action,  and 
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not  that  of  the  state  where  the  contract  was  made,  gov- 
erns. In  a  more  recent  case,  L.  &  N.  R.  R.  Co.  v.  Whit- 
low's Admr.,  114  Ky.,  470,  quoting  with  approval  from 
Herrick  v.  Railway,  31  Minn.,  16,  we  said : 

'*The  statute  of  another  state  has,  of  course,  no  extra- 
territorial force,  but  a  right  acquired  under  it  will  al- 
ways, in  comity,  be  enforced,  if  not  against  the  public 
l)olicy  of  the  laws  of  the  former.  In  such  cases  the  law 
of  the  place  where  the  right  was  acquired  or  the  liability 
was  incurred  will  govern  as  to  the  right  of  action,  while 
all  that  pertains  merely  to  the  remedy  will  be  controlled 
by  the  law  of  the  state  where  the  action  is  brought ;  and 
we  think  the  principle  is  the  same  whether  the  right  of 
action  be  ex  contractu  or  ex  delicto/' 

In  the  still  more  recent  case  of  Adams  Express  Co.  v. 
Walker,  119  Ky.,  126,  we  find  this  expression  of  the  same 
conclusion : 

**It  is  insisted  for  appellant  that  the  contract  here 
having  been  made  in  Wooster,  Ohio,  it  must  be  governed 
by  the  laws  of  Ohio,  and  that  by  the  laws  of  Ohio  such  a 
limitation  is  valid.  Limitation  is  governed  by  the  law  of 
the  forum  in  which  the  suit  is  brought,  and  the  courts  of 
this  state  will  not  as  a  matter  of  comity,  enforce  a  con- 
tract made  in  Ohio  as  to  the  time  when  the  suit  shall  be 
brought,  for  this  matter  is  regulated  by  our  statutes. 

Section  2516,  Kentucky  Statutes,  fixes  the  limitation 
in  such  a  case  as  the  one  at  bar  and  is  quite  emphatic  in 
its  declaration  that : 

''An  action  for  an  injury  to  the  person  of  the  plaintiff 
*  *  *  shall  be  commenced  within  one  year  next  after 
the  cause  of  action  accrued,  and  not  thereafter.' ' 

It  is  true  as  argued  by  appellee's  counsel,  there  are 
some  exceptions  to  the  limitation  it  declares,  but  they 
have  no  application  to  this  case,  the  exceptions  are 
found,  however,  in  section  2541  (misnumbered  2451)  and 
section  2542. 

Section  2541  provides : 

''When,  by  the  laws  of  any  other  state  or  country,  an 
action  upon  a  judgment  or  decree  rendered  in  such  state 
or  country  cannot  be  maintained  there  by  reason  of  the 
lapse  of  time,  and  such  judgment  or  decree  is  incapable 
of  being  otherwise  enforced  there,  an  action  upon  the 
same  cannot  be  maintained  in  this  state,  except  in  favor 
:  of  a  resident  thereof,  who  has  had  the  cause  of  action 
from  the  time  it  accrued.  *' 
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Obvionsly,  this  section  has  no  application  to  the  case 
in  handy  for  it  is  not  an  action  npon  a  judgment  or  decree. 
Section  2542  provides : 

"When  a  cause  of  action  has  arisen  in  another  state 
or  country  between  the  residents  of  such  state  or  country 
or  between  them  and  a  resident  of  another  state  or  coun- 
try, and  by  the  laws  of  the  state  or  country  where  the 
cause  of  action  accrued,  an  action  cannot  be  maintained 
thereon  by  reason  of  the  lapse  of  time,  no  action  can  be 
maiatained  thereon  in  this  state/* 

It  is  equally  obvious  that  this  section  can  aflford  ap- 
pellee no  relief  for  it  only  applies  to  a  case  where  the 
action  is  barred  by  the  law  of  the  state  where  it  arose ; 
as  held  in  Lobatt  v.  Smith  &  Whitney,  83  Ky.,  599,  it  has 
no  reference  to  residents  of  this  state  but  to  those  who 
are  non-residents  of  the  state  and  come  into  it  in  order 
to  enforce  their  rights ;  the  object  of  the  statute  being  to 
prevent  one  of  them  from  having  an  advantage  over  the 
other. 

Nor  do  we  think  the  case  of  Shillito  v.  Eichardson, 
102  Ky.,  51,  relied  on  by  appellee,  has  any  application. 
The  parties  were  both  non-residents  of  Kentucky,  the 
plaintiff  residing  in  Ohio  and  the  defendant  in  New  York, 
to  which  state  he  had  removed  from  Ohio.  The  action 
was  brought  in  Kentucky,  but  the  cause  of  action  arose 
in  Ohio.  The  defendant  answered  pleading  the  statute 
of  limitations  of  Kentucky,  but  by  reply  the  plaintiff 
pleaded  the  Ohio  Statute  of  Limitations  which  had  not 
barred  the  cause  of  action  when  the  defendant  removed 
from  Ohio  to  New  York,  and,  under  the  laws  of  Ohio,  did 
not  run  while  he  remained  in  New  York.  So,  as  the  case 
was  one  between  citizens  of  other  states,  upon  a  cause  of 
action  which  arose  in  Ohio  and  had  not  been  barred  by 
the  statute  of  limitations  of  that  state,  and  the  statute 
would  have  interposed  no  bar  if  the  action  had  been 
brought  in  Ohio,  it  was  properly  held  that  the  action 
could  be  maintained  in  Kentucky.  In  other  words,  the 
case  was  one  to  which  section  2542,  Kentucky  Statutes, 
was  clearly  applicable. 

The  case  at  bar,  however,  is  wholly  different,  for  both 
appellant  and  appellee  were,  when  the  cause  of  action 
arose  and  have  since  remained,  residents  of  this  state, 
hence,  although  the  cause  of  action  arose  in  Indiana,  sec- 
tion 2542,  does  not  apply,  but  the  case  must  be  controlled 
by  section  2516,  Kentucky  Statutes,  which  requires  such 
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an  action  to  be  brought  within  a  year  next  after  the 
cause  of  action  arose.  , 

If  the  statute  of  Indiana,  which  gives  the  right  of  ac- 
tion attempted  to  be  asserted  by  appellee,  had  prescribed 
the  time  within  which  the  action  to  enforce  the  right 
must  be  brought,  quite  a  different  question  from  the  one 
we  have  would  have  been  presented,  for,  in  that  case,  the 
limitation  as  to  time  would  have  to  be  treated  as  a  part 
of  the  right  and  be  governed  by  the  same  law  that  creates 
the  right. 

But  the  Indiana  Statute  in  question  does  not  pre- 
scribe the  period  of  limitation,  it  is  instead  found  in  an- 
other and  general  statute  of  that  §tate,  therefore,  it  has 
no  force  outside  of  that  state,  and  such  limitation  cannot 
be  applied  in  Kentucky. 

As  said  by  Mr.  Minor  in  his  Conflict  of  Laws,  sec- 
tion 10: 

**But  if  the  period  of  limitation  is  not  prescribed  by 
the  same  statute  which  confers  the  right,  but  is  found  in 
a  general  statute,  the  general  principle  applies,  and  it 
becomes  a  law  relating  to  the  remedy,  which  will  have  no 
ex-territorial  force.  In  such  case  the  law  of  the  situs 
of  the  remedv  {lex  fori)  again  becomes  the  proper  law/' 
Cooley  Con.  Lim.,  3  Ed.,  361;  ** The  Harrisburg,''  119  IT. 
S.,  126;  McArthur  v.  Goddin,  12  Bush,  274. 

This  question  was  considered  and  elaborately  dis- 
<5ussed  in  0 'Shields  v.  Georgia  Pac.  R.  Co<;,  6  L.  R.  A. 
(Old  Ed.),  152,  85  Ga.,  621,  and  by  the  Georgia  Supreme 
Court  held,  that  where  a.right  of  action  is  given  by  a  stat- 
ute of  another  state  and  no  period  of  limitation  is  pre- 
scribed otherwise  than  by  the  general  law  of  limitation 
prevailing  in  that  state,  the  lex  fori  not  the  lex  loci  ap- 
plies on  the  subject  of  limitation. 

Here  the  appellee's  petition  shows  a  common  law 
right  of  recovery;  the  fact  that  he  needlessly  set  forth  a 
statute  of  Indiana,  which  does  not  prescribe  the  period 
of  limitation,  will  not  enable  him  to  evade  the  Kentucky 
law  as  to  the  limitation,  which  necessarily  controls; 
therefore,  the  peremptory  instruction  asked  by  the  ap- 
pellant should  have  been  given. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remanded  for  a  new  trial  consistent  with  the 
opinion. 
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Green  v.  Bums. 

(Decided  May  28,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  First  Division). 

Master  and  Servant— Action  for  Damages — ^Former  Opinion — JHw^ 
dence  Supplied — Negligence. — In  an  action  by  a  servant  for  dam* 
ages  the  judgment  awarding  damages  was  reversed  upon  a  fof* 
mer  appeal  for  failure  of  evidence,  but  upon  the  present  appeal 
the  evidence  pointed  out  was  supplied,  there  is  no  error  in  the 
instructions  and  the  judgment  complained  of  was  properly  rea- 
dered. 

JACOB  SOLINGER  for  appellant 

BDWARDS,  06DEN  &  PBAK  for  appellee. 

Opinion  op  the  Coukt  by  Judge  Tukneb — ^AfiSrming. 

This  is  the  second  appeal  of  this  case,  and  the  opin- 
ion on  the  former  appeal  will  be  found  in  142  Ky.,  710. 

It  is  an  action  by  appellee  seeking  a  recovery  of  dam- 
ages against  appellant  for  the  alleged  negligence  of  one 
of  appellant's  employees  in  closing  an  extension  table  so 
as  to  mash  and  crush  appellee's  thumb. 

The  former  opinion  reversed  the  judgment  of  the 
circuit  court,  and  said  that  a  peremptory  instruction 
should  have  been  given  because  the  evidence  did  not  show 
that  the  employee  knew  when  he  closed  the  table  that  her 
thumb  was  between  the  leaves  of  the  table,  and  did  not 
show  any  fact  from  which  that  might  be  reasonably  in- 
ferred, or  that  by  the  exercise  of  ordinary  care  he  could 
have  known  her  thumb  was  in  position  to  be  injured,  and 
that  it  was  absolut^ily  necessary  for  plaintiff  to  show  this 
before  she  could  recover. 

On  the  last  trial  the  failure  in  the  evidence  pointed 
out  in  the  former  opinion  was  duly  supplied,  the  appellee 
testifying  that  appellant's  servants  saw  her  hand  in  po- 
sition to  be  mashed  when  he  closed  the  table. 

There  is  no  complaint  of  the  instructions,  and  in  view 
of  this  testimony  the  court  properly  overruled  the  motion 
for  a  peremptory  instruction. 

Judgment  affirmed. 
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Louisville  &  Nashville  Railroad  Company  v.  Cox. 

(Decided  May  28,  1913.) 

Appeal  from  Kenton  Circuit  Court 
Criminal,  Common  Law  and  Equity  Division). 

1,  Verdict — ^Reversal  of  Judgment  Because  Excessive — New  Trial — 
Evidence. — ^Where  a  Judgment  for  |6,800  was  reversed  be- 
cause the  verdict  was  excessive,  and  in  the  opinion  certain  in- 
structions were  directed  to  be  given  upon  a  new  trial,  the  evi- 
dence upon  the  new  trial  being  the  same  as  on  the  former  trial, 
and  the  instructions  given  as  directed,  the  verdict  for  |2,500  will 
not  be  disturbed. 

2.  Instructions — ^Refusal  to  Give  Peremptory  Instruction — Former 
Appeal — Submission. — ^As  to  .the  contention  by  appellant  that  a 
peremptory  instruction  should  have  been  given,  it  is  sufficient  to 
say  that  it  was  expressly  held  on  the  former  appeal  that  the 
case  should  have  been  submitted  to  the  jury. 

8.  Master  and  Servant — ^Rule  as  to  Discharge  of  Employees — Un- 
written Rule — Absence  of  Notice  to  Employee — ^Instructions. — 
While  the  former  opinion  indicated  that  there  should  have  been 
an  instruction  as  to  the  existence  of  a  rule  which  authorized  the 
discharge  of  employees  who  were  habitually  garnished,  the 
nature  of  the  instruction  was  not  indicated,  and  for  this  reason 
the  question  will  not  be  deemed  to  have  been  settled  in  that  opin- 
ion. It  would  be  unfair  for  a  company  to  have  unwritten  or 
secret  rules  under  which  an  employee  might  be  discharged  with- 
out notice,  and  the  idea  expressed  in  the  instruction  given  has 
been  approved  by  this  court  (See  107  Ky.,  233). 

BENJAMIN  D.  WARFIELD,  S.  D.  ROUSE  for  appellant 

F.  J.  HANLON  for  appellee. 

Opinion  of  the  Court  by  Judge  Turner — ^Affirming. 

This  is  the  second  appeal  of  this  case,  the  opinion  on 
the  former  appeal  being  reported  in  145  Ky.,  667.  The 
verdict  on  the  first  trial  was  for  $6,800  and  the  court 
after  going  fully  into  the  law  and  facts  of  the  case  and 
considering  every  feature  of  it,  reversed  the  judgment 
principally  for  the  reason  that  the  verdict  was  excessive ; 
but  it  indicated  certain  additional  instructions  which 
were  to  be  given  upon  a  new  trial. 

The  evidence  was  in  substance  the  same  as  on  the 
former  trial,  the  additional  instructions  suggested  were 
given,  and  the  last  trial  resulted  in  a  verdict  for  $2,500. 

It  is  now  urged  that  a  peremptory  instruction  should 
have  been  given  for  several  stated  reasons ;  but  it  is  suf- 
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ficient  to  say  that  it  was  expressly  held  on  the  former  ap- 
peal that  the  case  should  have  been  submittd  to  the  jury. 

The  only  new  question  which  is  suggested  in  the  brief 
of  counsel,  which  was  not  necessarily  involved  and  ex- 
pressly or  by  implication  passed  upon  in  the  former 
opinion,  is  that  in  its  instruction  the  court  on  the  last 
trial  in  dealing  with  the  alleged  rule  of  the  company  to 
discharge  its  employees,  who  were  habitually  garnished 
required  that  before  the  jury  could  find  against  plaintiff 
on  that  ground,  they  must  believe  that  he  knew  or  by  the 
exercise  of  ordinary  care  could  have  known  of  the  exis- 
tence of  such  a  rule ;  it  being  the  contention  of  appellant 
that  it  was  immaterial  whether  plaintiff  knew  of  this  rule 
01  not.  It  is  true  the  court  in  the  former  opinion  indi- 
cated that  there  should  have  been  an  instruction  upon 
this  feature  of  the  case,  but  did  not  in  terms  suggest  its 
nature,  and  for  that  reason  this  question  will  not  be 
deemed  to  have  been  settled  in  that  opinion. 

The  evidence  by  one  of  the  officers  of  the  company  is 
that  there  was  such  an  unwritten  rule ;  but  there  is  no 
evidence  that  any  such  rule  was  printed  or  that  any  pub- 
licity was  given  to  it. 

Appellee  denies  that  he  knew  of,  or  that  he  had  any 
notice  of  any  such  rule.  It  is  apparent  that  it  would  be 
unfair  to  an  employee  for  a  company  to  have  unwritten 
or  secret  rules  under  which  he  might  be  discharged  when 
he  had  no  notice  of  them;  employees  are  not  expected  to 
obey  rules  or  follow  regulations  of  which  they  have  no 
knowledge.  If  an  employer  may  formulate  secret  rules 
by  which  his  employees  are  to  be  guided,  and  claim  the 
right  to  discharge  an  employee  who  is  working  for  him 
under  contract  because  of  the  infraction  of  such  rules, 
the  employees'  contract  of  employment  would  be  of  little 
value  to  him.  The  idea  expressed  in  the  instruction  as 
given  has  been  approved  by  this  court  in  the  case  of  the 
L.  &  N.  Eailroad  Co.  v.  Bocock,  107  Ky.,  233. 

Judgment  affirmed. 


New  Bell  Jellico  Coal  Company  v.  Sowders. 

CDecided  May  28,  1913.) 

Appeal  from  Bell  Circuit  Court. 

1.    Mines  and  Mining— -PropB— Where  to    be    Furnished— DttCy^    ef 
Mine  Owner— Subsection  7  of  Section  2739b,  Ky.  Statutes. — ^It  la 
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the  duty  of  the  mine  owaer  to  furnish  props  at  the  place  where 
the  miner  is  at  work. 

2.  Mines  and  Mining— Prop&— Negligent  or  Willful  Failure  to  Fwr- ' 
nlsh — ^Action  for  Damages — Subsection  7  of  Section  2739b,  Ky. 
Statutes. — In  a  civil  action  for  damages  a  person  injured  may 
recover  of  the  mine  owner  for  either  a  negligent  or  willful  failure 
to  furnish  props  as  required  by  subsection  7  of  section  2739b,  Ky. 
Statutes. 

3.  Mines  and  Mining — ^Instructions. — ^Where  the  mine  owner  fails 
to  furnish  props  but  the  miner  nevertheless  continues  at  work, 
an  instruction  telUng  the  jury  to  find  against  the  plaintiff  on  that 
account  unless  they  believed  from  the  evidence  that  the  defective 
roof  in  the  mine  and  the  dangers  therefrom  were  so  obvious  as 
that  none  but  the  reckless  would  have  remained  therein  and 
proceeded  to  work  thereunder,  is  erroneous  and  prejudicial.  The 
correct  rule  is  that  the  owner  is  still  liable,  unless  the  danger 
from  the  lack  of  props  is  not  only  imminent,  but  so  obvious  that 
an  ordinarily  careful  man  would  not  have  worked  under  the  cir- 
cumstances. 

WILLIAM  LOW  and  O'REAR  &  WILLIAMS  for  appellant 

PITZER  D.  BLACK  and  BLACK,  GOLDEN  &  OWENS  for  ap- 
pellee. 

Opinion  of  the  Cottbt  by  William  Rogers  Clat, 
Commissioner — Reversing. 

In  this  action  for  damages  for  personal  injuries  plain 
tiflf,  William  H.  Sowders,  obtained  a  verdict  and  judg 
ment  against  the  New  Bell  Jellieo  Coal  Company  in  the 
sum  of  $2,000.    The  defendant  appeals. 

The  action  was  predicated  on  defendant's  failure  to 
furnish  plaintiff  props  for  securing  the  roof  of  the  mine 
where  plaintiff  was  at  work.  The  defendant  denied  the 
allegations  of  the  petition  and  also  pleaded  contributory 
negligence. 

The  facts  are  as  follows:  Plaintiff  and  other  em- 
ployes were  engaged  in  removing  columns  of  coal  com- 
monly known  as  stumps  or  pillars,  which  were  left  in  the 
mine  to  support  the  roof.  He  was  at  work  at  the  time 
at  a  place  from  8  to  12  feet  from  the  last  props.  The 
props  should  have  been  about  3  feet  apart.  While  so  en- 
gaged, a  large  piece  of  slate  fell  and  struck  plaintiff, 
severely  injuring  him.  It  appears  that  the  company 
kept  its  props  outside  of  the  mine  at  points  under  the  in- 
cline. When  the  miner  desired  props  he  would  go  to 
this  place,  select  those  desired,  mark  them  with  the 
number  of  his  working  place  and  load  them  in  the  empty 
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cars  returning  up  the  incline.  Other  employees  of  the 
company  would  place  the  car  of  props  near  the  drift 
mouth  of  the  mine  on  the  track  ready  to  be  hauled  by  the 
drivers  into  the  working  place  indicated  on  the  props. 
The  drivers  would  then  haul  the  props  to  the  place  indi- 
cated. On  the  afternoon  of  the  day  before  plaintiff  was 
injured  he  left  his  working  place  and  went  outside  to  se- 
lect his  props.  Having  selected  and  marked  them  he 
began  to  load  them  on  one  of  the  empty  cars,  but  was  ad- 
vised by  the  drum  man  not  to  do  that. 9s  that  car  was  not 
going  to  his  working  place.  Plaintiff  remonstrated  with 
the  drum  man  for  not  taking  his  props  in  and  then  went 
back  to  his  place  of  work.  Shortly  thereafter  he  came 
out  of  the  mine,  went  down  the  incline  and  loaded  his 
props,  at  the  same  time  marking  them  so  as  to  indicate 
where  they  were  to  be  taken.  The  drum  man  stopped  the 
car  for  the  purpose  of  enabling  plaintiff  to  load  the  props. 
After  they  were  loaded  the  car  was  drawn  up  the  in- 
cline and  placed  on  a  switch  near  the  drift  mouth  where 
tfie  driver  whose  duty  it  was  to  take  them  to  plaintiff's 
working  place  could  get  them.  The  drum  man  told  the 
driver  that  the  car  contained  props  for  plaintiff's  work- 
ing place.  Instead  of  taking  the  props  to  plaintiff's 
working  place  one  of  the  drivers  took  them  to  the  work- 
ing place  of  a  man  by  the  name  of  Eicketts,  who  was  em- 
ployed in  another  entry.  Eicketts,  although  he  had  not 
ordered  any  props,  imloaded  the  props  and  used  them  at 
his  working  place.  The  props  were  marked  with  the 
figure  **2"  and  the  letter  **L,"  designating  the  second 
left  entry.  The  driver  in  taking  the  props  to  Eicketts 
passed  by  plaintiff's  working  place.  Plaintiff's  witnesses 
further  testified  that  plaintiff  took  his  pick  and  sounded 
the  roof,  and  that  he  and  the  others  inspected  the  roof  to 
see  if  there  were  any  cracks.  His  purpose  in  testing 
the  roof  with  his  pick  was  to  see  if  there  was  any  drummy 
slate.  This  was  the  usual  way  of  jnaking  the  test.  De- 
fendant's foreman  testified  that  plaintiff's  injury  was 
caused  by  a  piece  of  slate  falling  on  him,  and  in  his  opin- 
ion had  the  roof  been  tested^  the  slate  would  have 
soxmded  drummy.  The  only  exception  to  this  is  in  the 
case  of  bells,  kettles  and  horsebacks.  The  piece  of  slate 
in  question  was  not  of  this  kind. 

Section  2739b,  Kentucky  Statutes,  subsections  7  and 
8.  are  as  follows : 
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Sub-sec.  7. 

**Each  owner,  lessee  or  operator  of  every  min^  to 
which  the  mining  laws  of  the  State  apply,  shall  provide 
and  furnish  to  the  miners  employed  in  said  mine  a  suf- 
ficient number  of  caps  and  props,  said  props  to  be  sawed 
square  at  each  end,  to  be  used  by  said  miners  in  secur- 
ing the  roofs  in  their  rooms,  and  such  other  working 
places  where  by  law  or  custom  of  those  usually  engaged 
in  such  employment  it  is  the  duty  of  said  miners  to  keep 
the  roof  propped,  after  the  miner  has  selected  andi 
worked  the  same/* 

Sub-sec  8. 

**  Except  as  herein  otherwise  provided,  any  willful 
neglect  or  failure  or  refusal  of  any  owner,  lessee  or 
operator  of  a  coal  mine,  or  of  any  person  employed  in 
such  mine,  to  comply  with  the  provisions  of  this  act  af- 
fecting such  owner,  lessee,  operator  or  person,  or  any 
attempt  to  obstruct  or  interfere  with  any  person  in  the 
discharge  of  the  duties  imposed  on  such  person,  shall 
be  deemed  a  misdemeanor,  t)unishable  by  a  fine  of  not 
less  than  one  hundred  dollars,  and  not  more  than  two 
hundred  dollars/* 

For  the  defendant  it  is  insisted  that  it  complied  with 
subsection  7  supra  by  actually  furnishing  props  to  plain- 
tiff at  the  mouth  of  the  mine.  In  our  opinion  this  was 
not  a  compliance  with  the  statute.  The  props  are  heavy. 
The  duty  of  transporting  them  is  not  imposed  on  the 
miner.  His  only  duty  is  to  prop  the  roof.  The  statute 
contemplates  that  the  mine  owner  shall  furnish  the  props 
at  the  place  where  they  are  to  be  used.  In  no  other  way 
can  the  purpose  of  the  statute  be  effectuated.  Not  only 
so,  but  this  was  the  custom  of  the  mine.  The  mine  fore- 
man, Mr.  Cox,  so  testified.  This  duty  cannot  be  dele- 
gated. The  negligence  of  the  driver  in  failing  to  deliver 
them  was  the  negligence  of  the  master.  4  Thompson 
on  Negligence,  sec.  4182;  White's  Per.  Inj.  in  Mines,  sec. 
26;  Curvin  v.  Grimes,  132  Ky.,  559. 

While  it  is  true  that  subsection  8  supra  imposes  a 
penalty  only  in  the  event  of  willful  negligence  or  failure 
or  refusal  to  comply  with  the  provisions  of  the  act,  that 
section  is  applicable  only  in  case  of  a  criminal  prosecu- 
tion. Section  466  of  the  Kentucky  Statutes  provides 
fi.j>f  o  person  injured  by  a  violation  of  a  statute  may  re- 
'om  the  offender  such  damages  as  he  may  sustain 
3n  of  the  violation,  although  a  penalty  or  for- 
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f eiture  for  such  violation  be  thereby  imposed.  For  either 
a  willful  or  negligent  violation  of  the  statute  in  question 
a  person  thereby  injured  may  recover  damages  in  a^  civil 
action.  In  those  jurisdictions  where  the  statute  itself 
gives  a  right  of  action  only  in  the  case  of  willful  negli- 
gence, a  different,  rule  prevails.  Odin  Goal  Co.  v.  Den- 
man^(Ill.)  76  Am.  St.  Eep.,  45. 

Complaint  is  made  of  instruction  No.  5,  which  is  as 
follows : 

* 'Although  you  may  believe  from  the  evidence  that 
the  defendant  failed  to  provide  and  furnish  to  plaintiff 
the  props  as  required  by  instruction  No.  1,  and  that  by 
reason  of  such  failure,  the  place  where  plaintiff  was  at 
work  was  dangerous,  and  that  plaintiff  knew  thereof, 
yet,  you  should  not  on  that  account  find  against  the 
plaintiff  unless  you  shall  believe  from  the  evidence  that 
the  defect  in  the  roof  of  the  mine  at  the  place  where  he 
was  and  the  dangers  therefrom  were  so  obvipus  as  that 
none  but  the  reckless  would  have  remained  therein  and 
proceeded  to  work  thereunder.'* 

It  will  be  observed  that  the  foregoing  instruction  re- 
lieves the  plaintiff  from  any  negligence  in  working  with- 
out the  props  unless  the  danger  therefrom  was  so  ob- 
vious as  that  none  but  the  reckless  would  have  remained 
therein  and  proceeded  to  work  thereunder.  Where  the 
master  fails  to  furnish  props  and  the  servant  neverthe- 
less remains  at  work,  the  correct  rule  is  that  the  master 
is  still  liable  for  any  injury  caused  by  lack  of  props,  un- 
less^ the  danger  therefrom  is  not  only  imminent,  but  so 
obvious  that  an  ordinarily  careful  man  would  not  have 
worked  under  the  circumstances.  Low  v.  Clear  Creek 
Coal  Co.,  140  Ky.,  754.^  Eecklessness  is  something  more 
than  a  failure  to  exercise  ordinary  care.  It  more  nearly 
approaches  gross  negligence,  which  is  certainly  not  the 
standard  by  which  the  employee's  duty  is  to  be  measured 
We  are,  therefore,  of  the  opinion  that  the  instruction 
did  not  properly  present  the  law  of  the  case.  Plaintiff's 
own  evidence  shows  that  the  props  should  not  have  been 
further  apart  than  a  man's  body.  He  was  working  at 
a  place  between  8  and  12  feet  from  the  last  props.  While 
claiming  that  he  tested  the  roof  and  found  nothing  to 
indicate  that-  it  was  likely  to  fall,  defendant's  evidence 
shows  that  had  such  a  test  been  made  the  true  condition 
of  the  roof  would  have  been  disclosed.  Notwithstanding 
tMg  fact  he  remained  at  work.  The  instruction  in  ques- 
tion presented  the  only  defense  the  defendant  had,  yet 
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presented  it  in  snch  a  form  as  to  excnse  defendant  only 
in  the  event  that  plaintiff  was  reckless.  Under  these 
circnmstances  we  conclude  that  defendant's  substantial 
rights  were  prejudiced. 

^  Judgment  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


Gatfaiight,  et  aL  V.  H.  M.  ByUesby  &  Company,  et  aL 

(Decided  May  28,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

1«  MuniciiMil  Corporations — Ordinance— When  Void.— An  ordinance 
IMissed  by  a  municipality  cannot  be  invalid  upon  any  other 
ground  than  its  illegality.  It  Is  not  within  the  province  of  the 
court  to  say  that  a  valid  ordinance  is  unwise  or  impolitic;  those 
questons  must  be  addressed  solely  to  the  General  Council. 

2.  Municipal  Corporations — Ordinance — ^Discussion  of. — It  is  not  for 
the  courts  to  say  how  much  discussion  the  General  Council 
should  allow  before  adopting  an  ordinance,  or  that  parliamentary 
rules  of  procedure  should  be  applied  otherwise  than  under  the 
ordinary  rules  of  such  procedure. 

3.  Municipal  Corporations — ^Amendment  of  Ordinances. — Section 
2777  of  the  Kentucky  Statutes,  whch  provides  that  no  ordinance 
shall  be  altered  or  amended  in  any  way  except  by  repealing  lt» 
was  intended  to  prevent  loose  legislation  of  doubtful  meaning 
rather  than  to  control  parties  in  the  exercise  of  their  rights 
under  existing  ordinances. 

4.  Municipal  Corporations — Granting  of  New  Franchise  Upon  Ex- 
piration of  Original  Franchise. — ^Where  a  gas  franchise  expires, 
and  the  city  is  required  under  section  3037d  of  the  Kentucky 
Statutes  to  sell  a  similar  franchise,  the  owner  of  the  expiring 
franchise  is  the  only  one  that  can  complain  if  the  city  offers  to 
sell  a  new  franchise  different  from  the  one  that  has  expired. 

5.  Municipal  Corporations — ^Power  to  Contract  as  to  Existing  Fran- 
chise.— ^A  municipality  cannot,  in  the  absence  of  express  legisla- 
tive authority,  make  contracts  or  pass  by-laws  which  would  cede 
away,  control  or  embarrass  its  legislative  or  governmental 
powers,  or  which  would  disable  It  from  performing  its  public 
duties;  but  this  rule  does  not  prevent  the  municipality  from  con- 
tracting with  the  owner  of  the  franchise  to  waive  a  contract 
right. 

6.  Municipal  Corporations — ^Power  •to  Contract — ^Where,  under  the 
charter  of  a  gas  company,  the  city  had  the  right  to  purchase  the 
plant  at  the  expiration  of  the  charter,  the  city  has  the  power  to 
grant  a  new  franchise  and  to  postpone  the  purchase  of  the  plant 
untU  the  expiration  of  the  new  franchisa 
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7.  Municipal  Corporations — Power  to  Contract  for  Future  Maximum 
Rates  for  Electricity. — Where  a  municipality  expressly  reserves 
the  right  to  make  reasonable  regulations  of  rates  for  electricity, 
an  ordinance  which  provides  that  the  city  will,  in  the  future, 
pass  an  ordinance  fixing  maximum  rates  for  electricity  to  which 
the  owner  of  the  franchise  to  furnish  electricity  agrees,  the  ordi- 
nance is  not  Illegal  upon  the  ground  that  it  undertakes  to  com- 
mit the  General  Council,  in  advance,  to  certain  maximum  rates, 
since  the  General  Council  may,  at  any  time,  fix  other  rates  pro- 
vided they  be  reasonable. 

S.  Public  Policy — ^How  Expressed. — ^HThe  public  policy  of  a  State  is 
expressed  in  its  Constitution  and  Statutes,  and  in  its  common  law 
as  found  in  the  opinions  of  its  court  of  last  resort;  and  if  the  Con- 
stitution or  Statutes  speak  iipon  a  subject,  the  public  policy  of  the 
State  is  fixed  to  that  extent 

9.  Municipal  Corporations — Contract — ^Public  Policy. — ^The  act  of  a 
municipality  which  has  the  sanction  of  law,  cannot  be  against  pub- 
lic policy. 

10.  Trusts— Pools— Subject  to  Fine  Only.— Under  the  Act  of  1906 
(Kentucky  Statutes  section  3941a),  known  as  the  "Pooling  Stat- 
ute," and  which  amended  the  Act  of  1890  (Kentucky  Statutes, 
8916  to  3941  inclusive)  against  "Pools,  Trusts  and  Conspiracies," 
there  is  no  prohibition  against  the  formation  of  trusts  or  pools 
in  Kentucky,  since  the  Act  of  1906  merely  provides  a  fine  against 
trusts  and  pools  in  case  they  sell  their  products  above  or  below 
their  real  valua 

U.  Municipal  Ck>rporatlan8 — ^Franchise  to  be  Sold  After  "Due  Adver- 
tisement"— ^IJnder  section  164  of  the  Constitution,  which  provides 
that  a  municipality  can  only  seU  a  franchise  "after  due  advertise- 
ment'* the  court  cannot  question  the  good  faith  of  the  council  in 
fixing  the  length  of  the  advertisement  at  not  less  than  two  weeks, 
and  in  two  dilTerent  newspapers. 

U  Municipal  Ck>rporation0— Sale  of  Franchise— Highest  and  Best 
Bidder. — ^IJnder  section  164  of  the  Ck>nstitution,  which  requires 
all  franchises  granted  by  a  municipality  to  be  sold  publicly  to  the 
highest  and  best  bidder,  an  ordinance  which  is  so  drawn  as  to 
omflne  the  bidding  to  one  person  is  invalid. 

U.  Municipal  Corporations— Sale  of  Franchise— Exclusive  Bidder. — 
The  mere  fact  however,  that  one  bidder  has,  by  reason  of  his 
ownership  of  an  existing  franchise,  or  his  capital,  an  advantage 
over  other  bidders,  does  not  make  him  an  exclusive  bidder  within 
the  rule  above  laid  down. 

li.  Municipal  Ck>rporations— Franchise  May  be  Ckmflned  to  Territory 
Already  Occupied. — ^The  fact  that  an  ordinance  for  the  sale  of  a 
gas  or  electric  franchise  is  drawn  so  as  to  cover  only  territory 
already  occupied  by  the  pipes  or  wires  of  an  existing  company, 
will  not  invalidate  the  ordinance. 

U.  Municipal  Corporations— May  Waive  Franchise  Provision.— A  pro- 
vision in  the  franchise  of  an  electric  company  prohibiting  it  from 
selling  out  to  a  competitor  may  be  waived  by  an  agreement  be- 
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tween  the  owner  of  the  franchise  and  the  municipality  that 
granted  it 
16L  Municipal  Corporationfl— Waiver  of  Franchiae— BzclusiTe  Bidder. 
— ^Where  the  franchise  of  an  electric  company  prohibited  it  from 
selling  out  to  a  competitor*  and  the  municipality  ofTered  to  sell 
a  natural  gas  franchise,  and  agreed  to  waiye  the  prohibition  in 
fftyor  of  the  competitor  of  the  electric  company  in  case  it  should 
buy  the  natural  gas  franchise,  the  ordinance  offering  the  natural 
gas  franchise  for  sale  did  not  yiolate  the  rule  against  ezclusiTO* 
ness  in  public  bidding,  since  the  waiver  merely  put  the  competi- 
tor upon  an  equal  footing  with  other  bidders. 

WBHLB  ft  WEHLB,  W.  W.  THUM,  C.  C.  HIBATT,  JOHN  H. 
CHANDLER  and  HENRY  M.  JOHNSON  for  plaintiffs. 

PENDLETON  C.  BECKLET,  J.  W.  S.  CLEMENTS  and  STUART 
CHEVALIER  for  City  of  Louisville,  et  aL 

O'DOHERTY  &  YONTS  for  Kentucky  Heating  Company. 

A.  J.  CARROLL  for  Kentucky  Electric  Company. 

HUMPHREY,  MIDDLETON  &  HUMPHREY  for  H  M.  ByUesby 
ft  Company,  et  al. 

Opinion  by  Judge  Miller — ^Dissolving  Injunction. 

This  injunction  suit  was  brought  by  J.  B.  Gathright 
and  fourteen  other  citizens  and  taxpayers  of  the  city  of 
Louisville,  against  **H.  M.  ByUesby  &  Company,"  incor- 
porated, the  Louisville  Gas  Company,  the  Kentucky 
Heating  Company,  the  Kentucky  Fuel  Gas  Company,  the 
Louisville  Lighting  Company,  the  Kentucky  Electric 
Company,  the  city  of  Louisville,  W.  0.  Head,  Mayor  of 
the  city  of  Louisville,  Pendleton  Beckley,  attorney  for 
said  city,  and  John  D.  Wakefield,  M.  W.  Neal,  and  James 
G.  Caldwell,  constituting  the  Board  of  Public  Works  of 
the  city  of  Louisville,  to  enjoin  the  sale  of  a  franchise  for 
furnishing  natural  gas,  manufactured  gas  and  mixed  gas 
to  the  city  of  Louisville  and  its  citizens  as  provided  by  an 
ordinance  of  the  city  of  Louisville  approved  March  29, 
1913,  and  for  other  ancillary  relief. 

An  understanding  of  the  case  requires  a  somewhat 
extended  statement  of  the  facts  upon  which  the  action  is 
based. 

Two  ordinances  were  passed  by  the  General  Council 
of  the  city  of  Louisville,  the  first  on  March  27,  1913, 
and  the  other  on  March  28,  1913.  Both  were  approved 
by  the  Mayor  on  March  29th.    One  ordinance  provides 
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for  the  sale  of  a  franchise  for  furnishing  natural  gas, 
manufactured  gas  and  mixed  gas  to  the  people  of  Louis- 
ville, while  the  other  ordinance  provides  for  the  execu- 
tion of  a  contract  between  the  city  of  Ijouisville  and  **H. 
M.  ByUesby  &  Company,''  which  controls  and  operates 
certain  companies  engaged  in  the  furnishing  of  gas  and 
electricity  in  said  city.  The  proposed  contract,  among 
other  things,  requires  H.  M.  ByUesby  &  Company  to 
brin^  natural  gas  into  the  city  of  Louisville;  fixes 
maximum  rates  to  be  charged  therefor,  and  defines  cer- 
tain rights  of  the  city  with  reference  to  said  companies. 
As  above  stated,  this  action  seeks  to  prevent,  by  injunc- 
tive process,  the  carrying  out  of  the  plan  contemplated 
by  said  ordinances. 

Pendleton  Beckley,  attorney  for  the  city  of  Louis- 
ville, is  also  made  a  defendant,  and  an  injunction  is 
sought  against  him  to  prevent  a  dismissal  of  the  case  of 
the  city  of  LouisviUe  against  the  Kentucky  Electrie 
Company  now  pending  in  the  Jefferson  Circuit  CourC 
and  which  wiU  hereinafter  be  noticed. 

The  chancellor  granted  the  relief  asked,  and  enjoined 
further  action  under  said  ordinances;  whereupon  the 
defendant  entered  a  motion  before  me,  one  of  the  judges 
of  the  Court  of  Appeals,  to  dissolve  that  injimction,  as 
la  provided  by  the  Civil  Code  of  Practice.  On  account 
of  the  importance  of  the  questions  involved,  the  case 
was  heard  by  five  of  the  judges  of  the  court,  in  order 
that  the  decision  might  be  the  decision  of  the  court 
rather  than  the  opinion  of  a  single  judge  thereof. 

The  injunction  is  asked  upon  the  ground  that  the 
General  Council  of  the  city  of  Louisville  was  without 
authority  to  pass  said  two  ordinances,  or  at  least  one  of 
them. 

Preliminary,  however,  to  a  discussion  of  the  law  of 
the  case,  it  may  be  profitable,  if  not  necessary,  to  con- 
sider the  gas  and  electric  light  situation  in  Louisville. 
At  present  there  are  two  gas  companies  and  two  electric 
light  companies  operating  in  Louisville.  The  Louisville 
Gas  Company  was  chartered  in  1838,  for  a  period  of 
thirty  years.  A  new  charter  was  granted  it  in  1868,  for 
a  period  of  twenty  years;  and  in  1888  it  obtained  a  third 
charter  extending  its  existence  for  a  term  of  thirty 
years.  Its  present  charter  wUl,  therefore,  expire  on 
January  1st,  1919,  and  the  city  wiU  then  have  the  right 
to  buy  the  gas  plant  if  it  should  then  conclude  to  take 
over  the  plant  and  to  go  into  the  business  of  furnishing: 
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gas  td  its  customers.  By*  the  terms  of  its  existing  char- 
ter the  Louisville  Gas  Company  is  required  to  furnish 
illuminating  gas,  of  a  fixed  candle  power,  at  a  rate  not 
to  exceed  $1.35  per  1,000  cubic  feet.  This  price,  how- 
ever, has  been  reduced  from  time  to  time,  so  that  illum- 
inating gas  furnished  by  the  Louisville  Gas  Company  is 
now*  selling  at  the  price  of  $1.20  per  1,000  cubic  feet, 
with  a  twenty  cents  discount  for  prompt  payment, 
leaving  the  net  price  of  $1  per  1,000  cubic  feet.  By  its 
present  charter  the  Louisville  Gas  Company  is  required 
to  sell  non-illuminating  or  fuel  gas  at  a  price  not  to  ex- 
ceed fifty  cents  per  1,000  cubic  feet ;  but  as  the  Louisville 
Gas  Company  had  only  one  system  of  pipes,  it  could,  of 
necessity,  furnish  only  one  kind  of  gas  either  for  illumi- 
nating purposes,  or  for  fuel.  Accordingly,  the  charter 
of  the  Louisville  Gas  Company  was  amended  so  as  to 
make  it  optional  with  the  company  to  furnish  non-illum- 
inating or  fuel  gas.  Since  this  amendment,  the  Louis- 
ville Gas  Company  has  furnished  its  illuminating  gas 
for  heating  purposes  at  eighty  cents  per  1,000  cubic  feet, 
with  the  discount,  which  brings  the  net  price  down  to 
seventy-five  cents  per  1,000  cubic  feet.  In  consideration 
of  the  various  restrictions  upon  the  price  of  its  product, 
and  x>f  certain  duties  imposed  upon  that  company,  the 
Louisville  Gas  Company  was  given  the  exclusive  right 
td  furnish  illuminating  gas,  it  being  provided,  however, 
that  the  exclusive  feature  of  the  charter  should  not  pre- 
vent the  legislature  from  permitting  other  companies  to 
furnish  natural  gas.  Consequently,  in  1885,  the  Ken- 
lucky  Fuel  Gas  Company  was  chartered,  for  the  pur- 
pose of  furnishing  artificial,  fuel  or  heating  gas ;  and  in 
.1888  the  Kentucky  Bock  Gas  Company  was  chartered, 
for  the  purpose  of  furnishing  natural  gas  to  the  city  of 
Louisville.  These  two  last-named  franchises  passed 
under  the  control  and  ownership  of  the  defendant,  the 
Kentucky  Heating  Company.  Shortly  thereafter,  the 
Louisville  Gas  Company  brought  suit  to  enjoin  the  Ken- 
tucky Heating  Company  from  selling  natural  gas  for  il- 
luminating purposes,  and  natural  and  artificial  gas  for 
lieating  purposes.  The  final  judgment  in  that  extended 
litigation  determined  that  the  Kentucky  Heating  Com- 
pany had  the  right  to  furnish  natural  gas  for  either  il- 
luminating or  heating  purposes,  and  mixed  gas  for  heat- 
ing purposes  only.  Kentucky  Heating  Company  v. 
Louisville  Gas  Company,  23  Ky.  Law  Eep.,  730,  63  S. 
W.,  751.    The  price  originally  charged  by  the  Kentucky 
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Heating  Company  for  natural  gas  was  much  lower  than 
that  charged  by  the  Louisville  Gas  Company  for  artifi- 
cial heating  gas ;  but,  as  the  supply  of  natural  gas  dimin- 
ished, the  Kentucky  Heating  Company  was  compelled  to 
manufacture  more  of  its  heating  gas,  with  the  fuial  re- 
sult that  its  price  was  raised  to  a  net  price  of  sixty-five 
cents  per  1,000  cubic  feet.  Neither  the  charter  of  the 
Kentucky  Bock  Gas  Company  nor  the  ordinance  of  the 
city  of  Louisville,  fixed  a  price  at  which  that  company 
should  sell  its  product ;  and  the  same  was  true  as  to  the 
charter  of  the  Kentucky  Heating  Company. 

In  a  recent  action  between  the  city  of  Louisville  and 
the  Kentucky  IJeating  Company,  it  was  determined  that 
the  Kentucky  Heating  Company  ^s  franchise  to  use  the 
streets  of  the  city  of  Louisville  for  supplying  its  pro- 
duct, had  expired  on  August  11,  1908;  but  in  the  same 
judgment  it  was  further  held  that  under  section  3037Dy 
of  the  Kentucky  Statutes,  the  city  of  Louisville  must 
offer  for  sale  a  franchise  of  a  character  similar  to 
that  heretofore  held  by  the  Kentucky  Heating  Company 
before  the  city  would  be  permitted  to  exclude  that  com- 
pany  from  the  use  of  its  streets. 

It  will  thus  be  seen  that  as  to  the  gas  situation  in  the 
city  of  Louisville,  the  franchise  of  the  Kentucky  Heat- 
ing Company  has  expired,  and  that  of  the  Louisville  Ga» 
Company  will  expire  within  less  than  six  years.  Under 
this  state  of  affairs,  the  Mayor  and  the  General  Coun- 
cil of  the  city  of  Louisville  deemed  it  incumbent  upon 
them  to  take  some  action  which,  in  their  opinion,  would 
be  best  for  the  citizens  of  Louisville.  One  of  the  prin- 
cipal benefits  which  they  have  sought  to  obtain  in  read- 
justing and  continuing  a  gas  franchise  for  the  city  of 
Louisville  was  the  introduction  of  natural  gas  into  the 
city  from  the  natural  gas  fields  of  West  Virginia,  which, 
by  most  experts  in  that  line,  are  thought  to  contain  the 
largest  supply  of  natural  gas  in  this  country.  It  is  esti- 
mated that  it  will  cost  not  less  than  three  million  dollars 
to  pipe  natural  gas  from  West  Virginia  to  Louisville. 

Turning  now  to  the  electric  light  situation  in  Louis- 
ville, we  find  it  to  be  substantially  as  folows :  The  use  of 
electricity  for  lighting  purposes  upon  a  large  scale,  and 
particularly  for  lighting  of  streets  and  public  places,  is 
of  comparatively  recent  date;  and  when  the  Louisville 
Gas  Company  found  that  electric  light  was  rapidly  tak- 
ing the  place  of  gas  light,  it  procured  an  amendment  ta 
its  charter  authorizing  it  to  engage  in  the  business  of 
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fumisliing  electricity  for  light  and  power,  which  it  was 
permitted  to  dp,  either  directly  or  through  the  purchase 
of  stock  of  companies  having  the  charter  power  to  furnish 
electricity.  Acting  nnder  this  authority,  the  Louisville 
Gas  Company  became  the  owner  of  a  majority  of  the 
stock  of  the  Louisville  Lighting  Company,  which  owned 
a  franchise  granted  prior  to  the  adoption  of  the  present 
Constitution,  empowering  it  to  erect  its  poles  and  lines 
along  the  highways  of  the  city  of  Louisville,  and  with- 
out limit  as  to  time,  or,  as  to.  price.  The  franchise  of 
the  Louisville  Lighting  Company  is,  however,  in  no  re- 
spect exclusive;  and,  since  the  adoption  of  the  present 
Constitution  in  1891,  the  city  of  Louisville  has  sold  cer- 
tain other  franchises,  authorizing  the  buyers  to  manufac- 
ture and  sell  electricity  for  heat,  light  and  power.  Two 
of  these  franchises  were  restricted  to  very  narrow 
areas — one  known  as  the  Campbell  Electric  Company 
franchise  was  used  in  connection  with  the  ownership  of 
the  Fifth  Avenue  Hotel,  and  extended  through  a  single 
block;  while  the  other  franchise  owned  by  the  Gteo.  Ot. 
Fetter  Lighting  &  Heating  Company,  embraced  only  a 
few  blocks  in  the  central  or  business  portion  of  the  city. 
In  1907,  however,  a  much  larger  franchise  was  sold  to 
the  Kentucky  Electric  Company.  This  franchise  re- 
*  quired  the  purchaser  to  be  ready  to  supply  a  district 
covering  approximately  a  square  mile,  and  to  be  ready 
to  serve  outlying  districts  if  and  when  a  certain  profit 
should  be  guaranteed  to  it.  By  the  terms  of  this  fran- 
chise the  price  of  electricity  for  lighting  was  fixed  ajt  a 
maximum  of  nine  cents  per  k.  w.  h.,  and  for  power  at  a 
maximum  of  four  cents  per  k.  w.  h. 

Section  six  of  the  franchise  boiight  by  the  Kentucky 
Electric  Company,  reads  as  follows: 

**  Section  6.  The  company  shall  not  sell  out  to,  make 
joint  stock  with,  or  pass  under  control  of  any  competing 
company,  nor  shall  it  by  any  device  enter  into  any  ar- 
rangement which  will  prevent  bona  fide  competition  in 
the  furnishing  of  electricity,  and  in  case  the  company 
shall  violate  this  section,  the  franchise  herein  granted 
shall  become  void,'^ 

The  Kentucky  Electric  Company  built  an  extensive 
plant,  and  has  ever  since  been  engaged  in  supplying 
electricity  to  consumers  in  a  large  district  in  competi- 
tion with  the  Louisville  Lighting  Company.  These  com- 
petitive conditions  have  existed  between  the  Louisville 
Lighting  Company  and  the  Kentucky  Electric  Company 
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for  some  years,  and  necessarily  led  to  a  decided  reduc- 
tion in  the  jJrice  of  electricity  to  those  consumers  who 
were  within  the  competitive  district.  As  above  stated, 
however,  the  Louisville  Lighting  Company  is  not  re- 
stricted as  to  the  price  it  shall  charge,  while  the  Ken- 
tucky Electric  Company  is  restricted  by  its  franchise  to 
a  maximum  of  nine  cents  for  liglit,  and  to  four  cents  for 
power.  In  many  cases  electricity  is  now  furnished  to 
large  consumers,  by  both  companies,  at  much  less  than 
the  maximum  rates  of  the  Kentucky  Electric  Company. 

**H.  M.  Byllesby  &  Company''  is  a  corporation  en- 
gaged in  the  business  of  buying  and  operating  public 
utility  companies,  and  especially  gas  and  electric  light 
companies.  Until  July,  1912,  the  city  of  Louisville 
owned  9250  shares,  or  not  quite  one-third  of  the  capital 
stock  of  the  Louisville  Gas  Company.  During  the  year 
1912,  **H.  M.  Byllesby  &  Company'*'  bought  from,  indi- 
viduals a  very  large  proportion  of  the  stock  and  from  the 
city  of  Louisville  in  the  Louisville  Gas  Company. 
It  thereby  acquired  a  controlling  interest  in  that 
company.  **H.  M.  Byllesby  &  Company"  also  acquired 
the  stock  or  property  of  the  Campbell  Electric  Com- 
pany, and  of  the  Geo,  G.  Fetter  Lightihg  &  Heating 
Company.  The  result  was,  that  at  the  time  of  the  pas- 
sage of  the  ordinances  which  are  the  basis  of  this  con- 
troversy, in  March,  1913,  ^*JH.  M.  Byllesby  &  Company," 
or  those  associated  with  it,  owned  substantially  all  the 
stock  of  the  Louisville  Gas  Company,  which  company 
in  turn  owned  a  majority  of  the  stock  of  the  Louisville 
Lighting  Company.  Furthermore,  H.  M.  Byllesby  & 
Company  and  its  associates  own  substantially  all  of  the 
minority  stock  of  the  Louisville  Lighting  Company,  as 
well  as  the  stock  in  the  Campbell  Electric  Company  and 
in  the  Fetter  Company. 

In  handling  the  situation  presented  by  the  expiration 
of  the  franchise  of  the  Kentucky  Heating  Company,  and 
the  approaching  expiration  of  the  franchise  of  the 
Louisville  Gas  Company,  the  Mayor  of  Louisville  con- 
ceived the  idea  that  it  would  be  of  great  public  advan- 
tage to  bring  about  (1)  the  introduction  of  natural  gas 
into  the  city  of  Louisville;  (2)  at  the  same  time  to  fix 
the  price  at  which  this  gas  should  be  sold;  (3)  .bring 
about  a  reduction  of  the  price  to  be  paid  by  the  city  of 
l/ouisville  for  its  public  lighting;  and  (4)  a  similar  re- 
duction to  private  consumers  for  electricity  for  light 
and  power.    After  H.  M.  Byllesby  &  Company  and  its 
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associates  had  bought  the  stock  of  the  Louisville  Gas 
Company  from  the  private  owners  thereof^  and  before  it 
had  bought  the  stock  of  the  city  of  Louisville  in  said 
company,  the  Mayor  came  to  the  conclusion  that  **H.  M. 
Byllesby  &  Company  **was  about  to  buy  the  stock  of  the 
Kentucky  Electric  Company  in  violation  of  section  six 
of  the  franchise  of  that  company,  which  expressly  pro- 
liibited  it  from  selling  out  to  a  competing  company,  as 
above  set  forth.  The  Mayor,  therefore,  caused  a  suit  to 
be  instituted  on  June  7,  1912,  in  the  name  of  the  city 
against  the  Kentucky  Electric  Company  and  sundry 
defendants,  and  asked,  by  way  of  final  relief,  that  by  no 
device  of  any  kind  should  the  Kentucky  Electric  Com- 
pany pass  under  the  control  of  its  competitor,  the  Louis- 
ville Gas  Company  which  owned  a  majority  of  the  stock 
in  the  Louisville  Lighting  Company,  or  to  any  one  own- 
ing or  controlling  said  companies.  That  suit  was  suc- 
cessful in  the  circuit  court,  and  a  decree  was  entered 
pursuant  to  the  prayer  of  the  petition.  A  motion  was 
timely  entered  for  a  rehearing  and  ,that  motion  was 
submitted,  but  had  never  been  disposed  of  at  the  time 
this  action  was  bought. 

Subsequently,  in  July,  1912,  as  above  pointed  out,  the 
city  of  Louisville  sold  its  stock  in  the  Louisville  Gas 
Company  to  H.  M.  Byllesby  &  Company  for  $150.00  per 
share,  aggregating  about  $1,387,500,  which  has  been 
paid  to  the  city. 

As  a  result  of  prolonged  negotiations  between  the 
city  of  Louisville  and  H.  M.  Byllesby  &  Company,  the 
two  ordinances  in  question,  dealing  with  the  future  gas 
and  electric  situation  in  Louisville,  were  passed  and  ap- 
proved in  March,  1913 ;  and  it  is  the  carrying  out  of  the 
purposes  of  those  ordinances  that  this  action  seeks  to 
enjoin.  It  becomes  necessary,  therefore,  to  state  as 
briefly  as  may  be  possible,  the  leading  provisions  of  said 
ordinances,  in  order  that  the  objections  of  the  plaintiffs 
thereto  may  be  fully  understood. 

The  first  ordinance  creates  a  franchise  for  the  distri- 
bution and  sale  of  natural  gas,  manufactured  gas,  and 
mixed  gas  for  heat  and  lighting  and  other  purposes. 
The  purchaser,  who  is  styled  the  grantee  in  the  language 
of  the  franchise,  is  authorized  to  use  the  public  ways  of 
the  city  for  the  purpose  of  layin^^and  operating  a  system 
of  mains  and  pipes,  ample  provision  being  made  for  the 
restoration  of  the  streets  that  may  be  opened  in  the 
course  of  the  work 
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The  sixth  section  requires  that  the  grantee  shall, 
within  sixty  days  after  the  acceptance  of  the  ordinance, 
beginand  continue  to  laya  main  line  or  lines  of  pipefrom 
the  most  available  source  of  supply  of  natural  gas  in 
West  Virginia  to  the  city  of  Louisville,  and  that  said 
main  line  shall  consist  of  continuous  piping  capable  of 
withstanding  a  pressure  of  350  pounds  per  square  inch, 
and  of  a  size  and  capacity  for  supplying  twelve  million 
cubic  feet  of  gas  per  day  to  said  city.  Said  sixth  section 
further  provides  that  said  grantee  shall  complete  said 
line  or  lines  of  pipe  within  one  year  from  the  passage  and 
acceptance  of  the  ordinance,  and  shall  munediately 
thereafter  commence  to  supply  natural  gas  to  consum- 
ers in  said  city  up  to  the  capacity  above  mentioned,  and 
that  said  supply  of  twelve  million  cubic  feet  per  day 
shall  not  be  reduced  by  reason  of  any  connections  with 
said  pipe  being  made  between  the  city  of  Louisville  and 
the  source  of  supply.  And  for  the  purpose  of  securing 
the  completion  of  said  line,  said  sixth  section  further 
provides  that  the  grantee  shall  execute  a  bond  to  the  city 
of  Louisville,  with  good  surety,  in  the  sum  of  $25,000.00. 

The  seventh  section  requires  a  further  bond  of  $50,- 
000  from  the  grantee  for  the  faithful  performance  and 
discharge  of  all  the  obligations  imposed  by  the  ordi- 
nance, including  the  obligation  imposed  by  section  six 
above  quoted. 

By  section  eight  the  quality  of  the  natural  gas,  or 
natural  and  manufactured  gas,  or  manufactured  gas  to 
be  furnished,  is  required  to  be  not  less  than  seven  hun- 
dred British  thermal  units  to  the  cubic  foot;  and  the 
pressure  at  no  time  shall  be  less  than  three  ounces  nor 
more  than  twelve  ounces  to  the  square  inch  at  the  point 
of  consumption.  These  facts  are  to  be  ascertained  by 
the  gas  inspector  of  the  city  of  Louisville,  and  in  case 
the  quality  of  gas  furnished  shall,  in  any  month,  for  an 
aggregate  period  of  seventy-two  hours,  fall  below  the 
standard  above  fixed,  then  the  bills  for  that  month,  of 
all  consumers,  shall  be  reduced  directly  in  the  propor- 
tion that  the  gas  furnished  falls  below  the  quality  of  the 
gas  contracted  for,  as  above  specified. 

Section  nine  requires  the  grantee  to  furnish,  at  his 
own  expense,  service  pipes  from  his  mains  to  the  prop- 
ety  lines;  and,  at  the  grantee *s  expense  to  supply,  place 
and  maintain  all  gas  meters,  which  shall  be  of  a  stand- 
ard make,  and  wMch  shall,  at  all  times,  be  subject  to  a 
reasonable  system  of  inspection  to  be  provided  for  by 
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ordinance  of  the  city  of  Louisville.  Section  nine  fur- 
ther provides  for  the  employment  of  a  competent  chem- 
ist or  gas  inspector  by  the  city  of  Louisville  to  inspect 
meters,  and  to  test  the  pressure  and  quality  of  the  gas 
furnished  by  the  grantee  at  least  once  a  day,  and  to 
analyze  the  gas  furnished  for  added  dilutents  or  im- 
purities.* 

Section  ten  of  the  ordinance  fixes  tne  maximum 
price  at  which  the  grantee  of  the  franchise  shall  furnish 
gas  to  consumers  for  light,  heat  and  other  purposes, 
after  natural  gas  is  first  furnished  as  above  required. 
This  maximum  price  is  fixed  by  a  sliding  scale,  begin- 
ning with  forty  cents  for  the  first  one  hundred  cubic  feet 
per  month,  and  ending  with  $1.33  for  two  thousand  cubic 
feet  per  month.  All  additional  gas  over  the  first  two 
thousand  cubic  feet  per  month  shall  be  furnished  at  a 
rate  not  exceeding  38.88  cents  i>er  thousand  cubic  feet, 
and  consumers  are  allowed  a  discount  of  ten  per  cent, 
for  prompt  payment.  By  this  sliding  scale  all  gas  in 
excess  of  two  thousand  cubic  feet  per  month  is  to  be 
furnished  at  a  net  price  of  35  cents  per  thousand  -cubic 
feet.  And,  in  order  to  secure  equality  of  rate  to  all  con- 
sumers alike,  section  ten  contains  this  further  povision : 

**The  grantee  may  also  make  special  contracts  with 
consumers  at  rates  based  upon  the  amount  of  gas  used 
and  the  conditions  of  the  contract,  which  special  rates 
may  be  less  than  those  charged  to  consumers  taking  a 
small  amount  of  gas  or  taking  gas  under  different  con- 
ditions, but  said  special  rates  shall  be  the  same  to  all 
consumers  using  a  like  amount  of  gas  under  the  same 
contract  conditions. 

'*A  schedule  of  such  special  rates  and  contract  con- 
ditions shall  be  filed  with  the  Board  of  Public  Works 
and  each  and  every  change  therein  shall  also  be  filed 
with  the  Board  of  Public  Works  and  be  open  to  public 
inspection.  But  if  the  demand  from  special  rate  con- 
sumers threatens  the  general  supply  the  grantee  may 
shut  off  the  supply  from  special  rate  consumers  in  whole 
or  in  part  and  if  the  grantee  fails  or  refuses  to  do  so  the 
General  Council  may  by  ordinance  require  the  grantee 
to  do  so.'* 

Section  eleven  is  administrative  in  its  features,  and 
reserves  to  the  city  the  right  of  making  changes  and  ex- 
tensions of  the  public  lighting  service. 

Section  twelve  recites  that  the  object  of  the  franchise 
created  is  to  make  available  for  the  people  of  Louisville 
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natural  gas  at  th«  rate  commensurate  with  the  cost  of 
natural  gas  to  the  people  of  other  cities  similarly  situ- 
ated, and  below  the  cost  of  manufactured  gas;  and  re- 
quires the  grantee  to  take  all  reasonable  precautions  and 
measures  necessary  to  furnish  natural  gas  during  the 
lif^  of  the  franchise.  It  further  provides,  that  in  the 
event  the  grantee  shall,  through  no  fault  of  his  own,  be 
unable  to  supply  natural  gas  in  sufficient  quantities  to 
meet  the  demand  for  same,  and  it  shall  become  neces- 
sary to  use  a  material  quantity  of  manufactured  gas,  the 
rate  for  such  mixed  or  manufactured  gas  shall  be  a  rea^ 
sonable  rate,  to  be  fixed  by  the  General  Council,  which 
the  grantee  binds  himself  to  accept.  The  thirteenth, 
fourteenth  and  fifteenth  sections  all  contain  administra- 
tive features  relating  to  the  operation  and  construction 
of  the  grantee's  plant,  and  are  not  made  the  grounds  of 
any  objection. 

The  sixteenth  section  authorizes  the  grantee  to  ac- 
quire the  ownership,  use  or  control,  by  purchase  or 
otherwise  of  the  plant  of  the  Louisville  Gas  Company 
and  of  the  Kentucky  Heating  Company,  the  last  clause 
thereof  reading  as  follows : 

**And  the  right  of  the  city  of  Louisville  to  purchase 
the  property  of  the  Louisville  Gas  Company  at  the  ex- 
piration of  the  charter  of  said  Louisville  Gas  Company 
is  reserved,  but  said  right  is  deferred  until  the  expira- 
tion of  this  franchise  if  the  property  of  the  Louisville 
Gas  Company  is  used  under  this  franchise  as  set  forth 
above.'' 

The  seventeenth  and  eighteenth  sections  are  admin- 
istrative in  their  nature,  and  need  no  special  comment. 

Section  nineteen  provides  that  the  franchise  created 
by  the  ordinance  is  subject  to  the  exclusive  privilege  in 
the  charter  heretofore  granted  to  the  Louisville  Gas 
Company ;  while  section  twenty  limits  the  franchise  to  a 
period  of  twenty  years,  as  required  by  the  Constitution. 

By  section  twenty-one  the  city  is  allowed  to  acquire 
the  plant  of  the  owner  of  the  franchise  at  the  expiration 
of  its  term,  and  prescribes  the  procedure  to  be  taken  for 
that  purpose. 

Section  twenty-two  provides  that  the  city  gas  inspec- 
tor, or  other  agents  or  inspectors  to  be  appointed  by  the 
Mayor,  shall  have  the  right  to  examine  the  books, 
papers,  contracts,  obligations  and  agreements  of  the 
grantee,  and  also  all  of  its  physical  property  and  equip- 
ment whieh  it  may  use  in  the  operation  of  its  business. 
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Section  twenty-three  of  the  ordinance  reads  as  fol- 
lows : 

*' Nothing  in  this  ordinance  contained  shall  be  con- 
strued as  exclusive  or  as  preventing  the  city  of  Louis- 
ville from  granting  a  like  franchise  or  privilege  to  any 
other  person,  firm  or  corporation/* 

The  remaining  four  sections  of  the  ordinance  pro- 
vide for  its  advertisement,  sale,  up-set  price,  and  for- 
feiture in  case  the  successful  bidder  should  fail,  within 
forty  days  after  his  bid  has  been  accepted,  to  comply 
with  the  provisions  of  the  ordinance. 

Turning  now  to  the  other  ordinance,  which  is  com- 
monly called  the  ** Contract  Ordinance,"  it  will  be  seen 
that  its  preamble  describes  it  as  an  ordinance  authoriz- 
ing the  Mayor  to  enter  into  a  contract  with  **H.  M.  Bylles- 
by  &  Company"  with  reference  to  certain  public  utility 
companies  operated  in  the  city  of  Louisville,  naming 
them.  The  ordinance  does  not  content  itself  with  authoriz- 
ing .a  contract  along  general  lines,  but  sets  out  verbatim 
the  contract  which  the  Mayor  is  authorized  to  make.  We 
have,  therefore,  in  advance,  the  terms  of  the  proposed 
contract.  By  its  preamble  it  recites  that  the  city  of 
Louisville  is  desirous  of  obtaining  for  the  use  of  its  citi- 
zens a  larger  supply  of  natural  gas,  and  to  secure  for  its 
citizens  the  benefits  to  be  derived  from  obtaining  such 
natural  gas  at  a  price  lower  than  the  cost  of  a  manufac- 
tured gas,  and  for  that  purpose  it  intends  to  oflFer  for 
sale  the  franchise  hereinbefore  examined  at  length,  pro- 
viding for  furnishing  such  a  supply  of  gas.  -It  further 
recites  that  **H.  M.  Byllesby  &  Company"  controls  a  ma- 
jority of  the  stock  of  the  Louisville  Lighting  Company, 
and  is  desirous  of  obtaining  the  physical  properties  of 
the  Kentucky  Electric  Company,  and  is  willing  to  bid 
for  the  natural  gas  franchise  and  to  bring  natural  gas 
to  Louisville  and  furnish  the  same  to  its  citizens,  and 
that  the  city  of  Louisville  is  desirou3  of  fixing  a  maxi- 
mum rate  at  which  electricity  shall  be  furnished  to  the 
city  of  Louisville.  Tn  consideration  of  the  privileges 
therein  granted  to  **H.  M.  Byllesby  &  Company,"  and  of 
the  permission  of  the  city  of  Louisville  to  H.  M.  Bylles- 
by &  Company  to  acquire  the  physical  properties  of  the 
Kentucky  Electric  Company,  and  operate  the  s:ime  in 
conjunction  with  the  Louisville  Lighting  Compnny,  the 
city  of  Louisville  on  the  one  hand,  and  **H.  M.  Byllesby 
&  Company"  on  the  other,  agree  in  substance  as  follows: 
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1.  The  city  will  create  and  forthwith  offer  for 
sale  a  franchise  for  the  furnishing  of  natural  gas  and 
manufactured  gas  in  the  form  above  given. 

2.  The  city  consents  that  '*H.  M.  Byllesby  &  Com- 
pany" may  acquire  the  capital  stock  arid  property  of 
the  Kentucky  Electric  Company,  and  in  the  event  of 
such  .acquisition,  the  city  releases  the  Kentucky  Electric 
Company  its  stock  and  its  property  from  the  prohibi- 
tions contained  in  section  six  of  the  franchise  of  that 
company,  which  prohibits  it  from  selling  out  to  any  com- 
peting company,  and  which  has  been  heretofore  copied 
in  full  in  this  opinion ;  and, 

3.  The  city  further  agrees  to  dismiss  the  action 
hereinbefore  referred  to,  in  which  it  had  enjoined  the 
Kentucky  Electric  Company  from  selling  out  to  *'H. 
M.  Byllesby  &  Company,"  and  which  was  then  pending 
upon  a  motion  for  a  re-hearing;  but  that  it  would  not  do 
so  until  *'H.  M.  Byllesby  &  Company,"  or  some  corpora- 
tion controlled  by  it,  became  the  purchaser  of  the  natural 

?:as  franchise  provided  for,  and  executed  the  bonds  in  tl|p 
ranchise  provided  for,  and  executed  the  bonds  in  the 
sum  of  $300,000,  as  required  by  sections  six  and  seven 
of  the  franchise. 

Upon  its  side,**H.  M.  Byllesby  &  Company  "agree  (1) 
to  bid  the  up-set  price  of  $25,000  for  .the  natural  gas 
franchise;  (2)  in  the  event  it  should  acquire  the  same, 
to  carry  out  the  terms  of  the  franchise  and  bring  nat- 
ural gas  to  the  city  of  Louisville  and  furnish  .the  same 
as  therein  provided;  and  (3)  to  cause  the  Louisville 
Lighting  Company,  in  the  event  thai;  company  acquires 
the  property  »f  the  Kentucky  Electric  Company,  or  to 
cause  any  corporation  which  sl^all  acquire  the  franchise 
or  property  of  both  these  companies,  to  furnish  elec- 
tricityfor  lighting  and  powerpurposes  to  theinhabitants 
of  the  city  of  Louisville  at  a  price  not  to  exceed  the  rate 
set  out  in  the  ordinance.  Those  rates  are  specifically  set 
forth,  and  are  upon  a  sliding  scale,  the  highest  price  be- 
ing 7.61  cents  net  for  quantities  under  500  k.  w.  h.,  and 
4.75  cents  net  for  quantities  above  500  k.  w.  h.,  and 
power  at  a  maximum  of  four  cents. 

Section  three  of  this  ordinance  has  a  provision  simi- 
lar to  that  contained  in  the  gas  ordinance  requiring  aU 
rates  to  be  uniform  for  equal  service,  and  requiring  the 
rates  to  be  filed  with  the  Board  of  Public  Works  and 
open  for  public  inspection. 

There  is  a  further  provision  that  the  company  shall 
famish  to  the  dty  of  Louisville  street  lamps  and  elec- 
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tricity  therefor  at  a  price  not  to  exceed  $60  per  lamp 
per  year  where  tjie  current  is  suplied  from  an  under- 
ground conduit,  and,  $56  per  lamp  per  year  where  the 
overhead  current  is  supplied. 

The  city  uses  226  lamps  which  are  supplied  from  an 
underground  conduit,  and  2539  lamps  from  an  overhead 
current. 

The  ordinance  then  contains  these  provisions: 

**The  above  rates  regarding  street  lamps  are  based 
upon  current  consumption  and  the  cost  and  maintenance 
of  fixtures  and  such  changes  or  regulations  may  be  made 
from  time  to  time  as  may  give  the  city  the  advantage  of 
any  inventions  or  improvements. 

'*  Third.  The  city  of  Louisville  reserves  the  right  to 
make  reasonable  regulations  of  rates  for  the  use  of  elec- 
tricity and  for  lamps  for  both  private  consumers  and 
municipal  purposes  and  the  captial  stock  or  bond  issue 
of  said  company  shall  not  be  considered  in  fixing  said 
rates.'' 

The  remaining  provisions  of  this  ordinance  are  not 
material  to  this  discussion. 

The  result  of  these  two  ordinances  as  tix  franchises 
and  rates,  when  compared  with  the  present  situation  in 
Louisville,  may  be  summarized  as  follows: 

The  city  is  now  paying  $67  per  lamp  per  year  for 
public  lighting,  or  an  aggregate  of  $185,255.00.  At  the  new 
rates  of  $60  and  $56  per  lamp  per  year,  it  will  pay  $155,- 
744  for  the  same  service,  making  an  approximate  saving 
of  $30,000  per  year  for  this  particular  service.  The  con- 
sumers of  gas  are  now  paying  a  dollar  per  1,000  cubic 
feet  for  illuminating  gas,  and  for  heating  gas,  75  cents  to 
the  Louisville  Gas  Company,  or  65  cents  to  the  Kentucky 
Heating  Company.  On  the  other  hand,  natural  gas  is  to 
be  furnished  under  the  proposed  ordinance  at  a  maxi- 
mum net  price  of  35  cents  per  IJOOO  cubic  feet  in  quan- 
tities of  2,000  cubic  feet  per  month,  and  on  a  sliding 
scale  for  smaller  quantities.  This  natural  gas  can  be 
used  for  illuminating  purposes  through  the  medium  of 
mechanical  appliances,  like  the  Welsbach  Burner;  and 
while  it  is  not  practicable,  or  perhaps  not  possible  to 
now  estimate  the  reduction  or  the  saving  to  the  people 
in  the  use  of  natural  gas,  it  is  fair  to  assume  that  it  will 
be  substantial.  Defendants  estimate  the  saving  to  the 
consumers  will  be  more  than  a  million  dollars  annually. 

The  price  for  electric  lighting  to  the  smallest  con- 
sumer will  be  7.60  cents,  whereas,  under  the  Kentucky- 
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Electric  franchise  9  cents  can  be  charged ;  and  for  con- 
snmers  of  more  than  500  k,  w.  k  the  price  wUl  be  4.75 
cents,  a  saving  of  nearly  one-half  from  the  maximmn 
price  nnder  the  Kentucky  Electric  franchise. 

As  before  sta^tedy  the  Louisville  Lighting  Company 
is  not  now  restricted  in  its  charge  for  electricity. 

Furthermore,  the  city  reserves  the  right,  should 
natural  gas  fail,  to  fix  the  price  at  which  manufactured 
gas  shall  be  sold,  and  it  further  reserves  to  itself  the 
right  to  fix  the  price  of  electric  service,  the  rates  pre- 
scribed in  the  ordinance  being  maximum  rates,  and  not 
binding  upon  the  city  if  it  should  turn  out  that  they  are 
unreasonably  highu 

In  addition  to  all  this,  the  city  is  at  liberty  at  any 
time,  to  grant  other  franchises,  either  for  the  furnish- 
ing of  gas  or  for  the  furnishing  of  electricity,  and  it  re- 
serves the  right,  which  it  now  has,  of  buying  the  gas 
plant  at  the  expiration  of  the  franchise. 

It  has  been  suggested  in  argument  that  the  question 
here  presented  is  one  of  power  only  in  the  General 
Council  of  the  city  of  Louisville,  and  that  judicial  tri- 
bunals are  not  concerned  with  the  results  arising  from 
exercise  of  an  existing  power.  That  is  true,  and  the 
plaintiffs  have  rested  their  argument,  as  they  neces- 
sarily must  upon  the  want  of  power  and  authority  in  the 
General  Oomncil  of  the  city  of  Louisville  to  enact  these 
ordinances,  or  to  authorize  the  contract  above  referred 
to;  but,  in  order  to  fully  understand  the  law  questions 
involved,  it  was  deemed  necessary  that  the  foregoing  ex- 
tended statement  of  facts  should  be  made.  These  facts 
are  fully  set  forth  in  the  record  and  it  is  upon  those 
facts,  and  the  law  applicable  to  them,  that  they  press 
this  suit.  It  is  to  be  remembered,  however,  that  courts 
are  interpreters  and  not  makers  of  the  law ;  it  is  not  the 
province  of  the  courts  to  usurp  the  functions  of  the  leg- 
islature or  the  General  Council,  by  questioning  the  wis- 
dom of  their  authorized  acts.  If  the  General  Council 
had  the  power  to  enact  these  ordinances,  the  discussion 
is  ended,  regardless  of  our  private  opinion  as  to  their 
wisdom  or  merit. 

An  ordinance  passed  by  a  municipality  cannot  be 
held  invalid  upon  any  other  ground  than  its  illegality. 
It  is  not  within  the  province  of  this  court  to  say  that  a 
valid  ordinance  is  unwise  or  impolitic;  those  questions 
are  to  be  addressed  solely  to  the  General  Council. 
In  Wells  V.  Town  of  Mt.  Olivet,  126  Ky.,  we  said: 
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**Wlien  an  ordinance  is  assailed  upon  the  ground 
that  it  is  illegal,  unfair,  unreasonable  or  oppressive,  the 
person  complaining  will  ordinarily  be  required  to  point 
out  specifically  in  what  respects  the  ordinance  is  un- 
reasonable, unequal  or  oppressive  as  applied  to  the  facts 
of  the  case  relied  on  by  ham.  *     *    * 

*'When  the  aid  of  the  court  is  invoked  to  declare  a 
municipal  ordinance  void,  it  must  clearly  appear  that  it 
is  inherently  violative  of  the  law  or  some  of  the  well- 
settled  pinciples  that  are  generally  recognized  as  limita- 
tions upon  the  power  of  municipalities  in  the  enactment 
of  ordinances,  or,  if  the  ordinance  is  not  inherently  de- 
fective as  coming  within  these  inhibitions,  then  the  per- 
son attacking  it  must  affirmatively  show  that  as  applied 
to  him  it  is  unreasonable,  unfair  or  oppressive.  State 
Consolidated  Traction  Co.  v.  Elizabeth,  32  L.  R.  A., 
170." 

Cooley  on  ** Constitutional  Limitations,"  says: 

**The  courts  must  assume,  that  legislative  discretion 
has  been  properly  exercised.  If  evidence  was  required 
it  must  be  supposed  that  it  was  before  the  legislature 
when  the  act  was  passed ;  and  if  any  special  finding  was 
required  to  warrant  the  passage  of  the  particular  act  it 
would  seem  that  the  passage  of  the  act  itself  might  be 
held  equivalent  to  such  finding."    (7th  Ed.,  p.  257). 

In  Kittinger  v.  Buffalo  Traction  Co.,  160  N.  Y.,  377, 
the  Supreme  Court  of  New  York  speaking  through 
Chief  Justice  Parker,  said : 

**And  the  same  presumption  that  legislative  action 
has  been  devised  and  adopted  on  adequate  information 
and  not  under  the  influence  of  corrupt  motives  will  be 
applied  to  the  discretionary  action  of  municipal  bodies 
and  of  a  state  legislature,  and  will  preclude  in  the  one 
case  as  in  the  other  all  collateral  attacks." 

In  Slade  v.  Lexington,  121  S.  W.,  621,  this  court, 
speaking  through  Judge  Hobson,  said: 

*'The  authorities  are  practically  agreed  that  an  ordi- 
nance defining  and  granting  a  franchise  is  the  exercise 
of  a  legislative  function,  and  that  a  court  of  equity  will 
not  enjoin  a  council  in  the  exercise  of  its  legislative 
functions.  There  is  sound  reason  for  this;  for,  if  the 
legislative  authority  of  a  city  may  be  enjoined  from  exer- 
cising its  judgment  in  all  cases  in  governmental  matters 
where  it  is  insisted  by  the  complainant  that  the  council 
is  about  to  do  something  which  it  has  no  authority  to  do, 
great  confusion  in  the  government  of  cities  would  en- 


Digitized  by  VjOOQIC 


Gathright  v.  H.  M.  Byllesby  &  Co.  123 

sne,  and  the  distinction  between  legislative  and  execu- 
tive fnnctions  would  amount  to  little.  The  Constitution 
forbids  the  judicial  department  from  interfering  with 
the  Legislature  in  its  functions.  The  purpose  of  the 
separation  of  the  gQvemment  into  three  departments 
was  to  preserve  the  independence  of  each.  If  an  ordi- 
nance defining  and  granting  a  franchise  may  be  en- 
joined, then  all  legislative  matters  before  the  .council 
may  be  controlled  by  injunction,  such  as  the  question  of 
high  or  low  license,  and  fixing  of  boundaries  of  the  city, 
the  erection  of  buildings  within  the  city,  and  the  like, 
wherever  it  is  conceived  that  the  council  is  about  to  pass 
some  ordinance  without  authority  to  do  so.  If  such 
were  the  practice,  the  dignity  of  the  council  would  be 
entirely  destroyed,  and  the  office  would  be  so  burden- 
some tiiat  many  persons  would  shrink  from  assuming 
it.*' 

Having  in  view  this  well  established  doctrine  as  to 
the  province  of  the  courts,  we  will  proceed  to  examine 
the  legal  questions  presented  by  this  record;  and  in  do- 
ing so,  we  will  follow  the  line  of  argument  formulated 
by  counsel  for  plaintiffs,  in  six  propositions,  wherein  they 
contest  as  follows : 

1.  The  ordinances  are  in  violation  of  section  2777  of 
the  Kentucky  Statutes,  which  provides  that  no  ordi- 
nance shall  be  altered  or  amended  in  any  way  except  by 
repealing  it  : 

2.  The  ordinance  creating  the  gas  franchise  is  in 
direct  violation  of  section  3037D  of  the  Kentucky  Stat- 
utes: 

3.  The  first  ordinance  is  illegal  in  that  it  under- 
takes to  disable  the  city  from  exercising  its  right  vested 
in  it  by  the  General  Assembly  to  purchase  the  plant  of 
the  Louisville  Gas  Company  at  the  expiration  of  its 
charter: 

4.  The  second  ordinance  is  illegal  for  the  reason 
that  in  it  the  city  of  Louisville  undertakes  to  commit  the 
General  Council  of  the  city  of  Louisville,  in  advance,  to 
enact  a  certain  ordinance  creating  certain  maximum 
rates  for  electricity  and  restraining  its  power  to  reduce 
such  rates : 

5.  The  purchase  of  the  gas  franchise  under  the  first 
ordinance  by  ^*H.  M.  Byllesby  &  Company,"  which  would 
inevitably  be  the  purchaser  thereof,  and  the  carrying  into 
effect  of  the  contract  between  **H.  M.  Byllesby  &  Com- 
pany'*  and  the  city  of  Louisville,"  would  in  effect  and  re- 
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ality  give  to  **H.  M.  Byllesby  &  Company''  a  monopoly  of 
manufacturing  and  distributing  electricity  and  gas  and 
of  distributing  natural  gas  in  the  city  of  Louisville,  con- 
trary to  the  Constitution,  laws,  and  well-settled  public 
policy  of  the  Commonwearth  of  Kentucky;  and 

6.  The  ordinances  violate  section  164  of  the  Consti- 
tution in  that  they  do  not  contemplate  the  granting  of  a 
franchise  after  due  advertisement,  the  public  receiving 
of  bids,  and  the  awarding  of  such  franchise  to  the  high- 
est and  best  bidder. 

1.  Section  2777  of  the  Kentucky  Statutes,  is  a  part 
of  the  charter  of  cities  of  the  first  class,  and  reads  as 
follows : 

*'No  ordinance  shall  be  passed  until  it  shall  have 
been  read  in  full  in  each  board  and  free  discussion  al- 
lowed thereon,  and  no  ordinance  shall  pass  both  boards 
on  the  same  day.  No  ordinance  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  its  title.  No 
ordinance  shall  be  altered  or  amended  in  any  way  except 
by  repealing  if 

Counsel  for  plaintiflFs  rested  the  oral  argument 
chiefly  upon  the  first  sentence  of  said  section,  which  pro- 
vides that  no  ordinance  shall  be  passed  until  a  free  dis- 
cussion has  been  allowed  thereon,  and  that  no  such  dis- 
cussion was  offered  to  the  members  of  the  General  Coun- 
cil in  this  case,  since  the  ordinances  were  passed  by  the 
Board  of  Councilmen  the  same  day  on  which  they  were 
introduced.  -  But  certainly  it  is  not  for  this  court  to  say 
how  much  discussion  the  General  Council  shall  allow 
upon  any  particular  ordinance,  or  that  parliamentary 
rales  of  procedure  shall  be  applied  otherwise  than  under 
the  ordinary  rules  of  such  procedure. 

In  State  v.  Superior  Court  of  Milwaukee  County, 
105  Wis.,  651,  the  court  said: 

**It  is  enough  to  say  that  a  court  of  equity  has  no 
place  in  the  chamber  of  the  common  council  to  super- 
vise or  superintend  the  proceedings  of  that  body  while 
engaged  in  the  exercise  of  legislative  or  discretionary 
functions.'' 

If  the  record  shows  that  the  law  governing  the  enact- 
ment of  ordinances  was  complied  with,  it  is  not  for  the 
courts  to  say  that  the  law  has  not  been  complied  with. 
In  the  case  at  bar  all  the  technical  requirements  of  the 
procedure  in  the  passage  of  ordinances  were  complied 
with.  They  passed  the  lower  board  on  March  25th,  and 
the  upper  board  on  March  27th,  after   amendment,  in 

Digitized  by  VjOOQIC 


Gathright  v.  H.  M.  Byllesby  &  Co.  125 

two  respects.  The  amendments  necessitated  a  recon- 
sideration by  the  lower  board,  which  passed  the  ordi- 
nances on  the  28th.  The  General  Council  had  the  exclu- 
sive right  to  say  whether  an  hour  <yr  two  hours,  was 
sufficient  time  for  a  free  discussion  of  the  ordinance.  In 
the  case  at  bar  the  vote  of  the  Board  of  Aldermen  was 
unanimous,  while  the  vote  in  the  Board  of  Councilmen 
contained  only  two  votes  against  the  ordinances.  The 
minutes  further  show  that  the  two  objecting  members 
of  the  Councilmen  addressed  that  board  at  length,  set- 
ting forth  their  views  in  opposition. 

Furthermore,  it  is  a  well  known  fact  that  questions 
of  legislation  are  not  only  frequently,  but  generally  are 
discussed  in  advance  and  changed  so  as  to  meet  new  views 
suggested  by  the  discussion,  and  bills  in  conformity  there- 
with are  drawn  by  a  committee  before  they  are  intro- 
duced into  the  legislative  body;  and  in  this  way  members 
obtain  all  the  knowledge  of  the  proposed  legislation 
they  could  otherwise  obtain,  and  are  prepared  to  vote 
without  further  discussion. 

Plaintiffs  further  contend  that  under  the  last  provis- 
ion of  section  2777,  section  six  of  the  Kentucky  Elec- 
tric Company's  franchise,  which  prohibits  it  from 
selling  out  to  a  competitor,  should  have  been  formally  re- 
pealed in  order  to  eliminate  it,  and  that  it  could  not 
have  been  eliminated  in  any  other  way  than  by  a  sur- 
render of  the  franchise  of  the  .Kentucky  Electric  Com- 
pany, by  a  repealing  of  the  ordinance  by  the  city,  and  by 
the  enactment  of  a  new  franchise  ordinance  in  which 
section  six  would  not  have  appeared.  We  have  been 
cited  to  no  authority  in  support  of  the  construction  of 
the  statute  here  insisted  upon ;  and  it  being  conceded,  as 
it  must  be,  under  the  authority  of  the  decision  of  this 
court  in  Louisville  Home  Telephone  Co.  v.  City  of 
Louisville,  130  Ky.,  626,  that  the  city  and  the  Kentucky 
Electric  Company  could,  by  agreement,  eliminate  the 
provision  in  question,  we  see  no  reason  why  they  should 
not  agree  in  the  manner  here  adopted.  The  purpose  of 
the  statute  was  to  prevent  loose  legislation  of  doubtful 
meaning,  rather  than  to  control  parties  in  the  exercise 
of  their  individual  rights  under  existing  ordinances. 

Evidently  section  2777  was  not  intended  to  affect  the 
private  rights  of  parties  obtained  under  ordinances, 
since  the  right  to  change  or  annul  those  privileges  by 
agreement  is  affirmatively  fixed  by  the  decision  in  the 
Louisville  Home  Telephone  Company  case. 
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2.  It  is  further  insisted  that  the  ordinance  creating 
the  gas  franchise  is  in  direct  violation  of  section  3037D, 
of  the  Kentucky  Statutes.  That  section  is  a  part  of  the 
Act  of  1904  amending  the  charter  of  cities  of  the  first 
class,  and  provides,  among  other  things,  for  the  sale  of 
a  new  franchise  upon  the  expiration  of  a  former  fran- 
chise, and  that  the  new  franchise  shall  be  similar  to  the 
original  franchise.  This  objection  is  based  upon  the 
fact  that  the  circuit  court  has  determined  that  the  fran- 
chise of  the  Kentucky  Heating  Company  has  expired; 
that  said  company  now  has  no  franchise,  and  that  the  stat- 
ute which  requires  the  city  to  sell  **a  similar  franchise^' 
is  not  satisfied  by  a  sale  of  a  natural  gas  franchise.  The 
franchise  of  the  Kentucky  Heating  Company  was  for 
furnishing  ** natural  gas  for  fuel  and  heating  purposes,'' 
while  the  franchise  offered  under  the  new  ordinance  is 
for  the  sale  of  **  natural  gas,  manufactured  gas  and 
mixed  gas,  for  heating  and  lighting  and  other  pur- 
poses.''  There  is  a  complete  answer  to  this  contention. 
In  the  first  place,  the  statute  requiring  a  sale  of  a  similar 
new  franchise  was  evidently  passed  for  the  benefit  of 
the  owner  of  the  expiring  franchise,  and  he  only  can 
complain  if  the  city  offers  a  different  franchise.  It  will 
not  be  contended  that  the  city  may  not  offer  as  many 
different  franchises  as  it  pleases,  and  it  may  yet  offer 
a  franchise  in  the  exact  terms  of  the  original  franchise, 
held  by  the  Kentucky  Heating  Company.  If  the  Ken- 
tucky Heating  Company  should  choose  to  require  the 
city  to  carry  out  the  judgment  of  the  chancellor,  by 
offering  a  franchise  similar  to  its  expired  franchise,  the 
city  will  have  to  do  so,  and  its  offer  of  the  present 
franchise  for  the  sale  of  natural  and  artificial  gas  will 
not  stand  in  the  way.  The  franchise  offered  in  the  pro- 
posed ordinance,  is  in  no  sense  exclusive;  on  the  con- 
trary, section  23  of  the  proposed  franchise,  above 
quoted,  expressly  provides  that  nothing  in  said  ordi- 
nance shall  be  construed  as  exclusive,  or  as  preventing 
the  city  from  granting  a  like  franchise  or  privilege  to 
any  other  person,  firm  or  corporation;  and,  of  course,  if 
it  can  grant  a  like  franchise,  it  can  certainly  jgrant  a  dif- 
ferent franchise. 

3.  By  section  19  of  the  present  charter  of  the  Louis- 
ville Gas  Company  the  city  has  the  right  to  buy  the 
plant  of  the  Gas  Company  upon  the  expiration  of  its 
charter  on  January  1,  1919.  The  same  provision  is 
found  in  section  3  of  the  Act  of  March  20,  1902>  which 
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is  now  contained  in  subsection  3  of  section  2783A  of  the 
Kentneky  Statutes  as  a  part  of  the  charter  of  cities  of  the 
first  class. 

As  above  stated,  section  3037D  of  the  Kentucky  Stat- 
utes, being  a  part  of  the  Act  of  March  22,  1904,  and  em- 
braced, in  the  charter  of  cities  of  the  first  class,  provides 
for  the  sale  of  a  new  franchise  upon  the  expiration  of  a 
former  franchise,  and  for  a  purchase  of  public  utility 
plants  by  cities  of  the  first  class.  Conceding  that  these 
statutory  provisions  have  not  divested  the  city  of  Louis- 
ville of  its  power  to  purchase  the  plant  of  the  Louisville 
Gas  Company  upon  the  expiration  of  its  original  charter, 
nevertheless  the  city  of  Louisville  had  the  right,  under 
the  authority  of  Louisville  Home  Telephone  Co.  v.  The 
City  of  Louisville,  supra,  to  change  the  contract  as  it  did, 
by  postponing  the  right  to  buy  the  plant  until  the  expira- 
tion of  the  present  charter.  If  a  city  has  the  right  to  annul 
a  contract  provision  in  a  franchise,  as  was  decided  in  the 
Louisville  Home  Telephone  Company  case,  it  certainly 
has  the  less  important  right  of  postponing  that  privilege 
until  the  expiration  of  the  new  charter.  The  authorities 
cited  by  plaintiffs  upon  this  point,  are  to  the  effect  that  a 
municipality  cannot,  in  the  absence  of  express  legislative 
authority,  make  contracts  or  pass  by-laws  which  would 
cede  away,  control  or  embarrass  its  legislative  or  govern- 
mental powers,  or  which  would  disable  it  from  perform- 
ing its  public  duties.  1  Dillon's  Munic.  Corp.,  Sec.  245. 
That  proposition  is  surely  sound.  But  that  class  of  cases 
is  not  controlling  here,  since  the  right  to  buy  the  gas  plant 
is  a  contract  right  which  may  be  dealt  with  like  any  other 
property  right.  No  legislative  or  governmental  power  is 
abridged  by  the  proposed  postponement  of  the  right  to 
buy  the  plant.  Moreover,  section  21  of  the  new  franchise 
gives  the  city  the  right  to  buy  not  only  the  existing  plant, 
but  all  the  new  plant  that  Imay  be  installed  under  the  new 
franchise.  If  the  time  had  no'^  arrived  for  the  city  to 
exercise  its  option  to  buy,  can  it  be  doubted  that  it  would 
have  the  right  and  the  power  to  bargain  with  the  Gas 
Company  for  an  extension  of  this  option?  We  think  not. 
Beally,  plaintiffs'  contention  amounts  to  this:  the  city 
can  make  no  contract  which  looks  to  the  future  for  its 
fulfillment;  and,  of  course,  that  means  the  city  can  make 
no  executory  contract. 

But  in  Slade  v.  City  of  Lexington,  141  Ky.,  214,  it 
was  held  that  a  contract  by  a  city  for  the  renewal  of  a 
waterworks  contract  at  the  end  of  twenty-five  years,  was 
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valid  and  enforceable.  Being  a  mere  contract  right  and 
not  within  the  rule  applicable  to  governmental  powers, 
we  see  no  reason  why  the  city  may  not  deal  with  it,  as 
with  any  other  property  right. 

4.  Is  the  contract  ordinance  illegal  because  the  city 
therein  undertakes  to  commit  the  General  Council  in  ad- 
vance, to  enact  a  certain  ordinance  creating  certain  maxi- 
mum rates  for  electricity,  and  restricting  its  powers  to 
reduce  such  rates! 

Plaintiffs  insist  that  it  is,  and  rely  upon  the  line  of 
cases  last  above  referred  to.  It  must  be  admitted  that  if 
the  city  had  the  power  to  pass  the  ordinance  creating  the 
new  franchise,  without  this  ancillary  contract,  its  failure 
to  pass  the  contract  ordinance  now  objected  to,  would 
not  invalidate  the  franchise  ordinance.  Neither  would 
it  invalidate  the  contract  ordinance  in  which  it  is  em- 
braced. The  General  Council  would  have  the  right  to 
pass  the  ordinance,  to  repeal  it  if  passed,  and  to  provide 
other  reasonable  rates ;  and  we  fail  to  see  how  the  mere 
fact  that  it  now  proposes  in  advance  to  prescribe  maxi- 
mum rates  to  which  Byllesby  &  Company  agree  to  abide, 
invalidates  the  ordinance. 

Plaintiffs  rely  upon  a  line,  of  cases  which  hold  that  a 
city  council  has  no  power  to  embarrass  itself  in  the  fu- 
ture exercise  of  its  legislative  discretion,  by  agreeing  in 
advance  to  fix  a  scale  of  maximum  rates  for  electricity. 
That,  however,  is  a-begging  of  the  question,  since  the 
ordinance  does  not  bind  the  city  as  to  the  future  exer- 
cise of  its  le^slative  discretion  in  this  respect;  it  merely 
prescribes  maximum  rates  for  the  present,  which  Bylles- 
by &  Company  agrees  to  accept  as  reasonable.  As  before 
stated,  it  does  not  prevent  the  city  from  making  other 
reasonable  rates.  This  is  easily  seen  from  an  examina- 
tion of  the  ordinance. 

By  section  B  of  the  Contract  Ordinance  Byllesby  & 
Company  agrees  to  abide  by  the  terms  of  an  ordinance 
fixing  the  maximum  price  for  electricity  as  therein  set 
out,  whenever  the  city  passes  such  an  ordinance.  At  the 
present  the  franchise  of  the  Louis\nLlle  Lighting  Com- 
pany contains  no  restriction  upotf  rates ;  it  can  charge 
what  it  pleases,  or  can  get.  The  franchise  of  the  Ken- 
tucky Electric  Company  fixes  a  maximum  of  9  cents  for 
light  and  4  cents  for  power.  Under  tliis  state  of  affairs, 
the  city  may  pass  an  ordinance  fixing  the  maximum  rates 
of  both  companies,  provided  they  be  reasonable  and  pro- 
duce a  fair  return  upon  the  investment;  and  under  the 
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proposed  contract  both  companies  agree  that  they  will 
not  contest  the  prescribed  rates,  if  they  be  adopted  by  the 
city. 

But  in  the  third  section  of  clause  D  of  the  contract  the 
ordinance  further  expressly  provides : 

"The  city  of  Louisville  reserves  the  right  to  make 
reasonable  regulations  of  rates  for  the  use  of  electricity, 
and  for  lamps  for  both  private  consumers  and  municipal 
purposes,  and  the  capital  stock  or  bond  issue  of  said  com- 
pany shall  not  be  considered  in  fixing  said  rates.'' 

It  is  plain  therefore  that  there  is  no  restriction  upon 
the  city  in  fixing  rates  for  electricity,  except  that  im- 
I)osed  by  law — ^that  they  be  reasonable.  The  proposed 
rates  are  an  advantage  to  consumers  of  electricity  in  that 
the  contract  binds  Byllesby  &  Company  to  their  reason- 
ableness; it  does  not,  however,  prohibit  the  city  from  • 
making  lower  rates. 

This  objection  is  based  upon  a  misconception  of  tte 
efiPect  of  the  contract  ordinance,  and  is  without  substence. 

5.  Would  the  purchase  of  the  proposed  franchise, 
by  '*H.  M.  Byllesby  &  Company*'  confer  upon  that  cor- 
poration a  monopoly  of  manufacturing  ana  selling  elec- 
tricity and  gas  and  of  distributing  natural  gas  in  Louis- 
ville m  violation  of  the  statute,  or  the  public  policy  of  the 
Stetet 

The  public  policy  of  a  Stete  is  expressed  in  its  Con- 
stitution and  statutes,  and  in  its  common  law  as  found 
in  the  opinions  of  its  court  of  last  resort.  If  the  Con- 
stitution or  statutes  speak  upon  a  subject,  the  public 
policy  of  the  State  is  necessarily  fixed  to  tha£  extent. 
And  when  the  legislature  speaks  and  the  courts  construe 
that  declaration,  we  certainly  have  a  conclusive  rule 
as  the  public  policy  of  the  State  upon  the  subject  thus 
treated.  We  cannot  agree  that  the  act  of  a  municipality 
may  have  the  sanction  of  the  law  and  yet  be  against  pub- 
lic policy.  When  the  legislature  has  spoken,  we  cannot 
look  to  general  expressions  in  opinions  of  this  court  as 
laying  down  a  rule  of  public  policy  in  oppostion  to  that 
contained  in  the  statute.  We  have  various  statutory 
provisions  relating  to  monopolies.  Under  section  555 
of  the  Kentucky  Statutes  two  or  more  corporations  of 
this  State,  may  consolidate  into  a  single  corporation; 
while  section  769  confines  the  acquisition  by  one  railroad 
of  the  franchise  of  another,  to  a  non-competing  line.  Sec- 
tion 201  of  the  Constitution  prohibits  the  consolidation 
of  competing  or  parallel  railroads  or  like  companies. 
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Section  198  of  fhe  Constitution  reaches  the  subject  in 
hand,  and  provides  as  follows: 

'*It  shall  be  the  duty  of  the  General  Assembly  from 
time  to  time,  as  necessity  may  require,  to  enact  such  laws 
as  may  be  necessary  to  prevent  aU  trusts,  pools,  combina- 
tions or  other  organizations,  from  combining  to  de- 
preciate below  its  real  yalue  any  article,  or  to  enhance 
the  cost  of  any  article  above  its  real  value. '^ 

In  1890,  prior  to  the  adoption  of  the  present  Consti- 
tution, the  legislature  dealt  with  the  subject  by  an  act 
which  became  sections  3915  to  3941,  inclusive,  of  the 
Kentucky  Statutes,  against  *' Pools,  Trusts  and  Con- 
spiracies." That  act  forbade  the  formation  of  trusts  or 
monopolies  without  regard  to  whether  they  raised  or  de- 
preciated the  price  of  an  article  when  compared  with  its 
real  value. 

In  1906,  however,  the  legislature  amended  the  stat- 
ute so  as  to  authorize  farmers  to  combine  for  the  pur- 
pose of  obtaining  higher  prices  for  their  products.  This 
etatute  is  known  as  the  '* Pooling  Statute,'^  and  is  sec- 
tion 3941a  of  the  Kentucky  Statutes.  But  in  the  recent 
•cases  of  Commonwealth  v.  International  Harvester  Co., 

131  Ky.,  556,  International  Harvester  Oo.  v.  Common- 
wealth, 137  Ky.,  674,  and  International  Harvester  Co. 
V.  Commonwealth  144  Ky.,  403,  it  was  held  that  under 
the  law  of  Kentucky  as  it  exists  today  there  is  no  pro- 
hibition against  the  formation  of  trusts  or  monopolies, 
but  that  they  are  liable  to  a  fine  if  they  sell  their  products 
above  or  below  their  real  value,  such  real  value  to  be 
fixed  by  a  jury.  The  law  has  so  stood  since  1906,  with- 
out change  by  the  legislature,  and  must  be  accepted  as 
the  public  policy  of  the  State  upoii  the  subject.  When 
properly  construed  and  applied,  we  do  not  find  anything 
in  Stites  v.  Norton,  125  Ky.,  672,  or  in  Merchants  Ice 
&  Cold  Storage  Co.  v.  Bohrman,  138  Ky.,  530,  and 
kindred  cases  relied  upon  by  plaintiffs  that  can  take  this 
case  out  of  the  operation  of  the  rule  laid  down  by  the 
act  of  1906.  If  the  city  had  the  authority  to  pass  these 
ordinances,  there  is  nothing  in  the  public  policy  of  the 
State  that  would  invalidate  them. 

6.  Finally,  we  pass  to  a  consideration  of  the  most 
difficult  question  presented  by  this  xecord:  Do  the 
ordinances  violate  section  164  of  the  Constitution? 

Said  section  reads  as  follows : 

*'No  county,  city,  town,  taxing  district  or  other  muni- 
-^ipality  shall  be  authorized  or  permitted  to  grant  any 
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franchise  or  privilege,  or  make  any  contract  in  refer- 
ence thereto,  for  a  term  exceeding  twenty  years.  Be- 
fore granting  snch  franchise  or  privilege  for  a  term  of 
years,  snch  municipality  shall  first,  after  dne  advertise- 
ment, receive  bids  therefor  pnblicly  and  award  the  same 
to  the  highest  and  best  bidder ;  bnt  it  shall  have  the  right 
to  reject  any  or  all  bids.  This  section  shall  not  apply 
to  a  tmnk  railway.*' 

Plaintiffs  contend  that  since  the  ordinances  provide 
for  an  advertisement  of  the  sale  of  the  franchise  of  not 
less  than  two  weeks,  in  two  specified  Lonisville  daily 
newspapers,  one  printed  in  English  and  the  other  in 
German,  there  is  no  **dne  advertisement*'  snch  as  is  re- 
qnired  by  section  164  supra.  It  is  contended  that  the 
advertising  provision  is  merely  a  perfnnctory  compli- 
ance with  the  constitutional  requirement,  and  does  not 
comply  with  the  spirit  of  the  Constitution.  There  is  no 
statutory  or  constitutional  provision  defining  what 
constitutes  **due  advertisement,"  and  we  are  not  ad- 
vised by  the  plaintiffs  as  to  what  would  be  a  compliance 
with  this  provision  of  the  Constitution.  In  the  absence 
of  some  statutory  provision  upon  the  subject,  we  cannot 
question  the  good  faith  of  the  General  Council  in  fix- 
ing the  length  of  this  advertisement  at  not  less  than  two 
weeks,  in  two  different  newspapers.  Lands  of  debtors 
are  generaUy  sold  at  judicial  sales  after  an  advertise- 
ment of  ten  days;  and,  while  persons  might  well  differ 
as  to  what  constitutes  a  **due  advertisement''  either  aa 
to  the  character  of  the  advertisement,  or  its  comprehen- 
siveness and  extent,  we  are  not  authorized  to  say  tiiat  the 
legislative  body  of  the  city  has  violated  the  broad  dis- 
cretion here  given  it.  If  the  f ramers  of  the  Constitution 
had  intended  to  circumscribe  the  power  of  the  General 
Council  in  this  respect,  it  would  have  done  so.  We  have 
been  referred  to  no  authority  upon  ttie  question,  beyond 
the  language  of  the  section  as  above  quoted. 

It  is  further  contended,  under  this  heading,  that  the 
ordinances  are  so  drawn  tiiat  ^*H.  M.  Byllesby  &  Com- 
pany" must,  of  necessity,  be  the  only  bidder  at  the  sale  of 
the  franchise,  and  that  therefore  it  cannot  be  sold  to  the 
highest  and  best  bidder,  when  there  can  be  only  one 
bidder,  and  no  competition.  In  other  words,  this  objec- 
tion is  based  upon  the  idea  that  where  the  franchise  is 
to  be  sold  in  such  a  way  as  to  give  an  undue  advantage 
to  one  person  over  another,  there  is  no  competitive  bid- 
ding  upon  equal  terms,  as  is  contemplated  by  section  164 ; 
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and  that  the  ordinance  is  void  for  that  reason.  This  con^ 
tention  is  based  npon  the  doctrine  laid  down  by  this 
court  in  Fineran  v.  Central  Bitnlithic  Paving  Co.,  116 
Ky.,  495.  In  that  case  a  street  in  Newport  was  con- 
structed under  an  ordinance  which  required  contracts 
for  construction  of  streets  to  be  let  to  the  lowest  and  best 
bidder,  and  the  ordinance  provided  that  the  street 
should  be  made  of  "bituminous  macadam,"  a  patented 
composition  in  the  exclusive  control  of  the  Central 
Bitulithie  Paving  Co.  In  view  of  this  exclusive  owner- 
ship it  was  contended,  and  this  court  held,  that  there 
could  not  be  a  'Mowest  bidder''  within  the  meaning  of  the 
charter ;  that  there  could,  in  reality,  be  but  one  bidder, 
and  pointed  out  the  fact  that  the  vice  of  the  ordinance 
consisted  in  its  requiring  the  street  to  be  improved  with 
'* bituminous  macadam,*'  without  placing  it  in  competi- 
tion with  other  like  or  equally  as  good  material  for  such 
purposes.  The  Fineran  case  cited  with  approval  the 
leading  case  of  Fishbum  v.  Chicago,  171  HI.,  338,  39 
U  E.  A.,  483,  63  Am.  St.  Bep.,  236,  where  a  Chicago  ordi- 
nance  required  a  street  to  be  paved  with  asphaltum  to 
be  obtained  from  ** Pitch  Lake''  in  the  fsland  of  Trini- 
dad. **Pitch  Lake"  was  in  the  exclusive  control  of  the 
Barber  Asphalt  Co.,  and  for  that  reason  the  Supreme 
Court  of  Illinois  held  the  ordinance  was  void,  because  it 
prohibited  competition  in  bidding.  In  the  course  of  its 
opinion  the  Supreme  Court  of  Illinois  said: 

**If  it  be  the  judgment  of  the  city  council  that  the 
inost  suitable  and  best  materials  to  be  used  in  any  con- 
templated improvement  is  the  product  of  some  particu- 
lar mine  or  quarry,  or  some  substance  or  compound 
which  is  in  the  control  of  some  particular  firm  or  coropra- 
tion,  the  ordinance  might  be  so  framed  as  to  make  such 
production,  substance,  or  compound  the  standard  of 
quality  or  fitness,  and  to  require  that  material  equal  m 
all  respects  to  it  should  be  so  employed.  An  ordmance 
making  it  indispensable  that  an  article  or  substance  in 
the  control  of  but  a  certain  person  or  corporation  shall 
be  used  in  the  construction  of  a  public  work  must  neces- 
sarily create  a  monopoly  in  favor  of  such  person  or  cor- 
poration, and  also  limit  the  persons  bidding  to  those 
who  may  be  able  to  make  the  most  advantageous  terms* 
with  the  favored  person  or  corporation." 

See,  also,  Diamond  v.  Mankato,  89  Minn.,  48,  61  Lu 
^  A.,  448. 
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In  the  Mneran  case,  supra,  we  adopted  the  rule  as 
above  annonneed,  and  it  has  never  been  departed  from 
by  this  court.  Plaintiflfs  insist  the  principle  there  an- 
nounced is  conclusive  against  the  validity  of  the  fran- 
chise ordinance,  because,  as  they  claim,  it  gives  ByUesby 
&  Company  a  double  advantage  in  the  bidding,  either  one 
being  suflScient  to  invalidate  it.  It  must  be  remembered, 
however,  that  the  rule  does  not  apply  unless  the  advan- 
tage by  its  terms,  excludes  other  bidders. 

The  first  obnoxious  privilege  is  found  in  that  pro- 
vision of  the  gas  franchise  which  requires  the  purchaser 
of  that  franchise  to  bring  gas  to  Louisville  from  West 
Virginia,  which  it  is  contended  violates  the  rule  laid 
down  in  the  Fineran  case,  because  it  requires  the  pur- 
chaser to  furnish  gas  from  a  particular  field  which  is 
owned  exclusively  by  *'H.  M.  ByUesby  &  Company,  ^^  and 
that  it  therefore  necessarily  shuts  out  all  other  bidders. 
If  this  were  true  the  case  might  come  within  the  doctrine 
laid  down  in  the  Fineran  case,  supra,  and  in  Fishbum 
V.  Chicago,  supra,  and  in  Diamond  v.  Mankato,  supra, 
and  the  ordinance  might  be  invalid  for  that  reason.  The 
petition,  however,  is  not  broad  enough  to  present  the 
question  in  the  shape  contended  for  by  plaintiffs.  The 
allegation  of  the  petition  upon  this  subject  is  as  follows: 

*The  plaintiffs  say  that  in  the  states  of  Virginia, 
West  Virginia  and  Kentucky  there  are  very  extensive 
areas  of  territory  under  which  there  lies  natural  gas, 
which  said  gas  is  chemically  and  physicially  available 
for  transportation  and  use  in  the  city  of  Louisville  for 
fuel  and  for  lighting  purposes;  that  the  defendant, 
ByUesby  &  Company,  has,  so  the  plaintiffs  are  informed, 
by  contract  through  itself  or  its  agents,  an  option  to  pur- 
chase or  lease  certain  tracts  in  West  Virginia  under 
which  tracts  such  avaUable  natural  gas  exists.^' 

This  language  is  very  far  from  alleging  that  ByUesby 
&  Company  have  a  monopoly  of  the  natural  gas  fields 
of  West  Virginia ;  it  merely  says  that  ByDesby  &  Com- 
pany has  an  option  **to  purchase  or  lease  certain  tracts** 
of  land,  not  aU  of  them — ^under  which  available  natural 
gas  exists.  We  must  assume,  therefore,  that  any  pros- 
pective bidder  is  at  liberty  to  supply  gas  from  West  Vir- 
ginia,  provided,  of  course,  he  has  the  capital  to  do  so. 

And  in  this  connection,  it  is  also  insisted  that  by 
reason  of  ByUesby  &  Company's  ownership  of  the  Louis- 
ville Gas  Company  and  the  Louisville  Lighting  Com- 
pany, it  is  on  a  much  more  favorable  footing  than  any 
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other  bidder  could  possibly  be,  since  it  has  its  plant  and 
mains  already  in  operation,  and  that  for  this  reason  they 
have  an  advantage  which  wonld  make  the  bidding  un- 
eqnaly  nnfair,  and  violative  of  section  164  of  the  Consti- 
tution. It  must  be  admitted,  however,  that  Byllesby  & 
Company's  ownership  of  the  Lonisville  Gas  Company 
and  of  the  Lonisville  Lighting  Company  is  an  advantage, 
if  it  be  an  advantage,  which  goes  with  the  ownership  of 
property,  or  capital.  But  it  does  not  necessarily  ex- 
clude other  bidders.  It  is  estimated  that  it  will  cost  per- 
haps three  million  dollars  to  bring  to  Louisville  an  ade- 
quate supply  of  natural  gas  from  West  Virginia.  Of 
course,  a  franchise  so  expensive  could  not  be  bought  by 
a  person  without  capital  sufficient  to  operate  the  fran- 
chise; but  it  cannot  be  said  that  this  fact  would  give 
an  exclusive  or  an  undue  advantage  to  the  man  with 
capital  sufficient  to  handle  the  undertaking.  The  mere 
statement  of  the  proposition  is  a  sufficient  answer  to  the 
criticism. 

Furthermore,  the  fact  that  a  gas  and  electric  fran- 
chise is  drawn  so  as  to  cover  only  territory  already  oc- 
cupied by  the  pipes  or  wires  of  an  existing  company  will 
not  invalidate  it. 

This  precise  question  was  before  this  court  in 
Hilliard  v.  Geo.  G.  Fetcer  Lighting  &  Heating  Co.,  127 
Ky.,  95.  In  that  case  the  Fetter  Company  had,  under 
a  license  from  the  Board  of  Public  Works  built  certain 
underground  conduits  through  which  it  sold  electricity. 
This  court  having  decided  that  the  license  was  void,  the 
Fetter  Company  procured  the  city  to  sell  an  electric 
franchise,  and  the  ordinance  creating  the  franchise 
described  the  location  of  the  underground  conduits  to  be 
laid  in  pursuance  of  its  terms  exactly  as  the  Fetter  Com- 
pany's conduits  were  situated.  Furthermore,  it  also 
prohibited  the  Louisville  lighting  Company  and  the 
Kentucky  Electric  Company  from  bidding  on  the  fran- 
chise. It  necessarily  followed  that  the  Fetter  Company 
was  the  successful  bidder ;  and  in  Kentucky  Electric  Co., 
V.  Barret,  132,  Ky.,  717,  this  court  sustained  the  valid- 
ity of  the  ordinance. 

See,  also,  Johnson  v.  City  of  New  Orleans,  105  La. 
Ann.,  149,  Ward  v.  Seattle,  23  Wash.,  1,  52  L.  E.  A.,  369, 
and  City  of  Newport  v.  Municipal  Light  Co.,  147  Ky., 
776.  Under  this  ruling,  the  city  may  hereafter  sell  an- 
'"^Her  franchise  and  prohibit  the  owners  of  the  present 

chise  from  bidding  therefor. 
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The  second  invalidating  privilege  which  it  is  claimed 
ByUesby  &  Company  has  to  the  disadvantage  of  other 
bidders,  is  the  agreement  on  the  part  of  the  city  to  waive 
in  ByUesby  &  Company  the  provisions  of  section  six  of 
the  franchise  of  the  Kentucky  Electric  Co.,  which  pro- 
hibits it  from  selling  ont  to  a  competitor.  This  objection, 
in  turn,  presents  two  aspects,  under  plaintiffs'  conten- 
tion; (a)  that  the  prohibition  cannot  be  waived  against 
the  consumer,  and  (b)  that,  if  waived,  it  confers  an  insur- 
mountable advantage  upon  ByUesby  &  Company,  and 
renders  the  sale  void  under  the  doctrine  of  the  Fineran 
Case,  supra. 

Of  these  in  their  order: 

(a)  Did  the  City  CouncU  have  the  power  to  waive 
section  six  of  the  charter  of  the  Kentucky  Electric  Com- 
pany, which  prohibited  it  from  selling  out  to  the  Louis- 
viUe  Lighting  Company,  or  any  other  competitor?  If 
this  were  a  case  of  first  impression  in  this  jurisldiction, 
we  might  be  incUned  to  give  great  weight  to  this  conten- 
tion. The  question,  however,  was  put  at  rest,  so  far  as 
this  court  is  concerned,  by  the  decision  in  LouisvUle 
Home  Telephone  Co.  v.  City  of  Louisville,  130  Ky.,  626. 
In  that  case  the  Home  Telephone  Company's  franchise 
required  it  to  pay  annuaUy  to  the  city  the  sum  of  one 
dollar  for  every  telephone  or  instrument  in  excess  of 
6,000.  By  agreement  between  the  Telephone  Company 
and  the  city  of  Louisville,  a  new  franchise  was  offered 
for  sale  from  which  the  provision  above  referred  to  was 
eliminated,  and  the  telephone  rates  were  materially  in- 
creased. It  was  contended  that  the  city  and  the  Tele- 
phone Company  could  not,  even  by  agreement,  waive  a 
contract  in  the  franchise  which  had  been  made  for  the 
benefit  of  the  citizens.  This  court,  however,  overruled 
that  contention,  and  held  that  it  was  competent  for  the 
Telephone  Company  and  the  city  to  agree  to  the  enact- 
ment of  an  ordinance  relieving  the  Telephone  Company 
of  the  obligation  in  its  original  franchise.  This  view  of 
that  decision  was  emphasized  by  the  dissenting  opinion, 
which  conceded  the  right  of  the  parties,  by  agreement, 
to  make  the  change  in  the  original  contract,  the  dissent 
being  rested  upon  the  ground  that  it  could  not  do  so  in 
the  absence  of  a  valuable  consideration  therefor.  As 
there  is  ample  consideration  for  the  waiver  in  the  case 
at  bar,  it  would  seem  that  the  proposal  to  abrogate  sec- 
tion six  under  the  new  franchise  is  supported  by  the  opin- 
ion of  the  court,  as  weU  as  by  the  dissenting  opinion,  in 
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Louisville  Home  Telephone  Co.  v.  City  of  Louisville, 
supra.  We  cannot  accept  plaintiff's  view  of  the  law 
governing  this  point  without  departing  from  the  deci- 
sion in  the  Home  Telephone^  Case,  supra;  and  as  that  case 
was  maturely  considered,  w*e  see  no  sufficient  reason  why 
we  should  not  follow  it. 

In  McQuillin  on  Municipal  Corjwrations,  Vol.  3,  Sec. 
1272,  the  rule  as  to  a  city's  power  to  modify  its  contracts 
is  stated  as  follows: 

**By  consent  a  municipality  may  modify  a  contract. 
Obviously,  the  municipality  cannot,  without  the  consent 
of  the  other  party  to  the  contract,  modify  it.  The  power 
to  modify  a  contract  on  behalf  of  a  municipality  gen- 
erally is  vested  in  the  ofl5cer  or  body  authorized  to  make 
the  contract.  Unauthorized  modifications  of  contracts 
by  oflScers  without  authority  will  not  bind  the  city.  Gten- 
erally,  the  common  council  has  power,  with  the  consent 
of  the  other  party,  to  modify  a  municipal  contract  pre- 
viously entered  into,  so  as  to  bind  the  city.  Evidence 
of  a  modification  need  not  consist  of  express  acts.  The 
consent  of  the  corporation  to  modify  a  contract  may  be 
inferred  or  implied  from  acts  on  its  part  relating  to  the 
performance  of  a  contract  after  it  formed  the  conclu- 
sion." 

Li  Arnold  v.  Pawtucket,  21 E.  L,  15,  the  city  had  made 
a  contract  to  furnish  water  to  a  certain  district  for  ten 
years;  and  prior  to  the  expiration  of  the  ten  years,  it 
made  a  new  contract  in  place  of  the  old  one.  The  ques- 
tion was,  could  the  city  make  the  new  contract  and  abro- 
gate the  old  onet    The  court  said: 

**The  point  is  taken  that  as  the  city  in'  May,  1890,  ex- 
ercised the  power  conferred  by  the  act  of  incorporation, 
by  entering  into  a  contract  with  the  district  to  furnish 
water  to  the  district  for  ten  years  from  that  date,  which 
term  will  not  expire  until  May,  1900,  it  thereby  exhausted 
the  power  conferred  upon  it  until  the  ten  years  during 
which  the  contract  is  to  run  have  terminated.  There  is, 
however,  no  limitation  in  the  act  of  the  power  to  con- 
tract; and,  in  the  absence  of  such  limitation,  we  see  no 
reason,  though  such  powers  are  usually  strictly  con- 
strued, and  though  the  contracting  parties  are  corpora- 
tions, why  they  may  not  modify  an  existing  contract,  or 
substitute  a  new  one  in  the  place  of  it,  precisely  in  the 
same  manner  as  natural  persons,  provided  only  that 
such  modification  or  new  contract  be  reasonable  and 
proper.^* 
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In  Cumberland  Telephone  &  Telegraph  Company  v. 
City  of  Hickman,  129  Ky.,  229,  the  city  sold  a  telephone 
franchise  conditioned  that  work  npon  installing  the  tele- 
phones should  he  begun  within  six  months  and  finished 
within  a  year.  The  company  was  about  to  forfeit  its 
franchise  for  failure  to  perform  the  conditions,  where- 
upon the  City  Council  extended  the  time,  upon  the  con- 
dition that  the  maximum  charges  to  subscribers  should 
be  less  than  those  fixed  in  the  original  franchise.  It  was 
contended  that  this  agreement  amounted  to  the'  granting 
of  a  franchise  without  a  sale,  and  further,  that  the  city 
had  no  power  to  change  the  contract. 

Upon  this  last  point  the  court  said: 

*'We  think  it  was  competent  for  the  city  to  waive  the 
forf'^iture  of  the  franchise  because  the  work  had  not  been 
begun  within  six  months,  in  consideration  of  a  reduction 
of  the  rates  by  the  owner  of  the  franchise.  There  was 
a  sufficient  consideration  moving  to  the  city  to  support 
its  waiver  of  the  forfeiture ;  likewise  a  sufficient  consid- 
eration moving  to  the  grantee  of  the  franchise  to  sup- 
port his  agreement  to  charge  patrons  within  the  city, 
and  for  whose  benefit  and  welfare  the  contract  had  been 
entered  into,  a  less  rate  than  was  originally  agreed  upon. 
In  doing  this,  the  city  granted  no  new  or  different  right 
in  the  use  of  its  streets  nor  did  it  abate  any  of  the  orig- 
inal consideration.  On  the  contrary,  it  gave  only  what 
it  has  originally  agreed  to  grant,  and  got  in  exchange  a 
better  consideration  what  it  had  given  up  was  a  right 
to  claim  a  forfeiture— the  giviag  up  of  which  is  not  the 
granting  of  a  franchise.'' 

In  the  late  case  of  the  City  of  Newport  v.  The  Muni- 
cipal Light  Co.,  147  Ky.,  776,  the  appellee  had,  in  1905, 
acquired  a  franchise  to  supply  artificial  gas  for  a  period 
of  twenty  years.  In  1910  the  city  sold  a  franchise  for 
the  exclusive  supplying  of  natural  gas,  and  the  new  fran- 
chise provided  that  the  natural  gas  might  be  furnished 
through  the  mains  then  used  for  the  distribution  of  arti- 
ficial gas,  provided  arrangement  therefor  be  made  with 
tZ£e  owner  of  the  mains,  and  that  such  new  use  should 
not  operate  as  a  forfeiture  of  the  artificial  gas  franchise. 
Li  a  suit  by  the  City  of  Newport  to  forfeit  the  franchise 
for  non-user  this  court  overruled  the  citjr's  contention 
and  sustained  the  contract.  The  applicability  of  the  de- 
cision to  the  question  before  us  lies  in  the  fact  that  the 
artificial  gas  company  was  in  a  much  better  position  to 
bid  than  any  other  competitor,  since  it  already  had  its 
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pipes  laid  in  the  streets,  and  in  the  further  fact  that  it 
upheld  the  right  of  the  v  purchaser  of  the  franchise  to 
acquire  the  pipes  of  the  old  company. 

We  conclude,  therefore,  from  these  ample  authorities 
that  the  city  had  the  right  to  waive  the  prohibition  con- 
tained in  section  six  of  the  Kentucky  Electric  Company  *8 
charter. 

(b)  It  will  be  remembered  the  contract  ordinance 
provides  that  the  agreement  therein  to  consent  to  the  pur- 
chase of  the  Kentucky  Electric  Company  by  H.  M. 
Byllesby  &  Company  shall  not  be  effective  unless  that 
company,  or  some  corporation  controlled  by  it,  shall 
become  the  purchaser  of  the  natural  gas  franchise. 

Conceding  for  the  sake  of  the  argument  that  the  city 
had  the  right  to  waive  the  prohibition  in  section  six  of 
the  charter  of  the  Kentucky  Electric  Company  in  favor 
of  Byllesby  &  Company,  it  is  nevertheless  contended  that 
said  waiver  rendered  the  ordinance  invalid  under  the 
Fineran  Case,  because  it  was  not  waived  to  every  bidder 
alike. 

At  first  impression  the  argument  seems  forceful, 
but  upon  a  closer  examination  it  would  appear  to  be  with- 
out merit.  It  might  well  be  conceded  that  if  the  effect 
of  this  provision  of  the  ordinance  was  to  give  **H.  M. 
Byllesby  &  Company"  some  exclusive  privilege  or  advan- 
tage over  other  bidders  for  the  franchise,  the  case 
would  come  within  the  doctrine  laid  down  in  the  Fineran 
Case  above  quoted,  and  the  ordinance  would  be  invalid. 

Counsel  for  plaintiffs  liken  this  case  to  a  case  where 
a  man  offers  his  horse  for  sale  at  public  auction,  upon 
the  condition  that  if  Jones  buys  the  horse  he  will  give 
Jones  a  farm  worth  a  thousand  dollars;  but  that  if 
Smith  buys  the  horse,  he  is  to  get  nothing  beyond  what 
he  buys;  and  it  is  insisted  that  in  such  a  case  Jones 
would,  in  reality,  be  the  only  bidder.  But  the  mislead- 
ing feature  of  the  illustration  consists  in  the  radical  dif- 
ference between  the  legal  relations  existing  between 
Jones  and  Smith  and  the  relations  existing  between  the 
parties  in  the  case  at  bar.  In  the  case  put  by  counsel, 
Smith  and  Jones  stood  upon  equal  terms  as  bidders  be- 
fore the  proposition  was  made  to  give  Jones  the  farm, 
and  it  was  the  giving  of  the  farm  that  put  them  upon  an 
unequal  footing.  But  in  the  case  at  bar  Byllesby  is  not 
upon  an  equal  footing  with  other  purchasers  under  the 
present  situation,  and  the  abrogation  of  prohibitive  sec- 
tion six  in  the  franchise  of  the  Kentucky  Electric  Com- 
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pany  will  have  the  effect  only  of  putting  him  upon  an 
equal  footing  with  other  bidders.  The  reason  is  plain 
when  we  analyze  the  situation.  As  it  now  stands,  any 
person  except  ByUesby  &  Company  may  lawfully  pur- 
chase the  Kentucky  Electric  Company,  and  any  person, 
other  than  Bylesby  &  Company,  can  buy  both  the  natural 
gas  franchise  to  be  sold,  and  the  Kentucky  Electric  Com- 
pany. But  ByUesby  &  Company  cannot  do  that,  since, 
being  the  owner  of  the  Louisville  Lighting  Company, 
which  is  a  competitor  of  the  Kentucky  Electric  Company, 
it  is  prohibited  from  buying  the  latter  company  by  sec- 
tion six  of  the  latter  company's  charter.  In  other  words, 
this  section  puts  a  prohibition  upon  ByUesby  &  Company 
which  other  bidders  are  not  required  to  carry.  Other 
bidders  can  buy  the  natural  gas  franchise  and  can  also 
buy  the  Kentucky  Electric  Company,  and  neither  the  city 
nor  any  other  interested  person  can  prevent  them  from 
so  doing.  They  would  therefore  have  the  advantage  over 
ByUesby  &  Company  when  it  came  to  bid  for  the  natural 
gas  franchise.  Li  order,  therefore,  to  put  all  parties 
upon  an  equal  footing,  the  ordinance  provides  that  in 
case  ByUesby  &  Company  should  buy  the  natural  gas 
franchise,  it  should,  like  other  bidders,  have  the  right  to 
buy  the  Kentucky  Electric  Company;  and  the  provision 
in  the  contract  ordinance  above  referred  to,  which  pro- 
vides  that  the  prohibition  of  section  six  should  be  waived 
only  in  favor  of  ByUesby  &  Company,  instead  of  being 
an  advantage  to  it  in  the  bidding,  over  other  bidders, 
merely  puts  it  upon  an  equal  footing  with  other  bidders. 
And,  this  being  true,  it  does  not,  in  any  sense,  do  vio- 
lence to  the  doctrine  laid  down  in  the  Fineran  Case,  and 
in  the  other  cases  above  referred  to.  It  does  not  make 
Bylesby  &  Company  the  exclusive  bidder,  like  the  owner 
of  a  patented  article,  or  the  owner  of  ** Pitch  Lake*' 
asphalt. 

It  would  be  no  violation  of  section  six,  for  the  owner 
of  the  gas  franchise  to  acquire  the  Kentucky  Electric 
Company's  property  and  franchises,  or  for  the  Kentucky 
Electric  Company  to  acquire  the  plant  and  franchises  of 
a  gas  company;  but  because  ByUesby  &  Company  hap- 
I)ens  to  own  ihe  Louisville  Lighting  Company  said  sec- 
tion prohibits  ByUesby  &  Company  from  becoming  the 
owner  of  the  Kentucky  Electric  Company — thus  placing 
ByUesby  &  Company  under  a  disability  which  is  attached 
to  no  other  bidder  for  the  gas  franchise.  The  removal 
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of  the  disability  from  Byllesby  &  Co.,  gives  it  no  excln- 
siveness  in  the  bidding. 

But  if,  in  order  to  put  every  possible  bidder  npon  an 
equal  footing,  the  ordinance  had  provided  that  the  pur- 
chaser of  the  gas  franchise  might  acquire  both  electric 
companies  without  forfeiting  the  franchise  of  the  Ken- 
tucky Electric  Company,  the  same  condition  of  inequality 
would  have  existed,  because,  as  Byllesby  &  Company  al- 
ready own  the  Louisville  Lighting  Company,  it  would 
have  been  in  a  position  to  buy  the  Kentucky  Electric 
Company,  whereas  any  other  bidder  would  have  beto 
compelled  to  buy  both  electric  companies,  in  order  to  ac- 
complish the  same  purpose.  And,  the  city  having  the 
right  to  waive  the  prohibition  of  section  six,  there  could 
be  no  objection  to  the  form  of  the  ordinance,  since  the 
bidding  would  be  open  to  all  upon  equal  terms,  although 
in  reality,  the  same  apparent  inequality  would  exist  be- 
tween them. 

The  provision  of  the  contract  ordinance  for  the  dis« 
missal  of  the  injunction  suit  prohibiting  the  Kentucky 
Electric  Company  from  selling  out  to  the  Louisville 
Lighting  Company  is  but  a  part  of  the  details  necessary 
to  remove  the  prohibition  above  referred  to,  and  need 
not  be  further  considered. 

We  have  thus  carefully  and  fully  examined  every 
ground  relied  upon  by  the  plaintiffs  in  support  of  the 
order  of  injunction,  and  have  reached  the  conclusion 
that  the  ruling  of  the  chancellor  cannot  be  sustained. 

The  injunction  is  dissolved. 

This  opinion  is  concurred  in  by  Chief  Justice  Hob- 
son,  and  Judges  Settle,  Lassing  and  Turner.  Judge 
Nunn  absent;  Judge  Carroll  not  sitting. 


Gabbard  v.  Commonwealtlu 

(Decided  May  29  1913.) 

Appeal  from  Breathit  Circuit  Court. 

L  Homicide — Eyidence—  Self-Defense — ^Uncommunicated  Threats. 
— ^Evidence  of  uncommunlcated  threats  by  deceased  against  ac- 
cused is  admissible  to  show  the  state  of  mind  of  the  deceased,  at 
the  time  of  homicide,  and  also  to  show  who  was  the  aggressor. 

2.  Homicide— Appeal— Harmless  Error.—Where  it  appears  that  evi- 
dence of  uncommunlcated  threats  would  throw  light  upon  the 
question  of  the  state  of  mind  of  the  deceasd,  or  who  was  the 
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asgressor,  at  the  time  of  the  homicide,  it  is  error  to  exclude  such 
evidence.  But,  where  such  evidence  Is  cumulative  and  the  record 
shows  the  accused  to  be  the  aggressor  and  that  he  has  had  a 
fair  trial,  no  reversal  should  be  ordered  because  of  the  exclusion 
of  such  evidence. 

COPE  &  COPE  and  A.  H.  PATTON  for  appellant 

JAMES  GARNETT,  Attorney  General,  OVERTON  &  HOOAK, 
Assistant  Attorney  General  for  appellee. 

Opinion  of  the  Coxjbt  by  Judge  Lassing — ^Affirming. 

The  grand  jury  of  Breathitt  County  indicted  Pierce 
Gabbard,  charging  him  with  the  wilftd  mnrder  of  Ike 
Gabbard.  He  was  tried,  found  guilty,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary  for  life. 
From  the  judgment  of  conviction  he  appeals  and  com- 
plains that  the  verdict  is  against  the  weight  of  the  evi- 
dence and  that  the  court  erred  in  the  admission  of  in- 
competent evidence,  in  the  rejection  of  competent  evi- 
dence and  in  his  instructions  to  the  jury. 

The  deceased  lived,  and  ran  a  country  store,  about 
eight  miles  from  Jackson,  the  county  seat  of  Breathitt 
County,  and  was  a  neighbor  and  double  first  cousin  of  the 
accused.  On  SeptemlMer  23,  1912,  both  the  accused  and 
deceased  had  been  drinking  and  were,  to  some  extent, 
under  the  influence  of  liquor.  Pierce  Gabbard,  on  that 
day,  came  to  the  store  ostensibly  to  pay  an  account  he 
ow^  decedent.  While  he  was  in  front  of  the  store  and 
deceased  was  at  his  dwelling  nearby,  words  passed  be- 
tween them  and  finally  there  was  an  exchange  of  some 
three  or  four  shots  resulting,  according  to  the  testimony 
of  the  Commonwealth,  in  the  wounding  of  appellant.  De- 
ceased was  not  injured  in  that  difficulty.  After  this  shoot- 
ing, appellant  disappeared  but  returned  within  an  hour 
bearing  a  double  barreled  shot  gun  and  a  Winchester  re- 
peating rifle  and  ,finding  the  deceased  and  his  wife  seated 
at  the  front  door  of  their  dwelling,  opened  fire  upon 
them.  Ike  G«[bbard  and  his  wife  were  both  struck  by 
these  shots,  with  fatal  results  in  the  case  of  the  husband. 
They  retreated  into  and  through  the  house,  and  when  Ike 
Gabbard  had  reached  a  i)oint  about  fifty  yards  from  his 
house  he  fell  to  the  ground  dead  Appellant  undertakes 
to  explain  his  return  with  the  guns  in  this  way.  He  was 
a  constable  and  had  arranged  with  some  persons  to  aid 
him  in  the  arrest  of  a  deserter  from  the  United  States 
army,  and  these  guns  were  for  those  who  were  to  assist 
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him  in  this  duty,  and  the  road  passing  the  residence  of 
deceased  was  the  only  way  he  could  proceed  in  the  effort 
to  arrest  this  deserter. 

The  Commonwealth  made  out  a  strong  case  of  inex- 
cusable homicide.  While  in  the  motion  and  grounds  for 
a  new  trial  it  was  urged  that  the  verdict  was  not  sup- 
ported by  the  evidence,  that  point  is  not  seriously  pressed 
here,  but  counsel  insist  that  the  jud^ent  should  be  re- 
versed because  the  trial  court  erred  m  excluding  compe- 
tent evidence.  This  consisted  of  threats  alleged  to  have 
been  made  by  the  deceased  against  appellant  on  the  day  of 
the  homicide,  and  only  a  few  hours  previous  thereto.  It  is 
held  in  Commonwealth  v.  Thomas,  31  Eep.,  899,  and 
Wheeler  v.  Commonwealth,  120  Ky.,  697,  that  evidence  of 
this*  character  is  competent  for  the  purpose  of  showing 
the  state  of  mind  of  the  one  making  them,  and  also  for 
the  purpose  of  determining  who  was  the  agressor.  In 
all  cases,  where  it  has  reasonably  appeared  that  the  ad- 
mission of  such  evidence  would  throw  light  upon  either 
of  these  questions,  where  they  were  involved,  it  has  been 
held  error  on  the  part  of  the  trial  court  to  exclude  it.  If 
the  killing  had  occurred  during  the  first  encounter,  it 
would  have  been  error  to  exclude  this  evidence  of 
previous  threats  made  by  the  deceased  against  appellant, 
but,  according  to  the  evidence  offered  by  appellant,  no 
injury  resulted  from  the  first  encounter.  From  all  the 
evidence,  it  is  apparent  that  it  only  resulted  in  arousing 
appellant's  anger,  and,  if  the  evidence  for  the  Common- 
wealth is  to  be  believed,  he  left  the  scene  of  the  difficulty 
declaring  that  he  was  going  after  his  gun  and  kill  his 
cousin.  He  undoubtedly  continued  in  this  frame  of  mind, 
for  on  his  road  home  he  passed  several  persons  to  whom 
he  related  the  story  of  the  difficulty  with  his  cousin,  with 
more  or  less  detail,  and  to  each  he  declared,  in  substance, 
his  purpose  to  carry  out  the  threat  made  in  the  presence 
of  deceased's  wife  when  he  left  their  home.  He  went  as 
rapidly  as  he  could  to  his  own  home,  a  mile  or  a  mile  and 
;a«quarter  distant,  got  his  gun,  and  started  back  toward 
the  home  of  deceased.  On  his  way  he  stopped  at  the 
house  of  a  relative,  who  was  not  at  home  at  the  time,  went 
in,  got  a  Winchester  rifle,  and  proceeded  back  to  the  scene 
of  the  first  difficulty.  It  is  in  evidence  that  he  was  fol- 
lowed by  two  of  his  children  and  was  requested  by  some 
friends,  whom  he  passed,  to  return  to  his  home  and  not 
have  any  difficulty.  While  he  stoutly  denies  any  purpose 
to  have  further  trouble  with  the  deceased,  the  conclusion 
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is  irresistible,  from  the  overwhelming  weight  of  the  evi- 
dence, that  appellant  returned  to  the  home  of  deceased 
for  the  purpose  of  avenging  a  wrong  which  he  conceived 
deceased  had  done  him,  by  shooting  him  or  shooting  at 
him  in  the  first  encounter.  Appellant  had  declared  his 
purpose  to  kill  deceased,  and  immediately  that  he  reached 
the  later  ^s  home,  he  opened  fire  upon  him  while  he  was 
standing  in  the  door  of  his  own  home.  His  aim  was  true, 
and  the  effect  of  the  shots  deadly.  Deceased  and  his  wife 
retreated  into  their  house  and  out  of  the  rear  portion 
thereof,  the  wife  going  in  one  direction,  the  deceased  in 
another.  Appellant  followed  them  into  the  house, 
searched  for  them,  and  when  he  failed  to  find  them  thera, 
fired  his  gun  two  or  three  times  while  in  the  house. 

We  are  unable  to  see,  under  the  circumstances  as*, 
developed  by  this  evidence,  what  light  evidence  of  pre- 
vious threats  could  have  shed  upon  the  question  of  who 
was  the  aggressor,  or  the  frame  of  mind  in  which  the  de- 
ceased was  at  the  time  the  last  diflSculty  commenced. 
Still,  this  evidence  was  competent,  but,  while  competent, 
it  was  merely  cumulative;  and  when  this  is  the  case,  no 
reversal  should  be  ordered  because  of  its  exclusion,  where 
it  appears,  from  a  consideration  of  the  entire  record, 
the  accused  had  a  fair  trial.  Hargis  v.  Commonwealth, 
135  Ky.,  578.  The  evidence  as  to  the  first  difficulty, 
which  was  given  to  the  jury  in  detail,  showed  the  frame  of 
mind  the  deceased  was  in,  and  the  conduct  of  each  party 
left  no  room  for  doubt  as  to  who  was  the  aggressor  in 
the  difficulty,  resulting  in  the  killing  for  which  appellant 
was  tried.  Under  the  circumstances,  it  was  not 
prejudicial  for  the  trial  court  to  exclude  this  evidence  of 
threats  from  consideration  by  the  jury. 

The  evidence  for  the  Commonwealth  was  to  the  effect 
that  appellant  was  shot  in  the  arm  during  the  first  en- 
counter, and  that  this  angered  him  and  aroused  in  him  a 
murderous  spirit,  causing  him  then  and  there  to  declare 
his  purpose  to  kill  deceased.  With  this  end  in  view,  he 
went  to  his  home,  armed  himself,  and,  despite  the  plead- 
ings  and  protests  of  his  relatives  and  friends,  returned 
to  the  scene  of  the  difficulty  and  carried  his  threat  into 
execution.  It  was  cold-blooded,  premeditated  murder, 
and  it  is  difficult  to*  see  how  a  jury,  at  all  mindful  of  their 
oaths,  could  have  imposed  a  milder  punishment.  Few 
cases  have  come  before  us  where  the  evidence  so  clearly 
established  a  murderous  purpose,  so  deliberately  planned 
and  so  boldly  executed. 
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After  a  earful  consideration  of  the  record,  we  see  no 
reason  for  disturbing  the  judgment.  It  is,  therefore,  af- 
firmed. 


Black  V.  Commonwealth.  \ 

(Decided  May  29,  1913.) 

Appeal  from  Carlisle  Circuit  Court. 

Criminal  Law — Confession. — ^Where,  in  a  prosecution  for  rapOr 
the  prosecuting  witness  said  that  the  accused  came  Into  her 
room,  and  a  witness  testified  that  he  heard  the  accused  say  that 
he  went  into  the  room  for  the  purpose  of  getting  his  grand- 
mother's money,  this  was  not  a  confession  of  guilt,  and  did  not 
authorize  an  instruction  under  section  240  of  the  criminal  code. 
Criminal  Law — Unlawfully  l)etaining  a  Woman  Against  Her 
Will — Instruction. — ^Where  the  evidence  for  the  Commonwealth 
showed  that  the  accused  entered  the  room  of  the  prosecuting 
witness  and  laid  his  hands  upon  her  and  took  hold  of  her  against 
her  will  and  consent,  it  was  not  improper,  after  tilling  the  Jury 
that  if  the  accused  unlawfully  and  willfully  took  and  detained 
the  prosecuting  witness  against  her  will  and  consent  with  the 
intent  to  have  carnal  knowledge  'of  her,  they  should  find  him 
guilty  to  instruct  the  Jury  that  if  the  accused  laid  his  hands  upon 
or  took  hold  of  the  prosecuting  witness,  against  her  will  and  con- 
sent, and  with  the  intent  to  have  carnal  knowledge  of  her,  this 
would  be  a  taking  and  detaining  in  the  meaning  of  the  instruc- 
tion, although  it  is  not  essential  that  this  definition  of  unlawful 
detaining  should  be  given. 

Criminal  Law— Misconduct  of  Juror— How  Made  Available  on 
Motion  for  New  TriaL^When  a  new  trial  is  asked  on  the  ground 
that  a  Juror  has  been  guUty  of  misconduct,  the  party  seeking  a 
new  trial  on  this  ground  should  do  so  at  the  earliest  moment 
after  he  has  received  information  of  the  misconduct  complained 
of,  and  should  file  his  affidavit  stating  when  he  received  this  in- 
formation. If  the  party  seeking  a  new  trial  on  this  ground  fails 
to  do  this,  he  wiU  be  deemed  to  have  waived  his  right  to  a  new 
trial  on  this  ground  after  there  has  been  a  verdict  against  him. 
Criminal  Law — ^Weight  of  EMdence  for  the  Jury. — ^In  criminal 
cases  we  will  not  interfere  with  the  finding  of  the  Jury  on  the 
ground  that  the  verdict  is  not  sustained  by  sufficient  evidence, 
unless  it  affirmatively  appears  that  the  verdict  is  so  contrary  to 
the  evidence  as  to  make  it  appear  that  it  was  the  result  of  passion 
or  prejudice. 

Criminal  Law — ^Form  of  Judgment  Where  Accused  is  Under 
Twenty-one. — ^Where  a  minor  defendant  is  q^nvicted  of  a  felony, 
the  court  should  In  its  Judgment  direct  his  confinement  in  the 
house  of  reform  until  he  attains  his  majority,  and  if  his  term  of 
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punishment  be  not  then  ended*  that  he  be  transferred  to  the  pen- 
itentiary. 

JOHN  B.  KANE,  B.  C.  SEAT  for  appellant 

JAMES  GARNBTT,  Attorney  General,  D.  O.  MYATT,  Law  Clerk 
for  appellea 

Opinion  of  the  Coubt  by  Judge  CABBOiiL — ^Affirming. 

The  appellant,  under  an  indictment  charginjg  him 
with  nnlawf ully  detaining  a  woman  against  her  wiU,  was 
tried  and  convicted,  and  on  this  appeal  he  asks  a  rever- 
sal of  the  judgment  against  him. 

It  appears  from  the  record  that  in  September,  1912, 
the  prosecuting  witness,  Miss  Beulah  Watson,  was  teach- 
ing school  and  boarding  at  the  house  of  John  Black,  a 
brother  of  appellant.  She  testifies  that  appellant  came 
to  the  house  while  they  were  at  supper  and  was  then  in- 
troduced to  her  and  that^when  she  retired  to  her  room 
for  the  night  about  nine  o^clock.she  left  appellant  sitting 
on  the  porch  with  his  grandmother.  That  a  window  in 
the  room  she  occupied  looked  out  on  the  porch  where  she 
left  appellant.    She  further  testifies : 

**I  went  to  bed  about  nine  o^clock  and  pulled  the  win- 
dow shades  and  locked  the  door,  and  1  went  to  .bed,  and 
I  had  been  to  sleep  but  a  short  time,  about  half  past  nine 
or  nine-forty,  somewhere  along  there ;  some  one  had  their 
hand  onjny  arm  and  one  across  me,  and  I  jumped  up  and 
hallooed  and  some  one  said:  *Don^t  be  afraid;  it  is  me,' 
and  I  recognized  his  voice  as  Siguesman  Black's,  and  I 
jumped  upland  grabbed  his  arm  and  I  run  my  hand  up 
bis  arm  and  felt*the  hairs  on  it  and  he  was  in  his  shirt 
sleeves  and  his  sleeves  rolled  up  to  his  elbow  like  I  had 
seen  Siguesman  Black's  at  supper,  and  I  jumped  up  out 
of  bed  and  began  hallooing  for  John  Black  to  come  there, 
that  some  one  was  in  my  roomj  and  I  went  through  my 
door  out  in  the  hall  and  he  went  out  at  the  window  while 
I  was  going  out  at  the  door. " 

There  is  also  evidence  to  the  effect  that  the  screen  on 
the  outside  of  the  window,  through  which  the  man  en- 
tered, was  pulled  off,  and  that  early  on^the  following 
morning  Miss  Watson .  telephoned  to  her  parents,  who 
came  as  soon  as  they  could,  and  she  then  told  them  what 
had  happened  and  who  her  assailant  was. 

^  John  Cothes,  also  a  witness  for  the  Commonwealth, 
said  that  a  day  or  two  after  this,  he  heard  the  appellant 
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make  the  following  statement:  **I  jes  heard  him  talk,  he 
was  not  talking  to  me.  The  boys  were  teasing  him  about 
it  and  he  said  he  went  in  there ;  thought  it  was  his  grand- 
mother's  room  and  was  trying  to  get  her  money.** 

Testifying  in  his  own  behalf,  appellant,  who  is  under 
twenty-one  years  of  age,  admitted  that  he  was  at  the 
house  of  John  Black  at  the  time  testified  to  by  Miss  Wat- 
son, and  that  after  supper  he  sat  on  the  front  porch  talk- 
ing to  his  grandmother,  but  denied  that  he  assaulted  or 
went  into  the  room  of  Miss  Watsoto,  He  said  that  about 
the  time  or  a  few  minutes  after  his  grandmother  retired 
for  the  night,  he  left  the  house  of  his  brother  and  went  to 
the  home  of  George  Polivick,  who  lived  in  the  neighbor- 
hood, and  after  remaining  there  for  a  while,  in  company 
with  Polivick,  he  went  to  the  house  of  Louis  Polivick,  and 
from  there  to  the  town  of  Bardwell,  where  he  spent  the 
night  in  a  livery  stable  with  Tom  Slaughter. 

A  good  many  other  circumstances  throwing  some 
light  on  the  affair  were  testified  to  by  witnesses  in  behalf 
of  both  the  Commonwealth  and  the  appellant,  but  we 
have  related  enough  of  the  evidence  to  illustrate  the 
grounds  relied  on  for  reversal.  The  first  assigned  error 
relates  to  instruction  number  one  given  by  the  trial 
court,  which  is  as  follows : 

'*The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant,  Siguesm^an  Black,  in  this  county  and  before 
the  finding  of  this  indictment,  unlawfully  and  wilfully 
took  and  detained  the  prosecuting  witness,  Beulah  Wat- 
son, against  her  will  and  consent,  with  the  intent  to  have 
carnal  knowledge  of  her  himself,  then  and  in  that  event 
the  jury  will  find  defendant  guilty. 

**And  the  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  laid  his  hands  upon  or  took  hold  of  said 
Beulah  Watson  against  her  will  and  consent,  and  with 
the  intent  to  have  carnal  knowledge  of  her  himself,  this 
would  be  a  taking  and  detaining  in  the  meaning  of  the 
instructions.'* 

The  criticism  of  this  instruction  relates  to  the  last 
paragraph  in  which  the  court  defined  the  acts  that  would 
constitute  a  violation  of  the  statute  by  appellant.  The 
argument  is  made  that  it  was  error  to  single  out  the  facts 
stated  in  this  paragraph  of  the  instruction  and  advise 
the  jury  that  their  existence  constituted  guilt.  In  sup- 
port of  this  position  we  are  referred  to  Polly  v.  Common- 
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wealthy  16  Ky.  Law  Eep.,  203,  in  which  it  was  held  to  be 
error  under  the  facts  of  that  case  to  instruct  the  jury- 
that  they  should  find  the  defendant  guilty  if  he  detained 
the  prosecuting  witness  by  getting  in  bed  with  her  and  by 
putting  his  hands  and  arms  about  her.  The  facts  of  that 
case,  however,  are  so  radically  different  from  the  facts 
in  this  case  that  what  the  court  said  in  criticism  of  the 
instruction  there  given  is  not  at  all  applicable  to  the  in- 
struction in  the  record  before  us.  In  that  case  the  ac- 
cused admitted  that  by  inadvertance  or  mistake  he  did 
get  in  the  same  bed  with  the  prosecuting  witness,  and 
thinking  that  she  was  his  wife,  put  his  hand  upon  her. 
Here  the  appellant  denied  that  he  was  in  the  room  where 
the  prosecuting  witness  was.  If  he  did  take  hold  of  her 
and  lay  his  hands  upon  her,^  there  is  no  claim  that  it  was 
done  through  mistake  or  inadvertence  or  thoughtless- 
ness. 

If  he  was  guilty  of  the  conduct  ascribed  to  him  by  the 
prosecuting  witness,  he  committed  an  offense  under  the 
statute,  and  whether  he  was  guilty  or  not  depended  on 
the^  weight  the  jury  might  attach  to  her  evidence  and 
other  circumstances  shown  in  the  case.  Section  1158  of 
the  Kentucky  Statutes,  under  which  the  indictment  was 
found,  does  not  describe  in  detail  the  acts  that  constitute 
the  offense,  merely  providing  that  **  whoever  shall  un- 
lawfully take  or  detain  any  woman  against  her  will,'* 
shall  be  punished,  and  we  do  not  think  it  was  improper 
for  the  court  to  advise  the  jury  what  constituted  an  un- 
lawful taking  or  detaining.  Certain  it  is  that  in  this  case 
the  instruction  was  not  prejudicial,  because  the  only  di- 
rect evidence  of  an  unlawful  taking  or  detention  was  fur- 
nished by  the  prosecuting  witness  and  the  instruction  did 
no  more  than  state  the  acts  of  which  she  testified  the  ap- 
pellant was  guilty.  If  her  evidence  was  true,  and  the 
jury  evidently  believed  it  was,  the  appellant  did  take  and 
detain  her  in  the  meaning  of  the  statute :  McKey  v.  Com- 
monwealth, 145  Ky.,  450 ;  Bowman  v.  Commonwealth,  31 
Ky.  Law  Eep.,  828;  Gibson  v.  Commonwealth,  31  Ky. 
Law  Rep.,  945;  Stewart  v.  Commonwealth,  141  Ky.,  523; 
Jones  V.  Commonwealth,  28  Ky.  Law  Rep.,  213;  Copen- 
haver  v.  Commonwealth,  31  Ky.  Law  Rep.,  1161. 

Another  error  assigned  is  the  failure  of  the  trial  court 
to  instruct  the  jury  on  the  subject  of  a  confession,  in 
reference  to  the  evidence  of  John  Cothes.  The  statement 
Cothes  testified  he  heard  appellant  make  was  not  a  con- 
fession, and  for  this  reason  alone  an  instruction  on  the 
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subject  of  a  confession  would  have  been  manifestly  im- 
proper. 

It  is  further  said  that  a  new  trial  should  be  granted 
on  account  of  the  misconduct  of  W.  H.  Boswell,  one  of 
the  jury.  The  aflSdavits  of  three  persons  were  filed  in 
connection  with  the  motion  for  a  new  trial,  in  which  each 
stated  that  they  heard  Boswell,  about  a  week  before  the 
trial,  say  that  **from  what  I  am  told,  I  think  that  Sigues- 
man  Black  should  be  punished  for  what  he  did.**  Pass- 
ing the  suflBciency  of  this  alleged  statement  of  Boswell 
to  authorize  the  trial  court  in  setting  aside  the  verdict, 
the  aflBdavits  were  not  presented  in  such  a  way  as  to  make 
them  available  for  the  purpose  intended  in  their  intro- 
duction. These  aflBdavits  were  filed  in  support  of  one  of 
the  grounds  relied  on  for  a  new  trial,  but  the  aflBants  did 
not  state  when  they  first  informed  appellant  or  his  coun- 
sel of  the  information  they  had  concerning  Boswell,  nor 
do  we  find  in  the  record  any  affidavit  by  appellant  or  his 
counsel  relating  when  they  were  first  advised  by  these  af- 
fiants what  Boswell  said. 

When  a  new  trial  is  asked  on  the  iground  that  a  juror 
has  been  guilty  of  misconduct,  the  person  seeking  a  new 
trial  on  this  ground  should  do  so  at  the  earliest  moment 
after  he  has  received  information  of  the  miseonduct  com- 
plained of,  and  should  file  his  affidavit  stating  when  he 
obtained  the  information.  If  the  party  seeking  a  new 
trial  on  this  ground  fails  to  do  this,  he  will  be  deemed  to 
have  waived  his  right  to  rely  on  the  misconduct  as  a 
ground  for  a  new  trial  after  there  has  been  a  verdict 
against  him.  Upon  this  point  we  said  in  Drake  v.  Drake, 
107Ky.,32: 

**It  does  not  appear  but  that  the  misconduct  of  the 
juror  was  known  to  the  plaintiffs  before  the  trial  closed. 
If  it  was,  they  were  bound  to  make  the  objection  at  the 
time,  and^  not  wait  till  after  a  verdict  against  them. 
Their  omission  to  state  that  allegation  in  their  motion 
renders  it  insufficient. 

"A  party  should  not,  with  knowledge  of  misconduct 
on  the  part  of  the  jury,  conceal  it  from  the  court,  and 
take  the  chance  of  a  verdict  in  his  favor,  with  the  expec- 
tation of  having  it  set  aside  if  adverse  to  him.*' 

It  is  also  insisted  that  the  verdict  is  palpably  against 
the  evidence,  and  for  this  reason  a  new  trial  should  be 
granted.  The  evidence  against  appellant  is  not  by  any 
means  conclusive,  but  yet  there  was  sufficient  to  take  the 
case  to  the  jury  and  to  support  its  finding.    Under  the 
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facts  the  jury  might  reasonably  have  found  the  defendant 
not  guilty,  but  evidently  they  believed  that  the  evidence 
of  Miss  Watson  in  connection  with  the  other  incriminat- 
ing circumstances  developed  on  the  trial,  were  suflBicient 
to  show  the  guilt  of  the  accused,  and  we  do  not  feel 
authorized  to  interfere  with  their  conclusion. 

There  is  seldom  a  criminal  case  tried  in  which  there 
is  not  sharp  conflict  in  the  evidence  introduced  for  the 
Commonwealth  and  the  accused,  and  we  have  adopted  the 
sound  rule  of  not  interfering  in  criminal  cases,  or  indeed 
civil  cases,  with  the  finding  of  a  jury  upon  disputed  ques- 
tions of  fact  unless  it  affirmatively,  and  we  might  say,  at 
first  blush,  appears  that  thpir  verdict  is  so  contrary  to 
the  evidence  as  to  make  it  appear  that  it  was  the  result  of 
passion  or  prejudice. 

It  seems  that  appellant  was  only  seventeen  years  of 
age,  and  it  was,  therefore,  adjudged  by  the  court  that  he 
be  taken  to  the  reform  school  at  Lexington,  **  there  to  re- 
main until  he  arrives  at  the  age  of  twenty-one,  and  then 
to  be  transferred  to  the  penitentiary  and  be  there  con- 
fined, the  confinement  in  the  reform  school  and  in  the 
penitentiary  to  be  not  less  than  two  years  or  more  than 
seven  years.  *'  The  form  of  this  judgment  is  objected  to, 
but  the  objection  is  not  well  taken.  We  had  substantially 
this  question  before  us  in  Calico  v.  Commonwealth,  145 
Ky.,  641,  and  we  there  said : 

**  Where  a  minor  defendant  is  convicted  of  felony  in 
the  circuit  court,  the  court,  upon  its  own  motion,  should, 
upon  proof  that  he  is  a  minor  and  the  offense  his  first, 
by  its  judgment  direct  his  confinement  in  the  house  of  re- 
form until  he  attains  his  majority,  and  if  his  term  of  pun- 
ishment for  the  felony  be  not  then  ended,  that  he  be 
transferred  to  the  penitentiary  until  it  expires.  *'  To  the 
same  effect  are  Washington  v.  Commonwealth,  143  Ky., 
602,  and  Henson  v.  Commonwealth,  148  Ky.,  631. 

Upon  the  whole  case  we  see  no  reason  for  disturbing 
the  judgment,  and  it  is  affirmed. 


Mdntjrre  v.  Commonwealth. 

(Decided  May  29,  1913.) 

Appeal  from  Nelson  Circuit  Court. 

1.     Criminal  Law — Saccessiye  Offenses— Penalty.— A  statute  impos- 
ing a  seyerer  punishment  for  second  or  subsequent  offenses  re- 
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lates  only  to  the  penalty  and  is  not  a  ponishment  for  former 
ofTenses. 

2.  Criminal  Law— Elements  of  Crime— Penalty. — ^The  punishment  in- 
flicted on  a  person  for  a  crime  or  ofTense  constitutes  no  element 
or  ingredient  of  such  crime  or  ofTense. 

8.  Criminal  Law — Former  Jeopardy — Plea — ^Elements  ot — ^Por  a  plea 
of  former  jeopardy  to  avail,  it  must  appear  that  in  each  prosecu- 
tion, the  accused,  the  sovereignty  whose  law  has  been  violated, 
and  the  offenses  not  only  as  to  the  act  but  also  as  to  the  crime* 
are  identicaL  . 

4.  Criminal  Law — Former  Jeopardy — Successive  Offenses. — In  the 
prosecution  for  an  offense  where  the  accused  is  also  charged 
with  being  an  habitual  criminal,  a  plea  of  fonxMr  jeopardy  by  the 
accused  alleging  that  he  had  theretofore  been  indicted  and  tried 
for  another  and  distinct  offense  coupled  with  the  same  charges 
of  former  convictions  for  felony,  was  properly  held  insufficient 
on  demurrer,  such  plea  relating  solely  to  the  penalty  which  con- 
stitutes no  element  of  the  offense  with  which  he  was  charged. 

6.  Crimnal  Law — Judgment — ^Estoppel — Matters  Concluded. — In  the 
prosecution  of  an  offense  wherein  the  accused  is  charged  with 
being  an  habitual  criminal,  the  latter  charge  being  descriptive 
merely  of  the  class  of  offenders  to  which  the  accused  belongs 
and  incidental  and  collateral  to  the  main  question  or  merits  of 
the  case,  the  parties  are  not  concluded  by  a  judgment  in  a  for- 
mer prosecution  for  another  and  distinct  .offense  upon  the  Issue 
involving  the  identical  charges  of  former  convictions  for  felony. 

O.  W.  STANLEY,  E.  N.  FULTON  and  FULTON  &  McGINNIS  for 
appellant 

JAMES  GARNETT,  Attorney  General,  D.  O.  MYATT,  AssUtant 
Attorney  General  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Lassing — ^AflSrming. 

Andrew  Mclntyre  was,  in  1912,  in  the  Nelson  Cir- 
cuit Court  indicted,  tried,  convicted,  and  sentenced  to 
serve  a  life  term  in  the  State  penitentiary,  for  the  offense 
of  malicious  wounding  with  intent  to  kill.  Coupled  with 
the  charge,  were  allegations  in  separate  counts  of  prior 
convictions  of  three  successive  felonies,  the  first  in  1905, 
and  the  second  and  third  in  1907  and  1910  respectively. 
Upon  the  trial,  the  defendant  pleaded  not  guilty  to  the 
first  count  of  the  indictment,  and  to  the  second,  third 
and  fourth,  he  entered  a  plea  of  former  jeopardy.  In 
this  plea,  it  is  alleged  that  in  1912  he  was  acquitted  of 
an  accusation  of  burglary  under  an  indictment,  in  which 
the  charge  was  coupled  with  allegations  of  the  defend- 
ant's former  conviction  of  the  same  three  felonies  here 
charged;  and  that  in  1910,  he  was  convicted  of  the  of- 
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fense  of  chicken  stealing  under  an  indictment,  in  which 
the  .charge  was  coupled  with  allegations  of  the  identical 
former  convictions  for  felony  as  here  charged  in  the  sec- 
ond and  third  counts  of  the  indictment.  The  jury  in 
that  case  rendered  the  following  verdict:  **We,  the  jury 
find  the  defendant  guilty  of  chicken  stealing,  and  fix  his 
punishment  at  confinement  in  the  penitentiary  for  two 
years.'* 

The  trial  court  sustained  a  demurrer  to  this  plea  of 
fromer  jeopardy.  Motion  and  grounds  for  a  new  trial 
having  been  overruled,  the  defendant  appeals.  Several 
errors  are  alleged  in  the  motion  for  new  trial,  but  only 
one  of  them  is  seriously  urged  as  ground  for  reversal 
viz :  Error  of  the  court  in  sustaining  a  demurrer  to  the 
plea  of  former  jeopardy. 

It  is  insisted  that  the  issue  of  former  convictions  of 
appellant  for  felony  having  been  submitted  to  and  de- 
termined by  a  jury  in  a  former  proceeding,  the  action  of 
the  court  in  the  case  at  bar,  in  submitting  the  identical 
issue  on  the  same  facts  was  in  violation  of  his  right  not 
to  be  twice  pursued  for  the  same  offense.  For  a  plea 
of  former  jeopardy  to  avail,  it  must  appear  that,  in  each 
prosecution,  the  accused,  the  sovereignty  whose  law  has 
been  violated,  and  the  offense  not  only  as  to  the  act  but 
as  to  the  crime,  were  identical.  Here,  the  accused  and 
the  sovereignty  were  the  same;  and  the  charges  as  to 
former  convictions,  together  with  the  proof  in  their  sup- 
port, were  identical.  If  section  1130,  Kentucky  Statues, 
known  as  the  habitual  criminal  act,  merely  imposes  a 
severer  penalty  for  subsequent  offenses,  the  plea  of 
former  jeopardy  is  without  avail,  unless  the  punishment 
constitutes  an  element  of  the  offense. 

That  section  1130  relates  solely  to  the  punishment  of 
offenses  is  no  longer  a  disputed  question  in  this  or  other 
jurisdictions,  where  similar  statutes  prevail.  In  Hyser 
V.  Commonwealth,  116  Ky.,  410,  this  court  in  conmaenting 
on  this  section  said: 

'*The  validity  of  this  statute  has  been  repeatedly 
upheld  by  this  court  upon  the  ground  that  it  is  not  in 
violation  of  the  constitutional  provision  that  no  one  for 
the  same  offense  shall  be  twice  put  in  jeopardy.  The 
increased  punishment  is  not  for  the  former  offenses,  but 
the  previous  convictions  merely  aggravate  the  last  of- 
fense and  add  to  its  punishment.  The  accused  is  not  re- 
quired to  answer  to  the  former    charges    and    defend 
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against  them.  Nothing  is  heard  in  reference  to  the 
former  trials  save  the  fact  of  convictions.** 

The  Washington  Supreme  Court  in  State  v.  LePitre, 
54  Wash.,  166,  18  American  &  English  Annotated  cases, 
922,  having  under  consideration  a  similar  statute,  said: 

**The  habitual  criminal  statute  is  a  thing  of  modem 
creation,  and  while  there  are  many  rules  of  law  which 
may  seem  inconsistent  with  its  purpose  and  the  procedure 
adopted  to  compass  it,  it  is  nevertheless  sound  in  prin- 
ciple and  sustained  by  reason.  Aside  from  the  offender 
and  his  victim  there  is  always  another  party  concerned 
in  every  crime  committed — the  State;  and  it  does  no 
violence  to  any  constitutional  guaranty  for  the  State  to 
rid  itself  of  depravity  when  its  efforts  to  reform  have 
failed.  The  act  is  not  ex  post  facto.  It  does  not  deny 
the  right  of  trial  by  jury.  It  does  not  put  the  offender 
twice  in  jeopardy.  It  does  not  inflict  a  double  punish- 
ment for  the  same  offense,  or  inflict  a  cruel  or  unusual 
punishment,  or  impose  a  penalty  for  crimes  committed 
outside  the  State.  It  merely  provides  an  increased  pun- 
ishment for  the  last  offense.'* 

It  is,  therefore,  well  settled  that  the  act  under  con- 
sideration simply  provides  an  increased  severity  of  pun- 
ishment for  subsequent  offenses.  Herndon  v.  Common- 
wealth, 105  Ky.,  197,  and  authorities  there  cited.  This 
section  of  the  statutes  relates  solely  to  punishment  and 
is  to  be  read  in  conection  with  every  other  felonious 
statute.  When  so  read,  three  degrees  of  punishment  are 
provided,  and  the  severity  of  the  penalty  to  be  imposed 
depends  upon  the  class  or  grade  of  the  offender  with  re- 
ference to  his  habits  of  lawlessness. 

Now,  does  the  penalty  imposed  for  a  violation  of  law 
constitute  an  element  or  ingredient  of  the  offense?  **A 
crime,  or  misdemeanor,  is  an  act  committed,  or  omitted, 
in  violation  of  a  public  law,  either  forbidding  or  com- 
manding it."  4  Blk.  Comm.,  5.  Substantially  this  form 
of  definition  of  a  public  offense  has  been  adopted  by  all 
the  text  writers  on  criminal  law.  Punishment  is  defined 
in  12  Cyc,  953,  as  **pain,  suffering,  loss,  confinement,  or 
other  penalty  inflicted  on  a  person  for  a  crime  or  offense 
by  the  authority  to  which  the  offender  is  subject;  a 
penalty  imposed  in  the  enforcement  or  application  of 
law.**  It  is  apparent  from  these  definitions  that  the  un- 
lawfulness of  acts  or  conduct  results  from  the  prohibi- 
tion, and  not  from  the  penalty  imposed.  The  object  of 
the  penalty  is  to  deter  lawlessness  and,  when  it  is  im-' 
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posed,  to  reclaim  the  offender  from  his  criminal  tend- 
encies. Upon  the  plea  of  not  guilty,  the  punishment  for 
the  offense  charged  is  not  in  issue.  Under  the  issue  thus 
raised,  no  evidence  affecting  the  penalty  is  permitted. 
True,  under  the  habitual  criminal  act  charges,  proof  and 
finding  of  former  convictions  are  required,  but  this  is 
an  issue  apart  from  and  incidental  to  the  question  of 
guilt  of  the  offense  charged  and  is  for  the  guidance  of 
the  tribunal  appointed  to  impose  the  penalty,  in  the  event 
of  conviction.  The  punishment  constituting  no  element 
or  ingredient  of  the  offense,  with  which  appellant  is  here 
charged  or  that  for  which  he  had  been  theretofore  tried, 
it  follows  that  the  identity  of  the  offenses,  a  necessary 
element  in  a  valid  plea  of  former  jeopardy,  is  lacking, 
and  the  trial  court  correctly  ruled  in  sustaining  a  de- 
murrer to  said  plea. 

Nor  can  the  contention  of  isounsel  for  appellant  be 
sustained  upon  tiie  theory  of  prior  adjudication  of  a 
matter  in  issue  incidental  to  the  main  question.  Section 
1130  provides  a  punishment  for  a  class.  The  name  of 
the  accused  in  the  indictment  is  descriptive  and  affords 
a  means  of  his  identity.  The  added  charges  of  former 
convictions  for  felony  are  but  descriijtive  of  a  class  of 
offenders.  The  one  allegation  is  individual  identity;  the 
other  is  class  identity.  If  his  class  identity  is  put  in  is- 
sue, evidence  of  prior  convictions  is  introduced,  not 
upon  the  idea  that  he  is  in  fact  guilty  of  the  acts  con- 
stituting the  crime  for  which  he  was  convicted  but  upon 
the  niere  fact  that  he  has  been  convicted  of  a  felony. 
This  fact,  if  true,  establishes  the  class  identity  of  the 
accused,  an  issue  wholly  collateral  to  the  main  question 
or  merits  of  the  case.  The  individual  identity  of  the 
accused  is  necessarily  an  issue  in  the  trial  of  every 
criminal  case.  Had  this  issue  been  seriously  urged  on 
the  trial  in  the  prosecution  of  appellant  for  chicken 
stealing,  and  again  urged  here,  would  the  Commonwealth 
have  been  permitted  to  say  in  the  case  at  bar  that  that 
matter  had  been  determined  adversely  to  appellant  and 
that  he  was  estopped  to  assert  to  the  contrary  in  any 
subsequent  prosecution  in  this  (Dommpnwealthf  If  his 
credibility  as  a  witness  had  been  attacked  in  the  former 
prosecution,  would  the  Commonwealth  have  been  per- 
mitted to  insist  in  the  case  at  bar  that  he  had  been  ad- 
judged unworthy  of  belief  and  to  introduce  the  records 
in  that  case  to  prove  that  fact!  Manifestly  the  ends  of 
justice  will  not  permit  the  parties  to  a  judicial  proceed- 
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ing  to  be  precluded  by  judgment  on  an  issue  &o  collateral 
to  the  main  question  as  that  of  class  identity.  Such 
matters  are  not  precluded  by  the  judgment. 

Appellant  is  shown  by  the  record  to  be  of  that  class 
of  offenders,  too  depraved  and  too  dangerous  to  be  at 
large.  The  punishment  he  has  heretofore  received  seems 
to  have  been  insufficient  to  restrain  his  vicious  propen- 
sities. The  supreme  purpose  of  the  law,  which  is  to  pre- 
vent crime,  would  in  his  case  utterly  fail  without  the 
statute  whose  severity  has  been  pronounced  upon  him 
by  a  fair  and  impartial  tribunal. 

Finding  no  error  in  the  record  prejudicial  to  appel- 
lant,  the  judgment  is  affirmed. 


Mann  Brothers  v.  City  of  Henderson. 

(Decided  May  29,  1913.) 

Appeal  from  Henderson  Circuit  Court. 

1.  Municipal  Corporations — Maintenance  of  Water  Work»— When 
Customer  Puts  in  Pipes  for  His  Own  Use— Action  by  for  Loss — 
When  Recovery  May  Be  Had. — A  city  which  maintains  its  own 
water  works  system  must  use  ordinary  care  in  maintaining  its 
mains  and  pipes  in  proper  condition,  and  a  customer  who  uses 
the  water,  putting  in  the  pipes  on  his  own  property,  must  use 
ordinary  care  to  keep  them  in  condition.  If  a  loss  occurs  where 
both  the  parties  have  been  negligent  the  plaintiff  cannot  reoorer 
if  the  loss  would  not  have  occurred  but  for  his  negllgenee,  un- 
less the  city  after  notice  of  the  trouble  failed  to  use  ordinsiy 
care  to  avert  the  loss. 

2.  Instructions— When  Complaint  Csnnot  Be  Made  ot— No  com- 
plaint of  the  instructions  can  be  urged  on  appeal  if  they  are  not 
complained  of  in  the  grounds  for  new  triaL 

VANCE  ft  HEILBRONNSR  for  i^pellsats. 

JOHN  C.  WORSHAM  for  appellee. 

Opinion  op  the  Court  by  Chief  Justice  Hobson — ^Af- 
firming. 

Mann  Bros,  operate  a  department  store  at  the  north- 
east corner  of  Second  and  Main  streets  in  Henderson, 
Kentucky,  in  a  large  three  story  building.  The  city  of 
Henderson  owns  and  operates  its  own  water  works.  The 
water  main  runs  down  Main  street  on  the  opposite  side 
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of  the  street  from  the  Mann  building,  and  six  or  eight 
feet  from  tibe  curb  line  on  that  side.  Mann  Bros,  in- 
stalled a  hydraulic  elevator  in  their  store  building,  the 
water  for  which  was  supplied  by  tapping  the  main  at  a 
point  opposite  the  building  with  a  four  inch  pipe.  The 
city  made  the  connection  with  the  main  and  brought  the 
pipe  to  the  Mann  property  line.  Mann  Bros,  there  con- 
nected with  the  city  pipe,  and  carried  the  water  within 
the  building.  The  connection  between  their  pipe  and  the 
city  pipe  was  by  means  of  a  lead  joint,  that  is,  one  pipe 
went  within  the  other,  and  lead  was  packed  in  between  to 
close  the  joint.  On  the  morning  of  May  24,  1911,  about 
nine  o'clock  a  leakage  was  discovered  in  the  pipe  by 
means  of  which  water  was  running  into  the  basement  of. 
the  store,  which  was  used  for  the  storage  of  much  of 
their  stock.  When  first  discovered  there  was  very  little 
water  in  the  basement.  The  oflSce  of  the  secretary  of  the 
Water  Company  is  in  the  central  part  of  the  city;  the 
superintendent's  office  is  at  the  water  works.  Accord- 
ing to  the  testimony  for  the  plaintiff,  Mann  immediately 
telephoned  the  secretary  telling  him  of  the  leak,  and  ask- 
ing him  to  have  the  water  turned  off;  and  according  to 
Mann's  testimony,  he  said  that  he  would  tell  his  men  as 
soon  as  he  could,  but  he  could  not  locate  them  at  the  time. 
Mann  also  telephoned  to  a  plumber  who  came  at  once, 
but  was  unable  to  locate  the  cut-off,  as  he  did  not  know 
where  it  had  been  placed.  It  was  required  by  ordinance 
that  the  cut-off  should  be  placed  on  the  same  side  of  the 
street  as  the  property  and  near  the  curb;  but  in  case  of 
large  pipes  like  this,  it  was  usual  to  place  the  cut-off  on 
the  opposite  side  of  the  street  so  that  if  the  wall  fell 
in  a  fire,  the  cut-off  could  be  reached,  and  the  large  stream 
of  water  turned  off.  The  plumber  seems  not  to  have 
known  this.  The  city  had  put  some  additional  rock  on 
the  street,  and  this  rock  or  some  of  it,  had  collected  over 
the  water  box.  I'he  plumber  dug  around  looking  for  the 
water  box,  and  threw  the  dirt  which  he  dug  or  part  of 
it,  upon  it.  Finally  about  11 :30,  and  when  the  stream  of 
water  had  been  running  into  the  basement  for  over  two 
hours,  the  superintendent  at  the  water  works  learned 
of  the  trouble  and  came  at  once  to  the  scene.  As  soon 
as  he  had  the  dirt  removed  from  ovjer  the  water  box,  he 
cut  off  the  water,  but  in  the  meantime  considerable  dam- 
age had  been  done  to  the  stock  of  Mann  Bros,  in  the  base- 
ment to  recover  for  which  they  brought  this  suit  against 
the  dty,  alleging  that  they  had  bef  n  damaged  to  the 
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amount  of  $531.20.  The  city  by  its  answer  denied  any 
negligence  on  its  part  and  pleaded  that  the  loss  was  due  to 
the  negligence  of  Mann  Bros.  The  proof  for  the  city  was 
to  the  effect  that  the  only  notice  that  the  secretary  got  of 
the  trouble  was  that  Mann  Bros,  sent  there  to  borrow  a 
pump  which  he  lent  them,  and  that  he  was  not  notified 
to  have  the  water  cut-off.  The  superintendent  was  at 
the  water  works,  and  no  notice  of  the  trouble  reached 
him  until  as  above  stated.  While  the  water  box  was 
covered  up  by  a  few  inches  of  rock  and  some  dirt,  it 
could  easily  have  been  discovered  by  a  person  who  knew 
where  to  look  for  it,  and  it  was  placed  where  such  boxes 
were  regularly  placed.  The  proof  for  the  city  also 
showed  that  the  escape  of  the  water  was  due  to  the  lead 
working  out  of  the  joint  where  Mannas  pipe  joined  the 
city  pipe,  a  joint  made  by  Mann ;  that  after  the  elevator 
was  installed,  the  working  of  the  elevater  caused  what 
is  called  a  water  hammer,  and  the  hammering  of  the 
water  caused  the  pipe  to  leak  at  this  joint.  The  superin- 
tendent called  Mann's  attention  to  it  telling  him  it  would 
flood  the  basement  if  not  fixed;  that  he  must  put  in  an 
air  chamber.  Mann  had  an  air  chamber  put  in,  but  it  was 
allowed  to  get  full  of  water,  and  therefore  the  condition 
was  practically  as  it  was  before.  The  superintendent 
called  his  attention  to  this  condition,  and  told  him  as 
before  that  there  was  danger  of  the  basement  being 
flooded,  but  it  was  not  remedied.  According  to  the  proof 
for  the  city,  thfe  superintendent  in  going  there  monthly 
to  read  the  meter  often  observed  the  leak  and  often  called 
Mann's  attention  to  it;  but  things  were  allowed  by  Mann 
to  run  along  in  this  way  until  the  trouble  in  controversy 
occurred.  On  this  proof  the  court  instructed  the  jury 
in  substance  that  it  was  the  duty  of  ^  the  city  to  use 
ordinary  care  in  maintaining  on  its  Jine  of  water  pipe  at 
some  suitable  point  a  reasonably  suitable  cut-off;  and  if 
it  failed  to  do  this,  and  by  reason  thereof,  the  plaintiffs* 
premises  were  flooded,  they  should  find  for  them;  also, 
that  it  was  the  duty  of  the  plaintiffs  to  promptly  notify 
the  defendant  after  discovering  the  flow  of  the  water  in 
the  cellar,  and  it  was  the  duty  of  the  defendant  to  use 
ordinary  care,  and  diligence  on  receiving  such  notice  to 
shut  the  water  off  from  the  building;  and  if  the  plain- 
tiffs gave  the  notice  and  the  city  failed  to  use  ordinary 
care  and  diligence  in  turning  off  the  water,  they  should 
find  for  the  plaintiffs;  but  that  although  the  defendant 
was  negligent  yet  if  the  plaintiffs  were  also  negligent  in 
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maintaining  the  connection  with  the  defendant's  pipe  or 
was  negligent  in  maintaining  the  air  chamber  to  the 
elevator  used  by  them,  and  that  but  for  such  negligence 
on  their  part,  the  injury  would  not  have  occurred,  they 
should  find  for  the  defendant.  The  jury  returned  a  ver- 
diet  in  favor  of  the  city.  The  court  having  overruled 
the  plaintiffs*  motion  for  a  new  triaL  and  entered  judg- 
ment on  the  verdict,  the  plaintiffs  appeal. 

It  is  insisted  for  the  plaintiffs  that  the  verdict  is 
palpably  against  the  evidence,  but  we  cannot  disturb  it 
on  this  ground.  There  was  abundant  evidence  for  the 
city  to  sustain  the  verdict  of  the  jury  showing  that  Mann 
Bros,  failed  to  give  the  city  notice  of  the  trouble,  and  that 
if  the  notice  had  been  seasonably  given  the  loss  might 
have  been  avoided  by  it.  There  was  abundant  evidence 
for  the  city  to  the  effect  that  the  water  box  was  placed  at 
the  usual  point  for  the  placing  of  such  water  boxes  and 
constructed  in  the  proper  way.  There  was  no  defect  in 
the  water  box  except  that  it  had  become  covered  over 
with  some  rock  and  dirt,  and  this  often  happens  from  the 
washings  of  the  soil  where  the  water  box  is  not  placed 
in  a  pavement  or  solid  surface. - 

It  is  insisted  that  the  court  erred  in  submitting  to  the 
jury  the  question  of  contributory  negligence.  Counsel 
say: 

**  And,  further,  had  the  air  chamber  been  full  of  water, 
had  the  pipes  in  the  building  all  been  rotten  and  fallen 
to  pieces,  we  submit  that  appellants,  had  the  right  to 
rely  upon  appellee  having  the  safety  valve  in  street  ac- 
cessible and  in  good  condition  and  so  constructed  as  to 
shut  off  the  water  from  the  building  and  prevent  damage. 
We  further  submit  that  the  safety  valve  was  not  ac- 
cessible or  properly  maintained  when  the  city  permitted 
two  or  three  inches  of  dirt  and  rocks  to  accumulate  on 
top  of  the  safety  valve  so  that  the  valve  could  not  be 
seen  or  found."   • 

It  was  the  duty  of  tiie  city  to  use  ordinary  care  to 
maintain  in  proper  condition  it  mains,  cut-off  and  pipes, 
and  it  is  also  the  duty  of  Mann  Bros.,  to  use  ordinary  care 
to  maintain  in  proper  condition  their  pipes,  joints  and 
air  chamber.  Neither  had  a  right  to  rely  upon  the  ex- 
ercise of  all  care  by  the  other.  It  is  the  duty  of  the  city 
to  use  ordinary  care  to  maintain  its  streets  in  a  reason- 
ably safe  coupon,  but  it  is  the  duty  of  those  traveling 
on  its  streets  to  exercise  ordinary  care  for  their  own 
safety.  It  is  the  duty  of  the  master  to  exercise  ordinary 

Digitized  by  VjOOQIC 


158  KENTUCKY  EEPOETS.         [Vbl.  154. 

care  for  the  safety  of  his  servant,  but  it  is  also  the  duty 
of  the  servant  to  exercise  ordinary  care  for  his  own 
safety.  The  same  rule  applies  in  all  departments  of 
life.  There  was  sufficient  evidence  of  negligence  on  the 
l)art  of  the  city  to  warrant  the  submission  of  the  ques- 
tion  to  the  jury,  but  there  was  also  sufficient  evidence 
of  negligence  on  the  plaintiffs*  part  to  warrant  the  sub- 
mission of  that  question  to  the  jury.  Where  the  defend- 
ant has  been  negligent  and  the  plaintiff  has  also  been 
negligent,  and  by  reason  of  their  negligence  the  plain- 
tiflf  has  suffered  a  loss,  the  law  does  not  stop  to  inquire 
which  was  the  most  negligent;  but  the  general  rule  is 
that  if  the  loss  would  not  have  happened  but  for  the 
negligence  of  the  plaintiff,  he  cannot  recover.  If  the  evi- 
dence for  the  city  was  true,  the  pounding  upon  the  pipe 
caused  by  the  defect  in  the  air  chamber  had  produced  a 
leak  in  the  lead  'joint,  and  Mann  Bros,  had  been  told 
of  the  trouble  repeatedly,  and  of  the  danger  of  the  cellar 
being  flooded  from  this  defect,  and  had  done  nothing  to 
prevent  the  trouble.  It  is  undisputed  that  the  leak  oc- 
curred in  a  joint  made  by  them.  The  city  was  in  no  wise 
responsible  for  the  leak,  and  the  cause  of  the  leak,  ac- 
cording to  the  evidence  for  the  city,  was  the  negligence 
of  Mann  Bros.  To  say  that  they  could  allow  a  four  inch 
pipe  to  remain  in  this  condition,  and  recover  from  the 
city  damages,  when  the  loss  would  not  have  occurred 
but  for  their  own  negligence,  would  be  to  overrule  the 
well  settled  principles  upon  which  the  law  of  contributory 
negligence  rests.  As  the  law  imposed  upon  both  the 
parties  the  duty  of  using  ordinary  care,  the  plaintiffs 
cannot  maintain  that  the  loss  was  occasioned  by  the 
negligence  of  the  city  if  it  would  not  have  occurred  but 
for  their  own  negligence.  The  water  flowed  in  a  con- 
tinuous stream  through  the  pipes;  and  the  same  duty 
resting  on  each  of  the  parties  to  exercise  care  to  main- 
tain in  proper  condition  his  part  of  the  system  to  pre- 
vent the  escape  of  the  water;  the  case  is  not  to  be  dis- 
tinguished from  those  involving  other  like  matters, 
where  both  parties  have  been  negligent  and  a  loss  has 
ensued. 

The  single  exception  to  the  rule  as  to  contributory 
negligence  is  what  is  known  as  the  doctrine  of  last  clear 
chance,  which  is  thus  stated  in  Sherman  &  Redfield  on 
Negligence,  Sec.  99: 

**The  plaintiff  should  recover,  notwithstanding  his 
own  negligence  exposed  him  to  the  risk  of  injury,  if  the 
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injury  of  which  he  complains  was  proximately  caused 
by  the  omission  of  the  defendant,  after  having  such  no- 
tice of  the  plaintiff's  danger  as  would  put  a  prudent  man 
upon  his  guard,  to  use  ordinary  care  for  the  purpose  of 
avoiding  such  injury/' 

If  the  city  had  failed  after  notice  of  the  leak  to  use 
ordinary  care  to  turn  off  the  water;  and  avert  the  danger 
in  which  the  plaintiffs'  negligence  had  placed  them  this 
rule  would  apply,  but  this  question  was  submitted  to  the 
jury  by  the  instructions  of  the  court. 

In  addition  to  this,  the  instructions  were  not  com- 
plained of  in  the  grounds  for  new  trial  and  cannot  be 
complained  of  here. 

(McLain  v.  Dibble,  13  Bush,  297,  Lawson  v.  Light- 
foot,  27  R.,  217.) 

Judgment  affirmed* 


Wilson,  et  aL  v.  Rejmoldsy  et  aL 

(Decided  May  29,  1913.) 
Appeal  from  Todd  Circuit  Court. 

Deeds— Reformation — Mutual  Mistake. — In  an  action  to  reform  a  deed 
on  the  ground  of  a  mutual  mistake  of  the  parties,  evidence  ezatn- 
Ined  and  held  sufficient  to  support  the  decree  of  reformation. 
SBLDEN  T.  TRIMBLE  and  TRIMBLE  &  BELL  for  appellants. 

S.  WALTON  PORGY,  J.  R.  MAIiLORY  and  W.  B.  REEVES,  JR., 
for  appeUees. 

Opinion  op  the  Court  by  William  Bogebs  Clay, 
CoMMissiONEB — ^Affirming. 

On  November  1,  1899,  William  Perkins  and  his  wife, 
Jennie  Perkins,  conveyed  to  J.  T.  Halsell  and  his  wife, 
Willie  Halsell,  a  certain  tract  of  land  in  Todd  Connty, 
Kentucky.  The  consideration  was  the  natural  love  and 
affection  the  grantors  had  for  their  daughter,  Willie 
Halsell,  and  the  sum  of  $7,000.  The  deed  further  pro- 
vided that  the  grantees  were  to  boaxd  William  Perkins 
and  his  horse,  free  of  any  charge,  for  and  during  liis 
natural  life,  and  that  one  room  in  the  house  was  reserved 
to  him  for  his  use  and  occupancy  so  long  as  he  lived, 
lliis  obligation  on  the  part  of  the  grantees  was  made  a 
charge  on  the  land  and  a  lien  was  retained  to  seeure  its 
performance. 
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On  January  1, 1902,  J.  T.  Halsell  and  his  wife,  Willie 
Halsell,  and  William  Perkins,  then  an  unmarried  man,  as 
parties  of  the  first  part,  conveyed  the  land  in  question  to 
C.  C.  Reynolds,  as  party  of  the  second  part.  The  con- 
sideration was  $9,545.76,  of  which  $4,927.76  was  paid  in 
cash,  and  the  balance  represented  by  certain  notes. 
Perkins  joined  in  the  deed  for  the  purpose  or  releasing 
his  lien.  He  also  made  a  written  release  of  his  lien  on  the 
margin  of  the  record  of  the  deed  from  him  to  Halsell  and 
wife.    The  granting  clause  of  the  deed  was  as  follows : 

**Hath  bargained  and  sold,  and  do  by  these  presents 
now  sell,  alien  and  convey  unto  the  said  second  party,  his 
heirs  and  assigns  forever,  and  should  B.  E.  Reynolds, 
wife  of  the  said  C.  C.  Reynolds,  survive  him,  the  title  to 
the  property  hereby  conveyed  shall  be  and  remain  in  her 
durmg  her  natural  life,  and  at  her  death  to  be  divided 
equally  between  our  heirs. ' ' 

On  December  1,  1910,  C.  C.  Rejmolds  and  wife  con- 
veyed the  land  in  question  to  Fred  B.  Young  and  his  wife, 
Janie  Young.  The  consideration  was  $5,418.75  cash,  and 
two  notes  for  a  like  amount,  payable  in  one  and  two 
years.  Young  attempted  to  borrow  money  on  the  land  to 
pay  off  the  lien  notes.  The  question  was  raised  as  to  the 
character  of  title  C.  C.  Reynolds  took  under  his  deed 
from  Halsell  and  wife  and  Perkins. 

C.  C.  Reynolds  brought  this  action  for  the  purpose  of 
having  the  deed  which  he  received  from  Halsell  and  wife 
and  Perkins  reformed.  In  the  action  Mrs.  Reynolds,  the 
heirs  of  William  Perkins,  Halsell  and  wife  and  their 
children,  as  well  as  the  children  and  infant  grandchildren 
of  Reynolds  and  wife,  were  made  parties.  Some  of  the 
parties  were  non-residents  and  some  infants,  but  all  of 
them  were  properly  brought  before  the  court.  The  pe- 
tition alleged  that  it  was  tne  intention  of  Halsell  and  wife 
and  William  Perkins,  and  of  the  plaintiffs,  C.  C.  Rey- 
nolds and  his  wife,  B.  E.  Reynolds,  to  vest  a  perfect,  fee 
simple  title  in  C.  C.  Reynolds  and  his  heirs  and  assigns 
forever,  but  with  the  provision  that  if  said  C.  C.  Rey- 
nolds should  not  sell  or  dispose  of  same  prior  to  his 
death,  and  if  his  wife,  B.  E.  Reynolds,  should  survive 
him,  she  should  then  have  a  life  estate  in  said  land,  and 
after  her  death  said  land  should  descend  to  the  heirs  of 
C.  C.  Reynolds.  It  is  further  alleged  that  it  was  not  the 
intention  of  the  parties  to  the  conveyance  to  give  the 
plaintiff,  B.  E.  Reynolds,  a  life  estate  in  said  land,  unless 
she  should  survive  C.  C.  Reynolds  and  he  should  fail  to 
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dispose  of  same  prior  to  his  death,  and  that  it  was  never 
the  intention  of  the  parties  to  said  deed  that  the  land 
should,  in  any  event,  revert  to  or  be  divided  between  the 
heirs  of  the  grantors ;  that  .the  habendum  clause  of  the 
deed  above  set  out,  which  apparently  gave  to  B.  E.  Rey- 
nolds a  life  estate  in  the  property  whether  the  property 
was  disposed  of  or  not,  and  which  directed  the  land,  upon 
her  death,  to  be  divided  between  **our  heirs,*'  was  the 
result  of  a  mutual  mistake  of  the  parties  and  a  mistake 
on  the  part  of  the  draughtsman.  Proof  was  heard  and  on 
final  hearing  the  chancellor  directed  the  deed  to  be  re- 
formed so  as  to  carry  out  the  intention  of  the  parties. 
I'rom  that  judgment  the  infant  defendants,  by  their 
guardian  ad  litem,  prosecute  this  appeaL 

In  view  of  the  fact  that  every  person  having  an  inter- 
est in  the  land,  either  directly  or  indirectly,  was  before 
the  court,  it  is  unnecessary  to  determine  whether  or  not 
some  of  them  were  proper  parties.  Perkins  himself 
merely  joined  in  the  deed  to  Reynolds  for  the  purpose  of 
releasing  his  lien  on  the  land  All  the  adult  parties  to 
the  suit  entered  their  appearance  and  consented  that  the 
deed  be  reformed.  The  dei)ositions  of  C.  C.  Reynolds 
and  Thomas  Pepper,  a  banker  who  drew  the  deed,  were 
taken.  They  both  testified  that  it  was  the  purpose  and 
intention  of  the  parties  to  the  deed  to  vest  in  C.  C.  Rey- 
nolds a  fee  simple  title,  with  full  i)ower  and  authority  to 
sell  and  dispose  of  the  land  in  question,  and  that  the  deed 
was  executed  with  the  understanding  that  this  was  the 
case.  It  was  never  the  purpose  of  the  parties  that  the 
land  should  revert  to  or  be  divided  between  the  heirs  of 
the  grantors.  Mr.  Pepper  simply  drew  the  deed  in  ac- 
cordance with  the  direction  of  Mr.  Reynolds  and  inad- 
yertently  placed  a  limitation  on  the  power  of  said  Rey- 
nolds to  sell  and  dispose  of  the  land,  and  further  used 
the  word  "our**  instead  of  the  word  **his."  In  doing 
liiis  he  made  a  mistake  and  did  not  represent  the  true  in- 
tention of  the  parties.  The  evidence  further  shows  that 
Reynolds  and  wife  were  not  related  to  Perkins  or  Halsell 
and  wife.  The  land  was  not  given  to  Reynolds.  He  paid, 
$9,545.76  for  it.  Aside  from  the  direct  testimony  on  the 
question,  this  fact  of  itself  is  sufficient  to  show  that  the 
grantors  received  full  value  for  the  land,  and  never  in- 
tended to  provide  for  a  reversion  to  their  heirs.  The 
iwwer  of  a  court  of  equity  to  reform  a  deed  which,  be- 
cause of  a  mutual  mistake  of  the  parties,  does  not  express 
their  true  intention,  has  been  long  recognized.    In  this 
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case  the  evidence  of  the  mutual  mistake  is  clear  and  con-» 
vincing  and  fully  supports  the  finding  of  the  chancellor. 
Judgment  affirmed. 


Lag^rwaU  v.  White. 

(Decided  May  29,  1913.) 

Appeal  from  McCracken  Circuit  Court. 

Attachment — ^Against  Property  of  Non-resident  Defendant — ^Aa 
attachment  under  section  194  of  the  civil  code  cannot  be  obtained  . 
against  a  non-resident  defendant  upon  the  sole  ground  of  non- 
resideticy  except  on  a  claim  arising  on  a  contract,  express  or  im- 
plied, or  a  Judgment  or  award.  ' 
Attachment — ^Against  Property  of  Non-resident  Defendant — ^An 
attachment  may  be  obtained  against  the  property  of  a  non-resi- 
dent upon  the  grounds  specified  in  subsections  6,  7  and  8  of  sec- 
tion 194,  when  he  is  about  to  remove  his  property,  or  a  material 
part  thereof,  out  of  this  State,  not  leaving  enough  to  satisfy  the 
platntiff's  claim,  or  has  sold,  conveyed  or  otherwise  disposed  of 
his  property,  or  is  about  to  sell,  convey  or  otherwise  dispose  of 
it,  with  the  fraudulent  intent  to  cheat  his  creditors.  When  an 
attachment  is  obtained  on  these  grounds,  it  may  be  levied  upon 
property  of  the  defendant,  whether  he  be  a  resident  of  the  State 
or  a  permanent  or  a  temporary  non-resident 
Attachment — ^Against  Property  of  Non-resident — ^An  attachment 
under  subsections  2,  3,  4  and  6  of  section  194  of  the  civil  code, 
cannot  be  obtained  against  a  defendant  who  has  never  been  a 
resident  of  this  State.  These  subsections  only  authorize  an  at- 
tachment against  a  resident  defendant  who  has  been  absent  from 
the  State  four  months,  or  has  departed  from  the  State  with  the 
Intent  to  defraud  his  creditors,  or  has  left  to  avoid  the  service  of 
summons,  or  conceals  himself  so  that  a  summons  cannot  b9 
served  upon  him. 

Attachment— In  Actions  to  Recover  Damages  for  Tort — ^In  aa 
action  to  recover  damages  for  personal  injury  or  other  tort,  the 
plaintiff  may  obtain  an  attachment  against  the  property  of  the 
defendant  if  he  can  bring  himself  within  the  provisions  of  the 
code  authorizing  such  an  attachment 

Process— Non-resident  Doing  Business  in  This  State — Service 
Upon  Agent  or  Manager. — ^Under  subsection  six  of  section  fifty- 
one  of  the  code,  authorizing  service  of  summons  upon  the  man- 
ager or  agent  of  a  non-resident  doing  business  in  this  State,  it 
is  doubtful  if  a  non-resident,  who  only  collects  rents  from  prop- 
erty  owned  by  him  in  this  state  and  gives  to  the  property  such 
attention  as  an  owner  usually  does,  is  doing  business  in  thJa 
State  within  the  meaning  of  this  section. 
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1  Prooesa^-SeiTlce  as  Authorized  by  Section  56  of  the  ChU  God«— 
Bffect  of. — ^When  a  non-resident  defendant  has  been  summoned 
as  provided  In  section  56  of  the  code,  his  property  In  this  State, 
upon  which  the  plaintiff  has  a  contract,  attachment,  or  other 
statutory  lien,  may  be  subjected  to  the  payment  of  the  plaintifTs 
debt 

IX  G.  PARK  for  appellant 

H.  8.  CORBBTT  and  CAMPBELL  &  CAMPBELL  for  appellee. 

Opinion  op  the  Coubt  by  Judge  Cabboll — ^Affirming. 

To  Tmderstand  the  points  at  issue  in  this  case  it  will 
be  necessary  to  state  at  some  length  the  proceedings  had 
in  the  lower  court.  In  May,  1908,  the  appellant,  Lager- 
wahl, brought  a  suit  in  the  McCracken  Circuit  Court 
against  White  to  recover  damages  sustained,  as  he  al- 
leged, by  the  falling  of  the  wall  of  a  building  owned  by 
him.  An  aifidavit  for  a  warning  order  filed  with  this  pe- 
tition stated  that  White  was  a  non-resident  of  this  state 
and  a  resident  of  the  state  of  Tennessee,  and  that  his 
postoiBce  address  was  Nashville,  Tenn.,  and  thereupon  a 
warning  order  attorney  was  appointed.  A  summons  also 
issued  upon  this  petition  and  was  executed  in  August, 
1908,  ui>on  L.  M.  Bieke,  president  of  the  American  Ger- 
man National  Bank  in  McCracken  County. 

In  September,  1908,  an  amended  petition  was  filed  in 
which  it  was  averred  that  White  was  a  non-resident  of 
the  state  and  that  he  owned  some  business  houses  in  Mc- 
Cracken County,  and  that  the  American  German  Na- 
tional Bank  was  his  agent  to  rent  out  his  property  and 
c^^llect  rents.  After  this,  White,  without  entering  his 
appearance,  moved  to  quash  the  return  on  the  summons 
executed  on  the  president  of  the  American  German  Na- 
tional Bank  upon  the  ground  that  he  was  not  engaged  in 
business  in  this  state,  nor  was  the  American  German 
National  Bank  or  Bieke  his  agent. 

Before  the  motion  to  quash  was  disposed  of  by  the 
court,  and  in  December,  1909,  Lagerwahl  filed  another  af- 
fidavit in  which  he  said  that  the  claim  sued  on  was  a  just 
claim  and  he  ought  to  recover  thereon  the  sum  of  $2,- 
000,  and  that  the  defendant,  J.  M.  White,  had  been  absent 
from  the  state  for  more  than  four  months  past.  On  the 
day  this  affidavit  was  filed  another  summons  was  issued 
on  the  petition,  and  this  summons,  on  the  day  of  its  is- 
sual,  was  executed  on  C.  E.  Jennings,  who  it  was  claimed 
was  an  agent  for  White,  and  on  the  same  day  Laj^erwahl 
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executed  an  attachment  bond,  and  thereupon  an  attach- 
ment was  issued  against  the  property  of  White,  and  it 
was  levied  upon  a  business  house  in  McCracken  County 
owned  by  White. 

At  the  January  term,  1910,  White,  without  entering 
Lis  appearance,  made  a  motion  to  quash  the  service  of  the 
summons  upon  Jennings,  and  upon  hearing  the  motion  it 
was  sustained  by  the  court  as  was  also  the  motion  made 
in  September,  1908,  to  quash  the  service  of  process  upon 
Eieke^  president  of  the  American  German  National  Bank. 
After  these  motions  to  quash  the  returns  on  the  summons 
had  been  sustained,  Lagerwahl  filed  another  affidavit 
amending  his  grounds  for  attachment,  in  which  he  said 
that  White  ''has  purposely  absented  himself  from  this 
state  and  had  done  so  when  the  attachment  was  sued  out 
in  this  action  for  more  than  four  months  in  order  to 
avoid  the  service  of  a  summons  on  him  in  this  action,  and 
thus  so  conceals  himself  that  a  summons  cannot  be 
served  on  him.'* 

In  February,  1910,  Lagerwahl  filed  another  amended 
petition  in  which  he  set  up  that  White  did  not  own  any 
personal  property  in  this  state,  but  that  he  did  own  the 
business  house  upon  which  the  attachment  heretofore 
noticed  was  levied,  and  that  although  White  had,  pre- 
vious to  the  institution  of  this  suit,  frequently  visited 
McCracken  County,  he  had  since  purposely  remained  out 
of  the  county  **to  avoid  service  of  a  summons  on  him  in 
this  action,  and  he  also  purposely  remained  outside  the 
state  of  Kentucky  for  the  same  purpose,  or  concealed 
himself  elsewhere  than  in  McCracken  County  in  this 
state,  if  he  has  ever  returned,  for  the  same  purpose,  so 
that  such  summons  could  not  be  served  upon  him,  and 
plaintiff  now  says  that  by  reason  of  his  absence  from  this 
state  in  such  manner  for  more  than  four  months  before 
the  suing  out  of  his  attachment  in  this  action,  and  his 
continuedabsence  in  such  manner  ever  since, plaintiff  has 
been  unable  and  is  still  unable  to  obtain  any  service  of 
his  summons  on  the  defendant  in  this  action,  and  by  rea- 
son of  such  conduct  he  has  been  unable  to  reduce  his 
daim  to  a  judgment  or  other  form  of  debt  than  un- 
liquidated damages  by  reason  of  such  injury,  and  for 
such  reasons  the  court  should  not  require  any  judgment 
or  debt  arising  upon  a  contract,  or  judgment  or  award  in 
order  to  sustain  his  attachment  herein  sued  ouf 

He  further  averred  that  the  business  house  upon 
which  his  attachment  was  levied  was  worth  twenty  thou* 
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sand  dollars,  and  he  asked  that  the  court  cause  a  jury  to 
be  impaneled,  so  that  his  damages  might  be  assessed. 
After  this,  and  in  May,  1910,  Lagerwahl  caused  to  be  de- 
livered to  White,  in  the  state  of  Tennessee,  as  shown  by 
the  return  of  an  officer,  a  certified  copy  of  his  petition, 
the  sunmions,  warning  order,  affidavit,  attachment,  and 
in  fact  the  entire  record  that  had  been  made  in  the  case 
up  to  that  time.  In  August,  1910,  and  again  in  October, 
1910,  Lagerwahl  caused  other  attachments  to  be  issued 
and  served  on  various  parties  as  garnishees,  and  one  of 
the  garnishees  answered  showing  that  it  had  in  its  pos- 
session some  two  hundred  dollars  due  White. 

In  June,  1911,  on  motion  of  Lagerwahl,  a  jury  was  im- 
paneled to  assess  the  damages  he  had  sustained  and  a 
verdict  was  returned  in  his  favor  for  $2,000,  and  there- 
upon judgment  was  entered  reserving  all  questions  con- 
cerning the  validity  of  the  proceedings,  but  showing  that 
the  damages  in  favor  of  Lagerwahl  had  been  assessed  at 
$2,000. 

After  this,  in  November,  1911,  another  summons  was 
issued  against  White  and  another  attachment  issued 
against  his  property,  and  also  an  amended  and  supple- 
mental petition  filed,  all  of  which  were  delivered  to 
White  in  the  state  of  Tennessee.  In  this  last  amended 
I>etition  Lagerwahl  set  up  the  assessment  of  his  damages 
at  $2,000,  and  averred  that  White  was  a  non-resident 
**and  has  been  absent  from  this  state  for  more  than  four 
months  and  purposely  remains  out  of  the  state  with  the 
fraudulent  intent  to  avoid  service  of  any  summons  or 
other  process  on  him  in  this  state,  and  so  conceals  him- 
self that  a  smnmons  cannot  be  served  on  him  in  this 
state/^ 

He  further  averred  that  he  had,  with  the  fraudulent 
Intent  to  delay  him  in  the  collection  of  his  debt,  concealed, 
disposed  of,  or  removed  all  of  his  personal  property  from 
this  state,  and  so  arranged  the  rents  of  his  property  as 
that  they  could  not  be  subjected.  In  March,  1912,  on  mo- 
tion of  Lagerwahl,  it  was  adjudged  that  White  was  in- 
debted to  him  in  the  sum  of  $2,000,  the  amount  of  the  as- 
sessment by  the  jury,  and  that  the  attachments  issued 
against  his  property  be  sustained,  and  the  property 
levied  on  under  the  attachments  was  ordered  to  be  sold. 

After  this,  White  filed  this  suit  in  equity  seeking  to 
enjoin  the  sale  of  his  property  under  the  judgment  upon 
the  ground  that  the  judgment  was  void.  Upon  hearing 
the  case,  the  lower  court  ruled  that  the  judgment  was 
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void  and  enjoined  further  proceedings  under  it^  and  from 
this  judgment  this  appeal  is  prosecuted. 

To  sum  up  briefly  the  proceedings  in  the  common  law 
action,  it  appears  (1)  that  Lagerwahl  brought  suit 
against  "White  to  recover  damages  for  personal  injuries 
sustained  by  the  negligence  of  White;  (2)  that  WMte  at 
all  times  before  and  since  the  institution  of  this  action 
was  a  resident  of  the  state  of  Tennessee,  but  that  when 
the  suit  was  brought,  and  at  all  times  subsequent  thereto, 
he  owned  valuable  real  estate  in  McCracken  County;  (3) 
that  White  was  proceeded  against  as  a  non-resident  and 
affidavits  were  made  stating  that  he  had  been  absent 
from  the  state  four  months  and  had  departed  therefrom 
with  the  intent  to  defraud  his  creditors  and  to  avoid  the 
service  of  a  summons,  and  that  he  had  concealed  himself 
so  that  a  summons  could  not  be  served  upon  him,  and  was 
about  to  or  had  removed  a  material  part  of  his  personal 
property  out  of  the  state  with  the  fraudulent  intent  to 
cheat  and  hinder  his  creditors;  (4)  that  attachments 
issued  were  levied  upon  real  property  of  White  worth 
twenty  thousand  dollars;  (5)  that  a  jury  was  impaneled 
to  assess  the  damages  in  favor  of  Lagerwahl  and  that 
they  returned  a  verdict  fixing  his  damages  at  $2,000;  (6) 
that  afterwards  a  judgment  was  entered  sustaining  the 
attachments  levied  on  this  real  estate  and  directing  that 
it  be  sold  to  satisfy  the  assessment;  (7)  that  before  the 
assessment  of  damages  by  the  jury,  there  was  delivered 
to  White  in  the  state  of  Tennessee  a  copy  of  all  the  pro- 
ceedings taken  in  the  case  of  Lagerwahl  against  him; 
(8)  that  White  did  not  at  any  time  or  in  any  manner 
enter  his  appearance  in  the  action  of  Lagerwahl  against 
him;  (9)  that  White  did  not  remove  anything  from  the 
state  except  the  rents  of  his  property. 

With  reference  to  the  service  of  summons  on  Eieke, 
and  Jennings,  little  need  be  said.  It  is  provided  in  sub- 
section six  of  section  fifty-one  of  the  Civil  Code  that  '*In 
actions  against  an  individual  residing  in  another  state, 
•  *  *  engaged  in  business  in  this  state,  the  summons 
may  be  served  on  the  manager,  or  agent  of,  or  person  in 
charge  of,  such  business  in  this  state,  in  the  county  where 
the  business  is  carried  on,  or  in  the  county  where  the 
cause  of  action  occurred,*'  and  the  service  on  Rieke  and 
Jennings  was  under  this  section. 

^  But  it  is  doubtful  if  White  was  engaged  in  business  in 
this  state  within  the  meaning  of  this  section.  The  only 
business  he  carried  on  in  this  state  was  to  collect  rents 
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from  real  property  that  he  owned  and  to  give  snch  atten-> 
tion  to  the  property  as  an  owner  usually  does,  and  it  is 
questionable  if  this  was  doing  business  in  this  state  so  as 
to  authorize  the  service  of  process  under  the  section  re- 
ferred to.  We  may,  however,  pass  this  question  as 
neither  Eieke  nor  Jennings  were  the  agents  of  White  for 
any  purpose,  nor  did  either  of  them,  in  any  manner, 
manage  or  have  charge  of  any  business  for  White  in  this 
state. 

As  White  was  at  all  times  a  non-resident  of  this  state, 
the  question  arises,  was  the  levy  of  an  attachment  upon 
his  property  in  this  state  authorized  by  the  Code!  Sec- 
tion 194  of  the  Code  provides  *Hhat  the  plaintiff  may  have 
an  attachment  against  the  property  of  the  defendant  in 
an  action  for  the  recovery  of  money  against  (1)  a  defend- 
ant, who  is  a  foreign  corporation  or  non-resident  of 
the  State;  or,  (2)  who  has  been  absent  therefrom  four 
months;  or,  (3)  has  departed  therefrom  with  intent  to 
defraud  his  creditors ;  or  (4)  has  left  the  county  of  his 
residence  to  avoid  the  service  of  a  summons;  or,  (5)  so 
conceals  himself  that  a  summons  cannot  be  served  upon 
him;  or,  (6)  is  about  to  remove,  or  has  removed,  his 
property,  or  a  material  part  thereof,  out  of  this  state, 
not  leaving  enough  therein  to  satisfy  the  plaintiff's 
claim,  or  the  claims  of  said  defendant's  creditors;  or, 
(7)  has  sold,  conveyed,  or  otherwise  disposed  of,  his 
property,  or  suffered  or  permitted  it  to  be  sold,  with  the 
fraudulent  intent  to  cheat,  hinder  or  delay  his  creditors ; 
or,  (8)  is  about  to  sell,  convey,  or  otherwise  dispose  of, 
his  property,  with  such  intent.  But  an  attachment  shall 
not  be  granted  on  the  ground  that  the  defendant  is  a 
foreign  corporation,  or  a  non-resident  of  this  state,  for 
any  claim  other  than  a  debt  or  demand  arising  upon  a 
contract,  express  or  implied,  or  a  judgment  or  award." 

It  will  thus  be  observed  that  sub-section  8  provides 
tiiat  an  attachment  shall  not  be  granted  on  the  sole 
ground  that  the  defendant  is  a  non-resident  of  this  State, 
except  for  a  debt  or  demand  arising  upon  a  contract,  ex- 
press or  implied,  or  a  judgment  or  award.  As  the  de- 
mand asserted  by  Lagerwahl  did  not  arise  upon  a  con- 
tract, express  or  implied,  or  a  judgment  or  award,  it  is 
clear  that  he  could  not  obtain  an  attachment  against 
White  upon  the  sole  ground  that  he  was  a  non-resident  of 
tibe  state.  The  claim  of  Lagerwahl  sounded  in  tort  and 
was  a  suit  to  recover  damages  for  the  alleged  negligence 
of  White,  and,  although  the  plaintiff  in  such  an  action 
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may  obtain  an  attachment  against  the  property  of  the  de- 
fendant, he  cannot  do  so  npon  the  sole  ground  that  the 
defendant  is  a  non-resident  of  the  state.  If  he  obtains  an 
attachment,  it  must  be  under  some  other  sub-section  of 
section  194  that  authorizes  the  obtaining  of  an  attach- 
ment. 

We  say  that  under  the  circumstances  mentioned  a 
plaintiff,  in  an  action  to  recover  damages  for  personal 
injuries,  may  obtain  an  attachment,  because  section  194 
authorizes  attachments  in  actions  for  the  recovery  of 
money,  and  sub-section  8  of  section  732  provides  that 
^'an  action  for  money  includes  an  action  for  the  recovery 
of  damages  as  well  as  of  money  due  by  contract.'' 
Blewett  V.  Sprague,  24  Ky.  Law  Eep.,  1860.  But  as 
Lagerwahl  could  not  obtain  an  attachment  against  the 
properly  of  White  upon  the  ground  that  he  was  a  non- 
resident of  the  state,  although  an  attachment  upon  this 
ground  is  authorized,  in  an  action  arising  upon  a  con- 
tract, judgment  or  award,  we  must  look  to  the  other  sub- 
sections of  194  to  determine  whether  any  of  them  author- 
ized an  attachment  against  the  property  of  White. 

Sub-sections  2,  3,  4,  5,  6,  7  and  8  specify  different 
grounds  upon  which  an  attachment  may  be  obtained,  but 
we  think  that  sub-sections  2,  3, 4  and  5  refer  to  a  defend- 
ant who  is  a  resident  of  this  state  who  has  been  absent 
therefrom  four  months,  or  has  departed  herefrom  to  de- 
fraud his  creditors,  or  has  left  the  county  of  his  resi- 
dence, or  so  conceals  himself  that  summons  cannot  be 
served  upon  him  and  that  an  attachment  cannot  be  ob- 
tained under  these  sub-sections  against  a  defendant  who 
has  never  been  a  resident  of  the  state.  Sub-section  1  of 
section  194  contains  the  only  authority  for  the  obtention 
of  an  attachment  upon  the  sole  ground  that  the  defend- 
ant is  a  non-resident.  Sub-section  2  authorizing  an  at- 
tachment against  a  defendant  who  has  been  absent  from 
the  state  four  months,  evidently  means  a  defendant  who 
is  a  resident  of  the  state  at  the  time  the  attachment  is  ob- 
tained, but  who  has  then  been  absent  from  the  state  four 
months.  The  wording  of  the  sub-section  seems  to  neces- 
sarily exclude  a  construction  that  would  make  it  applica- 
ble to  a  defendant  who  had  never  resided  in  the  state. 
Unless  the  section  is  construed  as  we  have  indicated, 
then  in  every  case  an  attachment  could  be  obtained 
ii  gainst  a  person  who  had  never  been  a  resident  of  the 
state,  because  he  would  in  every  instance  have  been  ab- 
sent from  the  state  four  months,  and  there  would  be  no 
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reason  for  providing  in  section  1  that  an  attachment 
might  be  obtained  against  a  defendant  who  is  a  non-resi- 
dent of  the  state.  The  fact  that  sub-section  1  authorizes 
an  attachment  against  a  defendant  who  is  a  non-resident 
also  forbids  a  construction  of  sub-section  2  that  would 
authorize  an  attachment  against  the  defendant  on  the 
ground  that  he  had  been  absent  from  the  state  four 
months. 

Sub-section  3  refers  to  a  resident  defendant  who  has 
departed  from  the  state  with  the  intent  to  defraud  his 
creditors,  and  sub-section  4  to  a  resident  who  has  left  to 
avoid  the  service  of  a  summons,  and  sub-section  5  to  a 
resident  defendant  who  conceals  himself  so  that  a  sum- 
mons cannot  be  served  upon  him. 

This  leaves  to  be  considered  sub-sections  6,  7  and  8, 
which  authorizes  an  attachment  against  the  property  of 
a  defendant  who  is  about  to  remove,  or  has  removed  his 
property,  or  a  material  part  thereof,  out  of  the  state,  or 
who  has  sold  or  conveyed,  or  is  about  to  sell  or  convey, 
his  property  with  a  fraudulent  intent.  We  think  that 
under  these  sub-sections,  or  either  of  them,  a  plaintiff 
who  has  a  claim,  whether  it  arises  out  of  a  contract  or  a 
tort,  may  have  an  attachment  against  the  property  of  a 
defendant  found  in  this  state  whether  he  be  a  resi- 
dent of  the  state  or  a  permanent  or  temporary 
non-resident.  In  other  words,  a  plaintiff  who  can 
make  out  grounds  under  either  of  these  sub-sections 
may  obtain  an  attachment  and  have  it  levied  upon  any 
property  that  he  can  find  in  this  state,  without  reference 
to  the  place  of  residence  of  the  defendant ;  and  so  Lager- 
wahl had  the  right  to  an  attachment  under  either  of  these 
sub-sections  against  the  property  of  White  if  the  facts 
authorized  him  to  obtain  an  attachment  under  them. 
Bates  Machine  Co.  v.  Norton  Iron  Works,  113  Ky.,  372. 
But  Lagerwahl  did  not  in  his  affidavits,  for  an  attach- 
menty  bring  himself  within  the  provisions  of  either  of 
these  sub-sections.  The  nearest  approach  to  it  was  in  the 
affidavit  in  which  he  averred  that  **  White  has  changed 
the  method  of  collecting  his  rents  on  the  business  house 
and  lot  aforesaid,  and  has  sold  and  transferred  and 
otherwise  secretely  disposed  of  such  rents,  and  secretly 
removed  them  from  this  state,  and  continues  to  sell, 
transfer  and  otherwise  secretly  dispose  of  and  remove 
them  from  this  state,  all  ^dth  the  fraudulent  intent  to 
hinder  and  delay  plaintiff  in  the  collection  of  his  debt 
aforesaid,  and  thereby  leaves  no  personal  property  in 
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this  state,  or  other  property  known  to  plaintiff,  except 
the  house  and  lot  aforesaid.'' 

It  will  be  observed  that  in  this  affidavit  Lagerwahl 
only  charged  White  with  fraudulently  removing  from 
the  state  the  rents  of  his  property.  He  did  not  charge 
that  he  was  not  leaving  sufficient  property  in  the  state  to 
satisfy  his  claim  or  the  claims  of  his  creditors,  or  that  he 
had  sold  or  disposed  of,  or  was  about  to  sell  or  disi)ose 
of  his  property  with  the  fraudulent  intent  to  delay  his 
creditors.  As  it  appears  from  Lagerwahl 's  pleadings 
and  affidavits  that  White  owned  real  property  in  the  city 
of  Paducah  worth  twenty  thousand  dollars,  and  there  is 
no  suggestion  that  he  was  endeavoring  to  sell  or  dispose 
of  this  real  property,  it  is  manifest  that  Lagerwahl  could 
not  make  an  affidavit  that  would  authorize  him  to  obtain 
an  attachment  under  either  of  these  sub-sections. 

Having  the  foregoing  view  as  to  the  proper  construc- 
tion of  these  sub-sections,  and  applying  the  rules  an- 
nounced to  the  facts  shown  by  the  record,  it  follows  that 
Lagerwahl  did  not  make  out  a  case  authorizing  an  at- 
tachment against  the  property  of  White,  and  the  court 
had  no  jurisdiction  to  order  a  sale  of  the  property  of 
White  unless  authority  for  this  procedure  can  be  found 
in  section  56  of  the  Code,  readii^  as  follows : 

''Excepting  infants  (under  the  age  of  fourteen  years) 
— other  than  married  women — and  persons  of  unsound 
mind  and  prisoners,  if  a  defendant  be  out  out  this  state 
the  plaintiff  may  take  a  copy  of  the  petition,  certified  by 
the  clerk,  with  a  summons  annexed  thereto,  warning  him 
to  appear  and  answer  the  petition  within  sixty  days  after 
the  same  shall  have  been  served  on  him,  and  may  cause 
a  copy  thereof  to  be  delivered  to  such  defendant  by  a 
person  to  whom  he  is  personally  known.  Proof  of  the 
delivery  shall  be  made  by  the  affidavit  of  the  person  mak- 
ing it,  endorsed  on  or  annexed  to  the  certified  copy  and 
summons,  in  which  the  time  and  place  of  the  delivery,  and 
the  fact  that  the  defendant  was  personally  known  to  the 
affiant,  shall  be  stated.  The  officer  before  whom  the  af- 
fidavit is  made  shall  certify  that  the  affiant  is  personally 
known  by  him  to  be  worthy  of  credit.'' 

But  service  as  directed  in  this  section  does  not 
authorize  a  personal  judgment,  as  section  419  provides 
that  ''no  personal  judgment  shall  be  rendered  against  a 
defendant  constructively  summoned,  or  summoned  out 
of  this  state  as  provided  in  section  56,  and  who  has  not 
appeared  in  the  action." 
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It  is,  however,  insisted  by  counsel  for  Lagerwahl 
that,  although  a  personal  judgment  cannot  be  obtained 
on  service  under  this  section,  it  yet  authorizes  the  sub- 
jection of  the  property  of  the  defendant  upon  which  the 
plaintiff  has  a  contract,  attachment,  or  other  statutory 
lien.  If  it  should  be  conceded  that  the  property  of  a  non- 
resident defendant,  who  was  served  with  process  in  the 
luanner  authorized  by  section  56,  could  be  subjected 
under  an  attachment  rightfully  issued  and  levied  on  his 
property,  this  would  not  help  Lagerwahl,  because,  as  we 
Jiave  pointed  out,  no  attachment  was  or  could  have  been 
rightfully  obtained  by  him. 

For  the  reasons  stated,  the  judgment  of  the  court  in 
the  common  law  action  subjecting  the  property  of  White, 
was  void,  and  the  court  in  the  equity  action  now  before 
US  properly  enjoined  all  proceedings  thereunder. 

Wherefore,  the  judgment  is  affirmed. 


Runyon  v.  Hatfield,  et  aL 

(Decided  May  30,  1913.) 

Appeal  from  Pike  Circuit  Court. 

3*  Deeds — ConstractioiL — Where  the  caption  of  a  deed  is  to  *'George 
Hatfield  and  Mary  Blender  Hatfield  his  wife  during  their  natural 
life,  thence  descend  to  the  heirs  of  their  body  of  the  second 
part,"  and  the  granting  clause  is  "unto  the  said  party  of  the  sec- 
ond part,  their  heirs  and  assigns  forever/'  and  the  habendum 
clause  is  "unto  the  said  grantee  their  heirs  and  assigns  forever/* 
the  grantees,  George  and  Mary  Blender  Hatfield,  take  only  a  lif^ 
estate. 

X  Remainders— Oontlngent— Descent  and  Distribution. — ^Under  a 
Conveyance  "during  their  natural  life  thence  to  descend  to  the 
heirs  of  their  body,"  the  chUdren  of  the  life  tenant  take  only  a 
OMitingent  remainder  which  is  not  the  subject  of  inheritanca 

8TAT0N  ft  PINSON  for  appellant 

ROBBRSON,  LANQLBT  ft  COOPBR  for  appellees. 

Opinion  of  the  Court  by  William  Bogebs  Clay, 
OoMMissioNEB — ^Affirming. 

On  March  2,  1877,  Mitchell  Bunyon  and  Margaret 
Bnnyon,  his  wife,  conveyed  certain  lands  lying  in  Pike 
Oonnty,  Kentuky,  to  George  Hatfield  and  Mary  Elender 
Hatfield,  his  wife.    Thereafter  by  mesne    conveyancea 
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the  property  was  conveyed  to  Albert  Emiyon,  who 
brought  this  action  against  the- children  of  George  Hat- 
field and  Mary  Blender  Hatfield  to  qniet  his  title.  A 
demurrer  was  sustained  to  his  petition  and  the  petition 
dismissed.  From  that  judgment  this  appeal  is  pros- 
ecuted. 

The  propriety  of  the  trial  court's  action  depends  on 
the  proper  construction  of  the  deed  of  March  2,  1877, 
the  material  parts  of  which  are  as  follows : 

'*THIS  INDENTUEE  m&de  this  2nd  day  of  March, 
1877,  between  Mitchell  Eunyon  and  Margaret  Eunyon, 
his  wife,  of  the  county  of  Pike  and  State  of  Kentucky  of 
the  first  part  and  George  Hatfield  and  Mary Elender Hat- 
field his  wife  during  their  natural  life,  thence  descend 
to  the  heirs  of  their  body  of  the  second  part. 

'*  WITNESSETH,  That  the  part  of  the  first  party,  in 

consideration  of  the  sum  of  seven  hundred  dollars,  four 

hundred  dollars,  on  Jacob  Smith,  Sr.,  and  three  hundred 

on  Eansom  Hatfield  and  George  Hatfield,  his  son  hath 

bargained  and  sold  and  by  these  presents  doth  convey 

and  confirm  unto  the  said  party  of  the  second  part  their 

heirs  and  assigns  forever,  a  certain  tract  or  parcel  of 

land,  lying  in  the  county  of  Pike  and  State  of  Kentucky 

and  described  as  follows,  viz : 

•    •    •  . . .      ^ 

**To  have  and  to  hold  the  said  property,  with  its  ap- 
purtenances thereunto  belonging  unto  the  said  grantee 
their  heirs  and  assigns  forever.  And  the  said  party  of 
the  first  part  doth  further  covenant  with  the  said  party 
pt  the  second  part  that  they  will  warrant  generally  the 
title  to  the  property  hereby  conveyed.** 

It  will  be  observed  that  in  the  caption  Mitchell  Euao 
yon  and  Margaret  Eunyon  are  the  parties  of  the  first 
part,  while  '*  George  Hatfield  and  Mary  Elender  Hat- 
field his  wife  during  their  natural  life,  thence  descend 
to  the  heirs  of  their  body**  are  the  parties  of  the  second 
part.  The  granting  clause  is  **unto  the  said  party  of  tibe 
second  part,  their  heirs  and  assigns  forever.**  The 
habendum  clause  is  ^^unto  the  said  grantee  their  heirs 
And  assigns  forever.*^ 

In  construing  a  deed  it  will  be  read  as  a  whole  and 
if,  upon  a  consideration  of  the  whole  instrument  it  ap- 

{>ears  that  it  was  the  intention  of  the  parties  to  vest  a 
ess  estate  than  a  fee  in  the  grantee,  that  intention  will 
be  carried  into  effect.  And  when  the  intention  as  man- 
ifested in  the  language  is  to  convey  a  life  estate  with 
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remainder  over,  there  has  been  no  dispostion  to  defeat  by 
constmction  the  purpose  of  the  grantor.  Harkness  v. 
Meade,  148  Ky.,  565;  Wilson  v.  Moore,  146  Ky.,  679; 
Lawson  v.  Todd,  129  Ky.,  133;  Atkins  v.  Baker,  112  Ky., 
877.  In  the  present  case  the  granting  and  habendum 
clauses  are  reconcilable  with  the  caption,  which  plainly 
shows  an  intention  to  vest  in  George  and  Blender  Hat- 
field only  a  life  estate. 

In  this  State  we  have  the  following  statute  (Section 
2345): 

"If  any  estate  shall  be  ^ven  by  deed  or  will  to  any 
person  for  his  life  and  after  his  death  to  his  heirs,  or  the 
heirs  of  his  body,  or  his  issue  or  his  descendents,  the  same 
shall  be  construed  to  be  an  estate  for  life  only  in  such 
person  and  a  remainder  in  fee  simple  in  his  heirs  or  the 
heirs  of  his  body." 

The  language  of  the  deed  brings  it  within  the  express 
terms  of  the  statute^nd  it  therefore  follows  that  George 
and  Mary  Blender  Hatfield  took  only  a  life  estate  in  the 
property  in  question. 

It  appears  that  George  and  Mary  Blender  Hatfield 
are  still  aUve.  Eleven  children  have  been  bom  to  them* 
Of  these,  two  died  in  infancy  and  two  after  arriving  at 
age.  All  four  died  intestate  and  without  issue.  All  the 
parties,  including  George  and  Mary  Hatfield,  conveyed 
tibie  title  to  the  land  by  deeds  containing  covenants  of  gen- 
eral warranty.  Plaintiff  therefore  insists  that  as  George 
and  Mary  Hatfield  inherited  the  interest  of  their  four 
children,  their  interest  passed  to  him  under  and  by  virtue 
of  the  covenants  of  warranty.  The  determination  of 
this  question  depends  upon  the  character  of  estate  which 
the  children  of  George  and  Mary  Blender  Hatfield  took 
under  the  deed  of  March  2, 1877.  It  is  well  settled  that 
in  the  absence  of  anything  in  the  instrument  showing 
that  the  words  ''heirs''  or  ** heirs  of  the  body''  were  used 
in  the  sense  of  children,  a  remainder  to  the  life  tenant's 
heirs  or  the  heirs  of  his  body  is  contingent,  for,  until  his 
death,  it  cannot  be  determined  who  his  heirs  will  be, 
Preston  on  Bstates,  77;  Feame  on  Remainders,  7;  4 
Kents  Comm.,  207 ;  Williamson  v.  Williamson,  18  B.  Mon." 
828. 

As  the  interests  of  the  children  were  contingent  upon 
their  surviving  their  father  and  mother,  and  as  they  did 
not  survive  them,  it  follows  that  they  had  no  interest 
which  their  father  and  mother  could  inherit. 

Ju^g^ent  affirmed. 
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Fain,  et  aL  v.  Heariiman,  et  aL 

(Decided  May  30,  1913.) 

Appeal  from  Fayette  Circuit  Court 

1.  Vendor  and  Purchaser— Lien  as  Security  for  Purchase  Pric»— 
^.ssignmen.  of. — ^Where  a  vendor  of  real  estate  holds  liens  as 
security  for  the  purchase  price,  upon  two  parcels  of  real  estate 
— ^the  lot  sold  by  him  and  another  his  vendee  had  sold  a  third 
person,  the  lien  retained  upon  which  for  unpaid  purchase  money, 
had  been  assigned  to  him — ^he  had  the  right  in  one  and  the  same 
action,  to  enforce  both  liens,  and  it  was  no^  error  for  the  court 
in  rendering  judgment  to  direct  that  the  lot  sold  by  the  vendor 
be  first  subjected  to  the  payment  of  his  debt 

2.  Married  Women — ^Personal  Judgment  Against— When  May  Be 
Rendered — ^Rights  of  Married  Women. — ^A  personal  Judgment 
may  properly  be  rendered  against  a  married  woman  whether 
sued  Jointly  with  her  husband  or  singly,  if  the  obligation  be  one  upon 
which  she  is  individually  liable  otherwise  than  as  a  surety.  Since 
the  adoption  of  section  2128,  Kentucky  Statutes,  a  married  wo- 
man has  every  right  to  acquire,  hold  and  dispose  of  property, 
real  or  personal,  and  to  contract,  sue  and  be  sued,  possessed  by 
the  husband,  "except  that  she  may  not  make  any  executory  con- 
tract to  sell,  or  convey,  or  mortgage  her  real  estate,  unless  her 
husband  Join  in  such  contract;  **  nor  can  she  become  a  surety. 

R.  S.  CRAWFORD  for  appellants. 

W.  C.  a.  HOBBS,  JOS.  S.  BOTTS  and  FALCONBR  &  FAI.CO- 
NBR  for  appellees. 

Opinion  of  the  Court  by  Judge  Settle — ^Affirming. 

December  18,  1895,  the  appellants,  Talitha  C.  Pain, 
«nd  Thomas  A.  Fain,  her  husband,  sold  to  the  appellees, 
Talitha  Heathman  and  Joseph  Heathman,  her  husband, 
two  lots  in  the  city  of  Lexington,  the  contract  being  evi- 
vdenced  by  the  following  writing: 

\  '*This  contract  made  this  18th  day  of  December,  1895, 
l)etween  Talitha  C.  Fain,  and  Thomas  A,  Fain,  her  hus- 
band, of  Lexington,  Kentucky,  parties  of  the  first  part 
and  Talitha  Heathman,  wife  of  Joseph  Heathman,  of 
Lexington,  Kentucky,  party  of  the  second  part,  wit- 
nesseth  * 

''That  the  said  party  of  the  first  part  hereby  agrees 
to  sell  and  convey  to  the  said  party  of  the  second  part, 
for  the  consideration  hereinafter  named,  those  two  cer- 
+^in  tracts  or  parcels  of  land,  described  and  bounded  as 
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follows,  both  of  said  tracts  beiag   situated  in  Fayette 
County,  Kentucky : 

* 'First,  the  south  20  feet  of  lot  18  in  block  1  of  Forest 
Hill,  as  shown  an  pages  38  and  39  of  Plat  Boo]^  No.  1  in 
the  oflSce  of  the  clerk  of  Fayette  County  Court,  fronting 
20  feet  on  the  west  side  of  Q-eorgetown  street  and  extend- 
ing back  125  feet  to  lot  19  on  said  block  and  bounded  on 
the  south  by  lot  17  in  the  same  block,  and  on  the  north  by 
30  feet  of  lot  10tl8,  heretofore  conveyed  to  Maggie  J. 
Warren,  and  by  her  conveyed  to  said  parties  of  the  first 
part  hereto ;  the  property  above  described  being  the  same 
property  conveyed  to  the  first  parties  hereto  by  deed 
<rom  the  Forest  Hill  Land  Company,  dated  October  4, 
1892,  which  is  to  be  recorded  in  the  Fayette  County 
Clerk's  office. 

*' Second,  that  certain  tract  of  land  described  as  fol- 
lows: The  north  30  feet  of  lot  18  in  block  1  of  Forest 
HUl,  as  shown  on  the  above  mentioned  plat,  fronting  30 
feet  on  Georgetown  and  Elm  streets,  and  running  West 
along  Elm  street  125  feet  to  lot  19,  thence  south  along  19, 
30  feet,  thence  east  parallel  with  Elm  street  125  feet  to 
Georgetown  street,  thence  north  along  Georgetown  street 
30  feet  to  the  place  of  begiiming ;  being  the  same  property 
conveyed  to  the  parties  of  the  first  part  by  Maggie  J. 
Warren,  et  al.,  by  deed  dated  October  20,  1892,  re- 
corded in  Deed  Book  97,  page  553. 

**And  when  the  purchase  price  hereinafter  named  is 
fully  paid,  according  to  the  agreement  herein  set  out,  the 
first  parties  covenant  and  agree  with  the  second  party 
that  they  will  furnish  to  the  said  second  party  a  good 
and  sufficient  title  to  the  said  real  estate  with  covenant 
of  general  warranty,  by  deed  duly  executed,  acknowl- 
ed^d  and  delivered  by  the  first  parties.  The  second 
party,  on  her  part,  in  consideration  of  the  above  named 
agreement,  agrees  to  pay  for  the  said  real  estate,  to  the 
said  first  parties  the  sum  of  two  thousand  dollars  ($2,- 
000),  with  interest  thereon  at  six  per  cent  per  annum 
from  this  date  until  paid ;  but  the  said  purchase  money 
is  to  be  paid  as  follows,  that  is  to  say;  the  second  party 
has  taken  out  ten  certificates  in  the  Southern  Mutual  In- 
vestment Company  of  Lexington,  Kentucky;  Now  then, 
the  said  certificates  shall  be,  and  they  are  hereby,  as- 
signed to  the  said  first  parties  as  collateral  to  secure  fur- 
ther the  payment  of  the  said  purchase  price  for  the  said 
real  estate ;  and  the  said  first  parties  are  hereby  author- 
ized to  collect  all  matured  coupons  on  the  said  certifi- 
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cates  and  renewals  thereof,  until  they  have  received  said 
purchase  price  and  interest  in  full;  except  this;  that 
enough  of  the  coupons  first  matured  shall  he  applied  to 
the  payment  of  any  and  all  liens  now  existing  against  the 
said  real  estate  or  any  part  thereof,  and  when  enough 
coupons  on  said  certificates  or  renewals  thereof  shall 
have  matured  and  been  paid  to  cover  said  purchase  price, 
after  deducting  such  part  thereof  as  shall  be  paid  to  re- 
lieve the  said  real  estate  herein  described  from  the  en- 
cumbrance now  existing  thereon,  said  first  parties  cove- 
nant and  agree  that  they  will  execute,  acknowledge  and 
deliver  to  the  second  party  a  good  and  sufficient  deed 
with  covenant  of  general  warranty  for  the  said  real  es- 
tate. 

*^The  second  party  agrees  that  she  will,  each  and 
every  month,  pay  into  the  said  Southern  Mutual  Invest- 
ment Company,  according  to  its  rules,  the  dues  on  said 
certificates  or  renewals  thereof,  that  is  to  say  two  dol- 
lars, ($2)  per  month  on  each  of  said  certificates  or  re- 
newals thereof;  and  that  she  will  renew  said  certificates 
and  coupons  thereon  as  fast  as  they  mature;  and  if  at 
any  time  the  second  party  should  be  in  default  in  any  of  - 
the  said  payments  for  as  long  as  three  months  then  all 
of  the  said  unpaid  purchase  price  above  agreed  upon  with 
interest  thereon  up  to  that  date  shall  be  due  and  payable 
and  the  said  first  parties  shall  have  the  right  to  carry  the 
said  certificates  in  the  said  Southern  Mutual  Investment 
Company  and  to  own  the  same  absolutely. 

*'The  second  party  agrees  to  pay  all  future  taxes 
and  insurance  on  the  said  property  and  to  keep  the  said 
property  insured  in  some  reliable  fire  insurance  com- 
pany, for  at  least  the  sum  of dollars 

($ )  until  it  is  fully  paid  for,  the  loss,  if 

any,  to  be  made  payable  to  the  parties  of  the  first  part  as 
.their  interest  may  appear. 

**Talitha  a  Faik, 
**Thos.  a.  Fain, 
*^  J.  B.  Heathmak, 
**Talitha  Hbathman." 

August  9,  1897,  the  appellants,  Talitha  C.  and 
Thomas  A.  Fain,  purchased  of  Asa  Dodge  a  house  and 
lot  in  the  same  city  upon  the  term  and  conditions  set 
forth  in  the  following  contract : 

**This  contract  made  this  the  9th  day  of  August, 
1897,  between  Asa   Dodge   and   Talitha   C.  Fain   and 
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Thomas  A.  Fain,  her  husband,  all  said  parties  are  of 
Lexington,  Fayette  County,  Kentucky. 

''The  party  of  the  first  part,  Asa  Dodge,  hereby 
agrees  to  sell  and  convey  to.  the  said  parties  of  the  sec- 
ond part  with  all  improvements  thereon,  situated  and 
located  on  South  Limestone  street  in  the  city  of  Lexing- 
ton, Fayette  County,  Kentucky,  being  number  367,  ad- 
joining in  the  south,  John  O'Neill  and  on  the  north- 
Hall  for  100  feet,  fronting  on  South  Limestone  street 
sixty  feet  and  running  northwest  parallel  lines  one  hun- 
dred and  fifty  (150)  feet ;  being  60x150  ft.,  for  and  in  con- 
sideration of  nineteen  hundred  dollars  ($1,900).  And 
when  the  purchase  price  herein  named  is  fully  paid  ac- 
cording to  agreement  herein  set  forth,  the  first  party 
covenants  and  agrees  that  he  will  furnish  to  the  second 
party  a  good  and  suflScient  title  to  the  said  real  estate, 
with  covenant  of  general  warranty,  by  deed  duly  exe- 
cuted, acknowledged  and  delivered  by  the  first  party. 

*'The  parties  of  the  second  part  on  their  part;  in  con- 
sideration of  the  above  named  agreement,  agree  to  pay 
to  the  party  of  the  first  part  the  sum  of  nineteen  hun- 
dred dollars  ($1,900)  with  interest  thereon  at  six  per 
cent  per  annum  from  this  date  until  paid;  but  the  said 
purchase  price  is  to  be  paid  as  follows,  that  is : 

**The  second  parties  hold  a  written  contract  with 
one  Talitha  Heathman,  wife  of  Joseph  Heathman,  of 
Lexington,  Kentucky,  for  certain  real  estate  in  Fayette 
County,  Kentucky,  for  two  thousand  dollars  ($2,000). 
For  the  payment  of  said  two  thousand  dollars  said  Tali- 
tha Heatman  has  taken  out  ten  certificates  in  the  South- 
em  Mutual  Investment  Company.  Said  certificates  are 
to  be  kept  in  force  until  a  sufficient  number  matures  to 
liquidate  said  two  thousand  dollars  and  said  interest. 
In  said  contract  it  is  stipulated  that  certain  debts 
against  said  real  estate  shall  be  liquidated  first  by  matur- 
ing coupons,  and  it  is  here  understood  that  J.  H.  Baker 
is  to  receive  out  of  the  first  maturities  forty  dollars 
($40)  commission  charged  to  said  Talitha  Fain  and  hus- 
band (said  contract  between  said  Talitha  Fain  and 
Thomas  A.  Fain,  her  husband,  and  said  Talitha  Heath- 
man, and  Joseph  Heathman,  her  husband,  is  hereby  as- 
signed and  turned  over  to  said  Asa  Dodge  and  also  said 
certificates  are  hereby  assigned  as  collateral  to  said  Asa 
Dodge  to  secure  the  full  payment  of  said  nineteen  hun- 
dred dollars  and  interest).  When  said  amount  and  in- 
terest   is  fully  paid  the    remaining  coupons   shall  bo 
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tamed  over  to  said  Talitha  Heathman,  provided  she  has 
paid  the  said  two  thousand  dollars  to  said  Talitha  Fain 
or  Asa  Dodge;  otherwise  said  remaining  coupons  shall 
be  by  said  Asa  Dodge  turned  over  to  said  Talitha  Fain, 
It  is  further  agreed  that  said  Asa  Dodge  shall  collect 
for  six  months  from  the  date  hereof  the  rents  on  said 
real  estate  on  said  South  Limestone  street.  After  said 
six  months  shall  have  expired  said  rents  shall  belong  to 
and  be  paid  to  said  Talitha  Fain.  All  future  insurance 
and  future  assessed  taxes  shall  be  paid  by  said  Talitha 
Fain.  Said  property  shall  be  kept  insured  for  at  least 
$600  in  some  good  reliable  insurance  company,  loss,  if 
^^Jf  p&yable  to  Asa  Dodge  as  his  interest  may  appear. 

**asa  dodgb, 
"Talitha  C.  Faik, 
*'ThomasA.  Fain.** 

It  will  be  observed  that  in  the  contract  last  mentioned 
not  only  was  the  payment  of  the  consideration  for  the 
lot  therein  described  secured  by  a  lien  on  the  lot,  but 
also  by  a  pledge  and  assignment,  as  collateral,  of  the  cer- 
tificates of  membership  in  the  Southern  Mutual  Invest- 
ment Company,  taken  out  by  the  Heathmans,  as  required 
by  their  contract  with  the  Fains ;  it  being  stipulated  that 
whatever  money  was  received  by  Dodge  on  the  collateral 
from  the  Heathmans,  should  be  applied  first,  to  pay  J. 
H.  Baker  $40;  second,  to  pay  certain  debts  against  the 
real  estate  purchased  by  the  Heathmans  of  the  Fains ; 
third,  the  balance,  if  any,  so  far  as  it  would  answer  for 
that  purpose,  to  be  applied  in  satisfaction  of  the  pur- 
chase price  of  the  house  and  lot  sold  by  Dodge  to  the 
Fains. 

After  the  making  of  the  contract  between  Dodge  and 
the  Fains,  the  former  died  testate  and  following  the  pro- 
bating of  his  will,  the  appellee,  Security  Trust  Company, 
of  Lexington,  named  therein  as  executor,  duly  qualified 
as  such.  In  the  meantime  the  Southern  Mutual  Invest- 
ment Company  became  insolvent  and  went  into  the 
hands  of  a  receiver.  In  winding  up  the  affairs  of  the  In- 
vestment Company,  Dodge's  executor  was  paid  by  the 
receiver  on  the  collateral  assigned  the  testator  by  the  ap- 
pelants  $103.33,  June  20,  1911,  and  the  further  sum  of 
$51  July  15,  1911. 

The  Heathmans  having  ceased  to  continue  payments 
to  Dodge  under  the  contract  they  had  with  the  Fains,  and 
the  latter  having  refused  to  pay  the  purchase  price  due 
on  the  lot  they  purchased  from  Dodge,  the  executor  of 
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Bodge  sued  all  of  them  in  the  court  below  for  the  collec- 
tion of  the  purchase  money  due  the  testator's  estate  on 
the  lot  he  sold  the  Fains ;  to  that  end  seeking  personal 
judgment  against  each  of  the  four  and  the  enforement, 
first,  of  the  lien  on  the  lot  sold  the  Fains,  second,  the  lien 
on  the  lots  sold  by  the  Fains  to  the  Heathmans,  which, 
with  the  contract  creating  it,  had  been  assigned  the  testa- 
tor by  the  former. 

The  answer  of  the  appellants,  Talitha  C.  Fain  and 
Thomas  A.  Fain,  denied  any  indebtedness  to  the  estate 
of  Asa  Dodge  and,  in  substance,  alleged  that  at  the  time 
they  purchased  of  Dodge  the  lot  described  in  the  contract 
made  with  him,  they  paid  him  the  entire  consideration  by 
assigning  him  the  contract  of  sale  made  by  them  with 
•Talitha  Heathman  and  her  husband  and  the  collateral 
consisting  of  ten  certificates  in  the  Southern  Mutual  In- 
vestment Company,  which  contract  and  collateral  he  ac- 
cepted in  full  satisfaction  of  the  price  appellants  agreed 
to  pay  him  for  the  lot,  without  recourse  on  them.  More- 
over, that  the  lot  sold  them  by  Dodge  was  valued  in  the 
trade  at  $850  and  this  was  the  price  they  paid  for  it,  but 
that  in  the  contract  of  sale,  $1,900  was  stated  to  be  the 
the  consideration,  because  that  was  within  $100  of  the 
aggregate  face  value  of  the  collateral  assigned  to  Dodge 
which  they  had  received  from  the  Heathmans.  The  an- 
swer was  made  a  cross  petition  against  the  appellees, 
Talitha  and  Joseph  Heathman,  and  judgment  prayed 
against  them  for  such  amount,  if  any,  as  might  be  re- 
covered by  the  executor  of  Dodge  against  appellants  and 
that  a  lien  be  adjudged  them  against  the  lots  they  sold 
the  Heathmans.  therefor.  The  executor  by  reply  con- 
troverted all  affirmative  matter  of  the  answer.  The  ap- 
pellees, Talitha  Heathman  and  Joseph  Heathman,  in  an- 
swering the  petition  of  Dodge's  executor  and  the  cross- 
petition  of  the  appellants  Talitha  C.  and  Thomas  A. 
Fain,  alleged  the  full  payment  to  them  and  to  Asa  Dodge 
of  the  purchase  price  they  agreed  to  pay  appellants  for 
the  two  lots  they  purchased  of  them,  which  they  further 
alleged  was  $700  and  that  this  sum  was  its  agreed  value, 
but  that  $2,000  was  expressed  in  the  contract  of  sale  as 
the  consideration  for  the  lots,  because  that  was  the  face 
value  of  the  certificate  in  the  Southern  Mutual  Investment 
Company,  through  the  payment  of  premiums  or  coupons 
on  which,  it  was  intended  the  purchase  price  of  the  lots 
should  be  paid.  The  answer  further  alleged  that  in  this 
way  the  appellants  and  Dodge,  to  whom  these  certi- 
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ficates  were  assigned,  by  appellants,  were  paid  in  full 
the  purchase  price  due  on  the  two  lots  they  purchased  of 
the  latter ;  and  such  payment,  it  was  further  alleged,  en- 
titled the  appellees,  Talitha  and  Joseph  Heathman,  to  a 
deed  from  appellants  conveying  them  the  lots,  and  such 
deed  the  court  was  asked  to  require  them  to  make.  The 
affirmative  matter  of  this  answer  was  controverted  by 
the  reply  of  appellants  and  that  of  the  executor  of  the 
will  of  Dodge. 

The  record  contains  a  statement  of  facts  to  which  it 
is  admitted  all  the  parties  agreed  and  from  this  state- 
ment it  appears  that  the  appellees,  Talitha  and  Joseph 
Heathman,  after  the  assignment  by  appellants  of  tiie 
contract  and  collateral  to  Dodge,  paid  him  for  appellants 
$154.47,  of  which  amount  he  applied  $109.54  to  the  extin-, 
guishment  of  a  lien  on  the  lots  sold  them  by  appellants, 
as  required  by  the  contract  between  them,  and  also  by 
the  contract  between  appellants  and  Dodge,  and  this  pay- 
ment left  of  the  $154.47  received  by  Dodge,  $44.93  which 
he  applied  as  a  credit  on  the  debt  due  him  from  appel- 
lants. 

The  case  was  submitted  in  the  circuit  court  upon  the 
agreed  facts  and  certain  issues  indicated  in  writing  by 
the  parties.  By  the  judgment  then  rendered  these  issues 
were  in  the  main  decided  as  contended  by  the  appellee 
Security  Trust  Company,  executor  of  the  will  of  Asa 
Dodge,  and  the  case  referred  to  the  Master  Commis- 
sioner to  take  proof  and  report  as  to  payments  made  ap- 
pellants and  Asa  Dodge  by  the  appellees,  Talitha  and 
Joseph  Heathman,  the  value  at  the  time  of  their  sale  of 
the  lots  purchased  by  the  latter  of  appellants,  and  of  that 
purchased  by  appellants  of  Dodge  and  what  liens  there 
were  upon  the  two  lots  first  mentioned. 

After  taking  proof  the  commissioner  made  his  report 
to  which  exceptions  were  filed  and  overruled  and  the  re- 
port confirmed.  Upon  a  second  submission  of  the  case, 
it  was  finally  adjudged  by  the  court  that  $1,000  instead 
of  $1,900  was  the  fair  market  value  of  the  lot  purchased 
by  appellants  of  Asa  Dodge,  and  the  actual  considera- 
tion they  were  to  pay  for  it,  and  for  this  amount  and  its 
costs  the  executor  was  given  a  personal  judgment 
against  each  of  the  appellants,  with  interest  from  August 
9,  1897,  credited  by  $44.92  as  of  June  20,  1911,  and  $51 
as  of  July  15, 1911.  It  was  also  adjudged  that  the  execu- 
tor had  a  lien  upon  the  lot  purchased  by  appellants  from 
Asa  Dodge  to  secure  the  payment  of  the  amount  re- 
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covered,  which  was  ordered  to  be  sold  by  the  commis- 
sioner in  satisfaction  thereof,  and  that  the  property  be- 
ing indivisible  should  be  sold  as  a  whole.  On  the  issues 
as  to  the  appellees,  Talitha  and  Joseph  Heathman,  the 
agreement  of  tbe  parties  having  fixed  the  value  of  the  lots 
purchased  by  them  of  appellants  at  $800,  it  was  adjudged 
by  the  court  that  they  were  only  indebted  to  the  executor 
of  Dodge  under  the  assignment  to  the  latter  of  their  con- 
tract with  appellants,  in  the  sum  of  $171.79,  with  interest 
from  July  15, 1911,  and  for  this  amount  and  interest  the 
executor  was  given  a  personal  judgment  against  each  of 
the  Heathmans  and  a  lien  upon  the  two  lots  in  question, 
which,  or  enough  thereof  for  the  purpose,  it  was  further 
adjudged  be  sold  by  the  commissioner  to  satisfy  the  debt 
of  $171.79  and  interest.  The  judgment  also  provided 
that  certain  tax  liens  on  the  several  lots  to  be  sold  be 
first  paid,  and  as  to  these  tax  liens  there  seems  to  have 
been  no  controversy. 

The  appellants,  Talitha  C.  Fain  and  Thomas  A.  Fain, 
being  dissatisfied  with  the  judgment  on  each  branch  \>t 
the  case,  have  appealed.  The  first  question  presented  by 
the  appeal  is,  were  the  certificates  of  membership  of  the 
Heathmans  in  the  Investment  Company,  which  they  had 
taken  out  to  enable  them  to  pay  for  the  lots  they  pur- 
chased  of  appellants,  assigned  by  the  latter  to  Asa  Dodge 
in  absolute  payment  of  the  consideration  they  were  to 
pay  him  for  the  lot  they  purchased  of  him,  or  as  col- 
lateral security  therefor.  Manifestly,  the  circuit  court 
correctly  decided  that  it  was  assigned  for  the  latter 
purpose.  The  contract  between  Dodge  and  the  appel- 
lants establishes  this  fact  and  as  it  was  not  attacked  on 
the  ground  of  fraud  or  mistake,  the  parties  are  con- 
cluded by  its  terms ;  besides,  even  if  such  attack  had  been 
made  upon  the  contract,  neither  of  the  appellants  could 
testify  to  the  contrary  in  view  of  the  death  of  Dodge. 
The  second  question  is,  was  it  proper  for  the  court  to  ad- 
judge a  sale  of  the  lot  Dodge  sold  appellants  for  the  pay- 
ment of  the  purchase  money  due  thereon,  before  first 
selling  the  lots  of  the  Heathmans  and  their  certificates  in 
the  Investment  Company  in  satisfaction  thereof.  This 
question  is  not  material  in  view  of  the  fact  that  the  col- 
lateral is  now  admittedly  without  value,  and  the  further 
fact  that  the  small  amount  admittedly  owing  by  the 
Heathmans  on  the  debt  of  appellants  to  Dodge's  execu- 
tor will,  in  any  event,  pay  such  a  small  part  thereof  that 
the  sale  of  appellants'  lot  will  not,  after  satisfying  the 
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•tax  liens  thereon,  even  if  it  brings  much  more  than  the 
value  given  it  by  the  report  of  the  commissioner,  dis- 
charge the  balance  of  the  debt  of  the  executor.  It  is  im- 
material, therefore,  whether  appellants*  lot  is  sold  first 
or  last. 

The  third  question  is,  did  the  court  err  in  holding 
that  the  true  consideration  for  the  sale  of  the  real  prop- 
erty in  each  of  the  contracts  was  the  amount  named  as 
to  each  by  the  judgment.  Obviously  not,  as  the  ruling  of 
the  court  is  sustained  by  the  record.  Moreover,  appel- 
lants are  not  prejudiced  by  the  holding  of  the  court  that 
the  amount  they  owe  the  executor  of  Dodge's  will,  is  less 
than  it  would  be  if  their  contention  as  to  what  the  con- 
tract was,  were  sustained.  It  is  not  true,  as  claimed  in 
the  brief  of  appellant's  counsel,  that  the  judgment 
against  appelants  is  in  the  alternative.  It  is  against 
both  and  each  of  them.  Nor  is  their  further  contention 
that  a  personal  judgment  cannot  be  rendered  against  a 
married  woman  tenable.  Section  2128,  Kentucky  Stat- 
utes, confers  upon  a  married  woman  every  right  to  ac- 
quire, hold  and  dispose  of  property  real  or  personal,  and 
to  contract,  sue  and  be  sued,  possessed  by  the  husband, 
**  except  that  she  may  not  make  any  executory  contract 
to  sell  or  convey  or  mortgage  her  real  estate,  unless  her 
husband  join  in  such  contract;"  nor  can  she  become  a 
surety. 

In  numerous  cases  decided  since  the  enactment  of  this 
statute  we  have  held  that  a  personal  judgment  may  be 
recovered  against  a  married  woman.  Hazen,  &c.  v.  Col- 
lossal  Cavern  Co.,  25  E.,  502;  Coleman  v.  Coleman,  142 
Ky.,  39. 

Manifestly  the  judgment  against  Talitha  C.  Fain 
was  proper ;  she  jointly  purchased  with  her  husband  the 
lot  they  bought  of  Dodge  and  by  the  tp rms  of  the  con- 
tract became  jointly  bound  with  him  for  the  payment  of 
the  consideration,  for  which  reason  the  executor  was  as 
much  entitled  to  a  personal  judgment  against  her  as 
against  her  husband. 

On  the  whole  record  we  are  satisfied  that  the  judg- 
ments correctly  determined  the  riights  of  all  the  parties, 
therefore,  they  are  aifirmed. 
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Asher  ▼•  Simpson* 

(Decided  May  80,  1913.) 

Appeal  from  Bell  Circuit  Court. 

1«  Contracts— Ambiguity — ^Meaning  That  Should  Be  Glyen  by  Chan- 
cellor.— ^Where  the  parties  to  a  contract,  ambiguous  in  its  terms, 
have  put  their  own  interpretation  upon  it  by  their  action  under 
it,  a  chancellor  will  not  go  into  technical  rules  of  construction  in 
determining  its  meaning,  but  will  give  it  that  meaning  which  the 
parties  themselves  have  put  upon  it 

2.  Specific  Performance — ^Action  for— Laches — ^Evidence.— 'In  an  ac- 
tion to  enforce  specific  performance  of  a  contract  to  convey  land, 
evidence  examined  and  held  that  appeUee  was  not  guilty  of  such 
laches  as  to  deprive  him  of  the  right  to  such  relief. 

T.  L.  EDELEN  for  appellant 

A.  G.  PATTERSON  for  appeUee. 

Opinion  op  the  Coubt  by  Judge  Tubnbb — ^Affirming. 

Prior  to  the  7th  of  January,  1904,  appellant  was  the 
owner  of  several  tracts  of  land  in  Bell  County,  and  appel- 
lee was  the  owner  of  a  single  tract  in  Leslie  County. 

Appellant  is  an  extensive  dealer  in  timber  and  timber 
lands,  and  on  the  7th  of  January,  1904,  he  and  appellee 
entered  into  the  following  written  contract,  to-wit : 

**A.  J.  Asher  and  Isaac  Simpson,  agree  as  follows; 
(A.  J.  Asher  of  Bell  County,  Kentucky  and  Isaac  Simp- 
son of  Leslie  County,  Kentucky),  to  exchange  lands. 

''Said  Simpson  agrees  to  convey  all  the  lands  he  owns 
on  Marrowbone  and  adjacent  waters  in  Leslie  County, 
Kentucky,  by  deed  of  general  warranty  to  A.  J.  Asher, 
said  land  covered  by  a  140  acre  survey  made  in  the  name 
of  Isaac  Simpson,  No.  64075,  surveyed  October  29,  1890, 
and  patented  March  9,  1891,  being  the  lands  now  oc- 
cupied by  Isaac  Simpson,  and  for  which  lands  A.  tl.  Asher 
agrees  to  convey  to  said  Simpson  by  deed  of  general  war- 
ranty an  equal  number  of  acres  lying  on  Kettle  Island 
and  waters  of  the  right  fork  of  Straight  Creek  in  Bell 
County,  Kentucky. 

''Beginning  at  the  mouth  of  said  Kettle  Island,  thence 
up  with  the  bed  of  said  creek  to  about  opposite  or  a  little 
below  the  house  where  Henry  Hubbard  now  lives,  thence 
leaving  said  creek  to  include  about  one  and  one-half  acres 
on  the  right  as  you  go  up,  including  the  bam,  thence 
bade  to  the  creek  and  up  with  the  creek  to    near    Sol 
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Baker's  line,  thence  leaving  the  creek  so  as  to  include 
about  one  acre  on  the  right  side  of  said  creek,  thence  back 
to  the  creek  and  Sol  Baker's  line,  thence  with  said 
Baker's  and  Asher's  line  to  Sam  Brock's  line,  thence  with 
said  Brock's  line  to  the  top  of  the  ridge  between  Right 
and  Left  Fork  of  Straight  Creek,  thence  back  with  the 
mountain  and  said  Asher's  back  line  to  A.  W.  Pickering's 
line,  thence  with  same  to  the  beginning. 

*'  Said  Asher  reserves  right  of  way  for  a  railroad  to  be 
laid  off  through  said  land  agreed  to  be  conveyed,  to  be 
laid  off  the  usual  widths  of  rights  of  way  laid  off  by 
railroad,  and  if  a  railroad  should  be  built  by  said  Asher 
or  his  assigns  in  the  future  through  said  land  and  said 
Asher  or  his  assigns  should  need  or  require  more  land 
than  said  railroad  right  of  way  includes  upon  which  to 
erect  coke  ovens,  tipple  or  other  mining  structures,  they 
reserve  the  right  to  take  the  same,  but  to  pay  said  Simp- 
son or  his  assigns  the  sum  of  one  hundred  ($100)  dol- 
lars per  acre  for  such  land  so  taken  outside  of  said  right 
of  way. 

''Said  Simpson  agrees  to  stay  where  he  now  lives 
until  the  poplar  timber  is  cut  and  removed  from  said 
tract  of  land  and  to  pay  no  rent  for  same,  and  he  agrees 
for  a  reasonable  compensation  (provided  both  parties 
can  agree)  to  dictate  and  manage  the  getting  out  of  said 
poplar  timber. 

''Said  Simpson  reserves  the  right  to  allow  R.  L. 
Lewis  to  get  out  said  Lewis  poplar  timber. 

"Said  Asher  has  immediate  possession  of  said  Simp- 
son lands  for  the  purpose  of  getting  out  the  timber  there- 
from but  said  Simpson  is  to  hold  possession  otherwise  as 
above  specified. 

"When  said  timber  is  removed  said  Asher  is  to  have 
full  possession  of  said  land  except  in  time  of  growing 
crops. 

"Said  Asher  gives  possession  to  said  Simpson  in 
thirty  days. 

"Said  Simpson  having  sold  eighteen  poplar  trees  to 
E.  L.  Morgan  said  Asher  stands  good  for  same. 

"Said  Asher  agrees  to  cut  twenty-five  hundred 
(2,500)  feet  of  lumber  for  said  Simpson  free  of  charge. 

"In  case  said  Simpson  has  more  acres  in  his  above 
described  tract  than  said  Asher's  described  tract,  said 
Simpson  agrees  to  take  the  acreage  on  the  S.  W.  corner  of 
said  Asher's  land  adjacent  the  Sam  Brock  tract  and  back 
of  same  or  west  of  same." 
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As  appears  from  the  face  of  the  oontracty  appellant 
wanted  the  Simpson  lands  especially  for  the  timber,  and 
immediately  after  the  execution  of  the  contract,  through 
his  agents,  proceeded  to  take  the  merchantable  timber 
from  the  Simpson  tract,  Simpson  remaining  thereon  and 
superintending  the  getting  out  of  the  timber  for  Asher. 
About  a  year  later  Simpson  moved  to  the  Kettle  Island 
tract  of  land  in  Bell  County  referred  to  in  the  contract 
and  took  possession  of  it. 

A  year  or  two  after  the  contract,  one  George  V- 
Turner  instituted  an  action  in  the  Federal  Court  against 
Asher  and  Simpson  claiming  to  be  the  owner  of  the  tract 
of  land  under  an  old  patent,  but  before  the  case  came  to 
trial  Simpson  paid  Turner  five  hundred  dollar^  ($500) 
for  a  quit  claim  deed  to  his  interest  in  the  Simpson  tract, 
and  tMs  deed  of  course,  enured  to  the  benefit  of,  and  was 
intended  to  perfect  the  title  both  of  Asher  and  Simpson. 

Upon  one  pretext  or  another,  Asher  persistently  re- 
fused to  make  the  conveyance  provided  for  in  the  con- 
tract, saying  at  one  time  that  his  wife  was  in  California 
and  that  he  could  not  therefore  make  the  conveyance,  and 
at  other  times  that  he  was  dissatisfied  with  the  survey  of 
the  Leslie  County  lands,  and  wanted  them  re-surveyed. 

This  action  was  instituted  on  the  19th  of  January, 
1911,  by  appellee  alleging  that  the  Leslie  County  tract  of 
land  owned  by  him,  and  embraced  in  the  contract  above 

? noted,  contained  357  88-100  acres,  and  that  the  Kettle 
sland  tract  of  land  owned  by  appellant,  referred  to 
therein,  contained  281  7-10  acres  of  land;  and  further, 
tiiat  since  the  execution  of  the  contract  of  the  7th  of 
January,  1904,  appellant  had  sold  the  tract  of  land  re- 
fered  to  in  the  said  contract  as  adjacent  to  the  Sam 
Brock  tract,  and  out  of  which  it  was  agreed  that  appel- 
lee was  to  have  this  deficit  of  76  18-100  acres,  and  had 
received  therefor  thirty  five  ($35)  dollars  per  acre;  and 
prayed  for  a  specific  performance  of  the  contract  as  to 
the  Kettle  Island  tract,  and  for  a  judgment  against  ap- 
pellant for  the  amount  he  received  for  the  76  18-100 
acres  so  sold  by  him  off  of  the  tract  adjacent  to  the  Sam 
Brock  tract. 

Appellee  tendered  with  his  petition  a  deed  in  due 
form  executed  by  him  and  his  wife  to  Asher  for  the  Les- 
lie County  lands. 

The  court  adjudged  a  specific  performance  as  to 
the  Kettle  Island  lands,  and  entered  a  judgment  for  ap- 
pelle  for  $2,666.30  with  interest  from  the  date  of  the  fil- 
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ing  of  the  suit  as  representing  the  76  18-100  acres,  the 
land  which  appellant  agreed  to  convey  to  appellee,  and 
which  he  sold  at  the  price  of  $35  per  acre. 

Appellant  seeks  a  reversal  upon  two  grounds:  (1). 
That  the  description  in  the  contract  of  the  Simpson  lands 
as  **all  the  lands  he  owns  on  Marrowbone  and  adjacent 
waters  in  Leslie  County,  Kentucky  ♦  ♦  •  said  land 
covered  by  a  140  acre  survey  made  in  the  name  of  Isaac 
Simpson,  No.  64075,  surveyed  October  29th,  1890  and 
patented  March  9,  1891,  being  the  lands  now  occupied 
by  Isaac  Simpson '*  only  embraces  the  land  owned  by 
Simpson  within  the  140  acre  survey,  and  that  he  (appel- 
lant) cannot  be  required  to  take  under  the  terms  of  the 
contract*  any  land  outside  of  that  patent, 

(2.)  That  the  appellee  has  been  guilty  of  such 
laches  and  delay  as  that  the  situation  of  the  parties  has 
changed,  and  he  is  therefore  not  entitled  in  equity  to  a 
specific  performance.' 

"Where  the  parties  to  a  contract,  ambiguous  in  its 
terms,  have  put  their  own  interpretation  upon  it  by  their 
action  under  it,  a  chancellor  will  not  go  into  the  techni- 
cal rules  of  construction  in  determining  its  meaning, 
but  will  give  it  that  meaning  which  the  parties  them- 
selves have  put  upon  it.  In  this  case  immediately  after 
the  execution  of  the  contract,  Asher  proceeded  to  take 
the  merchantable  timber  from  the  whole  Simpson  tract, 
not  confining  himself  To  that  part  of  it  embraced  within 
the  140  acre  patent.  This  action  of  his  immediately 
after  the  execution  of  the  contract,  and  which  was  ac- 
quiesced in,  and  actually  i^articipated  in  by  the  appel- 
lee as  Asher  *s  employee,  is  most  conclusive  that  the 
parties  themselves  understood  at  the  time  that  Simpson 
was  selling  and  Asher  was  buying  the  whole  of  the  Simp- 
son tract. 

The  evidence  is  that  appellee  himself  had  lived  npoiv 
that  same  tract  of  land  for  thirty-five  years,  had  raised 
his  whole  family  there;  that  his,  and  his  wife's  ancestors 
had  lived  upon  it  for  years  prior  to  that,  and  that  his 
possessory  title  to  the  whole  tract  was  good,  and  that 
there  is  now  no  other  known  claimant  to  anjr  part  of  it. 

To  now  permit  the  appellant  after  receiving  the  full 
benefit  of  what  he  chiefly  contracted  for  (the  merchant- 
able timber  on  the  Simpson  tract)  to  deny  to  appellee 
that  which  he  contracted  for,  (the  same  number  of  acres 
of  land  in  Bell  County,  or  its  equivalent)  would  be  to 
work  out  a  result  abhorrent  to  equitable  principles.    The 
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parties  entered  into  this  contract  with  their  eyes  open, 
they  were  on  the  ground  when  it  was  made,  the  lines  were 
pointed  out  the  very  day  it  was  executed,  they  have  by 
their  own  acts  under  it  immediately  after  its  execution 
plainly  pointed  out  what  was  in  their  minds  when  they 
made  it,  and  the  courts  will  not  interfere  with  that  inter- 
pretation. 

No  time  was  fixed  in  the  contract  for  its  performance 
by  either  party,  and  time  was  therefore  not  of  the  es- 
sence of  the  contract.  The  evidence  is  that  Asher  agreed 
orally  to  have  both  tracts  surveyed,  and  that  he  did  have 
the  Simpson  tract  surveyed,  but  subsequently  said  that 
he  was  dissatisfied  with  that  survey,  and  actually  had  it 
resurveyed  after  this  suit  was  instituted. 

The  Federal  Court  suit  necessarily  caused  some  de- 
lay in  the  carrying  out  of  this  contract;  the  absence  of 
Asher 's  wife  in  California  another  time  was  pleaded  by 
him  as  cause  for  further  delay,  and  it  appears  through-; 
out  the  record  that  he  was  dUatory  in  carrying  out  his 
agreement  to  have  these  two  tracts  of  land  surveyed. 

Under  these  circumstances  there  was  no  such  laches 
as  deprived  appellee  of  the  right  to  a  specific  perform- 
ance. 

The  judgment  does  substantial  justice  between  the 
parties  and  is  affirmed. 


Crump,  et  aL  ▼•  Chenault,  et  aL 

(Decided  May  30,  1913.) 

Appeal  from  Clark  Circuit  Court. 

Wills — Contest — ^Burden  of  Proof. — The  rule  is  well  settled  that 
after  due  execution  of  a  wiU  is  proved  by  the  propounders,  the 
burden  of  showing  that  the  instrument  is  Invalid  upon  the 
ground  that  it  was  procured  by  the  exercise  of  undue  influence, 
is  upon  the  contestants;  and  this  must  be  shown  by  evidence  at 
least  tending  to  establish  that  undue  influence  was  exercised 
upon  the  testator. 

Wills — Contest — ^Undue  Influence. — ^In  order  to  establish  undue 
Influence  in  the  execution  of  a  will,  it  is  not  sufficient  that  it  be 
shown  that  there  was  an  opportunity  to  exercise  undue  influence, 
or  that  there  was  a  possibility  that  it  was  exercised;  some  evi- 
dence must  be  adduced  showing  that  such  influence  was  exeiv 
cised. 
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3.  Evidence— Will  Contest— Testator's  Mental  Condition.— It  Is  ad- 
missible to  show  the  mental  condition  of  the  testator  at  the  time 
his  will  was  made»  and  his  susceptibility  to  Influence  by  which 
ne  was  surrounded  at  the  time;  but  it  must  be  accompanied  by 
some  other  evidence  that  the  will  was  executed  as  the  result  of 
undue  influence  before  the  case  will  be  permitted  to  go  to  the 
jury. 

4.  Evidence  in  Will  Contest— What  Is  Evidence. — ^The  foregoing 
rule  does  not  conflict  with  the  scintilla  rule,  since  that  rule  re- 
quires some  evidence,  even  though  it  be  slight;  and  by  evidence 
is  meant  something  of  substance  and  relevant  consequence,  and 
not  vague,  uncertain  or  irrelevant  matter  not  carrying  the  quality 
of  proof  or  having  fltness  to  induce  conviction. 

PENDLETON,  BUSH  &  BUSH,  CLAUDE  M.  THOMAS,  J.  M. 
STEVENSON,  O'REAR  &  WILLIAMS  and  ED.  C.  O'REAR  for  ap- 
pellants. 

JOUETT  &  JOUETT  R.  A.  CHILES,  LEWIS  APPBRSON,  C. 
F.  SPENCER  and  S.  T.  DAVIS  for  appellees. 

Opinion  op  the  Court  by  Judge  Miller — ^AflSnning. 

This  is  an  appeal  from  a  judgment  of  the  Clark  Cir- 
cuit Court  sustaining  the  will  of  Alexander  H.  Anderson. 
The  will  was  probated  in  the  county  court,  and  upon  an 
appeal  to  the  circuit  court  the  contestants,  who  are  ap- 
pellants here,  sought  to  set  aside  the  will,  upon  the  two 
grounds,  (1)  that  Anderson  did  not  have  testimentary 
capacity  to  make  a  will,  and  (2)  he  was  unduly  influenced 
therein  by  his  nephew  Albert  A.  Clay.  At  the  conclusion 
of  contestants*  evidence,  the  circuit  judge  peremptorily 
instructed  the  jury  to  find  for  the  propounders^  and 
from  that  judgment  the  contestants  prosecute  this  ap- 
peal. This  state  of  the  record  therefore,  requires  a 
careful  examination  of  the  evidence,  with  the  view  of 
determining  whether  there  was  sufficient  evidence  to 
carry  the  case  to  the  jury. 

Alexander  H.  Anderson  owned  and  resided  upon  a 
farm  containing  more  than  a  thousand  acres,  of  unusual 
beauty  and  fertility,  and  located  at  ^^ Indian  Fields''  in 
the  southeastern  portion  of  Clark  County.  The  farm  is 
worth  $100,000.00  or  more.  The  will  in  contest  was  ex- 
ecuted on  February  14,  1902,  when  Anderson  was  over 
76  years  of  age.  He  lived  seven  years  longer,  and  died 
on  May  23,  1909,  at  the  age  of  eighty-three.  During  the 
last  five  or  six  years  of  his  life  his  eye  sight  had  grad- 
ually failed,  until  at  the  time  of  his  death  he  could 
scarcely  see  at  all.    In  other  respects,  however,  he  ap- 
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peared  to  be  sound  and  vigorous  in  both  mind  and  body. 
His  nephew, Albert  A. Clay, commonly  called*  ^Ab."  Clay, 
bad  been  for  many  years  his  partner  in  a  general  store 
ftt  ** Indian  Fields."  Up  to  a  short  time  before  his  death 
Anderson  continued  to  go  to  the  store  twice  a  day,  but 
these  visits  grew  less  frequent  as  his  sight  became  worse. 
Anderson,  however,  never  ceased  to  take  his  usual  in- 
terest in  his  business,  his  wife  reading  to  him  and  keep- 
ing him  as  fully  informed  of  the  events  of  the  day  as  he 
could  have  done  by  reading  for  himself.  He  left  a  widow, 
but  no  children.  He  had  had  six  brothers  and  sisters,  of 
whom  only  one,  a  sister,  Mrs.  Susan  Young,  was  living 
3t  the  time  the  will  was  made.  The  other  brothers  and 
sisters  were  then  all  dead,  but  all  of  them  had  left  de- 
scendants. 

The  will  conveyed  the  estate  to  Hensleyand  Hathaway 
in  trust,  with  instructions  to  rent  out  the  lands  and  di- 
vide the  net  annual  proceeds  into  six  equal  shares,  of 
which  one  share  was  to  go  to  the  family  of  each  of  four 
brothers  and  sisters,  while  in  the  case  of  his  deceased 
sister,  Mrs.  Clay,  he  gave  one  portion  to  each  of  the 
families  of  her  two  sons  Albert  A.  Clay  and  Julian  Clay. 
He  gave  no  interest  whatever  to  the  children  of  his  de- 
ceased brother  Milton  Anderson,  who  had  died  in  1863 
leaving  two  daughters,  who  are  the  appellants,  Mrs. 
Martha  C.  Crump  and  Mrs.  Susan  Eye.  The  shares 
were  all  devised  upon  precisely  the  same  terms ;  and,  as 
an  illustration  of  those  conditions,  we  quote  the  first 
clause  making  the  devise  to  Albert  A.  Clay's  family, 
which  reads  as  follows : 

**I  direct  that  one  of  said  shares  shall  belong  to  and 
be  paid  by  my  said  trustees  to  my  nephew,  Albert  A. 
Clay,  annually  as  long  as  he  lives,  and  after  his  death 
that  said  share  shall  be  paid  annually,  in  equal  portions, 
one  portion  to  each  of  the  children  of  the  said  Albert 
A-  Clay  born  in  lawful  wedlock,  and  per  stirpes  to  the 
descendants  of  such  children  as  may  then  be  dead,  and 
which  said  designated  children  and  descendants  are  in 
being  at  the  time  of  my  death,  to  them  during  their  lives 
and  to  their  descendants  per  stirpes  for  twenty-one  (21) 
years  after  the  death  of  said  Albert  A.  Clay's  thus 
designated  children  and  the  above  designated  descend- 
ants of  such  children." 

The  testator  had  made  a  former  will  in  1892,  and 
while  that  will  has  not  been  produced,  it  appears  from  the 
testimony  of  Mrs.  Custis  A  Smith  that  the  testator  told 
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her  in  1895  that  he  intended  to  give  all  of  his  nieces  an 
equal  share  in  his  estate. 

The  will  was  drawn  by  Leeland  Hathaway,  a  promi- 
nent lawyer  of  Winchester,  and  was  witnessed  by  C.  C. 
Cnrry  and  A.  E.  Cnrry.  By  an  nnimportant  codicil  ex- 
ecuted November  9,  1903,  and  drawn  by  Curry,  the  tes- 
tator director  the  portion  going  to  the  sons  of  his  brother 
Albert  G.  Anderson  to  be  held  in  trust  for  their  benefit. 
This  codicil  also  appointed  Albert  A.  Clay  his  nephew, 
and  English  Anderson  his  great-nephew,  executors  of 
his  will. 

By  a  second  codicil  executed  August  17,  1905,  and 
likewise  drawn  by  Curry,  and  witnessed  by  Curry  and 
his  brother,  the  testator  added  C.  C.  Chenault  to  the  list 
of  his  executoi:3. 

It  will  be  seen  that  the  first  takers  under  the  will  are 
all  limited  to  a  life-estate,  and  that  none  of  his  living 
descendants  takes  a  fee.  AH,  however,  are  treated  sul^ 
stantially  alike.  While  Mrs.  Crump  and  Mrs.  Eye  are 
the  only  contestants  who  take  nothing  under  the  will, 
they  are  not,  however,  the  only  contestants,  since  they 
are  joined  by  English  Anderson  and  his  three  children, 
and  twenty-one  other  devisees  under  the  will. 

Upon  the  question  of  the  testamentary  capacity  of 
the  testator  there  was  a  total  absence  of  proof,  except 
the  testimony  of  the  attesting  witnesses  and  several  wit- 
nesses introduced  by  the  contestants,  all  of  whom  clearly 
establish  his  testamentary  capacity.  There  was  no  evi- 
dence to  the  contrary. 

Anderson  was  a  man  of  many  pecularities.  Although 
a  rich  man,  he  and  his  wife  lived  alone  in  a  cottage  of 
four  rooms,  generally  without  a  servant,  although  that 
fact  is  not  unusual  in  country  districts  where  servants 
are  not  easily  obtainable.  That  he  was  stingy  is  con- 
ceded by  all ;  but  that  he  was  an  able  and  sagacious  busi- 
ness  man  is  not  disputed  by  any  one.  He  loved  his  land, 
and  his  sole  ambition  seems  to  have  been  to  increase  his 
acres.  He  saw  little  of  his  kin  beyond  the  Clay  nephews, 
who  were  near  neighors,  and  seemed  not  to  wish  to  be 
upon  intimate  terms  with  many  people. 

It  is  contended,  however,  that  his  nephew,  A.  A.  Clay, 
had  a  great  influence  over  him,  and  used  it  unduly  to 
the  exclusion  of  the  children  of  Milton  Anderson  from 
the  benefits  of  the  will.  As  before  stated,  Milton  Ander- 
son had  died  in  1863,  leaving  a  widow  and  two  young 
daughters.    In  1870  Milton  Anderson  *s  widow  and  ohil- 
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dren  moved  to  the  adjoining  connty  of  Bonrbon,  and 
they  never  saw  their  uncle  again  during  the  39  years  of 
his  subsequent  life.  The  claim  is  made  by  the  con- 
testants that  Albert  A.  Clay  had,  between  the  time  when 
the  first  will  was  made  in  1892,  and  the  making  of  the 
second  will  in  1902,  instilled  into  the  mind  of  his  uncle 
the  belief,  wholly  without  foundation,  that  the  children 
of  Milton  Anderson  were  illegitimate,  and  that  for  that 
reason  he  excluded  them  from  the  benefits  of  his  will. 

We  have  examined  the  record  carefully,  with  a  view 
of  stating  all  the  evidence  bearing  upon  this  charge  that 
Albert  A.  Clay  exerted  an  undue  mfluence  over  the  mind 
of  his  uncle  in  the  making  of  his  will.  In  the  first  place, 
it  is  to  be  noted  that  Albert  A.  Clay  had  nothing  what- 
ever to  do  with  the  drawing  of  the  will  which  made  him 
an  executor  and  placed  him  and  his  brother  Julian  and 
Iheir  families  upon  precisely  the  same  footing  as  the 
other  devisees. 

For  the  purpose  of  showing  an  intention  and  willing- 
ness upon  the  part  of  the  testator  to  include  the  now  ex- 
cluded children  of  his  brother  Milton  among  the  bene- 
fiiciaries  of  his  will,  Mrs.  Bye  states  that  when  she  saw 
her  uncle  for  the  last  time  in  1870,  she  was  quite  young, 
and  that  he  took  her  upon  his  knee  and  said,  *  *  If  you  grow 
up  to  be  a  nice  young  woman,  Uncle  Alex  will  do  some- 
thing for  you  some  day."  Mrs.  Crump,  referring  to  the 
same  occasion,  testifies  that  he  said,  ''You  be  good  little 
children,  and  grow  up  nice  girls,  and  Uncle  Alex  will 
leave  you  something  when  he  dies."  Their  mother  cor- 
roborates them  in  these  statements. 

Mrs.  Custis  A.  Smith,  a  niece,  then  about  14  years  of 
age,  sojourned  with  the  testator  from  September,  1894, 
to  March,  1895,  during  which  time,  according  to  her  tes- 
timony, she  frequently  conversed  with  her  uncle  upon 
the  subject  of  his  will  and  the  children  of  Milton  Anaer- 
son.  She  says  he  frequently  spoke  of  them,  and  ex- 
hibited a  sympathetic  feeling  toward  them;  he  seemed 
to  have  a  great  deal  of  love  for  them,  and  always  spoke 
of  them  in  connection  with  the  making  of  his  will.  He 
further  told  Mrs.  Smith  that  he  expected  to  leave  all  his 
nieces  an  equal  share  of  his  estate,  because  it  was  harder 
for  ^Is  to  get  along  in  the  world,  than  men.  She  says 
he  further  told  her  that  he  had  given  **Ab."  Clay  all 
that  he  intended  to  give  him ;  and  when  she  asked  him 
what  that  was,he  said  he  had  given  him  a  half  interest  in 
the  store  which  they  owned  as  partners.    She  further 
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says  that  she  never  saw  her  tmcle  Alex  and  Ab.  Clay  to- 
gether in  her  life,  and  never  heard  them  in  conversation. 

While  it  is  quite  nnnsnal  for  an  old  man  to  talk  busi- 
ness of  this  character  with  a  girl  only  14  years  of  age 
and  who  stood  in  no  close  relation  of  confidence  to  him, 
we  will  take  this  testimony  at  its  face  value.  Mrs,  Smith 
only  lived  at  the  house  temporarily,  and  for  the  short 
period  of  six  months,  preliminary  to  her  removing  per- 
manently to  California. 

Mrs.  Anderson,  the  testator's  widow,  says  her  hus- 
band thought  a  great  deal  of  Mr.  Clay,  and  would  fre- 
qrieutly  ask  his  advice  on  business  matters.  On  one  oc- 
casion he  complained  that  Mr.  Clay,  who  was  his 
partner  in  the  store,  had  unwisely  incurred  a  partner- 
ship debt  which  worried  Mr.  Anderson  a  good  deal.  Mrs. 
Anderson  never  had  any  conversation  with  her  husband 
as  to  why  lie  omitted  the  Milton  Anderson  children  from 
his  will,  but  she  says  she  once  heard  him  talk  with 
English  Anderson  upon  that  subject,  when  English  said, 
**  Uncle  Alex,  you  ought  not  to  have  left  out  tjncle  Mil- 
ton's children  in  your  will;'*  to  which  Mr.  Anderson  re- 
plied, •*Well,  they  have  never  been  about  me  any,  and 
I  know  rofhing  of  them;  and  Albert  said  1  would  not 
hove  to  put  them  in.''  She  again  says  that  Mr,  Ander- 
son thought  well  of  Mr.  Clay;  that  he  had  raised  him; 
and  that  while  Mr.  Clay  was  sometimes  contrary  with 
him,  he  did  not  want  to  turn  against  him  while  they  were 
in  business  together.  She  further  says  that  once  or  twice 
he  said  that  Mr.  Clay  had  not  treated  him  right;  that 
they  had  quarreled  a  time  or  two  about  business ;  and  on 
another  occasion  when  Mr.  Anderson  wanted  to  buy  the 
West  Bend  property,  he  said  Mr.  Clay  went  to  the  sale 
and  run  it  up  on  him  and  made  him  pay  more  for  the 
land  than  he  would  have  done,  and  that  he  did  not  like 
that  in  Mr.  Clay.  Mrs.  Anderson  further  testifies  that 
when,  upon  a  later  occasion,  a  contract  was  being  drawn, 
whereby  Mr.  Clay  was  arranging  to  rent  the  Anderson 
land,  Mr.  Anderson  sent  for  English  Anderson  to  advise 
with  him  about  the  contract.  On  several  other  occasions 
he  advised  with  English  Anderson  upon  business  mat- 
ters. 

Holt  Everman,  a  brother  of  Mrs.  Anderson,  testifies 
that  on  one  occasion  Mr.  Anderson  said  he  wanted  Eng- 
lish Anderson  to  take  his  business  and  handle  it  for  him; 
that  he  was  afraid  that  Mr.  Clay  would  do  him  some  in- 
jury in  some  way ;  that  he  was  going  to  put  Mr.  Carroll 
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Chenattlt  in  as  an  executor;  that  he  wanted  Carroll  and 
English  in  as  executors  so  that  they  could  watch  Albert, 
and  that  Albert  would  smuggle  the  estate  if  he  could. 
Everman  further  testifies  that  Mr.  Anderson  said  he 
hadn't  provided  in  his  will  for  some  of  his  people  as  he 
should  have  done;  that  Albert  thought  they  had  not  been 
about  him  any,  and  could  not  get  anything,  or  something 
to  that  effect.  He  further  testifies  that  Mr.  Anderson 
once  said  there  were  some  changes  he  would  like  to  make 
in  his  will,  but  that  Capt.  Hathaway,  the  lawyer  who  had 
drawn  the  will,  had  advised  him  not  to  make  any  changes 
at  his  age— that  Capt.  Hathaway  would  not  let  him  make 
the  changes  on  account  of  his  age.  Everman  has  a  claim 
against  the  Anderson  estate  for  services  in  going  to 
Mt.  Sterling  and  getting  whiskey  for  Anderson,  at  two 
dollars  a  trip,  and  for  shaving  him  forty-five  times  at 
fifty  cents  a  shave.  The  executors  are  contesting  the 
claim. 

S.  F.  Bamett,  who  has  a  suit  x)euding  against  the 
Anderson  estate  for  services,  testifies  that  the  testator 
had  said  upon  one  occasion  that  **Mr.  Clay  was  the 
cause  of  the  coolness  of  the  Anderson  heirs  coming  to 
see  him,  because  he  was  jealous  of  them;''  that  he 
wanted  to  change  his  will^  and  that  he  was  afraid  that 
Mr.  Clay  was  going  to  try  to  rob  the  other  heirs. 

The  only  remaining  witness  is  English  Anderson, 
the  great  nephew  of  the  testator,  who  testifies  quite  at 
length  concerning  conversations  with  his  uncle,  the  tes- 
tator. He  says  his  uncle  told  him  that  "Ab.**  had  spent 
a  great  deal  of  money,  and  that  he  did  not  understand 
how  hehad  done  it.  This  worried  the  testator  a  greatdeal, 
and  he  was  very  much  provoked  about  it,  just  as  any 
man  would  be  on  suddenly  hearing  about  something 
coming  up  that  he  did  not  know  about.  Kef  erring  to  the 
will,  he  says  his  uncle  told  him,  in  their  first  conversation 
upon  that  subject,  that  he  had  been  made  an  executor  of 
the  will;  and  continued  saying,  '*He  told  me  that  he  had 
divided  his  property  up  into  four  parts.  He  said  that 
he  had  left  me  and  Albert  just  the  same,  and  made  us 
his  executors,  and  asked  me  what  I  thought  about  it,  and 
I  told  him  I  thought  it  was  a  very  good  thing.*' 

English  Anderson  reports  a  subsequent  conversation 
as  follows:  **The  next  time  he  talked  with  me,  he  said 
ho  had  cut  Uncle  Milton's  children  out  of  the  will.  I 
asked  him  whyt  *Weiy  he  said  *I  haven't  seen  them 
fiince  they  were  little  things,'  and  he  didn't  seem  to  think 
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a  great  deal  of  his  brother  Milt.  He  said,  *  Ab.  says  that 
they  can't  do  anything.'  I  said,  *  Uncle  Alex,  they  are 
sure  to  attack  your  wiU.'  He  says,  *Ab.  says  they  can't 
do  anything  to  it.'  " 

English  Anderson  further  says  that  he  always  told 
his  uncle  that  he  thought  the  Milton  Anderson  children 
should  be  included  in  the  will,  because  he  felt  they  would 
cau.^e  the  executors  trouble  if  they  were  omitted.  He 
says  the  anticipated  trouble  was  the  principal  reason  for 
the  advice  he  gave  his  uncle.  English  Anderson  further 
testifies  that  his  uncle,  after  he  had  advised  him  to 
change  his  will  so  as  to  include  Milton  Anderson's  chil- 
dren as  devisees,  said,  he  wanted  to  change  his  will  but 
he  was  so  old  he  was  afraid  to  do  so.  He  did  not  say 
anything  about  Albert  Clay  in  that  connection. 

Finally,  English  Anderson  closes  his  testimony  upon 
this  subject,  as  follows: 

**Q.  Were  you  here  in  town  the  day  the  will  was 
probated  t  A.  Yes  sir.  Q.  Did  you  see  Mr.  Albert  Clay 
that  day  t  A.  Yes,  sir.  Q.  Did  you  talk  to  him  about  the 
will!  A.  Yes  sir.  Q.  Did  he  say  anything  to  you  with 
reference  to  the  matter  of  leaving  out  Milton  Anderson's 
children!  A.  Yes  sir,  when  we  first  read  it,  I  asked; 
*  Cousin  Ab.  why  do  you  reckon  he  cut  Uncle  Milton's 
children  outt'  He  said,  'Why,  he  did  not  believe  they 
were  his  children.  'Q.  Did  you  say  anything  more  to  Mr. 
Clay  about  it  thent  A.  Well,  it  was  a  surprise  to  me. 
Q.  What  did  you  say  to  himt  A.  I  didn't  say  anything 
just  at  thflt  time  that  I  remember  of.  I  never  dreamed 
of  sui  h  a  thing.  Q.  Had  you  ever  heard  that  mentioned 
in  any  the  family  connection!  A.  Had  not.*  Q.  In  the 
family  history  at  that  timet  A.  Did  not.  Q.  Now,  Mr. 
Anderson,  did  any  of  these  other  devisees,  Mr.  Chenault, 
the  executor,  or  any  of  the  devisees  in  Montgomery 
County  or  out  West,  make  a  habit  of  visiting  himt  A. 
No  sir,  my  father  and  grandfather  both  advised  me  not 
to  go  to  see  him.  Q.  Whyt  A.  They  didn't  like  him.  Q. 
Was  there  a  friendly  relation  existing  between  him  and 
the  rest  of  his  family  t  A.  Well,  he  was  selfish  and  was 
close.  I  don't  think  any  of  them  thought  very  much  of 
him.  Q.  Did  any  of  them  visit  him,  so  far  as  you  knowt 
A.  I  don't  think  so.  I  think,  may  be.  Uncle  Jo's  widow 
has  been  down  to  see  him,  or  something  of  that  kind." 

But,  in  an  earlier  stage  of  his  testimony,  English 
Anderson  had  testified  as  follows : 
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"A.  When  the  will  was  read,  I  wasn^t  very  much 
pleased  with  it,  and  thought  at  the  time,  may  be,  I 
wouldn't  qualify  as  executor.  Me  and  Ab.  Clay  talked 
about  it  at  the  time.  He  would  not.  He  said  that  he  had 
claims  against  it.  And  I  had  heard  Uncle  Alex  talk  a 
igreat  deal,  and  I  thought  possibly — ^'^Q.  Tell  what  wag 
said.  Did  you  tell  them  what  your  wishes  were  about 
this  matter t  A.  About  being  cut  out  of  the  will?  Q.  Yes. 
A.  Yes,  sir.  Q.  Did  you  say  to  them  whether  they  ought  to 
resist  the  willt  A.  I  told  everybody,  from  Uncle  Alex 
himself  clear  down.  I  had  heard  my  father  and  my 
grandfather  talk  about  this,  and  I  never  questioned  but 
what  they  were  Milton  Anderson's  children,  and  there's 
none  in  my  mind  now,  either,  gentlemen." 

Without  undertaking  to  reconcile  these  statements 
as  to  what  English  Anderson  knew  concerning  the 
history  of  his  Uncle  Milton's  family,  it  is  but  reasonable 
to  conclude  therefrom  that  the^paternity  of  Milton's  chil- 
dren had  been  discussed  in  the  family  generally. 

This  is  all  the  testimony  bearing  upon  the  subject  of 
undue  influence;  and  in  our  opinion  it  amounts  to  noth- 
ing. Taking  the  testimony  as  true,  it  only  shows  that 
while  the  testator  was  friendly  to  Albert  A.  Clay  and  his 
family  by  reason  of  their  long  intimate  business  rela- 
tions, he  did  not  rely  upon  his  advice  or  judgment  any 
more,  and  perhaps  not  as  much  as  he  relied  upon  the 
judgment  of  English  Anderson. 

Furthermore,  according  to  the  testimony  of  some  of 
the  witnesses,  the  testator  was  suspicious  of  Albert  Clay, 
and,  if  that  were  true,  he  certainly  was  not  influenced  by 
him.  When  the  testator  came  to  lease  his  land  to  Albert 
Clay,  he  called  in  English  Anderson  as  his  advisor. 
There  is  no  evidence  whatever  even  tending  to  establish 
the  claim  of  contestants  that  Albert  Clay  had  influenced 
his  uncle  to  omit  the  Milton  Anderson  children  from  his 
will.    Mere  suspicions  and  opinions  are  not  evidence. 

In  Childer's  Exr.  v.  Cartwright,  139  Ky.,  505,  we 
laid  down  the  following  rule  as  to  the  character  of  evi- 
dence necessary  to  establish  undue  influence  in  the  exe^ 
cution  of  a  will : 

**The  rule  is  well  settled  that,  after  due  execution  is 
proved  by  the  propounders,  the  burden  of  showing  that 
the  instrument  is  invalid  because  procured  by  the  exer- 
cise of  undue  influence  is  upon  the  contestants.  This 
must  be  shown  by  evidence  at  least  tending  to  establish 
that  undue  influence  was  exercised  upon  the  testator.  It 

Digitized  by  ^^jOOQIC 


196  KENTUCKY  REPORTS.         [Vbl.  154. 

is  not  sufficient  that  it  be  shown  that  there  was  an  oppor- 
tunity to  exercise  undue  influence,  or  that  there  was  a 
possibility  that  it  was  exercised ;  some  evidence  must  be 
adduced  showing  that  such  influence  was  exercised.  The 
law  permits  the  owner  of  property,  who  is  of  sound  mind 
and  disposing  memory,  to  transmit  his  property  by  last 
will  and  testament  in  such  manner  as  pleases  him,  and 
juries  are  not.permitted  to  make  for  him  a  will  that  ac- 
cords with  their  ideas  of  justice  and  propriety ;  nor  are 
they  permitted  to  suspect  away  the  right  of  the  testator 
to  dispose  of  his  property  in  accordance  with  his  own 
will  and  desire. '* 

And,  in  Raison  v.  Raison.,  Exr.,  148  Ky.,  120,  we 
further  said: 

^'It  is  admissible  to  show  the  mental  condition  of  the 
testator  at  the  time  the  will  is  made  and  his  susceptibil- 
ity to  influence  by  which  he  was  surrounded  at  the  time ; 
but  it  must  be  accompanied  by  some  other  evidence  that 
the  will  was  executed  as  the  result  of  undue  influence, 
before  the  case  will  be  permitted  to  go  to  the  jury." 

Clark  V.  Young's  Exr.,  146  Ky.,  377,  is  similar  to  the 
case  at  bar,  in  the  fact  that  the  evidence  was  there  held 
insufficient  to  take  the  case  to  the  jury,  and  a  peremptory 
instruction  was  given  directing  the  establialiment  of 
the  will.  Moreover,  an  examination  of  the  testimony  as 
outlined  in  the  opinion  in  that  case  will  show  that  there 
was  perhaps  more  evidence  there  tending  to  show  undue 
influence,  than  there  is  in  the  case  at  bar.  Nevertheless, 
in  sustaining  the  peremptory  instruction  in  that  case,  we 
fiaid: 

^'That  a  father  may  think  it  best  to  transfer  a  feeble- 
minded child  from  one  institution  not  specially  provided 
with  facilities  for  instructing  the  child  to  another 
created  and  maintained  by  the  State  for  educating  chil- 
dren so  afflicted,  is  not  in  our  opinion  evidence  of  undue 
influence  on  the  part  of  the  person  who  suggests  the  pro- 
priety of  such  action.  Nor  can  a  father  be  said  to  be  the 
subject  of  undue  influence  for  yielding  to  the  suggestion 
that  his  young  daughter  be  kept  at  home  and  instructed 
in  music  by  a  teacher  in  a  large  city  like  Louisville  in 
preference  to  sending  her  to  Cincinnati  for  that  purpose. 
Here  then  we  have  a  case  predicated  on  opinions  based 
either  on  the  inequality  of  the  will,  or  the  two  circum- 
stances above  referred  to.  As  neither  the  inequality  of 
the  will  nor  the  circumstances  referred  to  are  sufficient 
to  show  undue  influence  or  mental  incapacity,  it  follows 

Digitized  by  VjOOQIC 


Martin  v.  Bates..  197 

that  opinions  based  thereon  are  likewise  insnfficient  for 
that  pnrpose.  (Smith  v.  Commonwealth,  129  Ky.,  433; 
Sanders  v.  Blakely,  21  Ky.  L.  B.,  1321;  Bnsh  v.  Lisle,  89 
Ky.,  393).  Nor  does  this  conclnsion  conflict  with  the 
scintilla  mle,  for  that  rule  requires  some  evidence  even 
though  it  be  slight;  and  by  evidence  is  meant  something 
of  substance  and  relevant  consequence,  and  not  vague, 
uncertain  or  irrelevant  matter  not  carrying  the  quality 
of  proof,  or  having  fitness  to  induce  conviction.  (Minne- 
han  V.  Grand  Trunk,  138  Fed.,  37.) '' 

Under  the  rule  above  announced,  there  was  not  suffi- 
cient testimony  to  carry  the  case  to  the  jury,  and  the 
circuit  judge  properly  so  ruled. 

Judgment  affirmed. 


Martin  ▼•  Bates,  et  aL 

(Decided  May  SO,  19U.) 

Appeal  from  Letcher  Circuit  Court. 

Appeal— DismiBsal  of— Fattnre  to  Place  Old  Record  With  New 
Record.— Where  there  is  nothing  before  the  court  by  which  it 
may  be  determined  whether  the  Judgment  appealed  from  is  a  com- 
pliance with  the  mandate  foUowing  a  reyersal  on  a  former  im^ 
peal,  and  rule  7  of  the  court  not  haying  been  compUed  with,  the 
appeal  wiU  be  dismlBsed.  (For  former  opinion,  see  124  8.  W.,  873). 

R.  O.  BRASHBARS  for  appellant 

R.  MONROB  FIELDS  and  DI8HHAN,  TIN8LET  Jb  DI8HMAN 
for  aippeUees. 

Opinion  of  the  Court  by  Judge  Turner — Dismissing 
the  Appeal. 

This  case  has  heretofore  been  in  this  conrt  nnder  the 
style  of  Martin  v.  Bently,  et  al.,  and  the  opinion  will  be 
f  onnd  in  124  S.  W.  Eep.,  873. 

The  court  reversed  the  judgment  and  directed  the 
entering  of  a  judgment  quieting  Martin's  title  *Ho  the 
land  in  controversy. '* 

Upon  the  return  of  the  case  the  court  entered  a  jud- 
ment  quieting  Martin's  title  to  a  certain  described  tract 
of  land  which  the  appellant  claims  does  not  embrace  the 
land  **in  controversy,"  or  at  least  all  of  it.    But  this 
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record  does  not  contain  any  of  the  pleadings  or  exhibits 
showing  what  land  was  '*in  controversy"  on  the  former 
appeal,  embracing  only  the  orders  and  judgment  entered 
since  the  return  of  the  case  to  the  circuit  court.  The 
record  on  the  former  appeal  is  not  a  part  of,  and  has  not 
been  placed  with  the  record  on  this  appeal. 
Printed  rule  seven  of  this  court  is  as  follows : 
'*When  the  record  of  a  former  appeal  in  the  same 
cause  is  necessary  to  the  decision  of  a  subsequent  appeal, 
or  when  a  record  already  in  this  court  is  made  part  of  a 
record  in  another  case,  and  not  copied  into  the  trans- 
cript, the  attorney  for  the  appellant  must  see  to  it,  on 
pain  of  having  the  appeal  dismissed,  that  such  old  record 
is  placed  with  the  new  record  before  the  cause  is  sub- 
mitted.'' 

There  being  nothing  before  us  by  which  we  may  de- 
termine whether  the  judgment  last  entered  in  the  circuit 
court  is  a  compliance  witfi  the  mandate  of  this  court, 
and  the  above  rule  not  having  been  complied  with,  we 
have  no  alternative  except  to  dismiss  the  appeal,  and  it 
is  so  ordered. 


Illinois  Central  Railroad  Co.  ▼.  J.  J.  Rice,  Judge. 

(Decided  May  30,  1913.) 

Appeal  from  Muhlenberg  Circuit  Court. 

1.  Writs — ^WritB  Court  of  Appeals  May  Issue. — Under  section  110  of 
the  Constitution,  the  Court  of  Appeals  has  power  to  issue  such 
writs  as  may  be  necessary  to  prevent  a  miscarriage  of  justice 
in  extraordinary  cases  where  there  Is  no  other  adequate  remedy. 

2.  Writs — Cases  in  Which  Court  of  Appeals  Will  Issue  Temporary 
Writ. — The  court  wiU  issue  a  temporary  writ  in  such  cases  where 
this  is  necessary  in  order  that  an  appeal  prayed  and  granted, 
may  not  be  abortiye,  there  being  no  other  remedy. 

TAYLOR   &   EAVES,   TRABUB,   DOOLAN   &   COX,   BROWDBR 
&  BROWDER,  BLBWETT  LEE  and  R.  V.  FLETCHER  for  plaintiff. 

WALKER  WILKINS,  MILTON  CLARK,  C.  A.  DENNY,     T.    O. 
JONES  for  respondent 

Opinion  of  the  Coubt  by  Chief  Justice  Hobson— 
Granting  writ  to  stay  court  of  inferior  jurisdiction. 
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Section  110  of  the  Constitution,  prescribing  the 
powers  of  tlds  court,  provides : 

**Said  court  shall  have  power  to  issue  such  writs  as 
may  be  necessary  to  give  it  a  general  control  of  inferior 
jurisdictions.*' 

Under  this  provision  is  has  been  held  that  where 
there  is  no  other  adequate  remedy,  an  appropriate  writ 
may  be  issued  by  this  court  to  prevent  injustice  being 
done  in  an  inferior  jurisdiction.  In  Eush  v.  Denhardt, 
138  Ky.,  248,  after  pointing  out  that  the  above  constitu- 
tional provision  gives  the  court  a  large  discretion,  and 
that  this  would  not  be  exercised  ordinarily  to  stay  a 
court  of  inferior  jurisdiction  from  hearilig  a  case  in 
which  no  appeal  could  be  taken,  the  court  said: 

**But  we  have  the  power,  whenever  justice  and  the 
right  of  the  matter  seem  to  demand  it,  to  interfere  in  be- 
half of  a  petitioner  who  has  no  adequate  remedy  or 
means  of  obtaining  relief  except  to  invoke  the  extraordi- 
nary power  conferred  on  this  court  by  the  Constitution. 
And  a  case  might  present  itself  in  which  the  ends  of  jus- 
tice would  require  us  to  issue  the  writ  to  restrain  an  in- 
ferior jurisdiction  from  doing  an  act  or  rendering  a 
judgment  that  the  complaining  party  in  the  ordinary 
course  of  judicial  procedure  would  have  no  relief 
against.  As  courts  are  established  to  administer  justice, 
why  should  not  the  highest  court  in  the  State,  when  there 
is  no  other  adequate  remedy,  in  the  exercise  of  the  ample 
and  unquestioned  power  conferred  upon  it,  lay  its  super- 
intending hand  upon  any  inferior  jurisdiction  that  is 
about  to  conimit  a  judicial  wrong  and  compel  it  to  ad- 
minister justice  according  to  the  right  of  the  case?*' 

This  application  by  the  Illinois  Central  Eailroad 
Company  against  J.  J.  Eice  as  judge  of  the  Muhlenberg 
Quarterly  Court,  is  based  upon  a  petition  which  sets  out 
in  brief  the  following  facts:  After  the  decision  of  this 
court  in  Illinois  Central  Eailroad  Co.v.Eiver  &  Eail  Coal 
Co.,  150  Ky.,  489,  the  miners  in  Muhlenberg  County, 
numbering  in  all  about  1,600,  conceiving  that  they  were 
entitled  to  maintain  actions  for  the  damages  sustained 
by  them  from  the  failure  of  the  railroad  company  to  fur- 
nish cars  to  the  mine  operators  who  employed  them,  held 
a  number  of  meetings,  the  result  of  which  was  the  deter- 
mination that  the  miners  should  severally  file  in  the 
Muhlenberg  Quarterly  court  a  suit  for  damages  in  the 
sum  of  $25,  the  amount  of  damage  being  fixed  at  that 
sum  so  that  no  appeal  could  be  prosecuted  from  the  judg- 
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ment  of  the  court.  After  forty-one  suits  had  been  filed 
all  upon  a  printed  form,  the  railroad  company  began  in 
the  Muhlenberg  Circuit  Court  a  suit  in  equity  setting  up 
.that  a  common  question  was  inolved  in  all  the  actions  and 
asking  that  to  prevent  a  multiplicity  of  suits  the  circuit 
court  enjoin  the  prosecution  by  the  miners  of  the  several 
actions  in  the  quarterly  court  and  require  them  all  to  set 
up  their  claims  in  one  action.  The  circuit  court  on  a 
hearing  of  that  case  refused  to  grant  the  injunction  and 
sustained  a  demurrer  to  the  plaintiff's  petition.  The 
plaintiff  declined  to  plead  further,  and  its  petition  being 
dismissed,  prayed  an  appeal  to  this  court,  which  was 
granted.  Thereupon  the  railroad  company  filed  in  this 
court  its  petition  setting  up  the  above  facts  and  praying 
that  this  court  issue  its  writ  requiring  the  judge  of  the 
quarterly  court  to  proceed  no  further  in  the  cases  before 
him,  and  has  entered  a  motion  that  the  court  issue  a  tem- 
porary writ  restraining  the  defendant  until  the  merits 
may  be  heard.  The  case  has  been  submitted  on  this  mo- 
tion. It  is  charged  in  the  petition  among  other  things 
that  if  no  relief  is  granted  1,600  suits  will  be  filed  and 
judgments  entered  and  that  the  quarterly  court  judge  is 
a  candidate  for  re-election,  and  that  the  defendants  ex- 
pect and  intend  to  impose  upon  him  to  induce  him  to  ren- 
der a  judgment  in  each  of  the  cases  from  which  no  ap- 
peal may  be  taken,  and  that  the  applicant  will  be  left 
without  remedy. 

We  do  not  deem  it  proper  at  this  stage  of  the  proceed- 
ing to  pass  upon  the  merits  of  the  controversy  or  to  inti- 
mate any  opinion  thereon ;  but  it  is  manifest  that  if  the 
quarterly  court  judge  is  allowed  to  go  on  and  try  out  the 
cases  that  are  now  before  him,  and  this  court  should  on 
the  appeal  of  the  injunction  suit  above  referred  to,  re- 
verse the  judgment  in  that  case  and  hold  that  the  plain- 
tiff was  entitled  to  the  relief  sought,  or  any  part  of  it, 
the  reversal  would  come  too  late  to  affect  in  any  way  the 
plaintiffs  in  the  cases  referred  to.  It  is  estimated  that 
the  judgments  in  all  the  cases  brought  and  about  to  be 
brought  would  aggregate  $50,000,  and  it  seems  to  us  that 
an  extraordinary  situation  is  here  presented  requiring 
the  interposition  of  this  court.  On  the  other  hand,  the 
merits  of  the  controversy  should  not  be  determined  in 
this  proceeding  against  the  quarterly  court  judge,  and 
should  only  be  determined  in  the  equity  case  in  which  the 
real  parties  in  interest  are  before  the  court.  The  quar- 
terly court  judge  has  done  no  wrong.    He  has  done  noth- 
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ing  more  than  it  was  his  duty  to  do,  and  will  be  liable  to 
no  cost  in  this  proceeding.  But  that  justice  may  be  done, 
and  the  rights  of  the  parties  intelligently  determined,  a 
preliminary  writ  will  issue  restraining  the  quarterly 
court  judge  from  further  proceeding  in  the  cases  before 
him  until  the  appeal  in  the  equity  suit  above  referred  to, 
may  be  heard  and  determined,  provided  the  transcript 
for  that  appeal  is  filed  with  the  clerk  of  this  court  within 
sixty  days  from  the  making  of  this  order  and  the  appeal 
is  duly  prosecuted.  This  application  will  be  set  for  hear- 
ing with  that  case  at  the  September  term  of  the  court, 
and  will  then  be  finally  disposed  of. 

The  motion  for  the  preliminary  writ  as  above  indi- 
cated is  granted. 


MiUer  ▼•  Commonwealth. 

(Decided  May  30  1913.) 

Appeal  from  Casey  Circuit  Court. 

IMdence — Criminal  Law — Seduction. — Where  a  man  indicted  for 
seduction  under  section  1214  of  the  Kentucky  Statutes,  marries 
the  prosecuting  witness  and  the  prosecution  is  thereby  sus- 
.pended,  but  is  subsequently  renewed  after  he  had  deserted  his 
wife,  she  is  a  competent  witness  against  him  by  virtue  of  the 
terms  of  the  statute  which  provides  that  upon  his  abandonment 
of  his  wife  the  prosecution  "shall  be  renewed  and  proceed  as 
though  no  marriage  had  taken  place." 

Criminal  Law — Seduction — Subsequent  Marriage. — ^Where  a  per- 
son charged  with  seduction  under  section  1214  of  the  Kentucky 
Statutes,  marries  the  prosecuting  witness  and  thereby  suspends 
the  prosecution,  which  is  subsequently  renewed  upon  his  de- 
sertion of  his  wife*  the  offense  remains  as  it  was  in  the  beginning 
— the  seduction  of  an  infant  female  under  the  promise  of  mar- 
riage, and  two  courses  of  procedure  are  open  to  the  Common- 
wealth. One  is  to  -continue  the  indictment  on  the  docket  for 
three  years,  or  to  iUe  it  away  with  leave  to  re^ocket  upon  notice; 
the  otlier  is  to  dismiss  it,  and  if  within  three  years  after  the  mar« 
riage,  cause  arises  for  resuming  the  prosecution,  such  as  abandon- 
ment,  to  re-indict  the  defendant 

Criminal  Law — ^Indeterminate  Sentence  Law. — ^The  indeterminate 
sentence  law  applies  only  where  the  crime  charged  is  committed 
after  said  law  became  effective 

Appeal— Striking  Briefs  From  Record.-— Where  the  brief  of  a 
party  to  the  appeal  is  not  accompanied  by  a  classification  of  the 
questions  discussed,  with  the  authorities  reUed  on  to  sustain 
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them,  as  Is  required  by  section  a  of  Rule  3  of  this  court,  it  will 
he  stricken  from  the  record. 

C.  F.  MONTGOlffERY  for  appellant 

JAMES  GARNETT,  Attorney  General  and  OVERTON  S.  HOGAN, 
;A88l8tant  Attorney  General  for  appellea 

Opinion  of  the  Court  by  Judge  Miller — Affirming. 

The  indictment  charged  appellant  with  having  se- 
dnced  a  female  nnder  twenty-one  years  of  age.  Section 
1214  of  the  Kentucky  Statutes,  reads  as  follows : 

**  Whoever  shall,  under  promise  of  marriage,  seduce 
and  have  carnal  knowledge  of  any  female  under  twenty- 
one  years  of  age,  shall  be  guilty  of  a  felony  and,  upon 
conviction  therefor,  shall  be  confined  in  the  penitentiary 
not  less  than  one  year  nor  more  than  five  years.  No 
prosecution  shall  be  instituted  where  the  person  charged 
shall  have  married  the  girl  seduced,  or  offer  and  be  will- 
ing to  marry  her,  unless  he  shall  willfully  and  without 
such  cause  as  constitutes  a  statute  ground  of  divorce  to 
the  husband,  abandon  or  desert  her  within  three  years 
after  the  date  of  the  marriage,  and  any  prosecution  insti- 
tuted shall,  upon  the  request  of  the  defendant,  be  sus* 
pended  if  the  party  accused  marry  the  girl  seduced  be- 
fore final  judgpient;  but  the  prosecution  shall  be  renewed 
and  proceed  as  though  no  marriage  had  taken  place  if 
the  accused  shall  willfully  and  without  such  cause  as  con- 
stitutes a  statutory  ground  of  divorce  to  the  husband 
abandon  or  desert  his  wife  within  three  years  after  the 
marriage.  All  prosecutions  under  this  section  shall  be 
instituted  within  four  years  after  the  commission  of  the 
offense.*^ 

At  the  time  of  the  alleged  seduction,  early  in  the  year 
1910,  the  prosecuting  witness,  Lillie  May  Thomas,  was 
about  seventeen  years  of  age,  and  appellant  had  been 
paying  her  attention  for  two  or  three  years.  Their  rela- 
tions continued  until  about  May,  1911,  when  it  became 
apparent  that  the  prosecuting  witness  was  pregnant;  and 
her  father,  after  learning  of  her  condition,  caused  a  war- 
rant to  be  issued  for  appellant.  He,  however,  was  not  ar- 
rested under  the  warrant;  but  hearing  of  it  he  left  the 
State  and  did  not  return  until  December  of  that  year. 

While  he  was  out  of  the  State  this  indictment  was  re- 
turned, and  a  child  was  bom  to  the  prosecuting  witness. 
Immediately  upon  his  return  in  December,  1911,  he  mar- 
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ried  the  prosecatmg  witness,  took  her  and  the  child  with 
him,  to  his  mother's  home,  where  they  remained  nntil 
January  29, 1912,  at  which  time  the  wife  left,  taking  her 
infant  with  her,  and  claiming  she  was  compelled  to  do  so 
by  reason  of  the  bad  treatment  she  had  received. 

So  far  as  the  record  shows,  the  indictment  was  not 
filed  away  by  the  circuit  court  after  the  marriage,  but  re- 
mained on  the  docket;  and  upon  the  separation  in  Janu- 
ary, 1912,  the  prosecution  of  the  case  was  renewed. 

Upon  his  trial  appellant  was  found  guilty  and  sen- 
tenced to  four  years  imprisonment.  He  appeals.  After 
the  separation  there  was  no  amendment  of,  or  change  in 
the  indictment,  but  it  continued  to  be  merely  an  indict- 
ment charging  appellant  with  the  crime  of  seduction. 

The  wife  was  permitted  to  testify  as  to  the  treatment 
she  received  from  her  husband  during  their  marriage, 
and  it  is  urgently  insisted  for  appellant  that  under  the 
provision  of  section  606  of  the  Civil  Code,  which  pro- 
vides that  ''neither  a  husband  nor  his  wife  shall  testify 
while  the  marriage  exists,  or  afterwards  concerning  any 
conmiunication  between  them  during  marriage,  nor  shall 
either  of  them  testify  against  the  other,''  the  wife  was 
not  a  competent  witness. 

But  the  provision  of  section  1214,  quoted  above, 
which  expressly  provides  that  where  the  accused  in  such 
cases  marries  the  prosecuting  witness  and  willfully  aban- 
dons her  within  three  years,  the  prosecution  shall  be  re- 
newed **and  proceed  as  though  no  marriage  had  taken 
place,"  must  be  treated  as  a  repeal  of  section  606  of  the 
Civil  Code  in  so  far  as  it  applies  to  cases  of  this  charac- 
ter. 

It  was  plainly  the  legislative  purpose  not  only  to 
make  the  wife  a  competent  witness  as  to  the  acts  consti- 
tuting the  offense  before  marriage,  but  as  to  all  acts  of 
the  husband  within  three  years  after  marriage,  which 
might  constitute  or  be  evidence  of  willful  desertion  or 
abandonment.  The  provisions  of  the  section  embracing 
this  feature  were  enacted  in  an  amendment  of  1906,  and 
became  necessary  by  reason  of  a  reprehensible  practice 
which  had  jgrown  up  in  this  class  of  cases  under  the  old 
statute,  whereby  the  accused  was  offered  an  easy  avenue 
of  escape  from  the  consequences  of  his  conduct  by  going 
through  the  form  of  a  marriage  with  the  prosecuting  wit- 
ness, and  immediately  abandoning  her.  Looking  to  the 
evil  intended  to  be  corrected  by  the  amendment  it  cannot 
be  doubted  that  it  was  intended  to  repeal  section  606  of 
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the  Code  in  so  far  as  it  applied  to  these  cases.    There 
was  no  other  way  of  reaching  the  eviL 

It  is  insisted,  however,  that  because  there  was  no  al- 
legation in  the  indictment  that  appellant  had  deserted 
his  wife  within  three  years  after  the  marriage,  a  peremp- 
tory instruction  to  find  him  not  guilty  should  have  been 
given.    This  claim  is  based  upon  the  idea  that  where 
th§re  is  a  renewed  prosecution  under  section  1214  after 
the  marriage  and  desertion,  the  prosecution  is  for  a  new 
offense  separate  and  distinct  from  the  original  seduction, 
and  must,  therefore,  be  set  out  in  the  indictment  as  re- 
quired by  section  122  of  the  Criminal  Code.    This  view 
would  require  a  new  indictment.    It  is,  however,  based 
upon  a  misconception  of  the  statute  which  merely  pro- 
vides in  such  cases  for  the  suspension  of  the  prosecution 
if  the  accused  marries  the  girl  before  final  judgment,  and 
that  *'the  prosecution  shall  be  renewed  and  proceed  as 
though  no  marriage  had  taken  place,'*  upon  his  desertion 
of  her  within  three  years.    This  plainly  refers  to  the 
original  indictment  and  prosecution  for  seduction,  which 
have  been  merely  suspended  by  the  marriage.    In  other 
words,  the  statute  does  not  make  the  desertion  a  separate 
offense,  but  evidently  intended  that  the  original  offense 
might  be  taken  up  and  prosecuted  to  judgment  if  the  de- 
sertion occurred,  without  cause,  and  within  three  years. 
This    statute  was  upheld    throughout    in  Common- 
wealth V.  MoNutt,  133  Ky.,  702,  where  McNutt  was  in- 
dicted for  seduction  after  the  marriage  and  subsequent 
abandonment. 

And,  in  the  later  case  of  Commonwealth  v.  Tobin,  140 
Ky.,  265,  we  pointed  out  the  true  nature  of  the  offense  to 
be  seduction  and  not  abandonment,  saying: 

"The  offense  is  yet,  as  it  was  in  the  beginning,  the 
seduction  of  an  infant  female  under  promise  of  mar- 
riage. Allowing  the  accused  to  marry  her  is  reparation 
only  in  event  that  he  abides  with  her  three  years  (unless 
ground  for  divorce  mentioned  should  arise).  The  period 
of  limitation  for  prosecution  under  the  statute  is  now 
raised  to  four  years,  so  as  to  give  the  prosecution  a 
means  of  enforcing  the  criminal  statute  against  the  se- 
ducer should  he  within  that  time  bring  himself  again 
subject  to  its  provisions.  It  was,  therefore,  held  in  Mc- 
Nutt's  case  that  the  marriage  of  the  accused  and  the  girl 
did  not  alone  satisfy  the  statute ;  that  he  must  maintain 
the  relation  for  the  required  time,  or  be  subject  to  pun- 
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ishment  as  if  lie  had  not  married  her  at  all.    The  indict- 
ment in  McNutt's  case  was  for  seduction/' 

And  as  to  the  procedure,  we  further  said: 

**It  is  suggested  that  the  indictment  in  the  case  at  bar 
shows  on  its  face  that  the  accused  had  been  indicted  be- 
fore his  marriage  with  Miss  Berry,  and  it  is  now  stated 
that  as  that  indictment  was  presumably  dismissed,  the 
judgment  is  a  bar  to  further  prosecution.  Not  so.  Two 
courses  are  open  to  the  Commonwealth  in  prosecutions 
for  seduction  when  the  accused  marries  the  girl  seduced. 
One  is  to  continue  the  indictment  on  the  docket  for  three 
years,  or  to  file  it  away  with  leave  to  re -docket  upon  no- 
tice ;  the  other  is  to  dismiss  it,  and  if  within  three  years 
of  the  marriage,  cause  arises  for  resuming  the  prosecu- 
tion, such  as  the  abandonment  here  charged,  to  re-indict 
the  defendant  in  substance  as  was  done  in  the  McNutt 
case.'' 

As  the  seduction  was  committed  in  February,  1910?^ 
and  prior  to  the  enactment  of  the  indeterminate  sentence 
law  of  1910,  the  court  properly  left  the  fixing  of  the  pen-"^ 
alty  to  the  jury,  under  the  law  then  in  force.  The  inde- 
terminate sentence  law  became  effective  in  June,  1910, 
and  applies  only  where  the  crime  charged  is  committed 
after  that  time.  Stewart  v.  Commonwealth,  141  Ky., 
622;  Dial  v.  Commonwealth,  142  Ky.,  32. 

Appellant's  contention  that  his  motion  for  a  peremp- 
tory instruction  should  have  been  sustained,  is  without 
merit,  whether  it  be  treated  as  based  upon  the  alleged  in- 
suflSciency  of  the  evidence,  or  the  interpretation  claimed 
for  the  statute.  There  was  ample  evidence  to  carry  the 
case  to  the  jury,  under  our  construction  of  the  statute. 

The  court  gave  the  following  instructions : 

"1.  If  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  in  this  county,  and  be- 
fore the  finding  of  the  indictment,  did,  under  a  promise 
of  marriage,  seduce  and  have  carnal  knowledge  of  Lillie 
May  Thomas,  who  was  then  a  female  under  the  age  of 
twenty  one  years,  and  if  you  further  believe  from  this 
evidence  beyond  a  reasonable  doubt  that  the  defendant^ 
within  three  years  after  his  marriage  with  Lillie  May 
Thomas,  willfully  deserted  and  abandoned  her,  you  will 
find  defendant  guilty  as  charged  in  the  indictment,  and 
fix  his  punishment  at  confinement  in  the  penitentiary  at 
not  less  than  one  nor  more  than  five  years. 

**2.  If  you  have  a  reasonable  doubt  of  defendant 
liaving  been  proved  guilty,  you  will  find  him  not  guilty. 
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'3.  The  refusal  of  the  defendant,  after  marrying 
the  witness,  Lillie  May  Thomas,  to  recognize  and  treat 
her  as  his  wife,  or  the  treatment  of  her  in  such  cruel  and 
inhuman  manner  as  to  destroy  permanently  her  peace 
and  happiness,  or  such  treatment  as  to  show  an  aversion 
to  her  on  the  part  of  the  husband,  constitutes  an  aban- 
donment as  used  in  these  instructions,  and  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt,  that  the 
defendant  so  recognized  and  treated  the  said  Lillie  May 
Thomas,  as  set  out  in  this  instruction,  No.  3,  after  he 
married  her,  you  will  be  authorized  to  find  such  treat- 
ment, desertion  and  abandonment  as  contemplated  by 
the  law. 

"4.  If  the  jury  believe  from  the  evidence  that  the 
defendant,  Tom  Miller,  in  good  faith  married  the  prose- 
cuting witness,  Lillie  May  Miller,  and  attempted  to  live 
with  her  and  treat  her  as  his  wife,  and  she  by  her  own 
conduct  prevented  him  from  doing  so,  they  will  find  de- 
fendant not  guilty.  *  * 

Appellant  complains  that  the  first  instruction  was 
prejudicial  to  his  rights  because  it  failed  to  incorporate 
therein  the  provision  of  the  statute  which  would  excuse 
his  abandonment  of  his  wife  if  he  had  such  cause  as  con- 
stituted a  statutory  ground  of  divorce.  But  as  there  was 
no  evidence  that  appellant  had  any  such  defense,  the 
court  properly  omitted  the  qualifying  phrase,  **and  with- 
out such  cause  as  constitutes  a  statutory  ground  of  di- 
vorce to  the  husband.'* 

It  is  further  complained  that  the  third  instruction  de- 
fining ** abandonment'*  is  erroneous.  The  evidence  was, 
;however,  amply  sufficient  to  warrant  the  third  instruc- 
tion, and  its  phraseology  is  not  objectionable. 

The  appellant  offered  no  instructions,  and  those  given 
by  the  court  fairly  presented  the  issues  to  the  jury,  and 
Are  not  subject  to  any  substantial  criticism. 

The  briefs  of  both  parties  are  stricken  from  the  rec- 
ord, because  neither  brief  is  accompanied  by  a  classifica- 
tion of  the  questions  discussed,  with  the  authorities  re- 
lied on  to  sustain  them,  as  is  required  by  section  3  of  rule 
3  of  this  court. 

Judgment  affirmed. 
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Graves'  Adminbtrator  v.  City  of  Georgetovm. 

(Decided  June  8,  1913.) 

Appeal  from  Scott  Circuit  Court. 

L  TBxatlon— Residence  of  One  for  Taxation.— A  man's  residence 
for  taxation  is  where  he  reaUj  resides,  and  a  verdict  finding  his 
residence  where  he  spent  most  of  his  time  will  not  he  distnrhed, 
although  he  declared  that  his  residence  was  elsewhera 

2.     Taxation— Listing  Omitted  Property— Appointment  of   Supervis- 
ors hy  Council— Vote  of  CounciL — ^In  listing  omitted  property 
for  taxation  under  section  3542  Ky.  Stats.,  the  vote  of  the  coun* 
dl  need  not  be  taken  by  yeas  and  nays  and  recorded  In  the 
JoumaL 

8.  Estates — ^Demand  Against  Estate  of  Decedent-— Verification.-* 
Every  demand  against  the  estate  of  a  decedent  must  be  verified 
by  the  affidavit  of  the  claimant  showing  its  Justness  and  no  judg- 
ment can  be  entered  until  such  affidavit  is  filed.  But  this  does* 
not  affect  the  verdict  and  on  a  return  of  the  case  a  judgment  may 
be  entered  upon  the  verdict  after  the  proper  affidavit  is  filed. 

ROBT.  B.  FRANKLIN  ROBT.  C.  TALBOTT  for  appellant 

B.  M.  LEE  for  appeUee. 

Opinion  op  the  Court  by  Chiep  Justicb  Hobson — 
B^versiDg. 

The  city  of  Georgetown  brought  this  suit  against 
George  T.  Graves  to  recover  of  him  taxes  on  his  personal 
property  for  the  years  1905-6-7-8  and  9.  He  filed  an  an- 
swer in  which  he  denied  that  he  was  a  resident  of  George- 
town, and  after  this  he  died  during  the  pendency  of  the 
action.  After  his  death  the  city  filed  an  amended  peti- 
tion for  the  purpose  of  reviving  the  action;  also  to  re- 
cover the  taxes  for  the  year  1910.  On  a  trial  of  the  case 
before  a  jury,  there  was  a  verdict  and  judgment  for  the 
dty  for  the  taxes  for  the  years  1908-9  and  10,  its  petition 
being  dismissed  as  to  the  taxes  for  the  years  1905-6  and 
7.    The  defendant  appeals. 

The  proof  on  the  trial  showed  that  George  T.  Graves 
was  a  bachelor  owning  about  $60,000  in  personalty.  He 
had  lived  all  his  life  in  Scott  County  outside  of  the  city 
of  (Georgetown  on  a  farm  that  he  owned  up  to  about  the 
year  19M:,  when  he  sold  the  farm  and  after  this  he  spent 
most  of  his  time  boarding  at  some  hotel  in  Georgetown. 
After  he  had  sold  the  farm,  he  occupied  a  room  in  the 
house  and  always  kept  some  of  his  clothing  and  other 
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personal  property  there.  He  claimed  that  as  his  home, 
and  always  voted  in  that  precinct.  His  niece  to  whom  he 
had  sold  the  farm,  invited  him  to  remain  there  with  her. 
But  he  had  no  right  of  residence  there,  and  only  re- 
mained there  at  the  invitation  of  his  niece  when  he  was 
there.  He  spent  a  good  deal  of  his  time  visiting  in  dif- 
ferent parts  of  the  United  States,  hut  there  was  evidence 
on  behalf  of  the  city  that  his  real  home  was  in  George- 
town after  he  sold  his  farm  suflScient  to  take  the  case  to 
the  jury,  and  on  all  the  proof  we  cannot  say  that  the  ver- 
dict of  the  jury  is  against  the  evidence.  Besidence  is  a 
question  of  fact  and  while  we  are  satisfied  that  the  dece- 
dent always  intended  that  his  home  should  be  con- 
eidered  at  the  farm,  he  no  doubt  was  actuated  largely  by 
the  motive  of  escaping  city  taxation,  and  we  do  not  see 
that  the  jury  erred  in  finding  that  his  real  home  at  least 
during  the  years  1908-9  and  10  was  in  Georgetown. 

While  section  3489,  Kentucky  Statutes,  applying  to 
cities  of  the  fourth  class,  provides  that  no  ordinance  for 
the  assessment  of  any  tax  shall  be  valid  unless  the  yeas 
and  nays  thereon  be  recorded  in  the  journal  of  proceed- 
ings, this  provision  applies  only  to  ordinances  levying  a 
tax.  It  does  not  apply  to  ministerial  action  taken  by  the 
council  in  making  an  assessment  of  property  subject  to 
taxation  which  has  not  been  listed  as  provided,  in  section 
3542.  The  council  m&y  list  omitted  property  by  an  order 
entered  upon  their  record  without  passing^  an  ordinance. 

The  instructions  of  the  court  to  the  jury  aptly  and 
dearly  presented  the  law  of  the  case  and  placed  the  bur- 
den of  proof  on  the  city  as  they  were  told  that  they  could 
£nd  for  the  city  if  they  believed  from  the  evidence  that 
the  deceased  was  a  resident  of  the  citj'  and  had  his  domi- 
cile there.  The  court  also  gave  the  jury  on  the  motion  of 
the  defendant,  this  instruction : 

**The  court  instructs  the  jury  that  it  is  a  maxim  of 
the  law  that  every  person  must  have  a  domicile  or  home 
and  also  that  he  can  have  but  one  and  that  when  once  es- 
tablished it  continues  until  he  renounces  it  and  takes  up 
another  in  its  stead,  and  that  a  home  or  domicile  is  not 
lost  by  temporary  absence,  and  where  one  has  had  an 
actual  home  or  domicile  and  departs  from  it  temporarily 
intending  to  return,  it  will  remain  his  legal  home  or 
domicile  for  all  purposes.'' 

The  jury  could  not  have  misunderstood  the  law  of  the 
case. 
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We  find,  however,  one  error  in  the  record.  Section 
3870,  Kentucky  Statutes,  requires  all  demands  against 
the  estate  of  a  decedent  to  be  verified  by  the  affidavit  of 
the  claimant  stating  certain  facts. 

Section  3872  provides: 

**  Before  such  affidavit  is  made  no  action  shall  be 
brought  or  recovery  had  on  any  such  demand.'* 

A  tax  claim  against  a  decedent's  estate  must  be  veri- 
fied as  other  claims.  (Gay  v.  City  of  Louisville,  93  Ky., 
349).  It  is  error  to  render  a  judgment  upon  a  claim  be- 
fore it  is  verified.  (Worthley  v.  Hammon,  13  Bush,  510, 
TJsher  v.  Flood,  12  R.,  721).  A  contrary  rule  was  not  laid 
down  in  Spradlin  v.  Stanley,  124  Ky.,  704.  That  case 
turned  upon  the  fact  that  the  objection  had  been  waived 
in  the  circuit  court  by  the  appellant  failing  to  make  it  at 
the  proper  time  when  he  was  called  upon  to  make  any 
objections  that  he  had.  But  that  principle  does  not  apply 
here. 

The  judgment  is  reversed  and  the  case  is  remanded 
with  directions  to  set  aside  the  judgment  and  re-enter  it 
upon  the  necessary  affidavit  being  Sed. 


Beckett  v.  Commonwealth. 

(Decied  June  8»  1918.) 

Appeal  from  Lewis  Circuit  Court. 

BQl  of  Bzceptiona— When  to  be  FUed — Cannot  Be  FUed  In  VacatJoiL 
-r-A  biU  of  exceptions  must  be  filed  during  the  term  at  which 
the  motion  for  new  trial  is  oyerruled,  unless  time  is  giyen  to  a 
day  in  the  next  term  for  filing  it  It  cannot  be  filed  in  vacation; 
and  it  cannot  be  filed  at  the  next  term  unless  an  order  extend- 
Ing  the  time  to  that  term  has  been  made. 

ALLAN  D.  COLB  for  appellant 

JAMES  GARNETT,  Attorney  General,  OVERTON  S.  HOGAN, 
Assistant  Attorney  General  for  appeUee. 

Opinion  op  the  Cotjbt  by  Chibp  Justice  Hobson — 
AflSrming. 

Alva  Beckett  was  indicted  in  the  Lewis  Circuit  Court 
under  section  1201b  for  the  offense  of  appropriating  to 
lis  own  use  property  in  possession  of  a  common  carrier 
for  transportation.    Upon  a  trial  of  the  case  he  was 
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found  guilty  and  his  punishment  fixed  at  confinement  in 
the  penitentiary  from  one  to  five  years.  On  March  7, 
1913,  his  motion  for  new  trial  was  overruled;  to  whidi 
he  excepted  and  prayed  an  appeal  to  this  court  which 
was  granted.    The  order  concludes  with  these  words : 

'*And  on  his  motion  the  judgment  is  suspended  for 
sixty  days  from  this  date  to  permit  defendant  to  pre- 
pare and  file  his  bill  of  exceptions :  on  his  further  motion 
it  is  ordered  that  the  official  stenographer,  Priscilla  W. 
Parker  and  the  clerk  of  this  court  within  sixty  days  pre- 
pare a  complete  transcript  of  the  record  for  the  Court 
of  Appeals.'' 

No  further  action  was  taken  in  the  case  at  that  term 
of  the  court  but  at  the  next  term  of  the  court  and  on 
May  12,  1913,  he  produced  in  court  a  bill  of  exceptions 
which  was  signed  by  the  judge,  approved  and  made  a 
part  of  the  record,  the  judge  certifying  that  the  bill  of 
exceptions  was  not  produced  to  him  nor  seen  by  him  nor 
in  any  wise  called  to  his  attention  until  that  day;  that  it 
was  filed  by  the  stenographer  with  the  clerk  of  the  court 
on  March  21, 1913,  when  he  was  holding  court  in  another 
county,  from  which  he  did  not  return  until  April  12, 
1913,  and  that  he  ordered  the  bill  made  a  part  of  the 
record  so  far  as  he  had  the  right  then  so  to  do.  The 
Commonwealth  has  entered  a  motion  to  strike  the  bill 
of  exceptions  from  the  files  and  this  is  the  first  q^es- 
tion  to  be  determined  on  the  appeal. 

Section  282  of  the  Criminal  Code  provides  as  follows: 

'^The  exception  shall  be  shown  upon  the  record  by  a 
bill  of  exceptions  prepared,  settled  and  signed  as  pro- 
vided by  the  Code  of  Practice  in  civil  cases.'' 

Section  334  of  the  Civil  Code  provides : 

**Time  may  be  given  to  prepare  a  bill  of  exceptions, 
but  not  beyond  a  day  in  the  succeeding  term  to  be  fixed 
by  the  court." 

A  bill  of  exception  may  not  be  filed  in  vacation.  It 
must  be  filed  in  court  either  during  the  term  at  which  the 
motion  for  new  trial  is  overruled  or  time  must  be  given  to 
prepare  a  bill  of  exceptions  not  beyond  a  day  in  the  suc- 
ceeding term  to  be  fixed  by  the  court.  If  the  order  of  the 
court  made  on  March  7th  may  bo  construed  as  giving 
sixty  days  from  that  date  to  prepare  a  bill  of  exceptions, 
this  time  expired  before  the  bill  of  exceptions  was 
tendered  in  court  on  May  12,  and  the  filing  of  the  bill  in 
the  clerk's  oflSce  by  the  stenographer  was  ineffective  for 
any  purpose.    The  motion  to  strike  out  the  bill  of  excep- 
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tions  must  therefore  be  sustained.  (Adkins  v.  Com.,  102 
Ky.,  100-107.) 

All  the  matters  relied  on  for  reversal  occurred  on  the 
trial  and  there  being  no  bill  of  exceptions  in  the  record, 
none  of  them  can  be  considered;  but  we  have  read  the 
record  and  we  do*  not  find  in  it  any  error  substantially 
to  the  prejudice  of  the  appellant. 

Judgment  affirmed. 


RobertSy  et  aL  v«  Calhoun. 

(Decided  June  3,  1913.) 

Appeal  from  Pulaski  Circuit  Court. 

1.  Boundaries— Location  of  Comers  and  Ldnes— Evidence— Weight 
and  Sufficiency. — ^Evidence,  while  not  satisfactory,  held  sufficient 
to  establish  location  of  lost  comers  and  lines. 

2.  Appeal — Records — Omissions — Presumptions. — ^Where  maps  and 
exhibits,  not  copied  into  the  record  in  support  of  the  finding  and 
judgment  is  persuasiYe  merely,  it  will  be  presumed  that  the  find- 
ing and  judgment  is  correct. 

DBNTON  &  FLIPPIN  for  appellants. 
MORROW  &  MORROW  for  appellee. 

OpnaoN  OP  THE  CoTJBT  BY  JuBGE  liAssiNG — ^AflSrming. 

Clarence  Eoberts  and  Magola  Roberts,  infant  chil- 
dren of  Henry  Eoberts,  deceased,  by  their  guardian, 
brought  suit  in  the  Pulaski  Circuit  Court  against  Blu- 
ford  Calhoun,  in  which  they  alleged  that  they  were  the 
owners  of  a  certain  described  tract  of  land  in  said  coun- 
ty, upon  which  the  said  Calhoun  was  committing  tres- 
pass by  cutting  and  removing  timber  therefrom.  They 
asked  that  he  be  enjoined  and  restrained  from  so  doing. 
A  temporary  restraining  order  was  issued.  Defendant 
answered  and  admitted  cutting  the  timber,  but  denied 
that  plaintiffs  were  the  owners  of  the  land  from  which  it 
was  cut.  Upon  this  issue,  the  case  was  prepared  for 
trial,  and  upon  final  submission  the  chancellor  was  of 
opinion  that  the  plaintiffs  did  not  own  the  land  on  which 
the  timber  in  question  stood,  and  he,  therefore,  dis- 
missed their  petition.    They  appeal. 

Appellants*  father,  Henry  Roberts,  owned  a  tract  of 
land  along  the  waters  of  the  Cumberland  river  near  the 
mouth  of  Cave  Creek  and  known  as  the  Seminary  sur- 
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vey.  The  beginning  point  of  said  survey  is  lost,  and 
there  is  no  fixed  object  marking  the  second  and  third  cor- 
ners. The  accompanying  map  shows  the  location  of  the 
timber  which  was  cut,  with  reference  to  the  claims  of  ap- 
pellants and  appellee. 


If  the  true  boundary  line  of  the  Seminary  survey  is 
the  black  line  from  X  to  B.,  the  judginent  is  correct  and 
should  be  affirmed.  On  the  other  hand,  if  the  exterior 
boundary  line  of  said  survey  is  as  shown  on  the  map  by 
the  dotted  line  P. — 14,  then  the  timber  in  controversy 
Blood    upon    land    admittedly    owned    by    appellants* 
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Hence,  the  controversy  is  over  the  true  location  of  this 
line  separating  the  lands  of  appeUants  from  those  of  ap- 
pellee. 

The  deed  under  which  appellants  claim  calls  for  the 
following  boundary: 

"Beginning  at  a  Sugar  tree,  thence  running  S.  79  E. 
60  poles  to  a  Dogwood;  thence  N.  88  E.  120  poles  to  a 
poplar ;  thence  S.  79  E.  80  poles  to  a  gum ;  thence  N.  85 
E.  48  poles  to  a  dogwood;  thence  S.  49  E.  66  poles  to  a 
black  oak;  thence  S.  71  E.  20  poles  to  a  white  oak;  thence 
S.  13  E.  80  poles  to  an  ehn;  thence  N.  65  E.  70 
poles  to  two  poplars ;  thence  N.  20  W.  40  poles  to  an  elm; 
thence  N.  15  E.  80  poles  to  a  poplar;  thence  N.  25  W. 
100  poles  to  a  poplar  and  dogwood;  thence  N.  83  W.  80 
poles  to  a  black  oak;  thence  N.  25  W.  140  poles  to  a 
double  post  oak;  thence  S.  48  W.  380  poles  to  the  begin- 
ning.'^ 

The  sugar  tree  at  the  begiiming  comer  has,  accord- 
ing to  the  testimony  of  all  the  witnesses,  been  gone  for 
many  years.  While  several  of  the  witnesses  for  appel- 
lants iave  testified,  either  from  personal  knowledge  or 
from  statements  that  have  been  made  to  them 
by  old  citizens  who  were  acquainted  with  the 
location  of  this  tree,  that  it  stood  at  or  near  the 
intersection  of  the  dotted  lines  at  **P,''  approximately 
the  same  number  of  witnesses  for  appellee  have  testified 
that  it  stood  at  or  near  the  intersection  of  the  dark  black 
lines  at  "B.'*  The  reasons  given  by  the  witnesses  for  so 
locating  this  comer  are  not  only  unsubstantial  but  far 
from  satisfactory.  Many  of  them  never  saw  the  tree 
standing,  and  testify  merely  from  their  memory  of  what 
old  inhabitants  said  to  them  in  conversations  had  from 
ten  to  forty  years  before  the  date  upon  which  they  were 
testifying.  With  no  other  means  of  enabling  them  to 
fix  the  location  of  this  beginning  comer,  it  is  not  sur- 
prising that  they  are  unable  to  agree  as  to  its  true  loca- 
tion. This  evidence,  when  considered  as  a  whole,  can- 
not be  said  to  be  of  any  material  aid  in  determining  the 
true  location  of  this  disputed  line. 
*  The  only  evidence  in  the  record  of  substantial  value 
is  that  of  the  surveyor,  M.  A.  Waddle,  who  recently  ran 
out  some  of  the  lines  of  the  Seminary  survey  in  an  ef- 
fort to  locate  the  corner  in  dispute.  He  testifies  that  cor- 
ners 1,  2  and  3,  of  said  survey  were  lost,  that  is,  there 
was  nothing  at  either  of  these  points  to  show  where  the 
comers  stood,  but  that  at  the  fourth  point,  the  gum  tree 
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called  for  as  a  comer  tree  was  still  standing,  and  the 
figures  or  marks  on  it  showed  that  it  was  a  comer  tree. 
From  the  age  of  the  marks  on  this  tree,  the  witness  was 
able  to  testify  that  it  was,  in  fact,  the  tree  called  for  in 
the  original  snrvey.  He  started  at  this  gum  tree  and,  by 
reversing  the  calls  and  retracing  the  lines,  established 
the  beginning  corners  at  the  intersection  of  the  black 
lines  at  the  letter  **B.''  He  testifies  that  he  reversed 
the  call  S.  79  E.  80  poles,  and  that  the  line,  when  so  run, 
brought  him  near  a  point  where  it  was  claimed  the  pop- 
lar tree  marking  the  third  comer  in  the  Seminary  sur- 
vey once  stood.  From  that  point  he  reversed  the  next 
call,  N.  88  E.  120  poles,  carrying  him  back  to  the  second 
corner  of  the  Seminary  survey,  and  from  that  point  he 
ran  the  line,  S.  79  E.  reversed  60  poles,  making  the 
proper  allowances  for  variations,  and  that  brought  him 
to  the  point  designated  on  the  map  by  the  letter  **B/' 
He  then  reversed  the  call  and  ran  the  closing  line,  which 
is  the  line  in  dispute,  and  found  some  marked  timber 
along  the  black  line  running  from  the  figure  **X*'  to  the 
figure  *^1  B/^  This  timber  was  not  exactly  on  the  line 
but  near  it,  varying  from  six  to  ten  feet.  The  marks  on 
these  trees  showed  that  they  had  been  there  for  many 
years.  While  this  evidence  is  not  at  all  conclusive,  it  is 
persuasive,  that  the  Une  ^*X-B,**  as  established  by  this 
witness  is  approximately  correct. 

The  record  is  not  entirely  clear  as  to  how  the  closing 
lines  of  the  Seminary  survey  were  run  in  order  to  estab- 
lish the  point  **X,''  but  as  the  original  patent,  as  well  as 
the  deed  under  which  appellants  claim, calls  for  a  straight 
line  between  the  last  and  first  corners,  and  this  line,  when 
run  by  the  witness  was  found  to  be  near  a  fairly  well 
defined  line  of  trees  bearing  marks  sufficiently  ancient  to 
warrant  the  inference  that  they  were  line  trees  of  the 
Seminary  survey,  it  is  apparent  that  the  point,  at  which 
he  started  to  run  the  closing  call  of  the  Seminary  sur- 
vey, must  have  been  approximately  correct. 

Reference  is  made  by  the  witness  to  exhibits  and 
maps  which  are  not  copied  into  the  record  and  which  the 
clerk  of  the  lower  court  has  certified,  in  response  to  rule, 
that  he  is  unable  to  supply.  Just  what  aid  these  lost  ex- 
hibits and  maps  would  be  in  enabling  us  to  determine  the 
true  location  of  this  disputed  line,  it  is  impossible  to  tell, 
but,  as  the  chancellor  had  the  benefit  of  this  evidence 
and  was  doubtless  also  acquainted  with  many  of  the  wit- 
nesses and  thus  in  a  better  position  to  judge  of  the 
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weight  that  should  be  given  their  testimony,  we  feel  that 
this  is  one  of  that  class  of  cases  where  we  may,  with  pe- 
culiar propriety,  rely  upon  the  judgment  of  the  chancel- 
lor. Indeed,  while  the  evidence  before  ns  is  not  satis- 
factory, the  weight  thereof  supports  the  finding  of  the 
chancellor.    The  judgment  is,  therefore,  afl&rmed. 


N.  T.  Conn  &  Company  v.  Hammonds  &  Os^es. 

(Decided  June  3,  1913.) 

Appeal  from  Simpson  Circuit  Court. 

Contracto— Action  for  Value  of  Work  Done  Under  Contract  for  Pur- 
chasing Tobacco — Question  of  Fact — ^Evidence. — ^In  an  action  to 
reooyer  for  services  rendered  under  a  contract  for  purchasing 
and  putting  up  tobacco  the  questions  were  of  fact;  they  were 
fairly  submitted  to  the  jury,  and  the  finding  in  favor  of  the  plain- 
tiffs will  not  be  disturbed. 

•  O.  T.  FINN  for  appellants. 

GEORGE  C.  HARRIS  for  appellees. 

Opikion  op  the  Court  by  Judge  Turitob — Affirming. 

In  the  fall  of  1911  appellants  and  appellees  entered 
into  a  contract  by  the  terms  of  which  appellees  were  to 
bny,  grade,  handle  and  prize  in  hogsheads,  and  put  into 
the  cars  for  shipment  for  appellants  a  large  quantity  of 
tobacco,  the  shipments  to  be  made  from  Petroleum,  Ken- 
tucky, and  Bledsoe,  Tennessee,  the  two  places  being  only 
a  short  distance  apart.  Appellants  were  to  advance  the 
money  for  the  purchase  of  the  tobacco. 

Under  this  contract  appellees  bought,  graded  and 
prized  during  the  season  of  1911  and  1912  839,525 
pounds.  Under  the  original  contract  appellees  were  to 
receive  as  compensation  fifty  cents  per  one  hundred 
pounds  for  the  first  400,000  pounds  so  purchased  and 
handled,  and  forty  cents  per  one  hundred  pounds  for  all 
in  excess  thereof;  but  under  the  terms  of  the  contract 
first  made  the  tobacco  was  to  be  graded  by  appellees 
into  three  grades  according  to  length  only. 

After  appellees  had  purchased  a  large  part  of  the  to- 
bacco, but  when  they  had  graded  and  prized  only  four  or 
five  hogsheads  of  it,  appellants  through  one  of  its  mem- 
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bers  directed  them  in  the  future  to  grade  the  tobacco  into 
six  grades  according  to  both  length  and  color,  wherenpon 
appellees  claiming  that  this  wotdd  entail  additional  labor 
and  expense  refused  to  do  so  under  the  existing  contract. 
Up  to  this  point  the  evidence  is  uncontroverted.  Then 
appellants  offered  to  pay  them  fifty  cents  straight  per 
one  hundred  pounds  for  all  of  the  tobacco  bought,  and 
appellants  claim  that  they  accepted  this  proposition ;  but 
appellees*  contention  is  that  they  still  declined  to  accept 
that  proposition,  and  that  appellants  then  said  to  them 
to  go  on  and  do  the  work  and  they  would  pay  them  what  it 
was  reasonably  worth. 

This  is  a  suit  by  appellees  for  the  reasonable  value  of 
the  work  so  done  by  them.  Appellants  defended  setting 
up  the  alleged  fifty  cents  contract,  and  in  addition  a 
claim  for  damages  by  reason  of  the  alleged  failure  of  ap- 
pellees to  properly  handle  and  bulk  the  tobacco ;  their  al- 
leged failure  to  use  proper  material  in  the  making  of  the 
hogsheads;  their  alleged  negligence  in  receiving  tobacco 
in  too  high  case,  and  in  placing  funked  tobacco  with  other 
tobacco  so  as  to  injure  the  latter. 

The  jury  returned  a  verdict  for  appellees  based  upon 
a  valuation  of  about  fifty-two  and  one-half  (52i^)  cents 
per  one  hundred  pounds  for  the  purchase  and  handling 
of  the  tobacco. 

A  careful  reading  of  the  briefs  and  record  discloses 
nothing  to  us  but  two  simple  questions  of  fact,  to-wit: 

(1)  What  was  the  contract  between  the  parties  t 

(2)  Were  appellees  negligent  in  the  manner  of  do- 
ing the  work! 

These  questions  were  fairly  submitted  to  the  jury  by 
instructions  accurately  drawn  and  clearly  expressed,  and 
we  see  no  reason  to  disturb  their  verdict 

Judgment  affirmed. 


Southern  Insurance  Company,  et  aL  y.  Milligan, 

(Decided  June  3,  1913.) 

Appeal  from  Butler  Circuit  Court. 

1.  Corporations — Subscriptions  for  Stock— Right  of  Subscriber  to 
Rescind  for  Fraud. — ^Representations  made  by  an  agent  of  a  cor- 
poration to  induce  a  person  to  subscribe  for  stock  where  thej 
consist  merely  of  expressions  of  opinion  as  to  the  future  proe- 
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pects  of  the  company  and  the  future  yalue  of  the  stock,  are  not 
sufficient  to  authorize  a  cancellation  of  gubscription  for  fraud, 
although  the  future  condition  of  the  corporation  does  not  fulfill 
the  promiseB  of  the  agent 

2.  CJorporatlons — ^Subscriptions  for  Stock — Right  to  Cancel  for 
False  Representations  Contained  in  Papers  Issued  by  Coporatlon. 
— ^Where  a  corporation  issues  public  statements  concerning  its 
assets  and  liabilities  and  on  the  fftith  of  these  statements  a  per- 
son who  is  Induced  to  subscribe  for  stock,  may  obtain  a  can* 
collation  of  his  contract  if  it  turns  out  that  the  representations 
contained  in  the  paper  were  false  or  misleading  in  material  r^- 
spects. 

8.  Corporations — Subscriptions  for  Stock — ^False  Statements  as  to 
Surplus. — ^A.  statement  on  a  subscription  paper  that  the  oorpo- 
ration  has  a  surplus  fund  in  a  designated  amount,  if  false,  is 
sufficient  to  justify  a  rescission  of  the  contract 

4.  Corporations— Bound  by  Representations  Made  by  Agent  in  Ob- 
taining Subscriptions  for  Stock — ^Rlght  of  Purchaser  to  Rescind 
if  Representations  False. — ^An  agent  of  a  corporation  who  soli* 
dts  subscriptions  for  stock,  speaks  for  the  corporation,  and  it  is 
bound  by  all  the  representations  that  he  makes  concerning  the 
stock  he  has  for  sale,  and  if  his  representations  are  false  in 
material  respects,  the  purchaser  may  hare  a  cancellation  of  his 
contract 

K.  Corporations — Subscriptions  for  Stock— Right  of  Purchaser  to 
Cancellation  of  Contract — ^The  false  representations  that  will 
authorize  a  cancellation  of  stock  subscriptions  must  be  in  refer- 
ence to  past  or  present  conditions  and  not  be  mere  expressions 
of  opinion  as  to  what  the  future  prospects  of  the  corporation  are. 

C  Corporations— Subscriptions  for  Stock— Knowledge  of  Purchaser 
That  Representations  of  Agent  Are  Not  True — ^Right  to  Rely 
on  Representations. — ^A  person  desiring  to  subscribe  for  stock,  and 
who  is  ignorant  of  the  condition  of  the  corporation,  may  rely  on 
material  and  reasonable  representations  made  to  him  by  the 
agent  and  is  not  obliged  to  seek  information  from  other  sources 
or  make  any  effort  to  yerify  the  truth  of  the  representations 
made  by  the  agent,  but  a  party  who  is  in  possession  of  informa- 
tion that  the  representations  made  by  the  agent  are  not  true, 
or  who  has  been  put  on  notice  as  to  their  falsity,  will  not  be 
heard  to  say  that  he  was  Induced  by  the  false  representations 
to  subscribe  for  the  stock. 

7.  Corporations — Subscriptions  for  Stock— False  Representation  of 
Agent  as  to  Other  Purchasers  and  Dividends  That  Will  Be  Paid. 
— ^Where  a  party  has  been  Induced  to  purchase  stock  upon  false 
representations  made  by  the  agent  of  the  corporation  that  in- 
fluential and  well  known  citizens  had  purchased  stock,  or  that 
the  corporation  is  paying  dividends,  may  have  a  cancellation  of 
the  contract 

8.  Banks. — ^Where  a  bank  discounts  commercial  paper  before  its 
maturity  in  the  ordinary  course  of  business,  and  without  notice 
of  any  infirmity  in  the  paper,  it  will  not  be  affected  by  a  fraud 
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practiced  in  the  execution  of  the  paper  or  bj  the  tAct  that  the 
contract  between  the  maker  and  the  payee  of  the  contract  has 
been  cancelled  for  fraud. 
9.  Fraud — ^Action  to  Set  Aside  Contract  for — Specifications  of  .Peti- 
tion.— ^Where  the  petition  in  an  action  to  set  aside  a  contract  on 
the  ground  of  fraud,  specifies  the  particular  fraud  relied  on,  the 
plaintiff  will  be  confined  to  evidence  in  support  of  his  speciflcar 
tions. 

W.  A.  HELM,  LOGAN  ft  HAZELIP  for  appeUant  Southern  In- 
surance Company. 

HERDMAN  &  GARDNER  for  appellant  Woodbury  Deposit  Bank. 
G.  V.  WILLIS,  N.  T.  HOWARD  for  appellees. 

Opinion  op  the  Coubt  by  Judge  Cabboll — ^Affirming 
in  Part  and  Eeversing  in  Part. 

On  September  7,  1911,  the  appellee,  Milligan,  sub- 
scribed for  one  hundred  shares  of  the  capital  stock  of 
the  appellant,  Southern  Insurance  Company,  and  signed 
two  subscription  papers,  each  being  for  fifty  shares  of 
stock  and  each  a  duplicate  of  the  other  except  as  to  the 
maturity  of  the  notes  given  by  appellee  in  payment  of 
the  subscription.    The  subscription  paper  reads: 

'*  Stock  subscribed  to  the  Southern  Insurance  Co., 
Nashville,  Tenn.  Par  value  of  each  share,  ten  dollars. 
Surplus  on  each  share,  twenty  dollars.  Authorized  capi- 
tal stock,  five  hundred  thousand  dollars.  I,  G.  H.  Milli- 
gan, of  Round  Hill,  Ky.,  hereby  subscribe  for  fifty  shares 
of  the  capital  stock  of  the  Southern  Insurance  Co.,  to 
be  fully  paid  and  non-assessable,  for  which  I  agree  to 
pay  fifteen  hundred  dollars,  being  at  the  rate  of  $30  a 
share.  No  certificate  of  stock  shall  be  issued  until  the 
company  has  received  payment  in  full  for  the  shares 
herein  subscribed  for  at  the  prices  named  herein.  No 
conditions  or  agreements  other  than  those  printed  and 
written  herein  shall  be  binding  on  the  company.  This 
subscription  is  subject  to  acceptance  by  the  company. 
Payments  to  be  made ;  fifteen  hundred  dollar  note  to  be 
paid  on  or  before  March  7, 1913.  Witness  A.  A.  Streit 
Date,  Sept.  7, 1911.'' 

lie  two  notes  executed  by  appellee  were  worded  the 
same  except  as  to  the  time  of  payment,  each  note  being 
for  fifteen  hundred  dollars,  one  maturing  six  months 
after  date  and  the  other  twelve  months  after  date.  A 
few  days  after  the  execution  of  these  notes,  they  were 
purchased  from  the  Insurance  Company,  in  the  regular 
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course  of  bnsiness,  by  the  Woodbnry  Deposit  Bank,  and 
soon  thereafter  there  was  issued  to  appellee  two  certifi- 
cates of  stock  in  the  Insurance  Company,  each  showing 
that  he  was  the  owner  of  **  fifty  shares  of  ten  dollars  each 
of  the  capital  stock''  of  the  Insurance  Company. 

In  November,  1911,  appellee  brought  this  suit  against 
the  Insurance  Company  and  the  Woodbury  Deposit  Bank, 
tendering  to  the  company  the  certificates  of  stock  issued 
and  asking  that  the  notes  executed  by  him  be  canceled, 
and  that  the  Wodbury  Deposit  Bank  and  the  Insurance 
Company  be  restrained  from  transferring  or  disposing 
of  the  notes. 

This  relief  was  sought  upon  the  ground  that  A.  A* 
Streit,  the  agent  of  the  Insurance  Company  with  whom 
the  contract  was  made,  at  the  time  of  the  transaction 
falsely  and  fraudulently  represented  that  the  par  value 
of  the  stock  that  would  be  delivered  would  be  three 
thousand  dollars,  when  in  fact  the  par  value  of  the  stock 
was  one  thousand  dollars;  and  that  the  Insur- 
ance Company  was  paying  an  annual  dividend  of  27  per 
cent  on  the  stock,  when  m  fact  it  had  never  paid  any 
dividend;  and  that  John  M.  Carson  and  others  had  pur- 
chased stock  in  the  company,  when  in  truth  Carson  had 
never  purchased  any  stock;  and  that  the  value  of  the 
stock  would  double  in  twelve  months ;  and  that  the  price 
of  the  stock  would  advance  and  that  if  he  did  not  buy  at 
once  he  could  not  get  it  later  at  $30  a  share,  when  in 
fact  the  stock  both  after  and  since  had  been  sold  by  the 
company  at  less  than  $30,  a  share. 

He  further  averred  that  when  the  contract  was 
entered  into  he  had  no  information,  and  no  means  of  ob- 
taining information,  except  from  the  agent  Streit  as  to 
the  truth  of  any  of  the  representations  that  he  made, 
and  that  he  was  induced  by  these  representations  to 
enter  into  the  contract. 

For  answer  to  this  petition  the  Insurance  Company 
denied  that  its  agent  made  any  false  or  fraudulent  rep- 
resentations to  appellee,  or  that  appellee  was  induced  to 
enter  into  the  contract  by  reason  of  any  false  represen- 
tations or  statements  made  by  the  agent.  It  further  set 
up  that  appellee,  at  the  time  he  subscribed  for  the  stock, 
was  fully  advised  of  the  condition  of  the  company  and 
the  value  of  the  stock,  and  there  was  no  fraud  or  over- 
reaching or  misrepresentation  practiced  in  selling  the 
8to(^  to  him. 
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The  Woodbury  Deposit  Bank  also  filed  an  answer  in 
which  it  asserted  that  it  purchased  the  notes  in  good 
faith,  for  a  valuable  consideration,  before  maturity,  and 
asked  that  it  be  protected  in  its  purchase. 

Upon  hearing  the  case  the  lower  court  entered  a 
judgment  canceUing  the  notes  and  also  the  certificates  of 
stock,  as  well  as  the  certificates  of  deposit  issued  by  the 
Woodbury  Deposit  Bank  to  the  Insurance  Company. 
From  this  judgment  the  Insurance  Company  and  the 
bank  prosecute  this  appeal. 

No  person  was  present  when  the  sale  of  the  stock  to 
appellee  was  made  except  himself  and  the  agent  Streit. 
Appellee  testifies  that  Streit,  who  was  a  stranger  to  him, 
came  with  a  letter  of  introduction  from  his  friend,  Dr. 
Cherry.  That  Streit  showed  him  papers  and  circulars 
setting  forth  the  standing  of  the  company,  and  told  him 
that  John  M.  Carson  and  others  had  bought  stock,  and 
that  the  stock  would  double  itself  in  value  in  twelve 
months,  and  was  worth  $30  a  share;  that  the  stock  was 
non-assessable  and  was  paying  27  per  cent  dividend,  not 
on  the  par  valine  of  the  stock,  but  on  the  investment,  and 
that  the  company  would  pay  the  next  dividend  in  Jan- 
uary, 1912;  that  he  bought  one-hundred  shares  and  was 
to  pay  $30  per  (share  for  it,  and  was  under  the  impres- 
sion when  he  bought  the  stock  that  the  par  value  of  the 
stock  was  $30  per  share,  and  did  not  learn  that  it  was 
only  $10  per  share  until  sometime  later ;  that  at  the  time 
he  bought  the  stock,  he  did  not  have  any  means  or  op- 
portunity of  learning  the  value  of  the  stock  or  the  finan- 
cial condition  of  the  company,  or  of  ascertaining  the 
truth  of  what  Streit  told  him  and  relied  on  the  represen- 
tations made  by  Streit. 

A.  A.  Streit  testified  that  he  was  selling  stock  for  the 
company,  and  that  he  told  appellee  that  the  company  was 
in  a  position  to  pay  a  dividend  the  first  of  January,  but 
did  not  tell  him  it  would  do  so;  and  further  told  him 
that  the  company  was  on  a  gross  earning  basis  of  27  per 
cent  on  the  par  value  of  the  stock,  and  that  as  near  as  he 
could  figure  from  the  statements  the  dividends  would  be 
12  per  cent  or  15  per  cent  on  the  par  value,  but  that  the 
matter  of  paying  dividends  was  entirely  with  the  board 
of  directors.  He  further  said  that  he  did  not  tell  hnp 
that  the  stock  would  double  in  value  in  twelve  months, 
but  did  tell  him  that  John  M.  Carson  had  taken  25  shares 
of  stock 
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John  M.  Carson  testifies  that  Streit  tried  to  get  him 
to  purchase  some  of  the  stock,  but  that  he  decSned  to 
take  any  of  it. 

It  is  also  shown  by  the  evidence  that  the  company,  al- 
though a  solvent  and  going  concern  when  the  transac- 
tion was  had  with  appellee  and  when  the  evidence  was 
taken  in  May,  1912,  had  never  declared  or  paid  any  divi- 
dends, and  although  it  had  a  paid-np  capital  stock  of 
$166,450,  its  surplus  fund  in  1911  was  only  $17,533.13. 

It  will  thus  be  seen  that  there  is  not  material  differ- 
ence between  the  evidence  of  appellee  and  Streit  as  to 
the  representations  made  by  Streit  in  regard  to  divi- 
dends, and  it  appears  without  contradiction  that  Carson 
had  not  purchased  any  stock  in  the  company  and  that 
the  company  had  never  paid  any  dividends. 

We  may  put  aside  as  not  controlling  the  representa- 
tions made  by  Streit  as  to  the  future  prospects  of  the 
company  and  the  future  value  of  its  stock.  These  rep- 
resentations fall  within  the  general  rule — ^to  which,  how- 
ever, there  are  some  exceptions — ^that  representations 
made  by  an  agent  under  circumstances  like  those  shown 
in  this  case  will  be  treated  as  mere  expressions  of  opin- 
ion, not  having  sufficient  weight  to  induce  the  purchaser 
to  make  the  investment. 

It  is  also  said  by  counsel  for  the  Insurance  Company 
that  any  representations  made  by  Streit  that  the  par 
value  of  the  stock  was  $30,  or  that  the  stock  was  worth 
$30,  should  be  put  aside  because  they  contradict  the 
written  contract  delivered  by  Streit  to  appellee,  and 
which  shows  on  its  face  that  the  par  value  of  the  stock 
was  only  $10  per  share.  It  is  true  that  the  paper  desig- 
nated ** subscription  for  stock'*  signed  by  appellee,  and 
which  may  be  treated  as  the  contract  between  the 
parties,  contained  on  its  face  the  words  **par  value  of 
each  share,  $10,''  but  immediately  under  these  words 
are  the  further  words  **  surplus  on  each  share,  $20.''  So 
that,  although  appellee  could  not  say  in  contradiction  of 
this  paper  that  he  believed  the  par  value  of  each  share 
was  $30,  it  is  yet  apparent  that  the  statement  that  the 
surplus  on  each  share  was  $20,  was  calculated  to  mis- 
lead and  deceive  a  purchaser  into  the  belief  that  the  ac- 
tual value  of  the  shares  was  in  fact  $30,  when  in  truth 
the  actual  value  was  less  than  $12,  as  the  surplus  was 
less  than  $2  a  share  in  place  of  $20. 

Corporations  that  issue  public  statements  concern- 
ing their  assets  and  liabilities  with  the  purpose  of  in- 
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ducing  subscriptions  to  the  capital  stock  should  care- 
fully abstain  from  making  any  false  or  deceptive  repre- 
sentations in  respect  to  these  material  matters.  The 
public  generally  who  invest  monejr  in  corporate  stocks 
and  securities  are  almost  necessarily  limited  in  their  in- 
formation as  to  the  financial  condition  of  the  corpora- 
tion to  the  papers  and  circulars  that  it  distributes  for 
the  information  of  the  investing  public ;  and  while  cor- 
porations are  not  ordinarily  to  be  held  accountable  for 
expressions  of  opinion  as  to  the  future  prosperity  of  the 
concern,  the  defrauded  purchaser  who  subscribes  for 
stock  should  not  be  defeated  in  his  e£Forts  to  obtain  a 
cancellation  of  his  subscription  when  it  is  made  to  ap- 
pear that  he  made  the  purchase  on  the  faith  of  the  truth- 
fulness of  statements  published  by  the  corporation 
showing  its  then  financial  condition.  Prewitt  v.  Trim- 
ble, 92  Ky.,  176;  Oil  City  Land  &  Improvement  Co.  v. 
Porter,  99  Ky.,  254;  Weissinger  Tobacco  Co.  v.  Van 
Buren,  135  Kv.,  759;  Allen  v.  Neale,  134  Ky.,  690;  Long 
V.  Doughitt,  142  Ky.,  427. 

We  also  think  that  a  statement  on  a  subscription 
paper  that  the  corporation  has  a  surplus  fund  in  a  design 
nated  amount  is  intended  to  convey  to  purchasers  the 
idea  that  the  corporation  has  in  fact  a  bona  fide  surplus 
in  the  amount  specified,  and  this  statement  would  un- 
doubtedly have  weighty  influence  in  inducing  a  contem- 
plated purchaser  to  subscribe  for  stock,  as  he  would 
naturally  and  reasonably  believe  that  the  par  value  of 
each  share  of  stock  was  enhanced  in  value  in  the  amount 
specified  as  surplus.  The  word  ''surplus"  in  the  con- 
nection it  was  used  on  this  subscription  paper  might 
reasonably  and  naturally  be  understood  to  mean  that  the 
corporation  had  money  or  property* of  value  equal  to  the 
amount  designated  as  surplus  and  that  its  capital  stock 
was  enhanced  in  the  amount  of  this  sum. 

Taking  these  propositions  as  a  basis  it  is  strongly 
Mrged  by  counsel  for  appellee  that  the  misleading  and 
deceptive  statement  as  to  the  surplus  on  the  face  of  the 
subscription  paper  is  in  itself  a  sufficient  reason  for  can- 
celling the  contract  on  the  ground  that  it  was  obtained 
by  fraud,  and  we  would  be  inclined  to  accept  this  view 
if  the  pleadings  of  appellee  were  sufficiently  broad  to 
justify  us  in  putting  the  decision  on  this  ground,  but  as 
the  petition  states  distinctly  the  fraudulent  representa- 
tions relied  on,  and  does  not  include  the  one  mentioned, 
we  must  pass  it  without  further  notice. 
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Coming  now  to  the  representations  made  by  the 
agent  independent  of  the  writing,  we  find  it  virtnally  ad- 
mitted that  he  did  represent  that  the  Insurance  Com- 
pany was  on  a  large  dividend-paying  basis  and  that  John 
M,  Carson  had  subscribed  for  stock  in  the  company. 
The  argument  is  made  in  behalf  of  the  Insurance  Com- 
pany that  these  representations  of  the  agent  should  not 
be  considered  as  having  a  controlling  influence  in  induc- 
ing appellee  to  purchase  the  stock,  and,  therefore,  do  not 
furnish  sufficient  grounds  for  a  cancellation  of  the  con- 
tract. But  we  do  not  agree  with  counsel  in  this  position. 
There  is  really  no  dissent  in  the  authorities  that  the 
agent  of  a  corporation  to  solicit  subscriptions  speaks  for 
the  corporation,  and  it  is  bound  by  all  the  representa- 
tions that  he  makes  concerning  the  stock  he  has  for  sale. 
It  is  equally  well-settled  that  a  person  desiring  to  sub- 
scribe for  stock,  and  who  is  ignorant  of  the  condition  of 
the  corporation,  may  rely  on  material  and  apparently 
reasonable  representations  made  to  him  by  the  agent 
concerning  the  value  of  the  stock,  the  solvency  of  the 
corporation  and  other  existing  matters  relating  to  its 
business,  management  and  affairs,  and  is  not  obilged  to 
seek  information  from  other  sources  or  make  any  effort 
to  verify  the  truth  of  the  representations  made  by  the 
agent 

Another  generally  accepted  rule  is  that  a  party  will 
not  be  heard  to  say  that  he  was  induced  by  the  false  rep- 
resentations of  an  agent  to  subscribe  for  stock  when  he 
is  in  the  possession  of  information  that  the  representa- 
tions made  by  the  agent  are  not  true,  or  has  been  put  on 
notice  as  to  their  falsity.  It  is  also  held,  with  few  excep- 
tions, that  the  false  representations  that  will  authorize 
a  cancellation  of  stock  subscriptions  must  be  in  refer- 
ence to  past  or  present  conditions  and  not  be  mere  ex- 
pressions of  ppinions  as  to  what  the  future  prospects  of 
the  corporation  are.  Thompson  on  Corporations,  Vol. 
1,  Sec.  714-732;  Cook  on  Corporations,  Vol.  1,  Sec.  136- 
153,  349-357;  German  National  Bank  v.  Nagel,  26  Ky. 
Law  Eep.,  748;  Perkins  v.  Embry,  24  Ky.  Law  Eep., 
1990;  First  National  Bank  of  Stanford  v.  Mattingly,  92 
Ky.,  650;  Southern  Development  Co.  v.  Silva,  125  U.  S., 
247,  31  Law  Ed.,  678. 

Applying  now  these  principles  to  the  facts  of  this 
case,  we  have  no  difficulty  in  reacMng  the  conclusion 
that  the  agent  did  make  material  as  well  as  false  repre- 
sentations concerning  the  value  of  the  stock  and  the  con- 
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dition  of  the  Insurance  Company  to  appellee,  and  that 
the  representations  exercised  a  controlling  iiifluence  in. 
inducing  him  to  buy  the  stock. 

Appellee  knew  nothing  about  the  condition  of  the  In- 
surance Company  before  he  met  the  agent,  and  the 
transaction  was  closed  within  a  few  hours  after  appellee 
first  met  and  became  acquainted  with  him.  During  the 
negotiations  that  resulted  in  the  purchase  of  the  stock, 
appellee  had  no  means  or  opportunity  of  learning  any- 
thing about  the  value  of  the  stock  or  the  condition  of  the 
company  except  from  the  agent  and  the  papers  he  fur- 
nished nor  was  there  anything  connected  with  the  trans- 
action that  would  put  him  on  notice  that  the  representa- 
tions made  by  the  agent  or  contained  in  the  papers  were 
not  true.  The  agent  came  to  him  with  a  letter  of  intro- 
duction from  a  friend,  and  all  of  the  representations 
that  he  made  were  reasonable  and  were  of  a  nature  cal- 
culated to  induce  an  ordinarily  prudent  business  man  to 
invest  in  the  enterprise.  The  agent  told  him,  for  ex- 
ample, that  John  M.  Carson,  who,  it  appears,  was  a  well- 
known  and  good  business  man  in  that  community,  had 
subscribed  for  stock. 

It  is  a  matter  of  common  knowledge  that  i>erson3 
who  are  approached  with  propositions  relating  to  the 
investment  of  money  are  frequently  influenced  to  either 
make  or  decline  the  investment  by  knowledge  of  what 
some  friend  or  neighbor  or  acquaintance,  in  whose  busi- 
ness ability  they  have  confidence,  has  done  in  reference 
to  the  same  character  of  investment.  That  agents  so- 
liciting subscriptions  to  stock  appreciate  the  value  of 
being  able  to  tell  persons  they  desire  to  trade  with  that 
this  or  that  influential  man  in  the  community  has  made 
a  like  investment,  is  well  illustrated  by  what  took  place 
in  this  case.    Carson  testifies  that, 

**Streit  said  to  me  that  if  I  would  buy  some  of  his 
stock,  as  well  as  I  can  remember,  as  much  as  $250  worth, 
and  would  use  my  influence  to  aid  him  in  disposing  of 
the  stock  to  other  persons,  that  he  would  allow  me 
one  dollar  for  each  share  we  sold,'*  and  that  '4f  it  did 
not  suit  me  to  pay  for  the  stock,  the  company  would  give 
me  as  much  time  as  I  would  want,  and  if  I  was  not  then 
ready  to  pay  for  it,  he  would  see  that  the  time  was  ex- 
tended without  troubling  me,  and  that  he  made  that  of- 
fer as  an  inducement  for  me  to  purchase  some  stock  so 
that  he  could  use  my  name  with  people  as  having  pur- 
chased it.^' 
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The  false  statement  made  by  the  agent  in  reference 
to  Carson  related  to  a  fact  that  had  passed,  and  was  ob- 
viously made  for  the  purpose  of  inducing  appellee  to 
purchase  stock,  and  that  it  did  have  large  influence  in  ob- 
taining the  subscription,  we  have  no  doubt.  Coles  v* 
Kennedy,  81  la.,  360;  25  Am.  St.  Rep.,  503. 

A  further  false  and  material  statement  relating  to  an 
existing  fact  was  made  by  the  agent  when  he  told  appel- 
lee that  the  company  was  paying  27  per  cent  on  the  in- 
vestment, and  so  closely  connected  with  this  as  to  make 
it  almost  a  false  statement  of  an  existing  fact,  was  the 
representation  that  the  company  would  pay  a  dividend 
in  January,  1912. 

It  of  course  needs  no  argument  to  demonstrate  that 
an  agent  proposing  to  sell  stock  could  not  make  any  rep- 
resentations concerning  it  that  would  be  more  attractive 
to  a  prospective  purchaser  than  the  statement  that  it 
was  paying  and  would  pay  large  dividends,  and  it  is  not 
to  be  doubted  that  the  representations  the  agent  made 
to  appellee  in  reference  to  the  dividends  this  corjwration 
bad  and  would  pay  had  a  controlling  influence  in  induc- 
ing him  to  purchase  the  stock.  But  passing  the  repre- 
sentations as  to  the  dividend  that  the  company  would 
pay  in  January,  1912,  the  false  representation  concern- 
ing the  dividend  the  company  was  paying  at  the  time  the 
contract  was  entered  into  is  sufficient  in  itself  to  justify 
^  cancellation  of  the  contract. 

On  the  appeal  of  the  bank  the  evidence  shows  that 
the  notes  executed  by  appellee  to  the  Insurance  Com- 
pany were  purchased  and  discounted  by  the  bank  before 
the  maturi^  of  the  notes,  and  in  the  ordinary  course  of 
business,  without  notice  on  the  part  of  the  bank  of  any 
infirmity  in  the  notes.  It  is  shown  that  the  bank  did  not 
pay  the  proceeds  of  the  notes  to  the  Lisurance  Company 
but  retained  it  as  a  time  deposit,  issuing  to  the  Insur- 
ance Company  certificates  of  deposit.  Under  these  facts 
the  purchase  by  the  bank  of  the  notes  is  not  affected  by 
the  cancellation  of  the  contract  between  appellee  and 
the  Insurance  Company,  but  appellee  in  the  transaction 
with  the  bank  takes  the  place  of  the  Insurance  Company. 
In  other  words,  he  is  entitled  to  the  benefits  of  the  cer- 
tificates of  deposit  issued  by  the  bank  to  it,  and  so  when 
the  certificates  of  deposit  fall  due,  he  will  be  entitled  to 
receive  from  the  bank  the  amount  of  money  represented 
by  theuL 
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Wherefore,  the  judgment  on  the  appeal  of  the  Insur- 
ance Company  is  affirmed,  and  on  the  appeal  of  the  bank 
is  reversed,  with  directions  to  enter  a  judgment  not  in- 
consistent with  this  opinion. 


LouUviUe  &  NashvUle  Railroad  Company  v.  Lee. 

(Decided  June  3,  1913.) 

Appeal  from  Ohio  Circuit  Court. 

1.  Ck>ntract8 — ^Avoidance  for  Fraud — Settlement  Between  Injured 
Servant  and  Master — ^When   May  Be  Avoided. — ^A  servant  who 

•  settles  a  claim  against  the  master  growing  out  of  personal  in- 
juries may  avoid  the  settlement  if  he  can  show  that  fraud  was 
practiced  in  its  procurement  or  that  he  did  not  have  sufficient 
mental  capacity  to  understand  the  nature  or  effect  of  the  con- 
tract 

2.  Evidence — Statements  of  Unauthorized  Persons  to  Induce  In- 
jured Servant  to  Settle  Claim  Not  Competent — ^Where  an  in- 
jured servant  was  approached  by  persons  not  authorized  to  settle 
his  claim,  statements  made  to  him  by  them  are  not  competent  in 
an.  action  by  the  servant  to  recover  damages  from  the  master. 

GLENN  &  SIMMERMAN  and  CHARLES  H.  MOORMAN  for  ap- 
pellant 

HEAVRIN  &  WOODWARD  and  BEN  D.  RINQO  for  appeUeo. 

Opinion  op  the  Coubt  by  Judge  Cabboll — ^Beversiug. 

The  appellee,  Wayne  Lee,  while  working  for  the  ap- 
pellant company,  on  July  9, 1910,  as  a  section  hand,  was 
injured  by  being  thrown  from  a  hand-car  on  which  he 
was  riding,  as  the  result  of  a  collision  with  another  hand- 
car. In  January  1911,  he  was  again  injured,  as  he  al- 
leged, by  the  negligence  of  the  company  in  the  operation 
of  its  trains. 

To  recover  damages  for  these  injuries,  he  brought 
suit,  and  on  a  trial  before  a  jury  a  verdict  was  returned 
assessing  the  damages  in  his  favor  on  account  of  the  in- 
juries received  in  July  at  $6,500,  the  jury  finding  in  favor 
of  the  defendqpt  on  account  of  the  January  accident.  On 
this  appeal  a  number  of  reasons  are  assigned  by  the  com- 
pany why  the  judgment  entered  on  the  verdict  should  be 
set  aside  and  a  new  trial  granted,  and  we  may  here  re- 
mark that  as  the  appellee  does  not  complain  of  the  find- 
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ing  against  him  on  account  of  the  January  accident,  the 
facts  relating  to  it  need  not  be  noticed. 

Li  its  answer  the  company,  after  denying  that  the 
injuries  received  by  appellee  in  July  resulted  from  any 
negligence  on  its  part,  pleaded  in  bar  of  the  action  a 
settlement  made  with  appellee  on  September  23, 1910. 

In  a  reply  the  appellee  averred  that  when  he  signed 
the  paper  pleaded  as  a  settlement,  he  was  in  such  mental 
and  physical  condition  on  account  of  the  injuries  received 
by  him  in  the  July  accident  that  he  did  not  know  the  na- 
ture or  quality  of  his  acts  or  understand  or  appreciate 
the  meaning  or  effect  of  the  paper  that  he  signed,  and 
further  averred  that  his  signature  was  procured  by 
fraud,  overreaching  and  misrepresentation  on  the  part 
of  the  agent  of  the  company. 

In  view  of  the  conclusion  we  have  reached  as  to  the 
disposition  of  the  case,  it  does  not  seem  necessary  to  go 
into  details  concerning  the  nature  of  the  accident  or  the 
extent  of  the  injuries  received  by  appellee.  We  may  how- 
ever, say  in  passing  that  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  the  July  accident  was 
the  result  of  negligence  on  the  part  of  employees  of  the 
company  superior  in  authority  to^  appellee,  and  that  the 
assessment  in  favor  of  appellee  was  not  excessive  con- 
sidering the  nature  and  extent  of  the  injuries  he  received. 
With  this  matter  out  of  the  way,  we  wUl  come  at  once  to 
consider  the  effect  of  the  settlement  made  with  appellee 
and  the  circumstances  surrounding  the  transaction,  tak- 
ing up  afterwards  other  matters  that  are  relied  on  by  the 
appellant  as  grounds  for  reversal. 

Putting  the  evidence  of  appellee  in  narrative  form,  he 
said  that  Perdue,  a  section  foreman  for  appellant,  Ham- 
mond, one  of  its  track  supervisors,  Shaft,  a  claim  agent 
and  Starks,  road  master,  came  to  see  him  at  different 
times  after  he  was  injured  and  talked  to  him  with  refer- 
ence to  making  a  settlement  with  the  company.  He  said 
he  saw  Mr.  Starks  the  first  time  at  Elmitch,  several  weeks 
after  he  was  injured,  and  when  he  was  able  to  go  about, 
and  that  the  following  conversation  took  place  between 
himself  and  Starks: 

**He  told  me  he  had  a  letter  from  Mr.  Logsden  and 


would  be  glad  to  know  what  I  wanted  for  a  settlement, 
and  I  asked  him  then  what  he  thought  I  was  entitled  to, 
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and  he  said  he  didn't  know,  that  he  had  been  authorized 
by  Mr.  Logsden  to  make  me  an  offer  and  he  had  to  be 
governed  by  that,  and  I  asked  him  how  much,  and  he 
said  $150,  and  I  told  him  I  didn't  think  that  was  enough 
and  he  says,  '^We  want  to  give  you  employment  so  you 
can  go  right  to  work,''  and  I  said  *WeU,  that  would  be 
different,'  and  I  asked  about  the  employment  and  he  said 
he  had  different  kinds,  and  I  said,  ^What  kind  of  a  job 
do  you  have  for  met'  and  he  said,  *  Mr.  Logsden  and  I 
have  talked  about  putting  you  on  as  lamp  inspector,'  and 
I  said,  *What  kind  of  a  job  is  that! '  ana  he  said,  *To  go 
over  the  division  and  inspect  the  switch  lamps,'  and  I 
said,  'That  would  be  running  about  all  the  time,  won't 
itf '  and  he  said,  *Yes,  but  I  tiiink  that  is  what  you  need, 
is  exercise  and  open  air,'  and  I  said,  *I  don't  think  so; 
I  think  I  need  something  like  a  stationary  job,'  and  he 
said,  'This  is  all  we  have,'  and  I  told  him,  I  said,  *I  don't 
know  anything  about  it;  possibly  it  would  suit  me  if  I 
understood  it,'  and  he  said,  'We  mean  to  instruct  you; 
what  to  do,'  and  I  asked  him  what  this  would  pay,  and 
he  said,  '$1.60  a  day,'  and  I  said,  'Suppose  I  can't  hold 
this  job,'  and  he  said,  'You  won't  know  xmtil  you  try,* 
and  I  said,  'If  I  try  and  fail,  then  what!'  He  said,  'We 
mean  to  give  you  something  you  can  hold,'  and  I  said,  'I 
don't  know;  possibly  this  will  be  the  best  thing  I  could 
do.'  " 

He  further  said  that  in  this  conversation  Starks  told 
liiTn  that  he  would  send  him  a  pass  to  come  to  Madison- 
ville  when  he  got  ready,  and  that  he  replied  that  he  would 
study  the  matter  over  and  that  on  September  23d,  he 
went  to  Madisonville  and  met  Starks,  when  the  following 
conversation  took  place : 

"He  said  that  he  couldn't  give  me  more  than  $150, 
that  he  would  give  me  this  job  and  would  settle  with  me, 
and  I  told  him  in  case  I  wasn't  able  to  do  this  work,  then 
what!  and  he  says,  'We  will  give  you  something;  we 
mean  to  settle  with  you,'  and  informed  me  that  the  L. 
&  N.  Company  was  looking  for  good  young  men  of  good 
intelligence,  and  he  had  taken  me  to  be  one — ^I  had  proven 
to  be  at  that  time,  and  he  believed  I  would  get  over  this 
wreck,  and  in  case  I  didn't  he  would  give  me  a  job  I  could 
see  to  and  I  told  him  I  had  been  informed  that  I  ought  to 
have  a  writing  to  show  I  had  a  lifetime  job,  and  he  said, 
^They  wUl  give  you  a  lifetime  job  only  this  way,  and  I 
will  guarantee  you  a  job  as  long  as  you  will  do  the  thing 
Tight.'   He  says,  'It  is  the  next  thing,  only  we  don't  giva 
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jojx  any  writing,  and  all  I  ask  you  to  do  is  to  sign  a  re- 
ceipt for  this  $150,  and  this  is  merely  up  to  now,  and  we 
will  settle  the  rest  afterwards/  *' 

He  further  said  that  as  a  result  of  this  conversation 
he  signed  the  following  receipt:  ** Received  of  the  Louis- 
ville &  Nashville  Railroad  Company  one  hundred  and 
fifty  00-100  dollars  ($150.00)  in  full  compromise,  settle- 
ment, and  adjustment  of  all  claims  and  demands  on  ac- 
count of  injuries  to  the  person,  including  those  that  may 
hereafter  develop  as  well  as  those  now  apparent,  and 
damage  to  and  loss  of  property,  sustained  by  me,  at  or 
near  Sunnydale,  Ky.,  on  the  9th  day  of  July,  1910,  while 
a  section  laborer  on  said  company's  railroad,  and  on 
every  other  account  whatsoever. 

''In  making  this  settlement,  no  promise  has  been  made 
to  me  of  future  employment,  and  the  amount  paid  me  in 
this  voucher  is  paid  in  settlement  of  my  claim  as  afore- 
said, and  not  as  lost  time,  wages,  or  otherwise  than  as 
aforesaid.  And  it  is  distinctly  understood  and  agreed 
by  me  that  the  sole  and  only  consideration  inducing  me  to 
execute  this  release  is  the  payment  to  me  of  the  sum  of 
money  mentioned  above. 

''Before  executing  this  release  I  have  fully  informed 
myself  of  its  contents  and  I  execute  it  with  full  knowl- 
edge thereof,  and  of  my  own  free  will  and  accord/' 

Asked,  "Did  you  know  at  that  time,  or  did  he  tell  you 
that  that  receipt  was  in  full  settlement  of  all  the  injuries 
you  had  received  before  that  time!"  he  replied,  "I  did 
not.*'  "Q.  Tell  the  jury  what  your  general  condition  was 
then  in  September  after  your  injury  in  July!  A.  It  was 
very  poor.  I  was  nothing  but  a  nervous  wreck  at  that 
time.  Q.  Was  a  receipt  ever  read  to  youf  A.  I  think  not. 
Q.  Did  you  ever  read  itf  A.  I  don't  remember  that  I 
d&d;  I  don't  think  I  did.  Q.  I  believe  you  did  sign  some 
sort  of  receipt  for  that  $150!  A.  Yes  sir.  Q.  Do  you  re- 
member when  you  signed  a  receipt  that  day!  Do  you 
think  you  signed  some  paper  that  day  f  A.  I  think  I  signed 
some  paper  that  day.  Q.  Did  you  know  that  the  paper  you 
signed  contained  any  such  statement  as  has  been  read 
out  of  this  paper!  A.  No  sir;  I  did  not.  Q.  What  did  in- 
duce you  to  sign  this  paper  that  Mr.  Starks  presented  to 
you!  A.  I  signed  it  as  a  mere  receipt.  Q.  What  induced 
you  to  sign  it!  Did  you,  or  not,  rely  on  what  the  man 
Starks  said  to  you!  A.  Yes  sir.  Q.  Did  you  believe  what 
he  had  said  about  this  was  true!  A.  I  believe  he  would 
stay  with  me.    Q.  Did  you  believe  what  he  said  about  it 
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was  truet  A  .  Tes  sir.  Q.  Did  you  read  this  receipt,  or 
nott  A.  I  don't  know  as  I  read  that  one.  As  I  stated,  I 
read  something  as  a  receipt,  a  mere  receipt.  Q.  Did  yon 
read  all  of  it f  A.  I  don't  know  that  I  read  all  of  it.  Q. 
Was  it  ever  read  to  yonf  A.  Na  sir;  I  don't  think  it 
ever  was." 

Dr.  Dnflf,  the  physician  who  attended  appellee,  was 
asked:  "Was  he,  or  not,  competent  at  that  time,  Sep- 
tember 23,  1910,  by  reason  of  his  physical  and  mental 
condition,  snch  as  yon  have  described,  to  attend  to  busi- 
ness and  know  and  understand  the  effect  of  his  acts  and 
appreciate  their  effect?  A.  I  don't  think  he  was." 

Without  relating  more  of  the  evidence  upon  this 
point,  it  appears  that  on  different  occasions  after  ap- 
pellee was  injured  Starks  and  other  employees  of  the  rail- 
road company  discussed  with  appellee  the  subject  of 
making  a  settlement,  and  that  the  settlement  made  on 
September  23d  was  practically  the  same  as  the  proposition 
that  Starks  had  made  as  the  basis  of  a  settlement  in  the 
conversation  with  appellee  some  days  before  at  Elmitch. 
It  is  very  evident  that  the  matter  of  making  a  settlement 
had  been  under  consideration  by  appellee  for  some 
\i'eeks  or  days  before  the  settlement  was  actually 
made,  and  also  that  in  the  ^  conversations  he  had 
with  Starks  no  misrepresentations  were  made  to  him 
by  Starks,  nor  was  he  decieved  by  anything  that  Starks 
said.  It  is  also  shown  that  appellee  was  paid  the  $150 
at  Madisonville,  and  that  he  at  once  went  to  work  as  a 
lamp  tender  and  continued  in  this  employment  until  he 
was  injured  in  January,  1911.  It  also  appears  that  ap- 
pelle  had  little  education  and  no  business  experience. 

There  is  some  evidence  that  he  believed  he  was  sign- 
ing a  receipt  for  $150,  and  that  he  did  not  know  that  the 
paper  he  signed  was  a  settlement  of  any  claim  he  might 
assert  for  damages,  and  there  is  some  evidence  that  his 
mental  condition  was  such  that  he  could  not  understand 
or  appreciate  the  effect  of  his  acts.  The  evidence  as  to 
appellee's  ignorance  of  the  contents  of  the  paper  he 
signed,  and  as  to  his  want  of  capacity  to  understand  and 
appreciate  it,  is  not  at  all  satisfactory,  but  we  think  it 
was  sufficient  to  take  the  case  to  the  jury  upon  this  issue, 
but  there  was  no  evidence  to  take  the  case  to  the  jury 
upon  the  issue  made  by  the  pleadings  that  he  was  in- 
duced to  sign  the  paper  by  fraud  or  misrepresentation. 

The  court,  however,  instructed  the  jury  that  if  they 
believed  from  the  evidence  *Hhat  the  plaintiff  was  not, 
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at  the  time  the  writing  referred  to  was  executed  by  him, 
mentally  competent  to  understand  the  nature  and  effect 
of  such  contract,  or  if  you  believe  that  the  agents  and 
servants  of  the  defendant  fraudulently  misrepresented 
to  the  plaintiff  the  terms  and  conditions  of  the  said  con- 
tract of  settlement,  and  fraudulently  represented  to  the 
plaintiff  that  the  writing  referred  to  was  merely  a  re- 
ceipt for  the  sum  of  $150,  and  that  it  would  not  preclude 
him  from  collecting  by  suit  or  otherwise  for  such  injuries 
as  might  prove  to  be  permanent,  and  that  the  settlement 
was  not  final  and  was  not  meant  to  cover  any  future  or 
permanent  injuries,  and  that  by  reason  of  such  fraud- 
ulent misrepresentations,  if  any  made,  by  the  agents  and 
servants  of  the  defendant,  the  plaintiff  was  induced  to 
and  did  sign  the  written  contract  of  settlement,  relying 
upon  the  representations  aforesaid/'      •    •    •    • 

In  our  opinion  the  court  committed  error  in  submit- 
ting any  instruction  upon  the  subject  of  fraudulent  mis- 
represenation,  or  misrepresentations  of  any  kind,  made 
to  appellee.  The  jury  should  only  have  been  instructed 
on  the  subject  of  appellee's  lack  of  mental  capacity  to 
understand  the  nature  and  effect  of  the  paper  he  signed, 
and  upon  this  point  should  have  been  told  in  substance 
that  if  in  the  paper  signed  by  appellee,  he  agreed  to  ac- 
cept $150  in  full  settlement  of  all  claims  for  damages 
arising  out  of  the  injuries  he  sustained  in  July,  1910, 
they  should  find  for  the  defendant,  unless  they  believed 
from  the  evidence  that  when  appelle  signed  this  paper 
he  did  not  have  mental  capacity  sufficient  to  understand 
its  nature  and  effect  and  believed  that  he  was  signing  a 
receipt  for  $150  and  not  a  settlement  of  any  claim  he 
might  have  for  damages. 

In  reference  to  the  admission  of  evidence,  it  was  error 
to  permit  appellee  to  relate  anything  that  any  of  the  em- 
ployes of  the  railroad  company  said  in  reference  to  a 
settlement  except  Starks  and  Shaft,  or  some  one  acting 
for  them,  or  one  of  them.  Starks,  the  Superintendent, 
and  Shaft,  the  Claim  Agent,  had  authority  to  make  settle- 
ments, but  it  does  not  appear  that  the  other  persons  did, 
and  what  they  said  to  appellee  was  not  competent  for  any 
purpose. 

It  was  further  error  to  submit  to  Dr.  Duff  the  ques- 
tion in  the  form  it  was  put  as  to  the  physical  and  mental 
condition  of  appellee  at  the  time  the  settlement  was  made. 
Dr.  Duff  was  not  competent  to  testify  on  this  subject  un- 
less he  first  qualified  himself  as  an  expert  by  saying  that 
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he  knew  what  the  mental  condition  of  appellee  was  when 
the  settlement  was  made,  and  if  he  so  qualified  himself, 
the  inqnry  should  have  been  limited  to  the  competency  of 
appellee  to  know  and  understand  the  nature,  extent  and 
effect  of  the  contract  he  entered  into. 

It  was  further  error  for  the  court  to  permit  appellee 
to  make  any  statement  concerning  his  financial  condition, 
and  the  conduct  of  counsel  in  asking  Arbuckle,  who  was 
injured  at  the  same  time  appellee  was,  if  efforts  had  been 
made  to  settle  with  him,  and  what  he  received  in  settle- 
ment, was  highly  prejudicial.  It  is  true  the  court  promptly 
sustained  objections  to  these  questions,  but  neverheless 
the  questions  were  manifestly  improper,  and  we  have 
so  ruled  in  several  cases.  L.  &  N.  B.  B.  Co.  v.  Beaume, 
128  Ky.,  90. 

For  the  reasons  indicated,  the  judgment  is  reversed, 
with  directions  for  a  new  trial  in  conformity  with  this 
opinion. 


Daniek  v.  Charles,  et  aL 

(Decided  June  3,  1918.) 

Appeal  from  Pike  Circuit  Court. 

Finding  of  CbanceUor — Substantial  Justice. — ^Where,  upon  a  con- 
sideration of  the  whole  case,  it  appears  that  the  judgment  of  the 
chancellor  did  substantial  justice  between  the  parties,  it  wm 
not  be  disturbed. 

Improvements — ^Dower. — Claim  for  Against  Other  Lands. — 
Where  the  widow  of  an  intestate  is  allotted  dower  and  also  pur- 
chases the  remainder  of  the  intestate's  lands  and  in  an  action  by 
her  children,  the  deed  to  her  is  set  aside  on  the  ground  that  she 
was  the  administratrix  of  her  husband,  and  the  case  is  remanded 
to  settle  the  accounts  between  her  and  the  children,  she  cannot 
assert  a  claim  for  improvements  erected  on  the  land  assigned 
her  as  dower. 

Dower. — ^Where  an  i  .testate's  land  are  leased  before  his  death, 
and  the  widow  is  thereafter  assigned  dower  in  certain  portions 
of  his  lands,  she  is  not  entitled  to  dower  in  the  royalties  paid 
on  coal  not  mined  f-  m  the  dower  land. 

J.  S.  CLINE  for  appellant 

C.  M.  WHITE  and  P.  B.  STRATTON  for  appelleea 
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Opinion  op  the  Coubt  by  William  Boqebs  Clay, 
CoMMissiONBB — ^Affirming  on  original  and  cross  appeals. 

This  is  the  second  appeal  of  this  case.  The  opinion 
on  the  former  appeal  may  be  found  in  140  Ky.,  379, 
nnder  the  title  of  Charles,  et  al.  v.  Daniels,  et  al.  Wil- 
liam Daniels  died  in  the  year  1900,  leaving  a  widow, 
Mary  Daniels,  and  13  children.  He  owned  at  his  death 
a  tract  of  land  in  Pike  County,  Kentucky,  consisting  of 
about  800  acres.  The  widow,  Mary  Daniels,  qualified  as 
his  administratrix  on  April  25,  1900.  She  also  qualified 
as  guardian  of  the  infant  children.  Soon  after  the 
death  of  William  Daniels,  the  lands  were  partitioned, 
and  Mary  Daniels,  the  widow,  was  allotted  dower  in  one- 
third  thereof.  Thereafter  the  remainder  of  the  land 
was  sold,  and  she  became  the  purchaser.  Some  time 
later  certain  of  the  children  brought  suit  to  set  aside  the 
deed  to  her  on  the  ground  that  she  was  the  administra- 
trix of  her  husband  at  the  time  of  the  purchase  and  could 
not,  therefore,  buy  Ms  land  and  hold  it  in  her  own  right 
as  against  her  children.  The  trial  court  set  the  deed 
aside.  On  appeal  to  this  court  the  judgment  was  af- 
firmed.   In  remanding  the  case,  the  court  said: 

**0n  the  return  of  the  case  to  the  circuit  court,  it  will 
be  referred  to  a  commissioner  to  take  proof  and  report 
how  the  account  stands  between  the  plaintifiFs  and  the 
defendant,  Mary  Daniels,  crediting  her  with  what  she 
has  paid,  with  interest  from  the  time  she  paid  it,  and 
charging  her  with  what  she  has  received,  including 
rents,  as  of  the  date  she  received  each  sum,  as  in  the 
case  of  partial  payments.  *' 

On  the  return  of  the  case  it  was  referred  to  the  mas- 
ter commissioner  to  settle  the  accounts  between  plain- 
tiffs and  defendant  Defendant,  Mary  Daniels,  filled 
an  amended  answer  and  counterclaim,  in  which  she  al- 
leged that  six  of  the  children  were  under  the  age  of  21 
years  at  the  time  of  her  husband's  death,  and  that  she 
was  entitled  to  recover  for  the  support  and  care  of  each 
of  said  children  for  a  period  of  eight  years,  and  that 
$100  a  year  each  was  a  reasonable  amount  for  their 
care  and  support.  Proof  was  heard,  and  at  the  May 
term  of  the  Pike  Circuit  Court  the  master  commissioner 
filed  his  report.  He  found  that  Mary  Daniels  had  paid 
out  certain  sums,  which,  together  with  the  interest  there- 
on, amounted  to  $2,910.21.  He  also  found  that  Mary 
Daniels  had  received  certain  sums,  which,  together  with 
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the  interest  thereon,  amounted  to  $2,865.38.  He  also 
concluded  that  the  allowance  of  rent  and  the  claim  for 
maintaining  the  children  should  be  offset  against  each 
other.  Upon  the  filing  of  the  commissioner's  report,  the 
widow  filed  exceptions  thereto,  based  on  the  fact  that 
she  had  paid  out  more  than  $2,910.21  on  the  debts  of  the 
decedent,  and  had  not  received  as  mudi  as  $2,865.38,  the 
amount  found  against  her  by  the  commissioner.  She 
also  excepted  on  the  ground  that  the  commissioner 
failed  to  allow  her  the  sum  of  $5,000,  the  value  of  certain 
permanent  and  lasting  improvements  which  had  been 
placed  on  the  land.  She  further  excepted  because  the 
commissioner  refused  to  allow  her  the  amount  of  taxes 
she  had  paid  on  the  land.  Plaintiffs  excepted  to  the  re- 
port on  the  ground  that  the  commissioner  failed  to 
charge  the  widow  with  the  value  of  86  trees  sold  at  $2 
a  tree,  and  on  the  further  ground  that  she  was  not 
charged  anything  on  account  of  rents.  On  the  other 
hand,  plaintiffs  admitted  that  the  widow  should  be  given 
credit  for  the  amount  of  taxes  paid.  At  the  September 
term,  1912,  of  the  Pike  Circuit  Court,  the  widow  filed  an 
amended  answer  and  counterclaim,  in  which  she  alleged 
that  she  had  placed  valuable,  permanent  and  lasting  im- 
provements on  the  land  in  question,  of  the  value  of  $5,- 
000,  and  that  she  had  paid  taxes  thereon  at  the  rate  of 
$50  a  year  for  12  years,  amounting  in  all  to  $600.  This 
pleading  was  controverted  of  record.  Thereafter  Mary 
Daniels  filed  amended  exceptions  to  the  commissioner's 
report,  based  on  the  fact  that  she  was  not  allowed  any- 
thing for  the  support  and  schooling  of  her  infant  chil- 
dren. Later  on,  she  tendered  and  offered  to  file  another 
amended  answer  and  counterclaim,  wherein  she  pleaded 
that  she  and  her  husband,  some  years  before  his  death, 
had  leased,  for  a  certain  royalty,  all  the  coal  in  and 
under  the  tract  of  land  in  question  to  J.  K.  Anderson, 
who  had  thereafter  assigned  his  lease  to  the  Thacker 
Coal  Mining  Company;  that  said  lease  was  entered  into 
by  her  and  her  husband  before  his  death,  and  that  she 
was  entitled  to  one-third  of  all  the  royalties  on  coal 
mined  and  shipped  from  the  land.  A  certified  copy  of 
the  lease  executed  by  Mary  Daniels  and  William  Dan- 
iels in  William  Daniels'  lifetime  was  tendered  and  of- 
fered to  be  filed  with  the  amended  answer  and  counter- 
claim. The  court,  refused  to  permit  the  amended  an- 
swer and  counterclaim  to  be  filed.  On  final  hearing,  the 
court  confirmed  the  report  of  the  commissioner,  and  ad- 
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judged  that  Mary  Daniels  should  recover  $44.83.  and 
that  the  rents  and  expenses  of  maintaining  the  children 
should  be  offset  against  each  other.  The  court  further 
adjudged  that  Mary  Daniels  had  received  on  June  6, 
1906,  $272  for  86  oak  trees,  and  that  this  should  be  off- 
set agaiDst  the  taxes  she  had  paid  on  said  land.  From 
this  judgment  Mary  Daniels  appeals,  and  plaintiffs 
prosecute  a  cross  appeal. 

We  think  it  reasonably  certaia  that  Mary  Daniels  ac- 
tually received  certain  sums  which,  together  with  the  in- 
terest thereon,  aggregated  the  sum  of  $2,865.38,  the 
amount  found  by  the  commissioner  and  confirmed  by  the 
chancellor.  There  is  testimony  to  the  effect  that  the 
sums  aggregating  the  above  amount  were  either  paid  to 
her  or  paid  to  others  by  her  direction.  Even  her  testi- 
mony fails  to  show  the  contrary. 

The  court  properly  refused  to  allow  Mary  Daniels 
anythiQg  on  account  of  improvements.  The  improve- 
ments were  not  made  on  the  land  in  controversy,  but  on 
that  part  of  the  land  assigned  to  her  as  dower.  She 
could  not  improve  the  dower  land,  or  purchase  improve- 
ments made  thereon  by  others,  and  claim  a  lien  therefor 
on  the  remainder  of  the  land. 

While  it  is  true  that  a  widow  may  be  endowed  in  a 
mine  already  opened,  and  it  has  also  been  held  that 
where  a  valid  lease  was  made  by  the  husband  in  his  life- 
time, she  is  entitled  to  dower  in  the  royalties,  this  rule 
applies  only  in  the  event  the  royalties  are  paid  on  coal 
mined  from  the  land  of  which  she  is  endowed.  Priddy 
V.  Griffith,  150  lU.,  560,  41  Am.  St.  Eep.,  397.  In  the 
present  case  no  coal  has  been  miued  from  the  dower 
land.  Should  any  coal  be  mined  there  in  the  future,  she 
may  present  her  claim  in  an  independent  action. 

While  under  the  facts  of  this  case  Mary  Daniels  was 
not  entitled  to  compensation  for  the  support  and  main- 
tenance of  her  infant  children,  yet  she  should  not  be 
charged  with  rent  in  their  favor  when  they  occupied  the 
farm  with  her  and  derived  their  support  from  its  culti- 
vation. It  also  appears  that  certain  of  the  older  of 
plaintiffs  occupied  the  farm  in  question  during  a  por- 
tion of  the  time  that  their  mother  was  in  possession, 
whUe  others  visited  her  with  their  families  and  remained 
there  for  different  periods  of  time.  Taking  into  con- 
sideration these  facts  and  the  further  fact  that  the 
taxes,  though  the  amount  proved  is  not  very  certain, 
probably  exceeded  the   value  of  the   timber  which  the 
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court  erroneously  fixed  at  $272  instead  of  $172,  we  con- 
clude that  the  judgment  of  the  chancellor  does  substan- 
tial justice  and  should  not,  therefore,  be  disturbed. 

tfudgment   affirmed  both  on  original  and  cross  ap- 
peals. 


Louisville  &  Nashville  Railroad  Company  v.  Millar. 

(Decided  June  3,  191S.) 

Appeal  from  Bell  Circuit  Oourt 

!•  Pleading — ^Lost  Time — Defective  Pleading — ^Introduction  of  Evi- 
dence Without  Objection. — ^When  lost  time  is  pleaded,  but  in  a 
defective  manner,  and  there  is  no  motion  to  make  the  petition 
more  specific,  and  evidence  on  the  question  is  heard  without  ob- 
jection, the  adverse  party  will  not  be  heard,  after  the  court  has 
properly  instructed  the  jury  and  a  verdict  has  been  returned, 
to  complain  of  the  admission  of  the  evidence  and  the  instruction 
based  on  it.  Tbe  error  of  the  court  in  so  instructing  the  jury 
will  be  deemed  to  be  waived. 

2.  Evidence — Res  Gestae. — Evidence  of  a  statement  made  by  the  in- 
jured party  two  or  three  minutes  after  he  was  injured  is  admiss- 
ible as  a  part  of  the  res  gestae. 

8.  Evidence — Improper  Admission — ^Error. — ^In  an  action  for  dam- 
ages for  personal  injuries,  statements  of  plaintiff's  mother  to 
the  effect  that  when  plaintiff  reached  her  house  after  he  was 
injured  she  regarded  his  condition  as  serious  because  he  was 
complaining,  groaning  and  "taking  on,"  even  though  inadmissible, 
is  not  of  sufficient  importance  to  Justify  a  reversaL 

4.  Pleading — ^Amended  Answer — ^Refusal — ^Abuse  of  Discretion. — 
The  refusal  of  the  trial  court  to  permit  the  filing  of  an  amended 
answer  offered  during  the  progress  of  the  trial  which  in  effect 
changes  the  defense  and  is  not  verified,  and  no  reason  is  shown 
why  it  was  not  previously  filed,  is  not  an  abuse  of  his  discre- 
tion. 

5.  Verdict — ^Excessive. — In  an  action  for  damages  for  personal  in- 
Jury,  evidence  examined,  and  a  verdict  of  $1,000  held  not  exces- 
sive. 

J.  W.  ALCORN,  a  W.  METCALFE  and  B.  D.  WARFIELD  for 
appellant 

J.  W.  RAWLINGS,  ROBERT  HARDING  and  E.  V.  PURYEAR  for 
appellee. 

Opinion  of  the  Court  by  William    Eogebs    Clay, 
Commissioner — ^AflSrming. 
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In  this  action  for  damages  for  personal  injury,  plain- 
tiff, J.  T.  Miller,  obtained  a  verdict  and  judgment  against 
the'  defendant,  Louisville  &  Nashville  Eailroad  Company, 
in  the  sum  of  $1,000.    The  railroad  company  appeals. 

The  facts  are  as  follows :  Plaintiff  was  a  brakeman  in 
the  employ  of  the  defendant.  The  accident  occurred  in 
Bell  County  about  seven  miles  from  Pineville.  The 
engineer,  with  seven  or  eight  cars  attached  to  the  engine, 
was  proceeding  to  a  point  where  a  box  car  was  standing, 
for  the  purpose  of  moving  the  box  car.  The  brake  on  the 
box  car  was  set.  The  other  cars  attached  to  the  engine 
were  gondolas.  When  the  cut  of  cars  reached  the  box 
car,  plaintiff  coupled  the  box  car  to  the  train.  He  gave 
the  engineer  a  signal  to  stand  still.  He  then  climbed  on 
the  box  car  for  the  purpose  of  releasing  the  brake.  It 
was  the  duty  of  the  en^neer,  under  the  rules  of  the  com- 
pany, to  stand  still  until  he  got  the  signal  from  plaintiff" 
to  move.  After  the  cut  of  cars  was  attached  to  the  box 
car  the  engineer  attempted  to  move  the  train,  but  was 
unable  to  do  so.  He  then  moved  forward  a  few  feet  ip 
order  to  take  the  slack  out  of  the  train,  and  backed  hia 
train  with  great  force  and  violence,  without  having  re- 
ceived any  signal  from  plaintiff  to  move  the  train.  Plain- 
tiff fell  from  the  box  car  and  struck  his  back  on  the  end 
of  the  gondola,  and  then  fell  to  the  ground.  According 
to  the  evidence  for  the  defendant,  the  engineer  moved  the 
train  at  the  time  with  no  more  than  the  usual  force,  and 
he  acted  on  a  signal  from  a  brakeman  by  the  name  of 
Eaton,  who  was  on  the  third  car  and  who  claims  to  have 
received  a  signal  from  plaintiff  to  move  the  train.  Plain- 
tiff denies  that  he  gave  him  a  signal  for  the  train  to  move. 

The  first  error  relied  on  is  the  action  of  the  court  in 
authorizing  a  recovery  for  lost  time.  The  petition,  after 
setting  forth  the  negligence  relied  on,  and  the  character 
of  plaintiff's  injuries,  concludes  with  the  following: 

'^And  he  has  been  disabled  and  lost  time  and  been 
permanently  injured,  all  of  which  has  been  and  is  to  his 
damage  in  the  sum  of  $10,000. '* 

It  is  insisted  that  as  lost  time  is  an  item  of  special 
damage,  and  as  the  petition  alleges  neither  the  amount 
of  time  lost  nor  the  amount  of  damages  sustained  on  that 
account,  the  court  erred  in  submitting  the  question  of 
lost  time  to  the  jury.  The  following  cases  are  relied  on 
to  sustain  this  position:  Lexington  Ey  Co.  v.  Britton, 
130  Ky.,  676;  Central  Ky.  Traction  Co.  v.  Chapman,  130 
Ky.,  342;  Bluegrass  Traction  Co.  v.  Ingalls,  140  Ky.^ 

Digitized  by  VjOOQIC 


238  KENTUCKY  EEPOETS  [Vol-  154 

488.  In  this  case  lost  time  was  pleaded,  but  in  snch  a  de- 
f  ective  manner  that  had  a  motion  been  made  to  make  the 
petition  more  specific,  it  shonld  have  been  sustained. 
No  such  motion  was  made.  Thereafter  evidence  on  the 
issue  of  lost  time  was  heard  without  objection.  It  is  the 
rule  that  where  a  matter  in  issue  is  defectively  pleaded, 
and  a  party  offers  evidence  in  support  of  the  matter  so 
defectively  pleaded,  and  there  is  no  objection  to  its  in- 
troduction, the  adverse  party  will  not  be  heard,  after 
the  court  has  properly  instructed  the  jury  and  the  verdict 
has  been  returned,  to  complain  of  the  admission  of  the 
evidence,  or  the  instruction  based  on  it.  In  such  a  case 
the  adverse  party  should  object  to  the  introduction  of  the 
evidence,  and  if  he  fails  to  do  so,  the  error  of  the  trial 
court  in  instructing  the  jury  upon  an  issue  not  properly 
pleaded  will  be  waived,  although  a  general  exception  may 
be  saved  to  the  instruction.  Lexington  &  Eastern  Ey. 
.  Co.,  et  al.  V.  Field,  152  Ky.,  19. 

The  evidence  of  Eaymond  Sinkhorn  and  of  Henry 
Miller,  who  testified  that  they  got  to  plaintiff  within  twoi 
or  three  minutes  after  he  was  injured,  and  the  plaintiff 
said  he  was  hurt  in  the  back  and  hip,  and  that  he  was 
lying  there  all  doubled  up  on  the  ground  and  groaning 
and  hollering,  was  competent  as  being  part  of  the  res 
gestae.  C,  N.  0.  &  T.  P.  Ey.  Co.  v.  Martin,  146  Ky.,  260; 
I.  C.  E.  E.  Co.  V.  Houtchens,  125  Ky.,  483;  L.  &  N.  E.  E. 
Co.  V.  Foley,  94  Ky.,  221. 

The  evidence  of  plaintiff's  mother  to  the  effect  that 
3yhen  plaintiff  arrived  at  her  house  after  the  accident  she 
regarded  his  condition  as  serious,  and  based  her  opinion 
on  the  fact  that  he  was  complaining,  groaning  and  "tak- 
ing on,''  even  if  inadmissible,  was  not  of  such  important 
<;haracter  as  to  justify  a  reversal. 

Among  other  things,  the  petition  averred  that  *4t 
was  the  duty  of  defendant's  engineer  in  charge  of  said 
train  nqt  to  move  same  forward  until  he  should  receive  a 
signal  to  do  so  from  this  plaintiff,  and  until  said  brake 
was  released."  The  petition  then  alleged  that  the  move- 
ment of  the  engine  was  contrary  to  such  duty.  This 
averment  was  not  traversed  by  the  original  answer.  Dur- 
ing the  trial  the  defendant  offered  to  file  an  amended 
answer  in  the  following  words:  "The  defendant,  for 
amended  answer,  denies  that  it  was  the  duty  of  the  de- 
fendant's engineer  in  charge  of  said  train  not  to  move 
same  forward  until  he  should  receive  a  signal  from  him 
to  do  so  or  until  said  brake  was  released."  The  plain- 
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tiff  objected  to  the  filing  of  the  amended  answer,  and  the 
court  refused  to  permit  it  to  be  filed.  The  amended 
answer  is  made  a  part  of  the  record.  The  purpose  of 
filing  the  amended  answer  was  to  enable  defendant  to 
show  that  a  brakeman  by  the  name  of  Eaton,  who  was 
between  the  engineer  and  plaintiff,  received  the  signal 
to  move  the  train  and  thereupon  transmitted  it  to  the 
enginer;  that  the  engineer  had  the  right  to  receive  a 
signal  from  Eaton,  and  if  Eaton  signaled  him  to  move 
the  train  without  a  signal  from  plaintiff  to  do  so,  it  was 
Eaton's  negligence,  or  the  negligence  of  a  fellow  servant, 
that  caused  the  injury,  instead  of  the  gross  negligence 
of  the  engineer.  It  will  be  seen,  therefore,  that  the  amend- 
ment would,  in  effect,  have  entirely  changed  the  de- 
fense. This  being  true,  and  the  amendment  not  having 
been  verified,  and  no  reason  haying  been  shown  yhy  it 
was  not  previously  filed,  the  trial  court,  in  refusing  to 
permit  it  to  be  filed,  did  not  abuse  a  sound  discretion. 

Lastly  it  is  insisted  that  the  verdict  is  excessive.  The 
evidence  shows  that  plaintiff  fell  from  the  top  of  a  box 
car  12  or  14  feet  high.  His  back  first  struck  on  the  end 
of  one  of  the  gondolas,  and  he  then  struck  the  ground. 
He  was  confined  to  his  bed  for  about  three  weeks.  He 
says  that  he  suffered  severely  from  his  injuries,  and 
while  after  that  time  he  had  attempted  to  work,  he  could 
not  work  as  he  had  formerly  done,  and  always  suffered 
when  he  did  work.  There  is  also  evidence  to  the  effect 
that  he  suffered  from  variococele,  and  that  his  right 
Iddney  was  displaced,  and  that  this  condition  was  due 
to  his  injury.  One  of  the  physicians  testified  that  this 
condition  would  be  permanent  unless  relieved  by  surgical 
operation.  In  view  of  these  facts,  and  of  the  fact  that 
the  verdict  is  only  for  the  sum  of  $1,000,  we  cannot  say 
that  it  is  excessive. 

Judgment  afSrmed. 


Keystone  Commercial  Company  ▼.  City  of  Maysville. 

(Decided  June  4,  1913.) 

Appeal  from  Mason  Circuit  Court. 

1.  Triat— Jnry  Trial  in  Equitable  Actions. — Section  12  of  the  Civil 
Code  of  Practice  providing  for  a  trial  by  Jury  of  issues  of  fact 
in  an  equitable  action  has  no  appUcation  where  the  pleadings 
fUl  to  make  an  issue. 
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2.  Pleading — ^Possession  of  Streets. — ^Where  the  petition  of  a  muni- 
cipality alleged  ownership  and  exclusive  control  over  a  street 
which  it  had  so  held  for  the  benefit  of  the  public,  generally,  for 
fifty  years,  it  stated  a  cause  of  action  for  injunctive  process  to 
require  the  defendant  to  remove  its  obstructions  from  the  street. 

3.  Trial — Sufficiency  of  Evidence. — ^Where  the  answer  f^ils  to 
make  an  issue,  the  alleged  insufficiency  of  the  evidence  to  sus- 
tain the  Judg'aent  is  not  open  to  review. 

ALLEN  D.  COLE  for  appellant 

W.  H.  REES  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Milleb — Affirming. 

On  December  2,  1785,  Patrick  Henry  as  governor  of 
Virginia,  issued  a  patent  to  John  May  for  800  acres  of 
land  binding  upon  the  Ohio  River  and  Limestone  Bun  in 
what  was  then  Fayette  County,  later  Bourbon  County, 
and  now  Mason  County,  Kentucky.  By  an  act  of  the 
General  Assembly  of  Virginia,  passed  December  11, 
1787,  the  town  of  Maysville  in  what  was  then  Bourbon 
County,  Kentucky,  was  incorporated,  with  Daniel  Boone 
and  five  others  named  as  trustees  in  the  act.  The  town 
was  located  upon  the  John  May  survey  above  described; 
town  lots  were  sold ;  and  early  in  the  last  century  the  lot 
fronting  on  the  south  side  of  Third  street  between  Sut- 
ton street  and  Maddox  avenue,  became  the  property  of 
Michael  Ryan.  What  was  then  known  as  a  part  of  the 
county  road  but  now  known  as  Phister  avenue,  ran  from 
Sutton  street  to  Maddox  avenue,  leaving  Sutton  street 
at  a  point  about  120  feet  south  of  Third  street.  Ryan 
bought  the  property  in  question  in  1848,  and  some  years 
later  he  sold  it  to  Purnell.  The  lot  extended  back  to 
Phister  avenue,  which  was  referred  to  in  the  deed- 
From  that  time  Phister  avenue  has  been  an  open  road- 
way or  street,  used  by  the  public  generally.  In  Novem- 
ber, 1908,  the  city  of  Maysville  brought  this  injunction 
fiuit  against  the  Keystone  Commercial  Company,  which 
in  the  meantime  by  mesne  conveyances,  became  the 
owner  of  the  Ryan  lot  upon  the  comer  of  Third  and  Sut- 
ton streets,  to  require  it  to  remove  a  fence  which  it  had 
placed  across  the  rear  end  of  its  lot  in  such  a  way  as  to 
completely  close  Phister  avenue.  The  plaintiff  express- 
ly claimed  under  the  reservation  of  the  Ryan  deed  which 
plaintiff  alleged  had  been  lost  beyond  recovery.  The 
defendant  answered  with  a  traverse  on  December  23, 
1908,  and  moved  the   court  to  transfer  the  case  to  the 
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ordinary  docket  for  a  jury  trial  upon  the  question  of 
fact  involved  in  the  claim  of  ownership  by  the  respec- 
tive parties.  The  motion  to  transfer  was  overruled  on 
January  9,  1909,  and  subsequently,  on  October  8,  1912, 
the  plaintiff  filed  an  amended  petition  in  which  it  with- 
drew the  allegations  of  the  original  petition  in  which  it 
was  stated  the  plaintiff  had  obtained  the  ownership  and 
title  to  Phister  avenue  by  a  dee4  from  Ryan ;  and  in  lieu 
thereof  the  amended  petition  alleged  that  the  city  had 
used  and  had  exclusive  jurisdiction  over  said  old  road 
or  passway  now  known  as  Phister  avenue,  as  a  street, 
for  more  than  fifty  years,  during  which  time  it  had  used 
and  treated  said  road  as  one  of  its  streets  and  as  a 
thoroughfare  for  the  use  of  the  city  and  the  public  gen- 
erally. No  answer  was  filed  to  this  amended  petition. 
The  parties  proceeded,  however,  by  depositions  to  pre- 
sent their  respective  claims  to  the  possession  and  owner- 
ship of  Phister  avenue;  and  upon  a  trial  the  chancellor 
granted  the  prayer  of  the  petition;  established  Phister 
avenue  as  one  of  the  streets  and  thoroughfares  of  the 
city  of  Maysville,  and  required  the  defendant  to  remove 
its  fence;  and  from  that  judgment  it  prosecutes  this 
appeal. 

Appellant  assigns  three  grounds  of  error;  (1)  that  the 
court  erred  in  overruling  its  motion  for  a  jury  trial  upon 
the  issue  of  fact;  (2)  that  its  demurrer  to  the  petition 
should  have  been  sustained;  (3)  that  the  chancellor's 
judgment  is  not  sustained  by  the  evidence. 

1.  Section  12  of  the  Civil  Code  of  Practice  provides 
that  in  an  equitable  action,  properly  commenced  as  such, 
either  party  may,  by  motion,  have  the  case  transferred 
to  the  ordinary  docket  for  the  trial  of  any  issue  concern- 
ing which  he  is  entitled  to  a  jury  trial.  The  right  given 
by  the  Code,  however,  is  to  trial  of  issues  concerning 
which  he  is  entitled  to  a  jury  trial;  but  if  no  issue  be 
formed  by  the  pleadings  there  is  nothing  to  try.  In  the 
case  at  bar,  the  appellant  failed  to  make  any  issue  as  to 
the  allegation  of  the  amended  petition,  which  were  dis- 
tinct from  and  wholly  different  from  the  issues  niade  by 
the  original  petition  and  the  answer.  We  have  carefully 
examined  the  answer  to  the  original  petition  and  find  that 
it  is  not  broad  enough  in  its  terms  to  make  an  issue  with 
the  allegations  of  the  amended  petition.  It  follows, 
therefore,  that  appellant  had  no  ground  for  transferring 
the  case  to  the  ordinary  docket  since  there  was  no  issue 
to  be  tried. 
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2.  Appellant  criticises  the  petition  becanse  it  fails 
to  allege  that  appellee  was  in  the  actual,  peaceable,  un- 
intermpted  and  exclusive  adverse  possession  of  the 
street  for  more  than  fifteen  years;  and  further  because  it 
is  claimed,  it  shows  upon  its  face  that  appellee,  if  its 
title  to  the  street  was  good  and  sufficient,  had  an  ade- 
quate remedy  at  law  and  that  an  injunction  would  not 
lie  for  that  reason.  The  demurrer  is  not  well  founded, 
since  the  amended  petition  expressly  alleged  that  the 
plaintiff  owned  said  street  and  had  had  exclusive  juris- 
diction over  it  and  had  used  it  as  a  street  and  thorough- 
fare for  more  than  fifty  years.  Of  course,  the  ownership 
in  the  city  was  for  the  use  of  the  public;  and  the 
amended  petition  alleged  that  it  was  so  exclusively  used 
for  the  public  during  the  period  mentioned.  The  peti- 
tion was  sufficient  and  the  chancellor  properly  overruled 
the  demurrer. 

3.  Little  need  be  said  as  to  the  third  ground  that  the 
judgment  of  the  chancellor  is  not  supported  by  the  evi- 
dence. In  the  first  place,  as  no  issue  was  made,  the  alle- 
gations of  the  amended  petition  stood  confessed,  and  no 
evidence  was  necessary  to  sustain  plaintiff's  cause  of 
action.  Furthermore,  if  we  should  treat  the  case  as 
though  an  issue  had  been  made  upon  the  amended  peti- 
tion, the  evidence  fully  sustains  the  finding  of  the  chan- 
cellor. 

Judgment  affirmed. 


McElwaine  ▼•  Commonwealth. 

(Decided  June  4,  1913.) 

Appeal  from  Wayne  Circuit  Court 

Homicide — ^When  No  Bye  Witness — Circumstantial  EMdence — 
Instructions. — In  a  case  of  homicide  to  which  there  is  no  eye 
witness,  and  the  Commonwealth  must  rely  wholly  upon  drcum- 
Btantial  evidence  in  attempting  to  prove  the  guilt  of  the  accused, 
the  trial  court  should  instruct  the  Jury  upon  the  law  as  to  mur- 
der, voluntary  manslaughter  and  self-defense  as  well  as  on  the 
subject  of  reasonable  doubt 

Homicide — Circumstantial  Evidence — ^Instructions. — ^The  above 
rule  does  not  apply,  however,  where  the  testimony  of  an  eye  wit- 
ness to  the  homicide,  supported  by  a  strong  chain  of  circumstan- 
tial evidence,  shows  the  crime  to  have  been  committed  premedi- 
tatedly  and  with  malice  aforethought,  and  the  only  defense  inter- 
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I»08ed  Is  the  defenlant's  personal  denial  of  guilt  and  &n  attempted 
alibi  As  in  such  case  the  crime  is  murder  or  nothing,  an  instruc- 
tion as  to  murder  and  reasonable  doubt  will  give  the  Jury  all  the 
law  required  for  their  guidance  In  arriving  at  a  verdict 

3.  Homicide — Evidence — ^E3xhiblt  of  Shells  Found  at  Place  of  Kill- 
ing.— ^As  a  breech  loader  double  barrel  shot  gun  was  used  in 
killing  the  deceased  and  three  or  more  shots  were  fired  in  com- 
mitting the  crime,  It  was  competent  to  exhibit  to  the  Jury  two 
empty  gun  shells,  identified  as  having  been  found  at  the  place 
of  the  killing,  upon  a  showing  that  they  were  of  the  kind  and 
quality  required  for  use  with  such  a  gun  as  the  defendant  was 
shown  to  have  had  in  his  possession  at  the  time  of  the  killing 

4.  Homicide — Evidence — Exhibit  of  Pieces  of  Deceased's  SkulL-' 
As  according  to  uncontradicted  evidence  the  shots  by  which  de- 
ceased was  killed  tore  away  the  top  of  his  head  and  scattered 
parts  of  the  brain  and  skull  on  the  ground  where  his  body  lay, 
it  was  competent,  after  identifying  them  as  the  same  found  with 
the  body,  to  exhibit  the  pieces  of  skull  in  evidence  to  the  Jury, 
without  proving  by  a  surgeon  or  anatomist  that  they  were  parts 
of  the  skull  of  a  human  being. 

C.  C.  DUNCAN,  J.  C.  DAVIS,  W.  B,  BERTRAM  and  O.  B.  BER. 
TRAM  for  appellant 

JAMES  GARNETT,  Attorney  General,  O.  S.  HOGAN,  Assistant 
Attorney  General  for  appellee. 

Opinion  op  the  Court  by  Judge  Settle — ^Affirming. 

The  appellant,  Andrew  McElwaine,  a  negro,  was 
tried,  convicted  and  given  the  death  penalty  in  the 
"Wayne  Circnit  Conrt,  under  an  indictment  charging  him 
with  the  murder  of  James  Baker,  also  a  negro.  He 
sought  a  new  trial  in  the  court  below  and  now  asks  of 
this  court  a  reversal  of  the  judgment  of  conviction  on 
two  grounds :  First,  that  the  trial  court  admitted  incom- 
petent evidence.  Second  that  the  court  in  instructing 
the  jury  failed  to  give  all  the  law  of  the  case. 

To  properly  determine  the  questions  thus  presented, 
consideration  of  the  evidence  will  be  necessary.  Appel- 
lant and  Baker,  prior  to  the  day  of  the  homicide,  were 
in  the  employ  of  the  Federal  Government  while  it  had 
under  construction  a  lock  and  dam  on  the  Cumberland 
Biver  in  Wayne  County;  the  former  having  been  at 
work  for  six  months  as  a  quarry  hand,  the  latter  for 
more  than  a  year  as  a  cook  or  waiter.  The  home  of  Ba- 
ker was  at  Burksville,  Cumberland  County,  that  of  ap- 
pellant at  Somerset,  Pulaski  County. 
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According  to  the  evidence,  both  received  two  days 
before  the  homicide  the  wages  due  them.  The  killing  oc- 
curred between  eight  and  nine  o'clock  A.  M.  Baker, 
after  avowing  his  purpose  to  return  to  his  home  at 
Burksville,  hired  of  one  Eads  a  mule  upon  which  to  make 
the  journey.  Before  starting,  however,  he  went  to  the 
store  of  Jim  Coomer  where  he  was  soon  followed  by  ap- 
pellant who  remained  at  the  store  until  Baker  mounted 
the  mule  and  left. 

It  appears  from  the  evidence  that  appellant  was  pres- 
ent when  Baker  hired  the  mule  from  Eads  and  then 
learned  from  the  conversation  between  them  what  route 
deceased  would  take  to  reach  the  Monticello  road  in  going 
to  Burksville.  Before  leaving  Coomer 's  store,  appeUant 
pointed  to  a  place  where  Coomer  had  previously  kept 
guns  for  sale,  asked  what  had  become  of  them  and  said 
he  wished  to  purchase  one.  Upon  being  told  by  Coomer 
that  the  guns  had  been  sold  and  that  he  had  none  for 
sale,  appellant  went  from  the  store  to  the  basement  of  a 
house  occupied  by  the  government  employees  where 
three  guns  were  kept;  one  a  double  barrel  shotgun. 
Tarrying  but  a  moment  in  the  basement  he  was  seen  by 
Bob  Williams,  a  witness,  who  testified  on  the  trial,  to 
come*  out  and  leave  the  premises  with  something  con- 
cealed under  a  raincoat  he  was  wearing  which  made  the 
coat  stand  out  in  the  upper  part  of  the  back  from  his 
body.  After  the  dead  body  of  Baker  was  found  a  search 
of  the  basement  disclosed  the  absence  of  the  double  bar- 
rel shotgun.  A  few  minutes  after  leaving  the  basement 
appellant  was  seen  by  another  witness,  Alonzo  Dickson, 
with  a  shotgun  in  his  hand  walking  rapidly  up  a  hollow 
that  led  to  a  quick  intersection  of  the  road  Baker  was 
traveling  to  reach  the  Monticello  road  and  it  was  on  the 
ridge  not  far  from  the  head  of  this  hollow  that  the  dead 
body  of  Baker  was  found. 

Henry  Burriss  met  Baker  on  the  road  near  where  his 
body  was  found  and  after  traveling  a  short  distance 
further  met  appellant  carrying  a  shotgun.  He  was  go- 
ing in  the  same  direction  Baker  was  traveling  and  asked 
Burriss  if  he  met  a  colored  man  and  said  that  the  person 
referred  to  was  leaving  without  his  gun  and  he  was  tak- 
ing it  to  him.  After  going  a  short  distance,  Burriss 
heard  three  or  four  shots. 

There  was  one  eye  witness  to  the  homicide.  Josh 
Hunter,  a  colored  man,  who  was  leading  a  mule  attached 
to  a  sled  and  on  his  way  to  the  lock  for  slop.    According 
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to  his  testimony,  appellant  came  along  the  road  over 
which  Baker  had  ridden  and  upon  getting  near  him  shot 
h\m  in  the  back.  The  shot  so  alarmed  Hunter's  mule 
that  it  ran  against  or  over  him  and  while  trjdng  to  keep 
out  of  ttie  way  of  his  mule  or  prevent  its  escape,  he 
heard  appellant  order  Baker  to  get  off  the  mule  he  was 
riding  and  as  the  latter  was  getting  off  or  falling  off  the 
mule,  appellant  shot  him  again,  the  shot-taking  effect  in 
his  face  or  head.  Hunter  then  hurriedly  led  his  mule 
and  sled  out  of  the  road  and  away  from  the  place  of 
shooting,  leaving  appellant  standing  over  the  body  of 
Baker  which  was  lying  in  the  road. 

Near  the  place  of  the  homicide,  Hunter  met  Harry 
Arthur,  a  white  man,  whom  he  told  of  the  killing  and  the 
latter  and  a  neighbor  found  the  body  of  Baker  where  it 
had  been  dragged  from  the  place  of  the  killing  and 
thrown  into  the  bushes  near  the  road.  Before  folding 
the  body  they  discovered  a  large  pool  of  blood,  some  of 
the  brains  of  Baker  and  parts  of  his  skull  in  the  road 
where  the  shooting  was  done;  the  top  of  Baker's  head 
had  been  blown  off  by  the  shot  from  the  jgun  and  some  of 
them  had  entered  the  back,  back  of  the  head  and  also 
the  face,  neck  and  chest. 

It  was  further  found  that  the  shirt  of  the  deceased 
had  been  pulled  over  his  head,  his  pockets  turned  inside 
out,  and  that  there  was  no  money  upon  his  person,  al- 
though he  was  known  to  have  started  from  Coomer's 
store  a  few  minutes  before  with  money  in  his  possession 
received  in  payment  of  the  wages  due  him. 

Appellant  was  not  seen  in  the  vicinity  after  the  homi- 
cide, but  was  later  arrested  in  Pulaski  County,  where  he 
had  remained  concealed  in  the  bam  of  a  friend  eight 
days. 

The  evidence  seemed  to  show  a  double  motive  for  the 
killing.  Appellant  in  giving  his  testimony,  admitted 
that  on  the  night  before  the  homicide  he  caught  Baker 
cheating  in  a  game  of  craps ;  that  they  had  a  quarrel  and 
scuffle  over  the  money  which  had  been  put  up  on  the  game 
and  that  in  the  scuffle  one  of  the  bills  had  been  partly 
torn.  He,  however,  claimed  that  early  on  the  morning  of 
the  killing  he  had  a  talk  \^dth  Baker  and  returned  to  Iiitti 
the  money  over  which  they  had  quarreled.  The  quarrel, 
together  with  the  statement  "come  down  off  that  mule,  I 
mean  what  I  say,"  appellant  made  to  Baker  at  the  time 
of  the  shooting  in  the  presence  of  Hunter,  furnished  evi- 
denceof  ill  will  and  malice  on  the  part  of  appellant  toward 
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Baker  and  conduced  to  supply  a  motive  for  the  homicide. 
In  addition,  proof  of  the  rifling  of  Baker's  i)ocket8  and 
taking  of  his  money  following  the  killing,  which  acta 
must  have  been  committed  by  his  slayer,  conduces  to 
show  that  the  motive  of  the  latter  was  robbery.  In  view 
of  these  facts,  it  is  not  wide  of  the  mark  to  say,  that  ia 
committing  the  crime  api)ellant  was  actuated  by  a  double 
motive. 

The  only  attempted  contradiction  of  the  evidence  of 
the  Commonwealth  is  found  in  the  testimony  of  the  ap- 
pellant, which  not  only  denied  his  guilt,  but  also  every 
fact  that  tended  to  show  any  opportunity  on  his  part  to 
commit  the  crime.  Indeed,  he  claimed  to  have  been  on  the 
opposite  side  of  the  Cumberland  river  from  the  place  of 
the  crime  at  the  time  it  was  committed,  and  in  an  attempt 
to  prove  this  fact,  introduced  as  a  witness  the  owner  of  a 
shanty  boat  who  testified  that  he  ferried  him  across  the 
ferry  as  he  (the  witness)  believed  at  about  eight  o^clock 
on  the  morning  of  the  murder ;  which  testimony,  if  true, 
would  have  established  an  alibi  for  appellant.  But  the 
force  of  this  testimony  was  destroyed  by  the  admission  of 
the  witness  that  his  watch  was  not  at  the  time  running, 
and  that  his  opinion  as  to  the  time  of  day  he  ferried  ap- 
pellant across  the  river  was  based  upon  mere  conjecture. 

The  careful  consideration  we  have  given  the  evidence 
convinces  us  that  appellant's  testimony,  and  that  of  the 
witness  claiming  to  have  ferried  him  across  the  river, 
was  so  wholly  at  variance  with  the  many  facts  manifest- 
ing his  guilt  established  by  the  Commonwealth's  evi- 
dence, we  are  not  surprised  at  its  rejection  by  the  jury. 
In  our  opinion  a  verdict  declaratory  of  appellant's  guilt 
was  authorized  by  the  evidence;  and  while  the  punish- 
ment inflicted  is  the  severest  known  to  the  law,  it  was  the 
province  of  the  jury  to  fix  it  and  in  the  absence  from  the 
record  of  prejudicial  error  in  some  ruling  of  the  trial 
court,  the  verdict  must  stand. 

It  is  appellant's  contention  that  the  court  erred  in 
admitting  evidence  of  the  finding  of  two  empty  cartridge 
shells*  on  the  ground  at  the  place  of  the  murder  and  in 
submitting  them  to  the  inspection  of  the  jury;  also  in  al- 
lowing the  coroner  to  exhibit  to  the  jury  pieces  of  the 
skull  bone  of  James  Baker,  wdthout  first  proving  by  a 
competent  anatomist  that  they  were  parts  of  a  skull  bone. 
Neither  of  these  objections  can  properly  be  sustained. 
It  was  competent  to  prove  the  finding  of  the  empty  shells 
also  to  exhibit  them  to  the  jury.    According  to  the 
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evidence,  appellant  killed  Baker  with  a  double  barrel 
breech  loader  shotgun,  in  shooting  which,  shells  of  the 
size  and  quality  of  those  found  at  the  place  of  the  killing 
were  required ;  and  if,  as  the  evidence  showed,  appellant 
fired  more  than  two  shots  at  Baker,  he  had  to  remove 
from  the  gun  the  two  shells  first  used,  and  being  found 
where  the  killing  occurred,  the  jury  had  the  right  to  infer 
that  they  were  removed  by  appellant  and  thro^vTi  to  the 
ground  to  make  room  for  two  other  shells  which  were 
used  in  firing  the  last  two  shots  at  Baker.  The  Common- 
wealth did  not  have  the  gun  with  which  the  killing  was 
done,  therefore,  the  empty  shells  could  not  be  fitted  to  the 
gun,  but  in  its  absence  the  Commonwealth  had  the  right, 
after  identifying  the  shells  as  the  two  found,  to  prove,  as 
was  done,  that  Siey  were  of  the  kind  used  for  a  shotgun 
such  as  was  employed  to  kill  Baker. 

The  introduction  as  evidence  of  the  pieces  of  skull 
bone  was  also  competent.  They  were  found  where  the 
killing  occurred  by  the  coroner  with  the  blood  and  a  part 
of  the  brains  of  the  deceased,  and  as  the  top  of  the  lat- 
ter *s  head  was  shot  off  and  some  of  the  brains  and  pieces 
of  skull  were  missing,  it  did  not  require  a  surgeon  or 
anatomist  to  testify  as  an  expert  that  the  pieces  of  bone 
introduced  in  evidence  were  parts  of  the  skull  of  a  human 
being. 

We  find  no  merit  in  appellant's  complaint  as  to  the 
instructions.  An  instruction  submitting  to  the  jury  the 
question  whether  he  was  guilty  of  voluntary  manslaugh- 
ter would  have  been  improper,  as  would  also  an  instruc- 
tion upon  the  law  of  self  defense.  The  crime  was  murder 
or  nothing.  There  was  no  attempt  upon  the  part  of  ap- 
pellant to  show  that  he  acted  in  self-defense.  On  the  con- 
trary, his  only  defense  was  an  attempt  at  proving  an 
alibi.  If  he  did  the  killing  the  act,  according  to  the  testi- 
mony of  Hunter,  the  only  eye  witness,  was  murder.  So 
if  from  the  evidence  the  jury  believed  him  guilty  they 
necessarily  had  to  find  him  guilty  of  murder.  In  cases  of 
homicide  to  which  there  is  no  eye  witness  and  the  Com- 
monwealth must  rely  wholly  upon  circumstantial  evi- 
dence in  attempting  to  prove  the  defendant's  guilt,  we 
have  generally  held  that  the  trial  court  should  instruct 
the  jury  upon  the  law  of  murder,  voluntary  manslaughter 
and  self-defense,  as  well  as  on  the  subject  of  reasonable 
doubt;  but  this  rule  does  not  apply  in  a  case  like  the  one 
at  bar  where  the  testimony  of  the  only  eye  witness  to  the 
killing,  supported  by  a  strong  chain  of  circumstantial 
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evidence,  shows  the  crime  to  have  been  committed  pre- 
meditatedly  and  with  malice  aforethonght,  and  the  only 
defense  interposed  by  the  accused  is  a  denial  of  guilt  and 
an  attempted  alibi.  O'Brien  v.  Commonwealth,  89  Ky., 
363;  Mackey  v.  Commonwealth,  80  Ky.,  345;  Gatlift  v. 
Commonwealth,  32  Ky.  Law  Rep.,  1063;  Steeley  v.  Com- 
monwealth, 129  Ky.,  524;  Gordon  v.  Commonwealth,  136 
Ky.,  508;  Bast  v.  Commonwealth,  124  Ky.,  747.  In  such 
a  case  an  instruction  as  to  murder  and  reasonable  doubt 
will  give  the  jury  all  the  law  required  for  their  guidance 
in  arriving  at  a  verdict.  They  were  thus  instructed  in 
this  case  and  instructions  as  to  voluntary  manslaughter 
and  self-defense  were  unnecessary  and  would  have  been 
improper. 

The  record  disclosing  no  reason  for  disturbing  the 
verdict,  the  judgment  is  ad£rmed* 


Cooper,  et  aL  ▼•  Washington,  et  aL 

(Decided  June  4,  1913.) 

Appeal  from  Christian  Circuit  Court. 

1.  Basements— Action  to  Be  Adjudged  Owner  of  Passway— Bri- 
dence — ^Instructions. — ^In  an  action  seeking  to  be  adjudged  the 
owner  of  and  entitled  to  the  use  of  a  iMissway  and  for  damages 
Dor  its  obstruction,  the  Jury  under  a  peremptory  instruction  find- 
ing for  defendants  on  the  question  of  title,  but  finding  that  plain- 
tiffs had  a  right  of  passway,  under  submission  on  that  question* 
upon  appeal  by  the  defendants  as  to  plaintUFs  right  of  easement, 
there  being  no  cross  appeal  by  defendants,  the  questions  of  title 
and  damage  are  eliminated,  and  the  eridence  as  to  whether  the 
use  was  exercised  as  a  matter  of  right,  or  was  merely  permissiye, 
being  irreconcilable,  and  the  instructions  properly  submitting  the 
issue,  the  Judgment  must  be  afllrmed. 

2.  E^asements — Title — ^Evidence — Introduction  of  Incompetent  Evi- 
dence— ^Harmless  Error. — In  an  action  seeking  to  be  adjudged  the 
owner  of  and  entitled  to  the  use  of  a  passway,  the  Jury  finding  for 
defendants  on  the  question  of  title  under  a  peremptory  instruc- 
tion, the  introduction  of  testimony  by  plaintllfs  as  to  the  glying 
of  land  for  the  passway  by  their  ancestor  and  the  remote  vendor 
of  defendants,  and  an  instruction  based  upon  it  was  harmless 
error.  If  the  title  to  the  land  was  in  defendants  as  the  court  in- 
structed the  Jury  the  Jury  could  not  have  found  that  plaintiffs  had 
the  right  to  use  the  passway  under  an  agreement  with  their  yen- 
dor. 
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DOUGLiAS  BELL,  'iiilMBLJ!]  &  BELL  for  appellants. 
THOMAS  P.  COOK  for  appellees. 

OpDaoN  OF  THE  CouBT  BY  JuDGB  TuBNEB — ^Affirming. 

This  is  an  ordinary  action  by  appellees  against  appel- 
lants seeUng  to  be  adjudged  the  owners  of,  and  entitled 
to  the  use  of,  a  certain  alley  or  passway  in  Hopkinsville, 
Kentucky,  and  damages  for  the  obstruction  thereof  by 
appellants. 

On  the  trial  in  the  lower  court  under  peremptory  in- 
structions, the  jury  found  for  defendants  on  the  question 
of  title,  but  the  case  was  submitted  to  the  jury  on  the 
question  whether  plaintiffs  had  an  easement  in,  or  right 
of  user  of  the  alley,  and  also  upon  the  question  of  dam- 
ages for  the  obstruction  thereof.  The  jury  found  that 
the  plaintiffs  had  a  right  of  passway  in  the  alley,  but 
failed  to  find  any  damages  for  the  obstruction. 

The  defendants  have  appealed  from  the  judgment 
^ving  to  plaintiffs  an  easement  in  the  alley,  and  as  there 
18  no  cross  appeal  by  the  plaintiffs,  the  questions  of  title 
and  damage  are  eliminated. 

The  alley  in  question  is  16  feet  wide  and  runs  a  little 
south  of  west  from  the  Canton  Pike  back  towards  what 
is  known  as  the  Phelps  farm  in  the  edge  of  Hopkinsville, 
and  along  the  south  line  of  what  is  conceded  by  appel- 
lants to  be  the  property  of  appellees. 

The  property  of  appellees  is  about  an  acre,  shaped 
somewhat  in  the  form  of  a  trianjgle,  running  from  a  turn 
in  the  Canton  road  back  westwardly.  The  alley  until  a 
few  years  ago  was  used  not  only  by  appellees  and  their 
ancestors,  but  was  used  by  all  the  occupants  and  tenants 
on  the  whole  Phelps  farm  for  the  purposes  of  ingress  and 
egress  to  and  from  that  place. 

It  appears  from  the  evidence  that  both  sides  of  this 
lane  have  been  fenced  for  sixty  or  seventy  years,  and  the 
evidence  of  appellees  goes  to  show  that  they  and  their 
ancestors  have  claimed  the  right  to  use  this  lane,  and  have 
had  the  use  of  it  for  that  length  of  time.  On  the  other 
hand,  it  is  shown  by  the  evidence  of  appellants,  that  the 
title  to  this  lane  was  always  in  the  persons  o^vning  the 
Phelps  land,  and  that  the  use  of  it  by  the  appellees 
through  all  this  long  period  was  merely  permissive.  It 
may  be  said  that  the  evidence  as  to  whether  the  use  was 
exercised  as  a  matter  of  right,  or  was  merely  permissive 
is  irreconcilable,  and  it  only  remains  to  inquire  whether 
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the  court  in  its  instructions  properly  submitted  this 
issue. 

The  court  instructed  the  jury  in  substance,  that  if 
they  should  believe  that  the  plaintiffs  and  those  under 
whom  they  claimed,  had  used  and  claimed  the  right  to  use 
the  alley  continuously  for  fifteen  years  or  longer,  that 
the  law  will  presume  a  grant  of  right  of  pass- 
way  over  the  same,  although  the  plaintiffs  may 
not  own  an  luterest  in  the  land;  and  in  a  sepa- 
rate instruction  told  the  jury,  that  if  they  believe 
the  lane  in  controversy  was  used  by  the  plaintiffs  and 
those  under  whom  they  claimed,  not  as  a  matter  of  right, 
but  merely  by  the  permission  and  consent  of  the  owners 
thereof,  such  use  would  not  confer  upon  the  plaintiffs  any 
right  to  the  use  thereof,  no  matter  how  long  such  use  had 
continued.  While^  it  would  have  been  better  to  have  em- 
braced these  two  ideas  in  the  same  instruction,  but  when 
read  and  considered  together  as  they  must  be,  they  could 
not  have  misled  the  jury. 

But  it  is  claimed  that  these  instructions  do  not  require 
that  the  claim  of  right  to  the  use  of  the  lane  was  adverse; 
but  the  very  assertion  of  the  right  to  use  a  passway  is  ia 
its  nature  adverse.  And  besides,  the  evidence  in  this  case 
shows  that  appellees  had  the  right  to  the  use  of  the  pass- 
way  jointly  and  in  connection  with  the  owners  and  occu- 
pants of  the  Phelps  farm,  and  in  a  strict  sense  they  were 
not  claiming  the  use  of  it  adversely  to  them,  but  merely 
the  right  to  the  use  of  it  jointly  with  them. 

Fairly  construed,  the  two  instructions  read  together 
submitted  the  correct  issue  to  the  jury. 

The  plaintiffs  in  their  petition  set  up  an  agreement 
alleged  to  have  been  made  long  yearsbefore,between  their 
ancestor  and  Hiram  Phelps,  whereby  each  gave  one-half  of 
the  land  composing  the  lane ;  and  some  rather  vague  and 
uncertain  testimony  along  this  line  was  permitted  to  go 
to  the  jurjr.  It  is  complained  by  appellants  that  this  tes- 
timony, given  by  some  of  the  plaintiffs,  was  incompetent 
because  Hiram  Phelps  was  long  since  dead  at  the  time  it 
was  given. 

The  lower  court  submitted  an  instruction  based  upon 
this  testimony,  and  it  is  insisted  that  there  was  no  com- 
petent testimony  upon  which  to  base  such  an  instruction. 
Assuming  this  evidence  to  have  been  incompetent,  and 
that  the  instruction  based  upon  it  was  improperly  given, 
in  view  of  the  peremptory  instruction  of  the  court  to 
find  for  appellants  as  to  the  title  to  the  land,  it  was  at  the 
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most  a  harmless  error;  for  if  the  title  to  the  land  was 
in  the  vendees  of  Phelps  as  the  court  instructed  the  jury, 
it  is  impossible  that  the  jury  could  have  found  that  the 
appeUees  had  the  right  to  use  the  passway  under  any 
such  agreement  with  Phelps.  It  is  clear  from  the  whole 
record  that  the  verdict  was  based  upon  the  other  two  in- 
structions. Upon  the  whole  case  we  see  no  prejudicial 
error. 

Judgment  afSrmed*  « 


Steams  Lumber  Company  v.  Imnan. 

(Decided  June  4,  1913.) 

Appeal  from  Whitley  Circuit  Court. 

X  Gontracts — ^Measure  of  Damages — ^Instruction— Failure  to  Giye.^ 
Brror. — ^In  an  action  for  damages  for  breach  of  a  contract,  an  in* 
Btructlon  that  gives  the  Jury  no  guide  by  which  to  determine  the 
amount  of  damages  is  erroneous. 

2.  Contracts— Measure  of  Damages.^Where  plaintiff  contracted 
with  the  defendant  to  cut  and  haul  timber  at  certain  agreed  prices, 
and  the  defendant  refused  to  permit  plaintiff  to  carry  out  his  con- 
tract, the  measure  of  damages  is  the  difference  between  the  con- 
tract price  and  what  it  would  have  cost  plaintifC  to  complete  the 
work  according  to  the  contract 

8.  Contracts — ^Personal  Services — Other  Emplojrment — ^A  contract 
to  cut  and  haul  timber  at  certain  agreed  prices  is  not  a  contract 
for  personal  services  and  the  failure  of  the  plaintiff,  upon  the 
breach  thereof  by  defendant,  to  use  due  diligence  to  secure  other 
employment  in  no  way  affects  his  right  to  recover. 

SHARP,  GATLIFP  &  SMITH  for  appellant 

R.  S.  ROSE  and  R.  L.  POPE  for  appellee. 

Ophstion  op  the  Oourt  by  William    Eogebs    Clay, 
Commissioner — ^Reversing. 

'  On  October  19,  1908,  plaintiff,  Frank  Inman,  entered 
into  a  written  contract  with  the  defendant,  Steams 
Lumber  Company,  by  the  terms  of  which  plaintiff  was  to 
hanl  and  log  -about  a  million  feet  of  timber  to  the  Ken- 
tucky &  Tennessee  Bailroad  side  track  for  the  defendant. 
He  was  to  be  paid  different  prices,  according  to  the 
length  and  size  of  the  timber,  the  prices  ranging  from 
$5.25  to  $7.50  per  one  thousand  feet.    The  contract  also 


Digitized  by  VjOOQIC 


^252  KENTUCKY  EEPOETS.  tVol.  154. 

provided  that  Imnan  was  to  deliver  not  less  than  60,000 
feet  per  month.  There  was  a  further  provision  to  the 
effect  that  Inman  was  to  be  paid  $1.00  per  thousand  feet 
when  the  timber  was  delivered  and  the  contract  com- 
pleted. The  amounts  due  on  this  account  are  called  the 
**  retain.*'  "" 

Plaintiflf,  alleging  that  he  was  unlawfully  discharged 
and  prevented  from  carrying  out  the  contract,  brought 
this  action  against  the  defendant  to  recover  the  retain, 
amounting  to  $450,  and  damages  for  breach  of  the  con- 
tract. The  jury  returned  a  verdict  in  his  favor  for 
$450  retain,  and  $150  damages.  From  that  judgment  the 
defendant  appeals.  It  appears  that  certain  modifications 
were  made  in  the  written  contract  from  time  to  time.  Ac- 
cording to  plaintiflf's  evidence,  the  provision  requiring 
the  delivery  of  not  less  than  60,000  feet  was  waived,  and 
a  smaller  amount  was  subsequently  agreed  on  by  the 
parties.  Plaintiff  began  work  in  October,  1908,  and 
worked  under  the  contract  alone  until  October,  1909; 
At  that  time  he  took  Pleas  Henkel  in  with  him  on  the 
contract.  The  company  agreed  to  the  arrangement  and 
advanced  money  for  the  purchase  of  a  team.  It  is 
shown  that  more  than  a  dozen  scales  or  months  of  work 
were  credited  to  Inman  alone,  while  only  two  scales  were 
credited  to  Henkel  and  Inman.  When  Henkel  was  taken 
in  on  the  contract  plaintiff  agreed  to  give  him  half  they 
made  and  half  the  retain.  After  they  worked  for  a 
short  while  under  this  arrangement  plaintiff  claims  he 
was  discharged.  According  to  plaintiff  *s  evidence,  he 
had  delivered  450,000  feet,  while  defendant  claims  that 
the  timber  delivered  was  much  less  than  that.  De- 
fendant's witnesses  also  testified  that  plaintiff  voluntar- 
ily quit  the  contract,  and  was  not  notified  of  his  discharge 
until  he  had  quit.  Henkel  confirms  plaintiff  as  to  his  dis- 
charge, and  says  that  he  was  paid  a  part  of  the  retain, 
but  not  all  that  was  due  him.  The  contract  covered  about 
a  million  feet  of  lumber. 

One  of  the  complaints  of  defendant  is  that  Henkel, 
who  is  shown  to  be  a  partner,  was  not  a  party  to  the 
action.  It  is  therefore  insisted  that  plaintiff  sued  on 
an  individual  contract  and  proved  a  partnership  con- 
tract. On  that  account  it  is  argued  that  there  was  a  com- 
plete variance  between  the  pleadkigs  and  the  proof,  and 
that  the  court  erred  in  failing  to  direct  a  verdict  in 
favor  of  the  defendant.  As  the  case  must  be  reversed 
for  other  reasons,  we  deem  it  unnecessary  to  pass  on  this 
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phase  of  the  case.  There  is  some  evidence  tending  to 
show  that  Henkel  was  to  have  half  of  the  whole  retain, 
including  the  retain  on  the  lumber  previously  delivered 
by  plaintiflf.  If  that  is  true,  manifestly  plaintiff  is  not 
entitled  to  recover  all  the  retain  himself.  For  this  rea- 
son plaintiff,  on  the  return  of  the  case,  will  make  Henkel 
either  party  plaintiff  or  defendant,  so  that  the  rights  of 
all  the  parties  may  be  properly  determined. 

Instruction  No.  1  authorized  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  retain,  not  exceeding  $450, 
in  the  event  that  plaintiff  was  ready,  able  and  willing  to 
carry  out  the  contract,  and  the  defendant  wrongfully  dis- 
charged him  or  refused  to  allow  him  to  carry  out  the 
contract. 

Instruction  No.  3  is  as  foUows: 

**If  you  believe  from  the  evidence  that  the  plaintiff 
Inman,  while  engaged^  in  good  faith,  in  carrying  out  and 
performing  his  part  of  the  contract  mentioned  in  the 
evidence,  was  discharged  or  prevented  by  the  defendant 
company  from  carrying  out  and  completing  said  contract, 
and  that  the  plaintiff  Inman  thereby  lost  profits  on  said 
logging  job  and  was  unable  after  using  due  diligence,  to 
secure  employment  of  like  character  for  himself,  then 
you  should  find  for  the  plaintiff  Inman  such  a  sum  as  you 
may  believe  from  the  evidence  will  fairly  and  reasonably 
compensate  him  for  the  loss  of  said  contract  with  the  de- 
fendant company,  if  anything,  not  to  exceed  the  sum  of 
$500.50,  but  your  finding  upon  the  whole  case  cannot  ex- 
ceed the  sum  of  $1,000,  the  amount  claimed  in  the  peti- 
tion. Unless  you  so  believe  your  finding  must  be  for 
the  defendant  company.'' 

This  instruction  is  erroneous  because  it  gives  the 
jury  no  guide  by  which  to  determine  the  amount  of  dam- 
ages. Lexington  Railway  Co.  v.  Herring,  29  Ky.  L.  E., 
794,  96  S.  W.,  558;  Board  of  Park  Commissioners  v. 
Donahue,  140  Ky.,  504. 

In  the  case  like  this  the  measure  of  damages  is  the 
difference  between  the  cpntract  price  and  what  it  would 
cost  the  plaintiff  to  complete  the  work  accordhig  to  the 
contract.  9  Cyc,  783;  Horn  v.  Carroll,  80  S.  W.,  518; 
WiUiams,  Kohler  &  Barrier  v.  Yates,  113  S.  W.,  503.  The 
instruction  is  also  erroneous  in  another  particular, 
though  in  this  respect  the  error  is  in  favor  of  the  de- 
fendant. The  contract  sued  on  was  not  a  contract  for 
personal  services;  therefore,  the  failure  of  plaintiff  to 
use  due  diligence  to  secure  other  employment  could  in 
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no  way  affect  his  right  to  recover  for  a  breach  of  the  con- 
tract, Harris,  et  al.  v.  Ky.  Fluorspar  Co.,  149  Ky.,  65. 
This  phase  of  the  case  should  therefore  be  eliminated 
from  the  instructions. 

On  the  return  of  the  case  and  the  making  of  Henkel 
a  party,  the  parties  will  be  i)ermitted  to  amend  their 
pleadings.  As  the  facts  now  appear,  plaintiff  is  entitled 
to  recover  only  one-half  the  damages. 

Judgment  reversed  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 


City  of  LoubviUe  v.  Frank's  Guardian. 

(Decided  June  4,  1913.) 

Appeal  from  Jefferson  Circuit  Court. 
(Common  Pleas,  First  Division). 

1.  Municipal  Corporations — Sewerage  Commission  of  LouisTiUe  Dis- 
tinct Corporation— Negligence  of— City  Not  Liable  for. — ^The 
sewerage  commission  of  Louisyllle  is  a  distinct  and  indei^endent 
corporation,  and  the  city  is  not  liable  for  the  negligence  of  the 
servants  of  the  sewerage  commission. 

2.  Municipal  Corporations—Not  Liable  for  Negligence  of  Servants  In 
Discharge  of  Ooyemmental  Functions. — ^A  city  is  not  liable  for 
the  negligence  of  its  servants  in  the  discharge  of  its  governmental 
functions.  The  sewerage  commission  discharges  a  governmental 
function. 

HUSTON  QUIN  and  OROVER  C.  SALES  for  appellant 

O'DOHBRTY  &  YONTS  for  appellee. 

Opiniok  op  THE  CoTjBT  BY  Chief  JxjSTicE  HoBSON — ^Re- 
versing. 

The  Commissioners  of  Sewerage  of  Louisville  in  May, 
1909,  were  constructing  a  sewer  in  Logan  street,  and  had 
taken  possession  of  the  street  for  this  purpose.  While 
the  work  of  digging  the  sewer  was  in  progress,  a  drain 
was  dug  to  prevent  the  water  from  going  into  the  sewer 
trench.  Theodore  Frank,  a  little  boy,  was  playing  in 
the  street  and  fell  into  the  hole  and  was  injured.  This 
suit  was  brought  by  him  against  the  City  of  Louisville 
to  recover  for  his  injuries.  The  proof  for  him  on  the 
trial  showed  that  the  hole  was  not  properly  lighted  and 
barracaded;  and  that  by  reason  of  the  negligence  of  the 
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servants  of  the  sewerage  commission  in  failing  to  light 
the  hole  or  barracade  it,  his  injury  occurred. 

The  question  to  be  determined  is  was  the  city  liable 
for  the  negligence  of  the  servants  of  the  sewerage  com- 
mission t  In  Smithes  Admr.  v.  Commissioners  of  Sewer- 
age, 146  Ky.,  562,  and  in  Jones  &  Co.  v.  Ferro  Concrete 
Construction  Co.,  154  Ky.,  47,^  we  held  that  the  sewer- 
age commission  is  not  .responsible  for  the  negligence  of 
its  servants,  and  under  the  rule  laid  down  in  those  opin- 
ions no  action  lies  against  the  sewerage  commission  for 
the  injuries  here  sued  for.  But  it  is  insisted  that  al- 
though the  sewerage  commission  is  not  liable,  the  city 
has  charge  of  its  streets  and  is  liable  if  a  hole  is  negli- 
gently left  in  the  street. 

The  sewerage  commission  is  a  distinct  and  inde- 
pendent corporation  created  by  the  act  of  February  19, 
1906  (Ky.  Stats.,  Sec.  3037b).  The  purpose  of  the  act  was 
to  secure  for  the  city  an  adequate  system  of  sewers  for 
the  protection  of  the  public  health,  the  money  being  pro- 
vided by  an  issue  of  bonds  upon  a  vote  of  the  people. 
Sections  10  and  15  of  the  act,  provide : 

**And  when  any  portion  of  said  sewerage  system  shall 
be  complete  and  ready  for  active  operation,  the  commis- 
sion shall  restore  the  street,  alley  or  other  public  w^ 
through  which  said  completed  work  extends,  to  its  origi- 
nal condition  as  near  as  practicable,  and  then  notify  the 
board  of  public  works  and  turn  over  said  completed  por- 
tion to  such  board,  and  the  same  shall  thereafter  be  under 
the  exclusive  control  of  said  board  of  public  works.'' 
(Sec.  10.) 

**  Section  2825  Kentucky  Statutes,  vesting  a  certain 
exclusive  control  in  the  board  of  public  works,  shaU,  to 
the  extent  that  it  conflicts  with  this  act  stand  repealed^ 
provided,  that  such  exclusive  control  of  the  board  of  pub- 
nc  works  shall  attach  and  thereafter  continue  as  pro- 
vided in  section  10  of  this  act.''  (Sec  15.) 

Section  2825  Ky.  Stats.,  which  is  thus  suspended  dur- 
ing the  construction  of  a  sewer  on  any  street,  is  as  fol- 
lows: 

**The  board  of  public  works  shall  have  exclusive  con- 
trol over  tiie  construction,  reconstruction,  cleaning,  re- 
pairing, platting,  grading  improving,  sprinkling,  lighting 
and  using  of  all  streets,  alleys,  avenues,  lanes,  market- 
houses,  bridges,  sewers,  drains,  wells,  cisterns,  ditches, 
culverts,  canals,  streams  and  water  courses,  sidewalks, 
curbing  and  the  lighting  of  public  places." 
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It  will  thus  be  seen  that  by  the  terms  of  the  act  the 
board  of  public  works  is  divested  of  control  over  the 
fttreet  while  the  sewerage  commission  has  charge  of  it 
for  the  purpose  of  constructing  the  sewer  and  until  it 
notifies  the  board  of  public  works  and  turns  over  the 
completed  portion  to  the^  board  of  public  works.  The 
act  was  declared  constitutional  in  Miller  v.  City  of  Louis- 
ville, 30  E.,  664,  and  its  clear  purpose  was  to  divest  the 
city  of  the  control  over  the  street  while  the  sewerage  com- 
mission was  constructing  a  sewer  in  it,  in  order  to  pre- 
vent conflicts  of  authority  and  to  give  the  sewerage  com- 
mission a  free  hand  in  the  construction  of  an  adequate 
system  of  sewers  as  contemplated  by  the  act.  The  boar^ 
of  public  works  is  the  arm  of  the  city  government  having 
cl  large  of  the  city  streets,  and  when  the  control  of  the 
street  is  taken  from  this  board  and  vested  in  an  inde- 
pendent corporation  over  which  the  city  has  no  control, 
it  is  hard  to  see  upon  what  principle  the  doctrine  of 
respondeat  superior  can  be  applied;  for  it  is  the  manifest 
purpose  of  the  act  to  make  the  sewerage  commission  in- 
dependent of  the  city  authorities.  In  Belvin  v.  City  of 
Eichmond,  85  Va.,  514,  the  court  had  ropes  stretched 
across  the  street  that  the  business  of  the  court  might  not 
be  disturbed.  A  lady  driving  down  the  street  in  a  buggv 
was  injured  by  the  ropes  which  had  been  negligently  left 
in  the  street  after  the  court  adjourned.  The  city  was 
•held  not  liable.  In  Barnes  v.  District  of  Columbia,.  1 
McArthur,  322,  Congress  authorized  a  railroad  company 
to  extend  a  branch  of  its  road,  and  the  plaintiff  was  in- 
jured by  falling  into  an  imlighted  excavation  made  by 
it.  It  was  held  that  the  district  was  not  liable.  So  in 
Cox  V.  City  of  Philadelphia,  165  Fed.,  559,  it  was  held 
that  the  city  was  not  liable  where  it  had  no  control  of  a 
work  done  by  a  contractor.  We  do  not  see  how  a  different 
rule  can  be  applied  here. 

In  addition  to  this,  in  the  cases  above  referred  to, 
it  is  distinctly  held  that  the  sewerage  commission  is  a 
governmental  agency,  and  we  have  repeatedly  held  that 
the  city  is  not  liable  in  damages  for  the  negligence  of  its 
officers  acting  as  a  governmental  agency.  In  Pollock  v, 
Louisville,  13  Bush,  221,  it  was  held  that  the  city  was  not 
liable  for  the  wrongs  done  by  its  policemen  and  in  Green- 
wood V.  Louisville,  13  Bush,  226,  it  was  held  that  the  city 
was  not  liable  for  an  injury  done  by  the  negligence  of  its 
fire  department.  These  cases  have  been  followed  since 
in  a  long  line  of  decisions.  In  Twyman  v.  City  of  Frank- 
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fort,  117  Ky.,  518,  it  was  held  that  the  city  was  not  liable 
for  the  negligence  of  its  servants  at  a  pest  house.  In 
Schwalk's  Admr.  v.  City  of  Louisville,  135  Ky.,  570,  it 
was  held  that  the  city  was  not  liable  for  negligence  in 
maintaining  its  city  hall.  In  City  of  Louisville  v.  Brid- 
well,  150  Ky.,  589,  many  other  cases  on  the  subject  are 
collected.  In  Braunstein  v.  City  of  Louisville,  146  Ky., 
777,  the  plaintiff  was  injured  on  a  street  by  a  rock  fall- 
ing upon  him  which  had  been  thrown  in  the  air  by  a  blast 
negligently  fired  by  the  city  authorities  at  the  city  work- 
house. It  was  held  that  the  city  was  not  liable  for  the 
reason  that  the  maintenance  of  the  workhouse  was  a  gov- 
ernmental function.  The  doctrine  announced  in  these 
cases  has  been  so  often  adhered  to  by  this  court  that  it 
is  no  longer  an  open  question.  The  circuit  court  on  the 
evidence  should  have  instructed  the  jury  peremptorily  to 
find  for  the  defendant. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith.  Judge  Turner  dis- 
sents. 


East  Tennettee  Telephone  Company  v.  Jeffries. 

(Decided  June  4,  1913.) 

Appeal  from  Fayette  Circuit  Court. 

1.  Master  and  Servant — ^Evidence  Upon  Another  TrlaL — ^Upoh  an- 
other trial  appellant  may  prove  any  fact  connected  with  appel- 
lee's use  of  the  ladder  that  may  tend  to  show  his  knowledge  of 
its  defective  condition  before  or  when  the  injury  was  received. 

2L  Master  and  Servant — ^Evidence — Instructions. — ^In  addition  to  the 
instructions  set  out  in  the  opinion,  the  Jury  should  be  directed 
to  find  for  defendant  unless  they  believe  from  the  evidence  the 
ladder  broke  or  by  reason  of  its  defective  condition  came  apart. 

GEORGE  C.  WEBB  for  appellant 

FALCONER  &  FALCONER,  MAURY  KEMPER  and  CHESTER 
D.  ADAMS  for  appellee. 

Bespo:n^se  Extending  Opinion  by  Judge  Settle — (For 
Original  Opinion,  See  153  Ky.,  133). 

It  will  be  competent  for  the  appellant  on  another  trial 
of  this  ease,  by  a  cross  examination  of  appellee  or  through 
other  witnesses,  to  prove  that  he  used  the  ladder  by  which 
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he  was  injured  in  previously  installing  or  removing  other 
telephones;  and  also  any  other  fact  connected  with  his 
use  of  the  ladder  that  may  tend  to  show  his  knowledge  of 
its  defective  condition  before  or  when  his  injury  was  re- 
ceived. 

Besides  the  instructions  set  out  in  the  opinion  the 
court  should  give  following  No.  1,  this  additional  instruo- 
tioji: 

**If  the  jury  believe  from  the  evidence  that  the  ladder 
did  not,  by  reason  of  any  defective  condition,  either 
break  or  come  apart,  they  should  find  for  the  defendant.'' 

The  opinion  is  extended  in  the  particulars  indicated. 


J  City  of  LoubviUe  v.  Hajrden. 

(Decided  June  4,  1918.) 

Appeal  from  Jeflferson  Circuit  Court 

Damages—Personal  Injuries  Sustained  in  Falling  Tl^rougli  Cellar 
Door—When  Oity  and  Trustees  of  Church  Not  Liable.— A  cellar 
door  at  the  side  of  a  building  which  extends  out  on  the  sidewalk 
and  extends  up  to  the  building,  being  higher  at  the  building  than 
«t  the  sidewalk,  is  not  placed  there  for  the  purpose  of  persons 
standing  on  it  and  looking  into  the  building.  Neither  the  trust- 
ees of  the  church  nor  the  city  are  liable  to  persons  thus  stand- 
ing on  the  cellar  door  for  the  purpose  of  watching  the  proceed- 
ings in  the  church/  and  injured  by  the  falling  of  the  cellar  door, 
from  its  giving  away  under  the  weight  put  upon  it,  although  the 
cellar  door  was  in  a  defective  condition. 

BENNETT  H.  YOUNO,  HUSTON  QUIN  and  MARION  W.  RIPY 
for  appellant 

CDOHBRTY  ft  YONTS  for  appeUee. 

Opinion  of  the  Court  by  Chief  Justice  Hobson— 
Affirming  in  part  and  reversing  in  part. 

The  Calvary  Baptist  Church  maintains  a  mission  on 
the  north  side  of  Walnut  street  west  of  Twenty-eighth 
street  in  Louisville  for  colored  people.  The  building  sets 
back  about  three  feet  from  the  line  of  the  street,  and 
there  is  a  cellar  door  extending  from  the  building  out 
upon  the  sidewalk,  the  cellar  door  being  about  five  feet 
long  and  about  twenty-five  inches  of  the  door  being  ac- 
cording to  the  weight  of  evidence,  within  the  line  of  the 
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street.  The  cellar  door  is  higher  at  the  building  than  at 
the  other  end.  There  are  no  hinges  upon  it ;  the  end  next 
to  the  church  rests  upon  timbers  nailed  to  the  side  of  the 
wall,  and  when  the  door  is  used  it  is  simply  lifted  oflE.  In 
June,  1909,  they  were  holding  a  religious  revival,  and  it 
was  customary  for  people  in  the  neighborhood,  both 
white  and  colored,  to  gather  around  the  church  and  look 
in  at  what  was  going  on.  In  order  to  see  better  they  fre- 
quently stood  on  the  cellar  door.  On  the  night  of  June 
24th,  quite  a  crowd  had  gathered  there  for  sometime,  and 
about  nine  o'do.ck,  among  them  was  Loraine  Hayden,  a 
little  girl  about  five  or  six  years  old.  Loraine  was  stand- 
ing on  the  cellar  door  near  the  building,  and  near  her  was 
Mrs.  Minnie  Bessels,  who  weighs  something  over  two 
hundred  i)ounds.  There  were  two  or  three  other  persons 
standing  on  the  door  or  standing  on  the  frame  on  which  it 
rested.  The  door  gave  way  at  the  end  next  to  the  build- 
ing and  fell  through  into  the  cellar.  The  little  girl  and 
Mrs.  Bessels  fell  into  the  hole.  The  child  was  seriously 
hurt  and  this  suit  was  brought  against  the  city  of  Louis- 
ville and  the  trustees  of  the  church  to  recover  damages 
for  her  injuries.  At  the  conclusion  of  all  the  evidence  the 
court  instructed  the  jury  peremptorily  to  find  a  verdict 
in  favor  of  the  trustees  of  the  church,  and  submitted  the 
case  to  the  jury  as  to  the  city.  The  jury  returned  a  ver- 
dict in  favor  of  the  child  for  $1,000.  The  court  entered 
judgment  on  the  verdict  and  overruled  the  city's  motion 
for  new  trial;  the  city  appeals. 

According  to  the  evidence  for  the  plaintiff  the  cellar 
door  was  in  a  rotten  decayed  condition,  and  this  by  casual 
inspection  a  passerby  could  readily  discover;  and  ac- 
cording to  the  plaintiff's  evidence  Mrs.  Bessels  and  the 
child  were  the  only  two  people  on  the  door,  but  according 
to  tlie  evidence  for  the  city,  there  were  other  people  on 
the  door  so  that  the  entire  w^eight  upon  it  was  about  800 
pounds,  and  thiKS  forced  off  the  timber  nailed  to  the  wall 
upon  which  the  door  rested,  and  thus  caused  it  to  fall. 
There  was  sufficient  evidence  of  the  rotten  condition  of 
the  door  to  take  the  case  to  the  jury,  if  the  accident  had 
happened  in  the  ordinary  use  of  the  street.  The  proof 
conduces  strongly  to  show  that  the  child  was  really 
standing  beyond  the  line  of  the  street,  but  as  there  is 
some  confusion  in  the  evidence  on  this  subject,  we  will 
treat  the  case  as  though  she  was  within  the  line  ^f  the 
street,  but  was  using  the  cellar  door  to  stand  on  for  the 
purpose  of  looking  into  the  windows  of  the  church.    The 
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question  is  was  the  city  liable  to  a  person  who  was  in- 
jured by  such  a  use  of  the  cellar  door?  In  Dillon  on  Mu- 
nicipal Corporations,  Sec.  1711, 4th  Edition,  it  is  said: 

**From  what  has  already  been  said,  that  negligence  is 
the  ground  of  the  liability;  it  follows  that  a  municipal 
corporation  is  not  an  insurer  against  accidents  upon  the 
streets  and  sidewalks.  Nor  is  every  defect  therein,, 
though  it  may  cause  the  injury  sued  for,  actionable.  It 
is  sufficient,  we  think,  if  the  streets  (which  include  side- 
walks and  bridges  thereon)  are  in  a  reasonably  safe  con- 
dition for  travel  in  the  ordinary  modes,  by  night  as  well 
as  by  day ;  and  whether  they  are  so  or  not  is  a  practical 
question  to  be  determined  in  each  case  by  its  particular 
circumstances.'* 

In  Eyther  v.  City  of  Austin,  72  Minn.,  24,  an  electric 
light  pole  had  been  put  up  in  a  cement  sidewalk  so  as  to 
leave  a  space  of  four  or  five  inches  between  the  pole  and 
the  curb.  Eyther  hitched  his  horse  to  the  pole,  the  horse 
began  pamng  and  finally  got  one  of  his  feet  fastened  in 
the  hole  between  the  pole  and  the  curb,  and  was  so  in- 
jured that  he  had  to  be  killed.  Holding  the  city  not  lia- 
ble, the  court  said : 

**We  are  of  opinion  that  these  facts  do  not  tend  to 
prove  negligence  on  the  part  of  the  city,  and  hence  that 
the  court  erred  in  not  directing  a  verdict  for  the  defend- 
ant. The  poles  were  not  erected  or  designed  for  hitch- 
ing posts  and  the  plaintiff  was  aware  of  that  fact.  He 
understood  the  situation,  and  all  the  risks,  if  any,  of 
hitching  horses  to  the  poles,  as  fully  as  any  of  the  city  of- 
ficials did.  If  he  saw  fit,  for  his  own  convenience  to  use 
the  pole  as  a  hitching  post,  he  took  it  as  it  was,  and  as- 
sumed all  the  risks.  If  he  had  been  driving  along  the 
street  at  night,  and  collided  with  the  pole  in  the  dark,  a 
very  different  case  would  have  been  presented.'* 

In  Stickney  v.  City  of  Salem,  3  Allen,  374,  the  plain- 
tiff stopped  near  a  railling  for  ten  or  fifteen  minutes,  to 
talk  to  a  friend  and  while  standing  there  talking  to  his 
friend,  leaned  against  the  railing  which  gave  way,  and  he 
was  injured.  The  city  was  held  not  liable.  The  court 
said: 

*'The  legal  obligation  of  keeping  a  sufficient  railing 
upon  a  highway  is  imposed  only  when  it  is  necessary  to 
mark  the  limits  of  that  part  of  the  road  within  which  per- 
sons may  safely  travel,  or  to  furnish  a  guard  against 
dangerous  places,  so  that  proper  protection  may  be  af- 
forded to  those  who  in  the  exercise  of  due  care  as  travel- 
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era,  while  passing  or  standing  on  the  way,  might  other- 
wise be  exposed  to  accident  or  injury.  If  a  person,  with- 
out fault  or  negligence  on  his  part,  is  forced  against  a 
raUing,  or  takes  hold  of  it  to  aid  his  passage,  or  falls 
against  it  by  accident,  or  has  occasion  to  use  it  in  any  way 
in  furtherance  of  the  lawful  and  reasonable  exercise  of 
his  right  as  a  traveler,  and  by  reason  of  any  defect  or  in-  • 
sufficiency  it  gives  way  and  causes  an  injury^  a  town  or 
city  would  be  liable  to  make  full  compensation  for  the 
damages  thereby  occasioned.  But  this  is  the  extent  of 
the  liability.  A  city  or  town  is  not  bound  by  law  to  erect 
and  maintain  railings  for  persons  to  sit  upon  or  lean 
'against.  They  are  not  intended  to  be  used  for  the  con- 
venience and  accommodation  of  those  who  seek  for  a 
place  of  rest,  while  they  stop  in  the  highway  to  lounge,  or 
to  recover  from  fatigue,  or  to  engage  in  conversation. 
If  a  person  uses  them  for  such  purposes,  he  does  it  at  his 
own  risk.  A  town  or  city  cannot  be  held  liable  for  dam- 
ages which  are  sustained  by  persons  in  consequenC/C  of 
improper  or  unauthorized  uses  of  the  highway,  which  oc- 
casion or  contribute  to  accident." 

The  same  ruling  was  made  in  Blodgett  v.  City  of  Bos- 
ton, 8  Allen,  207,  when  a  boy  who  was  playing  **old  man 
on  the  castle"  on  a  plank  sidewalk  in  starting  away,  got 
his  foot  caught  between  the  planks.  The  court,  after 
pointing  out  that  the  duty  imposed  on  the  city  is  to  keep 
the  highway  safe  and  convenient  for  travelers,  said: 

**It  has  accordingly  been  held  that  towns  and  cities 
are  not  liable  for  damages  occasioned  by  defects  in  high- 
ways to  persons  who  were  not  travelers  thereon  at  the 
time  the  injury  to  themselves  or  their  property  was  suf- 
fered." 

A  like  ruling  was  made  in  Sykes  v.  Town  of  Pawlet,  43 
Vt,  447,  where  the  plaintiff  had  left  the  highway,  and 
gone  under  a  shed,  and  in  attempting  to  get  from  out  of 
the  shed  and  back  to  the  highway  sustained  an  injury 
from  a  deep  hole  left  by  the  side  of  the  highway.  The 
court  said: 

**  Again,  the  duty  of  the  town  in  reference  to  the  mar- 
gins of  highways  has  never  been  extended  beyond  the  re- 
quirement that  they  should  be  kept  in  a  reasonably  safe 
condition  as  against  such  accidents  as  are  likly  to,  and 
actually  do,  occur  in  using  the  highway  for  the  purpose 
of  travel.  In  this  case  the  backing  into  the  gulf  was  not 
the  result  of  an  accident  that  occurred  in  using  the  high- 
way for  travel,  but  it  resulted  from  using  a  shed  by  the 
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side  of  the  highway,  in  an  interval  of  cessation  from 
travel,  and  attempting  to  get  back  into  the  road,  after  a 
voluntary  departure  from  it.'^ 

The  same  principle  has  often  been  applied  in  suits 
between  master  and  servant  where  the  servant  used 
^something  not  intended  to  bear  the  weight  which  he  put 
*upon  it,  thus  in  Sanders  v.  Eastern  Hydraulic  Co.,  44 
Atl.,  630,  the  master  was  held  not  responsible  to  a  ser- 
vant who  went  upon  a  roof  and  put  his  foot  upon  a  mul- 
lion  of  a  window  intended  as  a  skylight,  it  being  held  that 
the  mullion  was  intended  to  support  the  skylight  and  not 
for  the  purpose  of  a  man  standing  upon  it.  In  Creberry 
V.  National  Transit  Co.,  28  N.  Y.  Sup.,  291,  the  plaintiff' 
was  injured  while  leaning  against  a  stay  lath  of  a  scaf- 
fold, the  lath  being  intended  only  to  keep  the  post  up- 
right. In  Schmidt  v.  Leistekow,  43  N.  W.,  821,  a  miller 
was  injured  by  the  giving  away  of  a  spout  in  the  mill, 
used  for  passing  mill  stuff  from  one  part  of  the  mill  to 
another,  he  having  climbed  upon  it  to  reach  a  certain 
place;  and  in  Kentucky  Wagon  Mfg.  Co.  v.  Gossett, 
142  Ky.,  842,  a  recovery  was  denied  where  a  painter 
trusted  his  weight  tp  a  small  guy  wire  used  to  keep  steady 
the  post  upon  whicli  the  tank  rested.  We  do  not  see  how 
this  case  can  be  distinguished  from  those  cited.  While 
tbe  city  was  under  obligation  to  keep  its  streets  reason- 
ably safe  for  the  ordinary  purposes  of  travel,  it  was  not 
required  to  see  that  a  cellar  door  was  safe  for  the  purpose 
of  persons  standing  upon  it  and  watching  the  proceed- 
ings in  the  church.  The  cellar  door  was  not  intended  for 
this  purpose.  It  inclined  from  the  ground  up,  and  while 
it  would  give  persons  standing  on  it  an  advantage  to  see 
what  was  going  on  in  the  church,  it  was  plainly  not  con- 
structed for  this  purpose,  and  persons  who  use  it  for 
such  purposes,  and  were  injured  while  so  using  it,  have 
no  right  of  action  against  the  city  or  the  trustees  of  the 
church. 

For  the  reasons  indicated,  the  circuit  court  property 
instructed  the  juiy  peremptorily  to  find  for  the  church 
trustees ;  but  he  erred  for  the  same  reasons  in  refusing  to 
instruct  the  jury  peremptorily  to  find  for  the  city. 

The  judgment  as  to  the  trustees  of  the  church  is  af- 
firmed; but  the  judgment  as  to  the  city  is  reversed  and 
the  cause  remanded  for  further  proceedings  not  incon- 
sistent herewith. 
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Gee's  Admr.  v.  City  of  Hopkinsville, 

(Decided  June  5,  1913.) 

Appeal  from  Christian  Circuit  Court. 

Municipal  Oorporations — Streets — ^Duty  of  Oity  in  Respect  to. — 
A  city  may  leave  its  streets,  in  the  condition  in  which  they  were 
when  first  estabUshed  and  set  apart  for  public  use,  although  they 
may  then  have  been  entirely  unimproved,  but  if  it  undertakes 
to  improve  them,  it  must  exercise  ordinary  care  to  put  and  keep 
them  in  reasonably  safe  condition  for  public  travel,  having,  how- 
ever a  discretion  as  to  the  character  and  quality  of  the  repairs 
or  improvements  that  it  may  make,  subject  to  the  limitation  that 
when  completed  the  streets  will  be  reasonably  safe  for  pubUc 
traveL 

Municipal  Ck>rporation0 — Streets — ^Liability  for  Unsafe  Places  in. 
— ^Discretion  as  to  Character  of  Repair. — A  city  is  only  guilty  of 
actionable  negligence  when  defects  or  unsafe  places  in  a  street 
that  it  constructs  are  the  proximate  cause  of  the  injury  com- 
plained of.  If  the  street  It  constructs  Is  reasonably  safe,  it  is 
not  to  be  made  liable  for  the  failure  to  adopt  other  methods  of 
construction  or  the  failure  to  do  something  that  it  might  or 
might  not  do  in  its  discretion. 

Municipal  Corporations — ^Bridges — ^Duty  in  Respect  to  Erection 
of  as  Part  of  Street — ^A  city  is  under  no  legal  duty  to  construct 
a  bridge  across  a  river  that  runs  through  it,  and  therefore  its 
bdlure  to  do  so  cannot  be  made  the  basis  of  an  action  for  negU- 
gence,  but  when  the  city  has  erected  a  bridge,  then  it  must  exer- 
cise ordinary  care  to  maintain  it  in  reasonably  safe  condition 
for  pnbUc  traveL 

Municipal  Corporations — ^Not  Liable  in  Damages  for  Death  of 
Person  Drowned  in  River  on  Account  of  Failure  to  have  a  Bridge 
on  a  Street — ^Where  a  river  traversed  a  city,  and  the  city  had 
macadamised  and  put  in  reasonably  safe  condition  for  pubUo 
travel  a  street  on  both  sides  of  the  river  and  to  the  center  of  the 
bed,  it  was  not  liable  in  damages  for  the  death  of  a  traveler  who 
attempted  to  cross  the  river  at  the  street  in  the  nighttime,  after 
a  heavy  rain  had  sweUed  the  usually  shallow  stream  into  a  dan- 
gerous current 

Muxddpal  Corporations — Street  Lights — ^Duty  in  Respect  to. — ^A 
city  is  under  no  duty  to  Ught  its  streets.  It  may,  if  it  chooses 
to  do  so,  leave  them  unlighted,  and  cannot  be  made  liable  in 
damages  to  a  traveler  who  is  injured  solely  because  of  its  failure 
to  light  them. 

Municipal  Corporations — Street  Lights — Duty  in  Respect  to.— > 
Where  there  are  no  defects  or  unsafe  places  in  the  streets,  and 
they  are  in  a  reasonably  safe  condition  for  public  travel,  the 
city  has  a  broad  discretion  as  to  the  number  and  character  ol 
the  Ughts  that  it  will  establish. 
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7.  Municipal  Corporationa— Street  Lights— Duty  in  Respect  to.— In 
respect  to  the  lighting  of  streets  a  city  is,  in  no  state  of  case,  re- 
quired to  do  more  than  furnish  such  lights  as  may  be  necessary 
to  keep  the  character  of  streets  that  it  has  constructed  in  a  rea- 
sonably safe  condition  for  traveL  It  is  not  required  to  furnish 
lights  to  make  safe  that  character  of  streets  that  it  is  under  no 
duty  to  construct  or  maintain. 

DOUGLAS  BELL,  JOHN  0.  DUFFT,  J.  B.  BTARS  and  TRIMBLE 
A  BELL  for  appellants. 

THOMAS  P.  COOK  for  appeUee. 

Opinion  op  the  Court  by  Judge  Carroll — ^A£Srming. 

There  runs  through  the  city  of  Hopkinsville  a  stream 
of  water  called  the  West  Fork  of  Little  River  that  dur- 
ing heavy  rainfalls  becomes  a  swift,  high  and  dangerous 
current,  although  in  ordinary  conditions  it  is  passable  on 
foot.  Several  of  the  streets  of  the  city,  including  Second 
street,  cross  this  river.  On  two  of  these  streets  tiie  dty 
has  built  bridges,  and,  many  years  ago  it  macadamized 
Second  street  on  each  side  of  the  river  to  the  center  of  it, 
thereby  making  it,  when  the  river  was  low,  a  safe  high- 
way for  vehicles  as  well  as  pedestrians. 

In  March,  1910,  James  Gee,  who  lived  in  Hopkinsville, 
went  out  into  the  country  in  his  buggy  early  one  morn- 
ing and  returned  to  the  city  on  the  same  night  after  dark. 
During  the  day  there  was  a  heavy  rainfall  that  made  the 
river  dangerous  to  cross  at  Second  street,  and  when  Gee, 
who  did  not  know  of  the  heavy  rainfall,  or  of  the  condi- 
tion of  the  river,  attempted,  on  his  return,  to  cross  it  at 
Second  street,  he  was  caught  in  the  current  and  drowned. 
Soon  afterwards  his  administrator  brought  this  suit 
against  the  city  to  recover  damages  for  his  death,  charg- 
ing that  it  was  due  to  the  negligence  of  the  city  in  fail- 
ing to  have  a  bridge  across  the  river  at  Second  street 
and  in  failing  to  have  the  street  so  lighted  near  the  river 
as  that  travelers  in  the  night  might  be  able  to  discover 
before  getting  into  it  whether  it  was  passable  or  not. 

On  the  trial  of  the  ease,  after  evidence  for  the  plain- 
tiff had  been  introduced,  showing  that  there  was  no  bridge 
at  Second  street  and  that  the  street  lights  did  not  furnish 
sufficient  light  to  disclose  the  condition  the  river  was  in, 
and  when  the  case  for  the  plaintiff  had  been  closed,  the 
court  directed  the  jury  to  return  a  verdict  for  the  de- 
fendant, and  the  plaintiff  appeals. 
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Leaving  out  of  view  for  the  moment  the  question  of 
lights,  we  may  say  at  the  outset  that  three  propositions 
rejating  to  the  duty  of  municipal  corporations  in  refer- 
ence to  streets  are  well  settled.  One  is,  that  a  city  is 
under  a  duty  to  exercise  ordinary  care  to  keep  its  streets 
in  reasonably  safe  condition  for  public  travel.  Another 
is,  that  this  duty  does  not  arise  except  as  to  streets  that 
the  city  has  undertaken  to  improve ;  and  yet  another  is, 
that  Vde  manner  or  method  adopted  for  the  improvement 
of  streets  that  the  city  undertakes  to  improve  is  left  to 
the  discretion  of  the  governing  authorities  of  the  city. 

To  state  these  propositions  differently,  the  city  may 
leave  its  streets,  or  any  of  them,  in  the  condition  in  which 
they  were  when  first  established  and  set  apart  for  public 
use,  although  they  may  have  then  been  entirely  unim- 
proved, but  if  it  undertakes  to  improve  them,  it  must  ex- 
ercise ordinary  care  to  put  and  keep  them  in  reasonably 
safe  condition  for  public  travel,  having,  however,  a  dis- 
cretion as  to  the  character  and  quality  of  the  repairs 
or  improvements  that  it  will  make,  subject  to  the  limita- 
tion that  when  completed  the  streets  will  be  reasonably 
safe  for  public  travel.  Clay  City  v.  Eoberts,  124  Ky., 
694 :  Moore  v.  City  Council  of  Harrodsburg,  32  Ky.  L. 
E.,  384;  Harney  v.  City  of  Lexington,  130  Ky.,  251; 
Arnold  v.  City  of  Stanford,  113  Ky.,  852;  Campbell  v. 
City  of  Vanceburg,  101  S.  W.,  343;  City  of  Maysville  v. 
Brooks,  145  Ky.,  526. 

Applying  with  some  little  elaboration  these  principles 
to  the  case  we  have,  we  think  it  clear  that  ttie  city  was 
under  no  legal  duty  to  construct  a  bridge  across  this 
river  at  Second  street,  and  therefore  its  failure  to  do 
80  could  not  be  made  the  basis  of  an  action  for  negligence. 
Dillon  on  Municipal  Corporations,  Vol.  2,  Sec.  728;  Les- 
lie County  V.  Wooten,  115  Ky.,  851.  The  city,  in  the  ex- 
ercise of  the  discretion  vested  in  it,  decided,  as  it  had 
the  right  to  do,  not  to  erect  a  bridge  as  a  part  of  Second 
street  but  to  macadamize  the  street  on  each  side  of  and 
across  the  bed  of  the  river,  and  there  is  no  claim  that 
there  were  any  defects  or  unsafe  places  in  this  improve- 
ment as- it  was  made.  The  death  of  plaintiff  *s  intestate 
was  not  caused  by  defects  in  the  condition  of  the  street . 
as  it  was  constructed  but  by  causes  attributable  to  other  • 
agencies  over  which  the  city  had  no  control  and  to  con- 
ditions that  the  city  did  not  have  any  part  in  creating. 

It  is  of  course  true  that  if  the  street  had  crossed  the 
river  on  a  suflScient  bridge,  the  accident  that  brought 
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about  the  death  of  Gee  would  not  have  occnrred,  but  as 
the  city  had  provided  such  a  way  as,  in  its  judgment,  was 
reasonably  safe,  and  the  accident  was  not  due  to  any 
defect  in  this  way,  or  in  the  manner  of  its  construction 
the  city  can  not  be  made  liable  on  the  ground  that  it 
should  have  erected  a  bridge.  A:  city  is  only  guilty  of 
actionable  negligence  when  defects  or  unsafe  places  in 
a  street  that  it  constructs  are  the  proximate  cause  of  the 
injury  complained  of.  K  the  street  it  constructs  is  rea- 
sonably safe  it  is  not  to  be  made  liable  for  the  failure 
to  adopt  other  methods  of  construction  or  for  the  failure 
to  do  something  that  it  might  or  might  not  do  in  its  dis- 
cretion. 

If,  however,  the  city  had  erected  a  bridge  across  this 
river  as  a  part  of  Second  street,  then  the  law  would  have 
imposed  upon  the  city  the  duty  of  exercising  ordinary 
care  to  maintain  this  bridge  in  reasonably  safe  con- 
dition for  public  travel,  but  it  assumed  no  liability  for 
its  failure  to  erect  one. 

Coming  now  to  the  question  of  lights,  the  same  prin- 
ciples apply  as  do  in  the  construction  of  streets.  A  city 
is  under  no  duty  to  light  its  street,  it  may,  if  it  chooses 
to  do  so,  leave  them  unlighted,  and  cannot  be  made  liable 
in  damages  to  a  traveler  who  is  injured  solely  because 
of  its  failure  to  light  them.  There  is,  however,  some  ap- 
parent conflict  in  the  authorities  as  to  the  duty  and  cor- 
responding liability  of  the  city  where  it  undertakes  to 
light  its  streets  but  does  not  light  them  sufficiently  to  give 
notice  to  travelers  of  conditions  that  would  not  be  un- 
safe or  dangerous  in  the  daytime  but  that  might  be 
dangerous  at  night.  We  think,  however,  that  this  ap- 
parent conflict  is  due  to  the  fact  that  the  cases  holding 
the  city  to  the  duty  of  furnishing  adequate  lights  arose 
when  the  injury  complained  of  was  caused  by  some  de- 
fect or  unsafe  place  in  the  street  that  could  have  been 
avoided  if  the  street  had  been  properly  lighted,  rather 
than  the  failure  to  furnish  sufficient  lights  when  the 
streets  as-  constructed  were  in  reasonably  safe  condition 
for  public  travel. 

Of  course  if  there  are  defects  or  unsafe  places  in  a 
street,  the  city  is  under  a  duty  to  exercise  ordinary  care 
to  warn  the  traveling  public^  by  lights  or  other  reason- 
ably sufficient  means  in  the  night  time,  of  these  defects 
or  unsafe  pl»ce,  and  if  it  fails  to  do  this,  will  be  liable  to 
any  person  injured  by  reason  of  such  failure:  Qrider  v. 
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Jefferson  Bealty  Co.,  116  S.  W.,  691;  City  of  Georgetown 
V.  Groff,  136  Ky.,  662. 

Bnt  where  there  are  no  defects  or  unsafe  places  in 
the  streets,  and  they  are  in  a  reasonably  safe  condition 
for  public  travel,  the  city  has  a  broad  discretion  as  to 
the  nnmber  and  character  of  lights  that  it  will  establish, 
and  cannot  be  made  liable  in  damages  for  the  failure  to 
furnish  such  number  and  quality  of  lights  as  would  better 
illuminate  the  streets  than  those  provided.  Dillon  on 
Municipal  Corporations,  Vol.  2,  Sec.  1010;  City  of  Day- 
tona  V.  Edson,  46  Fla.,  463,  4  A.  &  E.  Ann.  Cases,  1000; 
White  V.  City  of  New  Bern,  146  N.  C,  447,  13  L.  B.  A., 
(n.  s.)  1166. 

But  if  we  should  assume  that  a  city  was  under  a  duty 
to  maintain  a  greater  number  of  lights  than  it  had  pro- 
vided, and  such  number  as  would  well  light  its  streets, 
we  are  quite  sure  that  the  city  is  not  required  to  do  more 
in  this  respect  than  furnish  such  lights  as  may  be  neces- 
sary to  light  reasonably  well  the  character  of  streets  that 
it  has  constructed,  and  it  is  not  required  to  furnish  such 
a  number  of  lights  as  might  be  required  to  make  safe 
that  character  of  street  that  it  was  under  no  duty  to  con- 
struct  or  maintain.  In  other  words,  when  the  city  has 
provided  sufficient  lights  to  make  the  streets  that  it  has 
constructed  reasonably  safe  for  public  travel,  this,  in  any 
state  of  case,  is  its  full  measure  of  duty  in  respect  to 
lights. 

If  this  view  is  correct,  it  follows  that  as  the  lights 
famished  were  sufficient  for  the  character  of  street  thai; 
was  constructed,  the  plaintiff  failed  to  make  out  a  case 
on  account  of  inadequate  lights,  as  there  is  no  claim  that 
the  lights  were  not  sufficient  to  afford  reasonable  protec- 
tion for  the  diaracter  of  street  that  the  city  had  con- 
structed at  the  place  where  appellant's  intestate  lost  his 
life. 

For  the  reason  indicated,  the  judgment  of  the  lower 
court  is  affirmed. 


Brown  v.  Daniels. 

(Decided  June  5»  1913.)  ^ 

Appeal  from  Johnson  Circuit  Court. 

Appeal— Effect  of  Failure  of  Counsel  for  Appellant  to  Brief  Case.— 
When  counsel  for  appellant  do  not  point  out  in  a  brief  any  error 
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in  the  judgment  appealed  from  or  assign  any  reason  why  it 
should  be  reversed,  this  court,  having  neither  the  time  nor  the 
inclination  to  hunt  for  errors  that  might  justify  a  reversal,  will 
assume  that  the  judgment  appealed  from  is  correct,  and  afllrm  it. 

J.  F.  BAILET,  C.  B.  WHEELER  for  appellant. 

Opinion  of  the  Ooubt  by  Judge  Cabboll — ^Affirming. 

This  record  of  262  pages  involves  the  settlement  of 
complicated  accounts.  There  is  no  brief  for  appellee,  but 
we  have  been  favored  by  counsel  for  appellants  with  the 
following  paper,  styled  '* brief  for  appellants :'' 

**This  action  was  originally  brought  in  the  Johnson 
Circuit  Court  by' Grant  Daniels,  former  sheriflf  of  John- 
son County  against  M.  V.  Brown,  deputv  sheriflf  under 
him,  and  W.  H.  Dorton,  W.  H.  Estep  and  C.  M.  Thomas 
as  his  securities,  wherein  the  said  Daniels  asked  to  re- 
cover from  said  Brown  and  his  sureties  the  sum  of  $2,600 
for  taxes  which  this  appellee  claimed  to  be  due  from  said 
Brown  and  his  sureties  as  such. 

**  Brown  answers  and  shows  that  he  has  paid  to  Dan- 
iels all  the  taxes  due  him  for  the  four  years  as  deputy,  ex- 
cept the  amount  then  remaining  uncollected  on  the  tax- 
books,  which  he  (Brown)  oflFers  to  turn  back  to  Daniels. 
The  sureties  of  Brown  make  the  same  defense  as  Brown, 
except  they  have  additional  defenses,  one  of  which  that 
they  are  released  as  sureties  because  the  bond  they 
signed  to  Daniels  as  such  sureties  was  never  completed, 
in  that  other  parties  were  to  sign  same.  Other  defenses 
are  set  out  as  will  appear  from  a  reading  of  the  answer 
and  the  several  amended  answers. 

**The  case  was  referred  to  the  master  commissioner, 
whose  report  was  very  favorable  to  Daniels.  Exceptions 
were  filed  to  the  report  by  these  appellants,  and  upon  the 
trial  of  same,  the  report  was  substantially  affirmed. 

**This  court  is  called  upon  to  go  over  the  entire  settle- 
ment between  these  parties  covering  a  period  of  four 
years  and  adjust  their  differences. '^ 

When  counsel  for  appellants  do  not  point  out  in  a 
brief  any  errors  in  the  judgment  appealed  from  or  as- 
sign any  reason  why  it  should  be  reversed,  this  court, 
having  neither  the  time  nor  the  inclination  to  himt  for 
errors  that  might  justify  a  reversal,  will  assume  that  the 
judgment  appealed  from  is  correct  and  affirm  it 

Judgment  affirmed. 
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LouisviDe  &  Nashville  Railroad  Company  v.  Parks' 
Administrator. 

(Decided  June  5,  1913.) 

Appeal  from  Woodford  Circuit  Court, 

1.  Pleading — Petition — ^Amended  Petition. — It  was  not  error  to  per- 
mit an  amended  petition  to  be  filed,  the  allegations  of  which 
might  properly  have  been  set  up  in  the  original  petition,  where 
a  sufficient  time  elapsed  after  its  filing  to  aUow  the  opposite 
party  to  prepare  and  present  his  defense  thereto. 

2.  Railroads — Crossings — Obstruction  of  View — Negligence. — ^It  is 
negligence  on  the  part  of  a  railroad  company  to  permit  its  right 
of  way  near  a  crossing  to  become  foul  with  vegetation  and 
underbrush  so  as  to  obscure  the  view  of  travelers  upon  the  high- 
way.       • 

8.  Railroads — ^Evidence — Competency. — Bvidence  as  to  the  growth 
of  vegetation  and  underbrush  on  a  highway  near  a  crossing  is. 
competent,  in  an  action  for  injury  at  such  crossing,  as  tending  to 
show  the  dangerous  nature  of  the  crossing  and  the  duty  of  the 
railroad  company  to  employ  signals,  in  addition  to  those  required 
by  statute,  to  warn  the  public  of  the  approach  of  its  trains. 

4.  Railroads — Appeal — ^Review — ^Witnesses — Number  and  Credibility 
— ^Evidence. — ^While  the  numerical  superiority  of  the  witnesses 
is  with  appellant,  their  credibility  is  for  the  jury;  although  the 
weight  of  the  evidence  is  with  appellant,  if  its  preponderance  is 
not  overwhelming  in  character,  the  verdict  will  not  be  disturbed. 

5.  Appeal — ^Verdict — ^In  an  action  for  death,  where  the  evidence 
shows  the  earning  capacity  of  decedent  to  be  something  like 
$1,000  a  year  and  his  expectancy  to  be  practically  twelve  years, 
a  verdict  for  little  less  than  $6,000  will  not  be  set  aside  as  exces- 
sive 

6.  Appeal — ^Instructions — ^Harmless  Error. — ^In  an  action  for  personal 
injury  an  instruction  as  to  the  care  required  of  the  deceased  for 
his  own  safety  should  be  in  the  same  terms  as  that  as  to  the 
care  required  of  the  wrongdoer,  but  where  the  language  used  la 
practically  the  same,  a  reversal  will  not  be  ordered. 

BENJAMIN  D.  WARFIELD  and  WALLACE  &  HARRISS  for  ap- 
pellant 

FIELD  McLEOD,  ROBT.  B.  FRANKLIN  for  appellee. 

Opinion  op  the  Court  by  Judge  Lassing — Affirming, 

Thomas  Parks  was  struck  and  killed,  on  June  20, 1911, 
by  a  west  bound  train  of  the  Louisville  &  Nashville  Eail- 
road  Company  at  a  grade  crossing  in  Woodford  County. 
This  crossing  is  at  the  intersection  of  the  right  of  way  of 
the  Louisville  &  Atlantic  division  of  the  railroad  com- 
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pany  with  the  Elm  comer  and  Pinckhart  turnpike,  a  pub- 
lic highway,  and  is  known  as  Elm  comer  or  Lyon's  cross- 
ing. ^  Parks  was  driving  along  the  highway,  and  his  horse 
was  injured  and  his  vehicle  and  harness  were  demolished 
as  a  Result  of  this  accident.  Parks' administrator  sued 
the  railroad  company  for  damages  sustained  by  the  death 
of  his  intestate,  and  for  the  injuries  to  his  horse,  convey- 
ance and  harness,  alleging  that  his  loss  was  due  to  the 
negligent  operation  of  said  train.  Defendant  answered, 
traversing  the  material  allegations  of  the  petition  and 
pleading  contributory  negligence,  which  plea  was  con- 
troverted by  reply.  Later  the  petition,  in  so  far  as  it 
sought  to  recover  for  the  injury  to  the  horse,  wagon  and 
harness,  was  dismissed  without  prejudice.  Plaintiff 
amended  his  petition  and  therein  charged  that  the  cross- 
ing in  question  was  some  five  or  six  feet  below  the  ground 
level  and  the  approaches  thereto,  both  along  the  railroad 
and  turnpike,  were  through  cuts,  wliich  fact  made  the 
crossing  an  unusually  dangerous  one ;  that,  upon  the  oc- 
casion of  the  accident,  the  defendant  negligently  failed  to 
give  any  proper  or  reasonable  warning  to  plaintiflF^s  in- 
testate of  the  approach  of  said  train,  or  to  employ  any 
reasonable  means  to  that  end;  that  it  failed  to  provide 
the  engine  of  said  train  with  a  steam  whistle,  or  to  have 
it  in  condition  to  sound ;  that  it  omitted  to  ring  the  bell  or 
to  sound  the  whistle  for  a  distance  of  at  least  fifty  rods 
from  said  crossing  until  it  reached  same ;  and  that  it  neg- 
ligently permitted  its  right  of  way  on  both  sides  of  the 
track,  especially  on  the  southern  side  thereof,  for  a  dis- 
tance of  at  least  400  feet  east  of  the  turnpike  to  be 
covered  and  filled  with  growing  weeds,  brush,  sprouts 
and  high  grass,  which  prevented  the  operatives  of  said 
ixain  from  seeing  the  approach  of  plaintiff's  intestate 
-and  the  latter  from  seeing  or  hearing  the  train  before  be- 
ing struck.  Motions  to  strike  said  amended  pleadings 
from  the  files,  to  strike  therefrom,  and  a  demurrer  there- 
to, were  filed  and  overruled.  The  .defendant's  answer  to 
the  amended  petition  completed  the  issue.  Upon  a  trial, 
the  jury  returned  a  verdict  for  plaintiff  for  $5,980.  From 
the  judgment  entered  thereon,  defendant  appeals. 

The  petition  was  filed  in  September,  1911.  In  Octo- 
ber following,  the  defendant  answered,  and  in  addition  to 
traversing  the  material  allegation  of  the  petition  pleaded 
contributory  negligence.  A  reply  completed  the  issue. 
Thereafter,  plaintiff  filed  an  amended  petition  and 
caused    summons   to  be  Issued    thereon,   and  in  this 
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amended  petition  alleged  facts  npon  which  he  wonld  be 
anthorized  to  introdnce  proof  showing  that  the  crossing, 
where  his  decedent  was  killed,  was  an  unusually  danger- 
ous one.  It  was  also  alleged  in  the  amended  petition  that 
the  whistle  on  the  engine  was  defective.  Before  the  case 
came  on  for  trial,  a  motion  was  made  by  the  defendant  to 
strike  this  amended  petition  from  the  file.  This  motion 
was  overruled,  as  was  also  a  motion  entered  by  defend- 
ant to  strike  out  certain  portions  of  the  amended  petition. 
Complaint  is  made  that  the  court  erred,  first,  in  permit- 
ting said  amendment  to  be  filed,  and  second,  in  overruling 
its  motion  to  strike  same  from  the  file.  Appellee  filed 
this  amendment  evidently  because  he  feared  that,  under 
the  general  allegations  of  negligence,  he  would  not  be 
permitted  to  show  that  the  crossing,  at  which  the  acci- 
dent occurred,  was  an  unusually  dangerous  one  or  that 
the  whistle  on  the  engine  was  defective,  but  whatever  his 
purpose,  we  fail  to  see  wherein  appellant  was  prejudiced 
by  reason  of  the  court's  refusal  to  strike  said  amendment 
from  the  file.  The  condition  of  the  whistle  on  the  engine 
was  certainly  a  legitimate  subject  of  inquiry  and  if,  as  a 
matter  of  fact,  it  was  defective  and  as  a  result  thereof  the 
employees  of  appellant  in  charge  of  the  train  could  not 
give  such  notice  of  the  train's  approach  to  the  crossinjg 
as  the  law  contemplates,  appellee  would  certainly  'have 
been  justified  in  showing  this  fact.  So,  likewise  the  con- 
ditions surrounding  the  crossing  were  a  proper  subject 
of  inquiry  in  a  case  where  it  is  alleged  that  the  company, 
owing  to  the  peculiar  conditions  and  circumstances  sur- 
rounding the  crossing,  may  he  required  to  use  more  than 
the  statutory  means  to  avoid  injuring  persons  thereon. 
The  object  of  the  amendment  was  to  prevent  appellant 
from  claiming  that  it  was  taken  by  surprise  or  that  it  was 
not  fully  advised  of  the  ground  upon  wliich  appellee 
rested  his  right  to  recover.  Had  all  these  facts  been  set 
out  in  the  original  petition,  and  a  motion,  to  strike  out 
the  allegations  made  for  the  purpose  of  charging  that  the 
whistle  was  defective  and  that  the  crossing  was  an  unusu- 
ally dangerous  one,  had  been  made  and  overruled,  it 
could  not  be  seriously  contended  that  the  court  erred. 
Since  appellant  was  fully  advised  of  these  facts  a  suf- 
ficient length  of  time  before  the  case  was  called  for  trial 
to  enable  it  to  prepare  its  case  to  meet  the  amended  alle- 
gations of  negligence,  it  is  in  no  position  to  cx)mplain  of 
the  court's  nJdng, 
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^  This  brings  us  to  the  complaint  as  to  the  admission  of 
evidence  showing  the  presence  of  weeds,  briars  and  vege- 
tation along  the  railroad  right  of  wav  and  the  highway 
near  the  crossing.  It  is  insisted  that,  as  the  railroad 
company  was  not  chargeable  with  the  duty  of  keeping  the 
vegetation,  weeds,  briars,  etc.,  from  along  the  highway, 
it  could  not  be  said  to  be  negligent  because  of  their  pres- 
ence along  the  highway  between  the  railroad  and  the 
highway  at  that  point.  This  evidence  was  offered  for  the 
purpose  of  showing  the  condition  at  and  surrounding  this 
crossing,  in  order  that  the  jury  might  determine  whether 
or  not  it  was  an  unusually  dangerous  crossing.  Some  of 
the  witnesses  for  appellee  testify  that  the  weeds,  briars 
and  bushes  along  the  railroad  right  of  way  varied  in 
height  from  four  to  eight  feet ;  and  the  evidence  for  the 
company  is  to  the  effect  that  there  was  some  vegetation 
growing  along  a  part  of  the  railroad  right  of  way,  in 
places  as  much  as  knee  high.  It  is  negligence  on  the  part 
of  a  railroad  company  to  permit  its  right  of  way  to  be- 
come foul  with  weeds,  briars,  underbrush,  etc.,  as  was 
expresslv  held  in  L.  &  N.  E.  Co.  v.  Clark,  105  Ky.,  571, 
and  L.  &  N.  E.  Co.  v.  Breeden,  111  Ky.,  729.  It  is  not 
clear  from  the  evidence  whether  the  undergrowth  which 
obstructed  the  view  was  to  any  considerable  extent  on 
the  right  of  way,  but  the  proof  abundantly  shows  that  the 
vegetation  was  luxuriant  along  the  roadside  between  the 
railroad  and  the  public  road.  The  fact  that  vegetation  of 
this  character  was  permitted  to  grow  up  along  the  side  of 
the  public  road,  is  not  chargeable  as  negligence  against 
the  railroad  company,  but  if,  as  a  matter  of  fact,  the  ap- 
proach to  the  crossing  was  obscured  by  reason  of  such 
growth  of  weeds,  briars,  brush,  etc,,  as  to  render  the 
crossing  an  unusually  dangerous  one,  and  this  fact  was 
inown  to  the  company,  it  was  then  a  question  for  the  jury 
to  say  whether  or  not,  under  the  circumstances,  it  was  in- 
cumbent upon  the  company  to  use  other  and  additional 
means  than  those  provided  in  the  statute  to  warn  the 
public  of  its  train's  approach. 

The  case  is  not  unlike  that  presented  where  houses 
are  built  along  the  roadside  near  crossings  and  which  ob- 
struct the  view  of  travelers,  when  passing  along  the  high- 
way and  over  crossings,  and  prevent  them  from  seeing 
theapproach  of  trains.  The  difference  is  in  degree  merely, 
A  house  would  totally  obstruct  the  view,  whereas 
weeds,  briars  and  underbrush  might  or  might  not  ob- 
struct it  entirely,  dependent  upon  the   character  and 
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height  of  their  growth.  Since  the  railroad  and  the  public 
road  each  ran  through  a  cut  at  the  point  of  intersection, 
it  is  readily  seen  that  the  growth  of  weeds,  briars,  or 
underbrush  to  any  extent  in  between  the  two  rendered  it 
all  the  more  difficult  on  the  part  of  one  traveling  the  high- 
way to  observe  the  approach  of  the  trains. 

It  is  in  evidence  that  the  train  was  rolling  down  grade 
at  about  30  or  35  miles  an  hour  and  that  the  steam  was 
shut  oflf,  hence  it  was  making  less  noise  than  it  would 
have  made  had  it  been  running  under  steam.  The  rattle 
of  the  wagon  in  which  he  was  driving  more  than  likely 
prevented  decedent  from  hearing  the  train's  approach, 
and  if  the  conditions,  on  account  of  the  growth  of  under- 
brush, briars,  etq.,  were  such  that  his  view  of  the  railroad 
was  totally  obscured  at  that  point,  it  can  readily  be  seen 
that  if,  as  is  testified  by  some  of  the  witnesses,  no  signal 
of  the  train's  approach  was  given,  decedent  was  fur- 
nished no  means  of  advising  himself  of  the  danger  into 
which  he  was  going.  The  evidence  does  not  show  that 
this  road  was  a  mueh  frequented  one,  but,  under  the  evi- 
dence as  to  the  nature  of  the  crossing  and  the  conditions 
surrounding  it,  we  would  be  unwilling  to  hold  that  it  was 
not  proper  for  the  court  to  submit  to  the  jury  the  ques- 
tion as  to  whether  or  not  it  was  an  unusually  dangerous 
crossing;  hence,  the  evidence  relating  to  the  nature  of 
this  crossing  was  competent. 

It  is  next  insisted  that  the  verdict  is  not  supported  by 
sufficient  evidence  and  is  flagrantly  against  the  evidence. 
Numerically  the  evidence  offered  by  appellee  to  the  effect 
that  no  signal  of  the  train's  approach  to  this  crossing  was 
given  is  outweighed  by  the  evidence  for  appellant  bear- 
ing upon  this  point,  but,  as  is  frequently  stated,  the  jury 
is  the  judge  of  the  credibility  of  the  witnesses,  and  they 
have  the  right  to  accept  the  settlement  of  a  few  witnesses 
in  preference  to  that  of  the  many  who  may  testify  to  the 
contrary.  So  that,  while  the  weight  of  the  evidence  upon 
the  question  of  signal  or  no  signal  is  with  appellant  it  is 
not  so  overwhelming  in  character  as  to  justify  us  in  hold- 
ing that  because  of  its  preponderance  the  verdict  should 
be  disturbed. 

It  is  next  urged  that  the  verdict  is  excessive.  The 
evidence  sho^s  that  the  decedent  had  an  earning  capacity 
of  something  like  $1,000  per  year.  His  expectancy,  ac- 
cording to  the  life  tables,  was  practically  tw^elve  years. 
Under  this  proof,  we  Tvould  not  be  warranted,  were  we 
80  inclined,  in  holding  that  a  verdict  for  less  than  $6,000 
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was  excessive.  Much  larger  verdicts  have  been  upheld, 
where  the  earning  capacity  was  shown  to  have  been  very 
much  less,  and  the  expectancy  little  more. 

Lastly,  it  is  insisted  that  the  court  erred  in  instruct- 
ing the  jury.  The  instructions  given  were  copied  from 
the  case  of  L,  &  N.  E.  Co.  v.  Lucas,  30  Eep.,  364,  and,  in 
slightly  varying  form,  have  been  approved  in  numerous 
other  cases  where  a  similar  question  has  been  involved. 
We  are  of  opinion  that  they  fairly  presented  the  issues  as 
made  by  the  pleadings  and  as  warranted  by  the  facts. 
While  the  instruction,  defining  the  degree  of  care  which 
should  be  exercised  by  decedent  in  approaching  the  cross- 
ing, might  have  been  more  explicit,  we  do  not  feel  that  it 
was  prejudicial  in  the  form  given.  The  ]?etter  plan  would 
have  been  to  cast  upon  decedent  in  terms  the  same  de- 
gree of  care  which  was  imposed  upon,  appellant  in  ap- 
proaching the  crossing,  but  the  language  used  in  the  in- 
struction, while  not  the  same,  was  in  effect  the  same. 
The  jury  evidently  did  not  believe  that  any  signal  of  this 
train's  approach  was  given  and  that,  as  the  train  was 
merely  rolling  down  the  track  as  it  were,  the  decedent 
drove  upon  the  track  without  knowledge  of  its  approach 
and  met  his  death.  As  there  was  evidence  from  which 
such  conclusion  could  be  fairly  drawn,  we  see  no  reason 
for  disturbing  the  jury's  finding  and  the  judgment  predi- 
cated thereon.    It  is,  therefore,  affirmed. 


Smith's  Executor,  et  aL  v.  Johns. 

(Decided  June  5,  1913.) 

Appeal  from  Pike  Circuit  Court. 

1.  Husband  and  Wife — ^Antenuptial  Marriage  Settlements — ^Estoppel. 
— ^Where  it  is  apparent  that  both  parties  to  an  antenuptial  mar- 
riage settlement  intended  that  the  title  of  the  wife  to  lands 
agreed  to  'be  conveyed  should  vest  at  once,  the  husband  and  those 
claiming  under  him  are  estopped  to  deny  that  her  title  thereto 
is  not  perfect,  in  so  far  as  the  husband  could  make  it 

2.  Husband  and  Wife — Wife's  Separate  Estate — Husband  as  Trustee 
— Rents — ^Accounting. — ^A  wife,  in  permitting  her  husband  to  man- 
age and  collect  rents  from  her  separate  estate,  does  not  waive 
her  right  to  have  him  account  to  her  for  such  rents. 

3.  Husband  and  Wife — Evidence — Presumptions. — In  the  absence 
of  an  agreement  or  understanding  to  the  contrary,  the  husband 
in  collecting  rents  and  receiving  income  from  the  wife's  separate 
estate  will  be  treated  as  her  trustee. 
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4.  Husband  and  Wife — Contracts.— It  being  the  duty  of  the  husband 
to  support  the  wife  in  a  style  befitting  their  station,  the  wife  is 
not  liable  to  the  lyisband  for  expense  of  keeping  her  live  stock 
or  for  money  expended  for  her  benefit  in  the  absence  of  an  agree* 
ment  to  pay  or  reimburse  him. 

5.  Limitation  of  Actions — Statutes — Construction — Coverture. — ^The 
Weissinger  act  (Sees.  2127-2128  Ky.  Stats.),  did  not  remove  that 
disability  of  coverture  which  prevents  the  running  of  the  statutes 
of  limitation  against  one  under  the  disability  of  coverture. 

€.  Limitation  of  Actions — Accrual  of  Cause  of  Action. — ^An  action 
by  the  wife  against  the  estate  of  her  husband  for  an  accounting 
of  rents  received  by  him  from  her  separate  estate  does  not 
accrue  until  his  death. 

STATON  &  PINSON  for  appeUants. 

CHILDERS  &  CHILDERS  for  appellee 

OpnsnoiT  OF  the  Coubt  by  Judge  Lassing — Affirming. 

On  February  24,  1896,  Jacob  Smith  and  Georgia  A. 
Williamson  entered  into  an  antenuptial  contract  the  ma- 
terial portions  of  which  are  as  follows : 

**This  contract  of  marriage  settlement,  and  deed 
made  and  entered  into  this  24th  day  of  February,  1896, 
by  and  between  Jacob  Smith  of  the*  first  part,  and  Miss 
Georgia  A.  Williamson  of  the  second  part,  witnesseth: 
That  in  consideration  of  the  mutual  promise  of  each  of 
the  parties  hereto  to  marry  each  other  in  a  reasonable 
time  after  the  date  hereof  they  have  and  do  agree  that 
the  said  party  of  the  first  part  is  to  and  does  hereby  con- 
vey unto  the  party  of  the  second  part  the  two  tracts  of 
land  hereinafter  described  to  be  hers  absolutely  and  in 
fee  and  without  any  curtesy  rights  upon  the  part  of  said 
party  of  the  first  part  should  he  survive  the  party  of  the 
second  part;  and  in  addition  thereto  should  the  party  of 
the  second  part  survive  the  party  of  the  first  part  she  is 
to  receive  from  his  estate  in  money  the  sum  of  one  thou- 
sand dollars  to  be  paid  to  her  in  a  reasonable  time  after 
the  death  of  the  party  of  the  first  part,  in  consideration 
of  the  foregoing  the  party  of  the  second  part  waives,  sur- 
renders and  relinquishes  all  right  to  dower  and  home- 
stead in  any  and  all  the  lands  now  owned  or  possessed  by 
the  party  of  the  first  part,  in  the  State  of  Kentucky  and 
West  Virginia,  or  in  any  other  state,  territory  or  district, 
a^  well  in  all  those  he  may  hereafter  own,  or  possess 
wherever  situated.  And  so  waives,  surrenders  and  re- 
linquishes all  title  or  right  to  recover  any  further  from 
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Ms  estate,  real,  personal  or  mixed,  should  she  survive 
him/^ 

The  lands  mentioned  are  described  in  the  contract  by 
metes  and  bounds. 

The  contracting  parties  were  later  married,  and  lived 
together  as  man  and  wife  until  June,  1906,  when  Jacob 
Smith  died.  In  February,  1910,  his  widow,  who  had  in 
the  meantime  married  again,  brought  suit  against  the 
personal  representatives  of  her  husband,  his  heirs  and 
devisees,  in  which  she  sought  to  recover  of  them  $1,052, 
which  sum  she  alleged  her  husband  had  received  as  rents 
from  her  lands  from  the  time  of  their  marriage  down  to 
and  including  the  year  1905.  The  defendants  denied  lia- 
bility, pleaded  the  statute  of  limitation  and  alleged,  by 
way  of  set-oflf,  that  plaintiff  was  indebted  to  the  estate  in 
a  sum  largely  in  excess  of  the  claim  sued  on  for  proven- 
der furnished  her  for  her  live  stock  and  for  money  ex- 
pended by  her  husband  for  her  benefit  during  their  mar- 
ried life.  Issue  was  joined  upon  each  item  of  defense, 
proof  taken,  and  upon  final  submission  the  chancellor 
was  of  opinion  that  plaintiff  was  entitled  to  recover  of 
the  estate  of  her  husband  the  sum  of  $525  as  rents,  and 
entered  judgment  accordingly. 

At  the  outset,  it  is  insisted  that  the  evidence  fails  ta 
show  that  the  decedent  ever  delivered  to  his  wife  a  deed 
for  the  two  tracts  of  land  described  in  the  marriage  con- 
tract. The  contract  recites  that,  as  a  part  of  the  con- 
sideration for  its  execution,  the  decedent  agreed  to  and 
did  convey  to  her  this  property  for  her  sole  and  separate 
use.  It  is  apparent  that  it  was  intended  by  both  the 
parties  to  this  contract  that  the  wife  should  at  once  be 
invested  with  title  to  these  lands ;  and  being  hers  and  for 
her  sole  and  separate  use,  if  her  husband  were  now  living, 
it  would  not  lie  in  his  mouth  to  state  that  her  title  thereto 
was  not  perfect,  in  so  far  as  he  could  make  it.  He  could 
not  defeat  her  rights  by  any  delay  in  the  discharge  of  any 
duty  which  the  contract,  by  its  plain  terms,  imposed  upon 
him. 

Nor  would  the  husband  be  in  a  position  to  withhold 
from  her  the  rents  and  profits  realized  by  him  out  of  this 
land.  The  land  was  hers,  and  the  income  thereof  be- 
longed to  her.  Under  the  act  of  March  15,  1894,  known 
as  the  Weissinger  act,  the  rights  of  married  women  were 
enlarged  to  such  an  extent  that  they  were  authorized 
and  empowered  to  act  for  themselves  in  the  managemnt 
of  their  separate  estates.  The  fact  that  appellee  permit- 
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ted  her  hnsband  to  represent  her,  in  renting  out  this 
property  and  in  receiving  the  rents,  cannot  be  construed 
as  a  waiver  on  her  part  of  her  right  to  have  her  husband 
account  to  her  for  the  rents  so  received  by  him  for  her 
benefit.  In  the*  absence  of  some  positive  agreement  or 
understanding  to  the  contrary,  he  will  be  treated  as  act- 
ing as  trustee  for  his  wife  in  the  collection  of  the  rents 
and  income  from  her  separate  estate,  as  was  expressly 
held  in  Chorn  v.  Chom,  98  Ky.,  627.  The  contract  was 
intended  to  be  beneficial  to  her  during  their  married  life, 
else  it  would  have  provided  that,  at  her  husband's  death, 
she  surviving  him,  she  should  recdve  this  property. 
The  fact  that  he  obligated  himself  to  invest  her,  at  once, 
with  title  manifests  clearly  that  he  purposed  to  give  her 
whatever  benefits  should  arise  therefrom,  from  that  time 
on.  Appellants  are  in  no  better  position  than  decedent, 
if  living,  would  have  been,  and  as  he  could  not  withhold 
this  rent  from  his  wife  neither  can  they. 

The  record  shows  that  decedent  was  a  man  of  means, 
and  more  than  able  to  maintain  his  wife  and  such  live 
stock  as  she  had  and  kept  at  his  home  in  the  way  and 
manner  described  in'  the  pleadings  and  evidence  in  this 
case.  As  her  husband,  it  was  his  duty,  and  no  doubt  his 
pleasure,  to  support  her  in  the  style  benefitting  their 
station  in  life ;  and  there  is  no  evidence  of  his  having,  at 
any  time  during  their  married  life,  done  or  said  anything 
from  which  it  could  even  be  inferred  that  he  expected  his 
wife  to  pay  him  for  the  keep  of  the  live  stock,  which  was 
her  separate  property,  kept  on  his  place.  The  court, 
under  the  circumstances,  was  justified  in  holding  that 
appellants  were  not  entitled  to  recover  anything  on  the 
set-off.  The  sum  awarded  appellee  represents  the  fair 
cash  value  of  the  rents  received  by  her  husband  for  her 
lands,  during  his  life  and  after  the  execution  of  the  mar- 
riage contract 

Nor  can  the  plea  of  the  statute  of  limitation  avail,  for 
the  reason  that  section  2525,  Kentucky  Statutes,  ex- 
pressly provides  that  limitation  does  not  run  against  a 
married  woman  until  the  disability  of  coverture  is  re- 
moved, and  then  she  has  the  same  time  within  which  to 
prosecute  her  suit  as  she  would  have  had  were  she  un- 
married when  the  cause  of  action  accrued.  The  purpose 
of  this  section  of  the  statutes  was  to  prolong,  in  favor  of 
married  women  and  all  other  persons  imder  disability 
therein  designated,  the  several  periods  of  time  pre- 
scribed in  the  statutes  within  which  an  action  must  be 
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commenced.  The  Weissinger  act  had  the  effect  of  en- 
largingy  but  did  not  restrict,  the  powers  of  married 
women.  It  removed  all  of  the  disabilities  of  coverture  im- 
posed by  the  common  law  in  the  matter  of  contracting 
with  other  persons,  the  husband  included,  subject  to  the 
restrictions  specified  in  the  statute.  Coleman  v.  Cole- 
man, 143  Ky.,  36.  In  Sturgill  v.  C.  &  O.  Ey.  Co.,  116  Ky., 
659,  it  was  held  that  the  Legislature  did  not,  by  the  enact- 
ment of  section  2128,  Kentucky  Statute's,  defining  the 
rights  and  powers  of  married  women,  intend  to  remove 
all  of  the  disabilities  of  coverture,  and  among  such  dis- 
abilities may  be  enumerated  that  which  prevents  the  run- 
ning of  the  statute  of  limitation  against  them  during 
their  coverture.  Appellee's  cause  of  action  not  having 
accrued  until  after  the  death  of  her  husband,  the  trial 
court  correctly  held  the  plea  of  the  statute  of  limita- 
tion presented  no  defense. 

The  evidence  abundantly  supports  the  judgment,  and 
it  is,  therefore,  affirmed. 


Letton's  Adinr.,  et  aL  v.  RaflFerty,  et  aL 

(Decided  June  6,  1913.) 

Appeal  from  Nicholas  Circuit  Court 

1.  Execution — ^Jofnt  Judgment— VaUdity  of  Bxecutlon  Against  Sur- 
vivor Alone — Section  405,  CivU  Code. — Where  one  of  two  Joint 
judgment  debtors  is  dead  an  execution  against  the  survivor  alone 
is  valid  as  to  him.  ' 

2.  Execution— VaUdity  of  Execution  in  Excess  of  Judgment  Debt — 
An  execution  which  fails  to  allow  a  credit  shown  on  the  Judg- 
ment is  not  void,  but  may  in  a  proper  proceeding  be  quashed  to 
the  extent  of  the  excess  only. 

3.  Mortgages — ^Payment  by  Third  Party  Without  Assignment— lien. 
One  who  pays  off  a  mortgage  without  taking  an  assignment  ac- 
quires no  Uen. 

4.  Limitation — ^Payment  of  Mortgage. — ^The  claim  of  one  discharg- 
ing a  mortgage  without  taking  an  assignment  is  barred  by  the 
five  year  statute  of  limitations. 

SWINFORD  &  SWINFORD  and  MORGAN  &  DARRAGH  for  ap- 
pellants. 

WILLIAM   CONLBY,  JOHN  P.   McCARTNEY  and  HOLMES   & 
ROSS  for  appellees. 


Digitized  by  VjOOQIC 


Letton  V.  Bafferty,  279 

OPnnON  OF  THE  COXJBT  BY  WlULIAM  BOGEBS  ClAY,  CoM- 

HissiOKEB — ^Beversing. 

In  April,  1883,  James  E.  Letton  ^s  Executor  re- 
covered in  the  Nicholas  Circuit  Court  a  judgment  against 
Pat  Bafferty  and  Mike  Baflferty.  This  judgment  was 
credited  by  certain  sums  arising  from  the  sale  of  land 
and  the  further  sxmi  of  $116  paid  March  1, 1883.  Several 
executions  were  issued  on  the  judgment.  The  last  execu- 
tion before  the  one  sought  to  be  enjoined  in  this  action 
was  issued  April  22,  1897,  and  returned  **No  property 
found*'  on  April  23,  1897.  In  the  month  of  January, 
1912,  an  execution  was  issued  by  the  clerk  of  the  Nicholas 
Circuit  Court  against  Pat  Baflferty  alone.  The  clerk 
f aileck  to  endorse  on  the  execution  the  credit  of  $115  paid 
March  1, 1883.  The  execution  was  levied  on  certain  lands 
in  Nicholas  County  held  in  the  name  of  Pat  Baflferty. 

Pat  Baflferty  brought  suit  to  enjoin  the  collection  of 
the  execution.  His  wife,  Jennie  Baflferty,  asserting 
ownership  of  part  of  the  land  levied  on  and  claiming  that 
it  was  held  in  trust  for  her  by  her  husband,  brought 
separate  suit  for  the  same  purpose.  The  two  suits  were 
consolidated.  They  both  claim  that  the  execution  sought 
to  be  enjoined  was  void  because  the  judgment  on  which  it 
issued  was  a  joint  judgment  against  Pat  Baflferty  and 
Mike  Baflferty,  whereas  the  execution  was  issued  against 
Pat  Baflferty  alone;  also  for  the  further  reason  that  the 
execution  was  for  a  sum  in  excess  of  the  judgment  debt. 
Plaintiflfs  asked  that  the  execution  be  quashed  on  botli 
groimds.  Defendants  moved  the  court  to  be  permitted 
to  have  the  execution  amended  so  as  to  show  the  credit 
of  March  1,  1883,  and  to  show  that  the  execution  was 
issued  on  the  judgment  against  Pat  Baflferty  and  Mike 
Baflferty.  They  also  filed  an  answer,  in  the  secon.3  para- 
graph of  which  they  pleaded  that  the  judgment  against 
Pat  Baflferty  and  Mike  Baflferty  in  favor  of  James  E. 
Letton  *s  Executor  was  the  only  judgment  in  the  Nicholas 
Circuit  Court  or  any  other  court  against  Pat  Baflferty 
in  favor  of  James  E.  Letton 's  Executor  or  James  E.  Let- 
ton,  deceased ;  that  at  the  time  of  the  issuance  of  the  ex- 
ecution sought  to  be  enjoined  Mike  Baflferty  was  dead 
and  had  been  dead  for  several  years;  that  his  estate  was 
hopelessly  involved  at  the  time  of  his  death,  and  that  no 
administration  was  ever  had  or  applied  for  on  his  estate; 
and  that  there  had  never  been  and  was  not  then  a  per- 
sonal representative  of  tiie  estate  of  Mike  Baflferty.    It 
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is  fnrther  alleged  that  the  execntion  showed  by  endorse- 
ment thereon  that  it  was  issued  on  the  judgment  which 
was  rendered  at  the  March  term  of  the  Nicholas  Circuit 
Court  in  1883.  The  trial  court  refused  to  permit  the  ex- 
ecution to  be  amended  and  sustained  a  demurrer  to  the 
second  paragraph  of  defendant's  answer.  On  final  hear- 
ing the  execution  in  question  was  adjudged  to  be  void, 
and  plaintiffs  were  granted  the  relief  prayed  for.  From 
that  judgment  this  appeal  is  prosecuted. 

Subsection  2  of  section  1652  Ky.  Stats.,  provides  that 
on  a  joint  judgment  against  several,  execution  must  be 
joint.  Section  405  of  the  Civil  Code  provides  that  the 
death  of  a  defendant  shall  iiot  prevent  the  issuing  of  an 
execution  against  a  surviving  defendant.  The  defendants 
contend  that-  under  subsection  2,  section  1652  Kentucky 
Statutes,  the  executioii  against  Pat  Eaflferty  alone  was 
void  although  Mike  EafFerty  was  dead  at  the  time  it  is- 
sued. In  support  of  this  position  we  are  cited  to  the  cases 
of  Tanner  v.  Grant,  10  Bush,  363  and  Peoples  Bank  of 
Kentucky,  Assignee  v.  Barbour,  30  K.  L.  E.,  712. 

The  question  is,  what  effect  shall  be  given  to  the  Code 
provision?  The  case  of  Tanner  v.  Grant,  supra^  was 
based  on  the  statute  providing  that  on  a  joint  judgment 
against  several,  execution  must  be  joint.  There  was  a 
joint  judgment  against  Tanner  and  Bamey,  though 
Eamey  was  living  at  the  time  execution  issued  Tanner 
alone.  It  was  held  that  the  execution  was  void.  In  the 
case  of  Peoples  Bank,  &c.  v.  Barbour,  supra,  it  was  held 
that  an  execution  against  one  who  was  dead  was  void  as 
to  him.  In  discussing  the  question,  the  court  used  the 
following  language: 

''In  1  Freeman  Executions,  section  36,  it  is  said: 
'When  one  of  several  judgment  defendants  dies,  satis- 
faction may  be  sought  solely  by  seizing  the  persons  or 
levying  on  the  personal  estate  of  the  survivors,  in  which 
cases  no  scire  facias  is  needful  to  authorize  the  issue  of 
execution.  But  it  is  otherwise  if  the  heir  of  the  deceased 
is  to  be  pursued.  In  order  that  the  execution  may  con- 
form to  the  judgment,  it  issues  against  all  the  defendants^ 
although  it,  for  all  practical  purposes,  amounts  to  no 
more  than  an  execution  against  the  survivors.*  (See  to 
same  effect  note  to  Hatcher  v.  Lord,  61  L.  E.  A.,  387.) 

"Under  these  authorities  the  execution  which  issued 
on  April  13,  1903,  was  only  an  execution  against  the  sur- 
vivors. It  was  not  an  execution  which  had  any  legal 
vitality  as  to  Eichard  N.  Barbour.     Being  void  as  to. 
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him,  it  was  a  nullity  so  far  as  his  estate  was  concerned^ 
and  being  nnllity  as  to  him,  it  did  not  stop  the  running  of 
the  statute  of  limitations/' 

In  that  case  the  court  simply  referred  to  the  usual 
form  in  which  executions  are  issued,  but  did  not  hold 
that  if  that  form  was  not  followed,  the  execution  was 
void.  In  the  case  under  consideration  the  execution 
sought  to  be  enjoined  was  issued  on  the  joint  judgment 
against  Pat  and  Mike  Bafferty.  There  is  no  question  as  to 
the  identity  of  the  judgment  or  of  the  execution.  Had 
the  execution  issued  against  both  Pat  and  Mike  Eafferty, 
it  would  have  been  void  as  to  Mike,  who  was  dead,  though 
still  binding  on  Pat.  We  fail  to  see  by  what  principle  of 
justice  Pat  Eafferiy  may  complain  because  the  clerk  did 
not  do  a  void  thing,  which,  if  it  had  been  done,  could  have 
in  no  way  affected  his  rights.  Formerly  section  405, 
which  was  section  435  of  the  old  Code,  read  as  follows : 
"The  death  of  part  of  the  defendants  shall  not  prevent 
execution  being  issued,  which,  however,  shall  operate 
alon^  on  the  survivors  and  their  property. ''  The 
language  of  the  latter  section  might  have  been  inter- 
preted as  requiring  the  execution  to  be  issued  against 
the  dead  as  well  as  the  living.  The  legislature  must  have 
meant  something  by  changing  this  provision  so  as  to  read 
that  "The  death  of  a  defendant  shall  not  prevent  the  is- 
suing of  an  execution  against  a  surviving  defendant." 
There  is  nothing  in  the  latter  section  to  indicate  that  in 
issuing  the  execution  against  a  surviving  defendant  it 
must  also  be  issued  against  the  joint  defendant  who  is 
dead.  Indeed,  it  contemplates  the  issuing  of  such  execu- 
tion against  the  surviving  defendant  alone.  While  the 
fact  that  the  execution  issued  against  the  dead  defendant 
as  well  as  the  survivor  would  not  affect  its  validity  so  far 
as  the  survivor  was  concerned,  neither  would  its  validity 
be  affected  by  the  fact  that  it  issued  against  the  survivor 
alone.  To  hold  otherwise  would  permit  an  execution  de- 
fendant to  escape  liability  on  a  technicality  altogether  at 
variance  with  the  modern  conception  of  justice. 

The  execution  of  1897  was  not  void  because  it  failed 
to  show  the  credit  of  $116  paid  March  1,  1883.  In  a 
proper  proceeding  it  might  have  been  quashed  to  the  ex- 
tent of  the  excess,  but  to  that  extent  only.  Wiedemann 
V.  Crawford,  149  Ky.,  202. 

In  the  second  paragraph  of  her  original  petition 
Jennie  Eafferty  alleged  that  she  paid  off  a  mortgage  lien 
upon  two  of  the  tracts  of  land  on  which  the  execution  was 
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issued,  and  claimed  that  her  lien  to  this  extent  was 
superior  to  that  of  defendants.  Defendants*  demurrer 
to  this  paragraph  was  overruled.  Thereafter,  defendants 
pleaded  the  five  year  statute  of  limitation,  to  which  plea 
a  demurrer  was  sustained.  It  does  not  appear  that  Jen- 
nie RafFerty  took  either  an  assignment  of  the  mortgage 
or  the  notes.  She  did  upt,  therefore,  acquire  any  lien  on 
the  land,  and  any  claim  that  she  may  have  had  was  neces- 
sarily barred  by  the  five  year  statute  of  limitations.  Duke 
V.  Pigman,  &c.,  110  Ky.,  756. 

No  other  question  is  passed  on. 

Judgment  reversed  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion^ 


Louisvine  &  Interurban  Railroad  0>mpan7  v.  Har- 
din's Adinr, 

(Decided  June  6,  1913.) 

Appeal  from  Oldham  Circuit  Court. 

1.  Evidence— Action  Against  Railroad  for  Death— Manner  of  Death 
May  Be  Established  by  Circumstances — ^Negligence. — Although 
no  witness  saw  the  deceased  when  he  was  killed*  the  fact  that 
he  was  killed  in  a  certain  way  may  be  established  by  drcum* 
stances  as  fully  as  by  direct  testimony. 

2.  Instructions — Contributory  Negligence. — ^It  is  unnecessary  that  in 
the  first  instruction  anything  should  be  said  as  to  contributory* 
negligence,  when  in  another  instruction  the  Jury  is  told  that  al- 
though the  defendant  was  negligent  as  set  out  in  No.  1,  there 
could  be  no  recovery  if  the  deceased  was  guilty  of  contributory 
negligence  but  for  which  he  would  not  have  been  injured. 

8.  Railroads — ^EHectric  Railroad — Injury  to  Conductor— When  Not 
Required  to  Anticipate  Presence  of  Pole. — ^A  conductor  upon  an 
electric  line  is  not  required  to  anticipate  that  a  pole  has  been 
set  so  close  to  the  track  as  to  endanger  him  in  the  ordinary  dis- 
charge of  his  duties  and  he  does  not  assume  the  risk  unless  he 
knows  the  dangerous  proximity  of  the  pole. 

WILLIS,  TODD  &  BOND  and  A.  P.  HUMPHREY  for  appellant 

O'DOHBRTY  &  YONTS  for  appellee. 

Opinion  of  the  Court  by  Chief    Justicb  Hobson — 
AfBrming. 

William  H.  Hardin  was  a  conductor  on  one  of  the  cars 
of  the  Louisville  &  Interurban  Railroad  Company  he- 
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tween  Lonisville  and  LaGrange.  While  acting  as  con- 
dnctor  he  was  killed  near  Pewee  Valley,  and  this  action 
was  bronght  by  his  personal  representative  to  recover 
for  his  death  on  the  ground  that  the  company  had  negli- 
gently placed  one  of  its  poles  too  close  to  the  track  and 
that  in  the  discharge  of  his  duties  Hardin  had  been 
stmck  by  this  pole  and  killed.  By  its  answer  the  defend- 
ant denied  the  allegations  of  the  petition,  and  pleaded 
conlxibntory  negligence  on  the  part  of  the  deceased.  On 
a  trial  of  the  case  there  was  a  verdict  and  judgment  for 
the  plaintiff  in  the  snm  of  $5,000.  The  railroad  company 
appeals. 

According  to  the  evidence  for  the  plaintiff  as  the  cars 
approached  the  station  at  Pewee  VaUey,  it  was  custom- 
ary for  the  conductors  to  change  the  trolley  from  one 
wire  to  another  for  the  purpose  of  enabling  the  east 
bound  car  to  pass  the  west  bound  car  at  that  stetion;  and 
it  was  customary  for  the  conductors  in  doing  this  while 
the  cars  were  approaching  the  station  to  go  around  the 
bumper  at  the  -rear  end  of  the  car  and  stand  on  the 
bumper  and  adjust  the  trolley.  The  bumper  of  the  car  was 
80  constructed  that  the  conductor  could  step  from  the 
platform  on  a  portion  of  it,  and  thence  using  the  hand- 
holds proceed  to  that  portion  of  the  bumper  immediately 
underneath  the  rear  windows,  and  while  standing  upon 
this  part  of  the  bumper,  which  was  from  ten  to  twelve 
inches  wide  adjust  the  trolley  while  holding  to  the  hand- 
holds. The  pole  in  question  stood  thirty-eight  inches 
'  from  the  nearest  rail  of  the  track.  The  car  extended  over 
the  rail  nineteen  inches.  This  would  leave  only  about 
nineteen  inches  between  the  pole  and  the  side  of  the  car 
as  it  passed.  The  accident  occurred  about  six  thirty  p. 
m.  on  August  18,  1911.  As  the  car  approached  Pewee 
Valley  there  were  a  number  of  people  standing  on  the 
rear  platforai.  Clarence  Netherton  testified  that  he  saw 
Hardin  go  inside  and  get  his  gloves,  and  put  them  on. 
These  gloves  were  used  when  they  were  going  to  change 
the  trolley;  that  he  then  came  out  on  the  back  platform, 
and  went  around  to  the  right,  and  this  was  the  last  he 
saw  of  him.  Norman  Blackley  testified  that  he  was  sit- 
ting on  the  steps  of  the  car  on  the  right  hand  side ;  that 
the  rear  platform  was  filled  with  passengers ;  that  while 
ho  was  sitting  on  the  steps  and  as  the  car  was  approach- 
ing Pewee  Valley,  Hardin  touched  him  on  the  shoulder 
indicating  that  he  wished  him  to  arise ;  that  he  arose  and 
moved  out  of  the  way,  and  he  then  saw  Hardin  step  down 

Digitized  by  VjOOQIC 


284  KENTUCKY  EEPOETS.  [Vol.  154. 

upon  the  first  step  of  the  car  and  take  hold  of  the  hand 
hold  nearest  the  platform ;  that  he  then  turned  away  and 
heard  a  noise  that  attracted  his  attention,  and  on  looking 
hack  saw  Hardin  flash  hehind  the  hind  end  of  the  car 
with  his  face  down.  J.  H.  Bowling  was  sitting  in  the  car 
and  his  attention  was  attracted  hy  a  jar  against  the  car 
and  the  lights  twinkling  above  the  globe.  The  car  sud- 
denly stopped.  He  and  P.  S.  Head  got  oflF  the  car  and 
went  to  the  place  where  the  body  of  Hardin  lay,  and  from 
this  point  they  went  to  the  pole.  On  the  painted  portion 
of  the  pole  about  an  arm's  length  above  his  head,  he  saw 
a  blur  on  the  paint,  and  noticed  that  the  projections  of 
wood  made  by  the  spikes  of  the  linemen  in  climbing  the 
pole,  had  been  knocked  off  and  appeared  to  have  been 
freshly  broken.  P.  S.  Head  testified  that  there  was  a 
noise  like  a  bump ;  then  there  was  a  general  outcry.  He 
got  off  the  car  after  it  stopped,  and  ran  back  to  where  the 
roan  was  lying.  He  found  the  body  about  twelve  feet 
from  the  pole;  he  testified  to  the  same  facts  as  Bowling 
as  to  the  signs  on  the  pole.  The  physician  who  examined 
Hardin  testified  that  he  had  received  a*  severe  blow  on 
the  back  of  the  head  at  the  base  of  the  skull.  There  was 
a  fracture  at  the  base  of  the  skull  about  the  hair  line. 
Either  his  neck  was  broken  or  the  base  of  the  skull. 

It  is  insisted  for  the  appellant  that  this  evidence  does 
not  show  that  Hardin  was  struck  and  killed  by  the  pole 
and  that  on  this  evidence  it  is  equally  probable  that  he 
fell  from  the  car  and  was  killed  in  this  way  without  strik- 
ing the  pole.  But  it  will  be  observed  that  he  went  in  the 
car  to  get  his  gloves  which  were  commonly  used  by  the 
conductors  while  adjusting  the  trolley;  that  he  came  out 
of  the  car  and  had  Blackley  to  get  up  from  the  steps  on 
the  south  side  of  the  car ;  that  he  was  next  seen  with  his 
hand  upon  the  handhold  nearest  the  platform  at  the 
south  side  of  the  car,  and  that  none  of  the  witnesses  saw 
him  after  this;  that  next  came  a  bump  and  a  violent 
shaking  of  the  car,  and  that  just  after  this  Hardin's  body 
suddenly  flashed  out  behind  the  car,  and  when  he  was 
reached  he  had  received  a  heavy  blow  at  the  back  of  the 
head  which  broke  his  neck  or  fractured  the  skull ;  and 
there  was  practically  no  othdr  injury  upon  him  except 
some  cratches  on  his  face  received  when  he  fell  on  his 
face.  It  is  evident  he  passed  out  of  view  of  the  witnesses 
because  he  passed  around  the  comer  of  the  car  and  just 
after  this  came  the  thud  or  bump.  If  he  was  standing  on 
the  bumper  holding  to  the  handhold  with  one  hand  and 
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trying  to  adjust  the  trolley  with  the  other,  he  would  na- 
turally have  his  eyes  to  the  rear  so  that  he  could  see  the 
trolley  which  he  was  trying  to  adjust  and  this  would 
throw  the  back  of  his  head  toward  the  pole ;  his  head 
would  naturally  be  thrown  outward  in  the  effort  to  see 
the  trolley  and  adjust  it.  "While  it  is  true  no  witness  saw 
him  strike  the  pole  the  circumstances  are  fully  as  con- 
vincing as  any  positive  testimony  could  be ;  for  there  is 
nothing  else  in  the  record  to  account  for  the  bump,  the 
jar  of  the  car  or  the  twinkle  of  the  lights. 

It  is  true  that  on  behalf  of  the  defendant  a  number  of 
witnesses  were  introduced  who  testified  that  Hardin's 
body  was  foimd  from  twenty  to  forty  feet  east  of  the 
pole.  But  we  do  not  regard  this  fact  as  entitled  to  much 
weight  for  the  reason  that  being  a  stout  young  man,  hav- 
ing his  hand  gripped  tightly  upon  the  handhold  when  the 
car  was  running  rapidly,  he  would  not  unreasonably  be 
carried  some  feet  beyond  the  pole  before  his  grip  upon 
the  handhold  relaxed.  We,  therefore,  conclude  that  not 
only  there  was  some  evidence  that  Hardin  was  struck 
and  killed  by  the  pole  but  that  the  weight  of  the  evidence 
sustains  the  verdict  of  the  jury. 

It  is  complained  that  in  the  first  instruction,  the  court 
did  not  say  anything  about  contributory  negligence ;  but 
wUQe  this  is  true,  the  court  hj  another  instruction,  told 
the  jury  that  although  they  might  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  nei^ligence  as  set 
out  in  instruction  1,  yet  if  they  further  believed  from  the 
evidence  that  the  deceased  failed  to  use  ordinary  care  for 
his  own  safety,  and  but  for  this  would  not  have  been  hurt, 
they  should  find  for  the  defendant.  The  instructions  oi 
the  court  are  to  be  read  together,  and  when  the  court  ex- 
pressly referred  in  this  instruction  to  No.  1,  the  jury 
could  not  have  failed  to  understand  the  meaning  of  the 
two  instructions. 

Lastly,  the  appellant  complains  that  the  following  in- 
struction asked  by  it  was  refused: 

**If  the  jury  believe  from  the  evidence  that  the  de- 
ceased knew  of  the  proximity  of  said  pole  or  if  it  was 
patent  to  persons  of  his  experience  and  understanding, 
they  should  find  for  the  defendant 

If  this  instruction  had  been  given  it  would  have  been 
under  the  evidence  misleading.  It  was  not  incumbent  on 
the  deceased  to  anticipate  that  a  pole  had  been  placed  so 
near  the  track  as  to  endanger  him  in  the  proper  and  usual 
discharge  of  his  duties,  and  he  was  not  required  to  be  on 
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the  lookout  for  such  a  pole.  He  had  a  right  to  presume 
that  he  could  safely  discharge  his  duties  in  the  ordinary- 
way  unless  he  knew  of  the  danger.  The  fact  was,  how- 
ever, the  pole  was  there  and  it  was  patent  to  a  person  of 
Lis  experience  and  understanding  if  he  had  looked.  He 
did  not  look  because  he  did  not  realize  the  danger,  and  as 
the  car  approached  the  pole  had  his  back  to  it  with  his 
eyes  on  the  trolley.  The  instruction  was,  therefore, 
properly  refused,  and  without  going  into  the  details  of 
the  evidence  we  deem  it  sufficient  to  say  that  if  a  proi)er 
instruction  on  the  subject  had  been  given  it  would  have 
had  no  effect  on  the  result  of  the  trial.  The  defendant 
was  clearly  negligent  in  maintaining  its  pole  so  close  to 
the  track,  and  to  exempt  it  from  responsibility  on  the 
ground  that  the  deceased  assumed  the  risk,  it  should  ap- 
pear that  he  knew  of  the  proximity  of  the  pole  and  that 
the  danger  from  it  was  patent  to  a  person  of  his  experi- 
ence and  imderstanding.  There  was  much  in  the  evi- 
dence for  the  defendant  to  the  effect  that  the  deceased 
was  negligent  in  going  outside  of  his  car  while  in  motion 
to  change  the  trolley;  but  this  issue  was  fairly  submitted 
to  the  jury  by  the  instructions  of  the  court,  and  on  the 
whole  record  we  conclude  that  the  appellant  had  a  fair 
trial  on  the  merits  of  its  case. 
Judgment  affirmed. 


Beasly,  et  aL  v.  Furr. 

(Decided  June  6,  1913.) 

Appeal  from  Garrard  Circuit  Court. 

Judgment — ^Vacation  of — ^New  Trial. — ^A  Judgment  will  not  be  va- 
cated or  a  new  trial  granted  after  the  term  at  which  It  was  ren- 
dered, except  upon  the  grounds,  or  some  of  them,  provided  by 
section  518,  Civil  Code,  and  where  a  petition  for  the  vacation  of 
such  judgment  and  new  trial  and  the  record  of  the  action  In 
which  the  judgment  was  rendered  made  a  part  of  the  petition, 
show  that  the  petitioner  was  duly  summoned  In  the  first  action 
and  had  ample  opportunity  to  make  defense,  the  Judgment  will 
not  be  set  aside  or  a  new  trial  granted  upon  the  mere  allegation 
that  the  debts  sued  on  had  been  paid  before  the  Judgment  was 
rendered;  there  being  no  fraud  alleged  In  the  procurement  of 
the  judgment 

Judgment — Petition  for  Vacation  of — Conclusion  of  Pleader. — 
The  allegation  that  the  petitioner  did  not  discover  that  the  Judg- 
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ment  had  been  rendered  until  after  the  term  at  which  it  was  en- 
tered, and  that  he  could  not  by  reasonable  diligence  have  sooner 
discovered  the  fact,  is  a  mere  conclusion  of  the  pleader,  and  is 
disproved  by  the  admissions  of  the  petition  and  the  record  in 
the  former  action;  therefore,  a  demurrer  to  the  petition  was 
properly  sustained. 

R.  H.  TOMUNSON  for  appellants. 

H.  CLAT  KAUFFMAN,  H.  L.  WALKER  for  appellee. 

Opinion  op  the  Coubt  by  Judge  SETTiiE — ^Affirming. 

In  the  summer  or  fall  of  1912,  appellee  sued  appellant 
in  the  Garrard  Circuit  Court  upon  two  notes,  one  of 
$219  and  the  other  $133.35.  The  larger  note  was  se- 
cured by  a  mortgage  on  three  small  parcels  of  land  sit- 
uated in  Garrard  County,  and  the  small  note  by  a  second 
mortgage  on  two  of  the  three  parcels  of  land  covered 
by  the  first  mortgage.  In  addition  to  asking  a  personal 
judgment  on  each  of  the  notes,  appellee  also  sought  ill 
the  action,  the  enforcement  of  the  mortgage  liens  in  sat- 
isfaction thereof.  A  summons  was  duly  issued  and 
served  upon  appellant,  and  at  the  succeeding  term  of  the 
court  appellee  obtained  a  personal  judgment  against  him 
for  the  amount  of  each  note  with  interest,  and  also  for  the 
enforcement  of  the  mortgage  liens  in  payment  thereof. 
After  the  judgment  was  rendered,  appellee  by  an  entry 
on  the  record  of  his  judgment,  aclmowledged  payment  of 
the  larger  note  and  satisfaction  of  the  judgment  to  that 
extent  Thereafter,  the  master  commissioner  of  the 
Garrard  Circuit  Court  sold  in  satisfaction  of  the  re- 
mainder of  the  judgment  or  small  note,  the  two  parcels 
of  land  embraced  in  the  second  mortgage,  and  appellee 
became  the  purchaser  thereof  at,  substantially,  their  ap- 
praised value.  .  The  sale  was  reported  to  the  court  and 
confirmed,  after  certain  exceptions  filed  thereto  by  ap- 
pellant had  been  overn^led.  By  order  of  the  court,  the 
commissioner  made  appellee  a  deed  conveying  him  the 
lots  and  he  thereafter  obtained  possession  of  them  under 
a  writ  of  habere  facias  possessionem. 

After  these  proceedings  were  had,  appellant  insti- 
tuted the  present  action  by  filing  in  the  Garrard  Circuit 
Court  his  petition  asking  the.vacation  of  the  judgment  re- 
covered against  him  by  appellee  and  that  he  be  granted 
a  new  trial  in  the  action  in  which  it  was  recovered.  The 
circuit  court  being  of  opinion  that  the  petition  did  not 
present  suflScient  cause  for  vacating  the  judgment,  or  for 
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the  granting  of  a  new  trial,  upon  any  of  the  grounds 
authorized  by  section  518,  Civil  Code,  sustained  a  de- 
murrer thereto  and  dismissed  the  action,  and  from  the 
judgment  manifesting  these  rulings,  this  appeal  is  pros- 
ecuted. 

The  only  grounds  set  forth  in  the  petition  for  the  re- 
lief sought  are,  that  the  debts  sued  on  in  the  action 
brought  by  appellee  had  been  fully  paid  before  the  action 
was  mstituted,  that  he  was  not  aware  of  the  failure  of 
appellee  to  give  him  credit  for  the  payments  he  had  made 
thereon,  untU  after  the  rendition  of  the  judgment,  and 
could  not  by  reasonable  diligence  have  discovered  such 
failure  before  the  judgment  was  rendered.  These  aver- 
ments are  contradicted  by  the  appellant's  own  conduct 
and  disproved  by  the  record  in  the  action  in  which  the 
judgment  was  recovered,  which  was  filed  with  appellant's 
petition.  It  is  inconceivable  that,  after  being  duly  sum- 
moned in  the  action  upon  the  notes  and  to  enforce  the 
mortgage  liens,  appellant  would  have  allowed  judgment 
against  him  by  default,  if  the  notes  had  been  paid  before 
the  action  was  brought.  It  is  not  alleged  in  his  petition 
that  the  judgment  was  obtained  by  fraud  or  that  he  was 
prevented  from  making  a  defense  in  the  action  by  any 
thing  done  by  appellee,  and  the  allegation  that  he  could 
not  by  reasonable  diligence  have  discovered  appellee's 
alleged  failure  to  credit  him  with  payments  that  dis- 
charged the  debts,  is  a  mere  conclusion.  Eeceiving  as  he 
did  notice  of  the  suit,  through  the  service  of  a  smnmons, 
he  had  ample  time  to  discover  that  he  had  not  been  given 
the  alleged  credits,  and  ample  time  to  have  made  defense 
to  the  action,  but  instead  of  doing  so  he  suffered  judgment 
to  go  against  him.  There  was  no  showing  of  his  having 
been  prevented  by  accident  or  unavoidable  casualty,  from 
making  a  defense,  and,  moreover,  the  record  of  the  former 
action,  made  a  part  of  his  petition,  shows  that  he  satis- 
fied the  larger  note  after  the  judgment  was  rendered,  by 
conveying  appellee  one  of  the  tracts  of  land  covered  by 
the  first  mortgage.  These  facts  alone  show  that  the  debt 
had  not  been  paid  before  the  action  was  brought.  In 
brief,  the  petition  not  only  fails  to  show  reasonable  dili- 
gence on  the  part  of  appellant  to  inform  himself  of  the 
object  of  the  former  action,  or  to  discover  that  he  tad 
not  been  credited  with  what  he  had  paid  on  the  notes^, 
but  it  also  fails  to  show  that  he  had,  or  can  yet  make,  a 
good  defense  to  the  action.  This  being  true  he  failed  to 
show  cause  for  vacating  the  judgment  or  for  a  new  trial, 
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as  authorized  by  section  518,  Civil  Code.    It  therefore 
follows  that  the  circuit  court  did  not  err  in  sustaining 
the  demurrer  to  the  petition. 
Judgment  afiSrmed. 


Anderson,  et  al.  v.  Herring^  et  aL 

(Decided  June  6,  1913.) 

Appeal  from  Garrard  Circuit  Court. 

1.  WlUa — Construction  of. — A  devise  by  a  testator,  after  payment  of 
his  debts,  of  aU  his  estate  to  his  wife  for  life,  with  remainder  to 
his  daughter,  with  a  proviso,  that  if  the  wife  remarried  the  prop- 
erty should  be  divided  between  her  and  the  daughter,  as  the  law 
direct^  but  that  if  the  daughter  should  die  "without  heirs,"  the 
estate  should  go  to  the  testator's  "family  relations"  after  the 
death  of  the  wife,  gave  to  the  daughter  a  defeasible  fee  in  the 
property  devised,  subject  to  the  life  estate  of  the  widow  and  sub- 
ject to  be  defeated  in  the  event,  she  (the  daughter)  should  die 
without  children,  before  the  termination  of  the  particular  estate; 
that  is,  before  the  death  of  the  widow.  As  the  daughter  survived 
the  widow,  her  title  became  an  absolute  or  fee  simple  title. 

2.  Wills — Construction  of. — It  is  a  well  recognized  rule  in  the  con- 
struction of  wiUs,  that  where  an  estate  is  devised  to  one  for  life, 
with  remainder  to  another,  with  the  further  provision  that,  if 
the  remainderman  should  die  without  children  or  issue,  then  to 
a  third  person,  the  words,  "dying  without  children  or  issue," 
are  restricted  to  the  death  of  the  remainderman  before  the  termi- 
nation of  the  particular  estate. 

R.  H.  TOMLINSON  for  appellants. 

L.  L.  WALKER  for  appellees. 

Opinion  op  the  Coubt  by  Judge  Settle — ^AflSrmiiig, 

Daniel  M.  Anderson  died  at  his  home  in  Lancaster, 
Garrard  County,  in  January,  1878,  survived  by  his  wife, 
Nannie  Anderson,  and  their  only  child,  Eliza  Anderson, 
who  later  became  the  wife  of  Fisher  Herring.  On  the 
3d  day  of  January,  1878,  Daniel  M.  Anderson  made  a  will 
which,  shortly  aiter  his  death,  was  duly  admitted  to 
probate  by  the  Garrard  County  Court.  The  testator's 
widow,  Nannie  Anderson,  appointed  by  the  will  executrix 
without  security,  duly  qualified  as  such. 

The  will,  omitting  the  signatures  of  the  testator  and 
attesting  witnesses,  is  as  follows : 

VOL  154—10. 
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"I.  Daniel  M.  Anderson  of  the  town  of  Lancaster, 
county  of  Garrard  and  State  of  Kentucky,  do  make  and 
ordain  the  following  as  my  last  will  and  testament.  1st 
I  will  and-  direct  that  all  my  personal  property  shall  be 
sold,  and  all  my  debts  and  burial  expenses  be  paid,  and 
if  there  shall  be  laeJc  means  after  said  sale  to  pay  said 
debts  and  expenses,  the  deficit  is  to  be  raised  by  renting 
out  the  lands  belonging  to  myself  wife.  2nd.  After  the 
payment  of  my  debts  as  above  directed,  I  then  will  and 
bequeath  unto  my  wife,  Nannie  Anderson,  all  my  prop- 
erty, both  real  and  personal  during  her  life  time  or 
Mridowhood,  and  if  she  should  marry,  my  estate  is  then  to 
be  divided  between  my  wife  and  my  child,  Eliza  Ander- 
son, as  the  law  directs.  3d.  If  my  child  Eliza  Anderson 
should  die  without  heirs,  then  I  will  that  all  my  real  es- 
tate shall  be  divided  among  my  own  family  relatives  after 
the  death  of  my  wife,  Nannie  Anderson.  4th.  I  hereby 
appoint  my  wife,  Nannie  Anderson,  as  the  executrix  to 
this  my  last  will  and  testament.  And  I  hereby  order  and 
direct  that  my  said  wife  shall  be  permitted  to  enter  and 
act  as  executrix  to  this  will  and  testament  without  any 
other  security  than  her  individual  bond.'* 

The  testator's  widow,  who  did  not  again  marry,  took 
possession  of  and  enjoyed  the  estate  devised  until  her 
death  which  occurred  February  17,  1903.  The  character 
'  and  value  of  the  personal  property  is  not  shown  by  the 
record,  but  the  real  estate  consisted  of  the  family  resi- 
dence in  Lancaster  and  two  tracts  of  land  in  Garrard 
County;  one  containing  thirty  eight  acres  and  the  other 
two  hundred  and  twenty  acres.  Upon  the  death  of  the 
widow  the  whole  of  the  estate  went  into  the  hands  of  the 
daughter  and  has  since  been  held  and  enjoyed  by  her. 

In  order  that  her  rights  under  the  will  might  be  de- 
termined, Eliza  Herring  and  her  husband  brought  this 
action  in  equity  for  a  construction  of  that  instrument, 
making  defendants  such  of  the  testator's  family  relations 
as  would  have  taken  the  estate  under  the  will  at  the 
marriage  or  death  of  the  testator's  widow,  had  the 
daughter  died  without  issue  before  the  marriage  or  death 
of  the  widow. 

It  was,  in  substance,  alleged  in  the  petition  that  by 
the  second  clause  of  the  testator's  will  his  estate,  except 
such  of  the  personalty  as  might  have  been  necessary  to 
pay  his  debts,  was  devised  the  widow  for  life  or  during 
her  widowhood,  with  the  proviso,  that  in  the  event  of 
her  remarrying,  it  should  be  divided  between  the  widow 
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and  the  daughter  as  directed  by  the  statute  of  descent  and 
distribution;  but  that  if  the  widow  remained  single,  the 
estate  at  her  death  should  go  absolutely  to  the  daughter, 
if  then  living,  or,  if  not  then  living,  to  such  child  or  chil- 
dren as  she  might  have  left  surviving  her,  but,  if  none, 
then  to  the  family  relations  of  the  testator,  as  provided 
by  the  third  clause  of  the  will. 

It  was  further  alleged  in  the  petition  that  some  of 
the  family  relations  of  the  testator,  made  defendants  to 
the  action,  were  without  right  claiming  an  interest  in  the 
estate  devised,  as  remaindermen,  which  necessitated  a 
construction  of  the  will.  It  will  be  seen  from  the  aver- 
ments of  the  petition  that  Eliza  Herring  claims  a  fee 
simple  title  in  and  to  the  real  estate  devised  by  her 
father's  will;  that  is,  that  she  took  under  the  will  the  fee 
subject  to  the  life  estate  of  her  mother,  Nannie  Ander- 
son, and  subject  to  be  defeated  in  the  event  that  she 
(Eliza  Herring)  should  die  childless  before  her  mother ; 
and  that  the  death  of  the  latter  converted  her  (Eliza 
Herring's)  title  to  the  estate  devised  from  a  defeasible 
into  an  absolute  fee. 

This  contention  of  the  appellees'  was  sustained  by 
the  circuit  court,  hence  appellants'  demurrer  to  the  peti- 
tion was  overruled  and  upon  their  refusing  to  plead 
further,  judgment  was  entered  declaring  that  appellee 
Eliza  Herring 

"took  an  absolute  fee  simple  title  to  the  land  herein 
set  out  at  the  death  of  her  mother,  Nannie  Anderson, 
under  the  will  of  said  Daniel  M.  Anderson,  and  she  now 
has  a  fee  simple  title  in  and  to  said  property,  and  the 
defendants  have  no  interest  whatever  in  same ;  and  it  is 
adjudged  that  plaintiffs'  title  to  said  land  be  quieted." 

Appellants'  dissatisfaction  with  that  judgment  re- 
sulted in  this  appeal. 

We  think  it  manifest  from  the  language  of  the  will 
that  the  testator's  wife  and  daughter  were  equally  the 
objects  of  his  bounty;  it  being  his  intention  that  the 
former  should  enjoy  the  property  devised  during  her  life 
or  widowhood,  but  if  she  should  marry,  that  it  be  divided 
between  her  and  their  daughter  as  authorized  by  the 
statute  of  descent  and  distribution  of  this  State.  Further- 
more, that  if  the  daughter  should  die  without  children 
before  the  death  of  the  widow,  the  property  should,  in 
that  event,  go  to  and  be  divided  among  the  appellants, 
who  are  the  testator's  family  relations,  but  that  if  the 
daughter  should  be  living  at  the  time  of  the  widow's 
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death,  she  should,  in  that  event,  take  a  fee  simple  title 
to  the  devised  estate.  That  such  was  the  testator's  mean- 
ing is  apparent  from  the  second  and  third  clauses  of  the 
will.  The  second  clause  provides,  that  if  the  widow 
should  again  marry,  the  testator's  estate  should  be  di- 
vided between  the  widow  and  daughter  as  the  law  directs. 
In  the  third  clause  the  testator  had  in  contemplation  the 
death  of  the  daughter  without  issue,  before  that  of  the 
widow,  hence  he  therein  provided  that  the  property 
should,  in  that  event  only,  be  divided  among  his  family 
relations,  ** after  the  death  of  my  wife  Nannie  Anderson.'' 
It  is  patent,  therefore,  that  the  appellee,  Eliza  Herring, 
took  under  the  will  of  her  father  a  defeasible  fee  in  the 
estate  devised,  subject  to  the  life  estate  of  her  motber,  the 
testator's  widow,  and  subject  to  be  defeated  in  the  event 
she,  Eliza  Herring,  should  die  without  children  before 
the  termination  of  the  particular  estate,  that  is,  before 
the  death  of  the  widow.  This  being  so,  it  necessarily 
follows  that  as  appellee  survived  the  widow,  upon  the 
death  of  the  latter,  her  title  to  the  estate  devised  became 
an  absolute  or  fee  simple  title. 

The  rule  of  construction  we  here  apply  is  one  that 
has  long  been  recognized  in  this  jurisdiction.  Indeed, 
it  received  the  approval  of  the  court  as  far  back  as  1837, 
in  the  case  of  Birney  v.  Eichardson,  5  Dana,  432,  as  the 
following  e:icerpt  from  the  opinion  will  show : 

**And  in  such  a  case,  the  simple  unexplained  words 
*  dying  without  issue,'  will,  according  to  a  general  and  well 
established  rule,  be  construed  as  meaning  the  death  of 
the  legatee  after  that  of  the  testator,  and  before  the  time 
for  distribution,  or  when  the  legacy  may  be  reduced  to 
possession. 

**And  in  such  a  case,  the  law  will  not  incline  to  any 
other  conclusion,  than  that  the  death  must  be  during  the 
particular  estate,  unless  the  letter  or  context  of  the  will 
plainly  shows,  that  the  testator  intended  a  death  either 
in  his  own  life  time,  or  at  any  time  whenever  it  might  oc- 
cur." Perhaps  the  latest  statement  of  this  rule  from 
this  court  is  to  be  found  in  the  case  of  Wilson  v.  Wilson, 
&c.,  151  Ky.,  637,  wherein  it  is  said : 

**  While  no  fixed  rule  has  been,  or  can  be,  adopted  as  a 
guide  to  courts  in  the  construction  of  wills,  for  the  sim- 
ple reason  that  no  two  wills  are  exactly  alike,  still  certain 
general  principles  have  been  announced,  which  serve  to 
guide  or  aid  the  court  in  arriving  at  the  testator's  inten- 
tion.   These  general  rules  or  principles  are  admirably 
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stated  in  Bradshaw  v.  Williams,  140  Ky.,  160,  where  the 
conrt  says:  *  While  the  purpose  of  construing  a  will  is 
to  arrive  at  the  intention  of  the  testator,  yet,  in  seeking 
the  intention  of  the  testator,  we  must  construe  the 
language  of  the  will  in  the  light  of  the  uniform  rules  of 
interpretation  adopted  by  this  court.  Among  the  rules 
so  adopted  is  one  to  the  effect  that  where  an  estate  is 
devised  to  one  for  life,  with  remainder  to  another,  with 
the  further  provision  that,  if  the  remainderman  should 
die  without  children  or  issue,  than  to  a  third  person,  the 
words  *  dying  without  children  or  issue,'  are  restricted 
to  the  death  of  the  remainderman  before  the  termination 
of  the  particular  estate.*  *' 

An  examination  of  the  following  additional  author- 
ities, will  show  them  to  be  in  entire  accord  with  those 
from  which  we  have  quoted :  Pool  v.  Benning,  9  B.  Mon., 
623;  Thackston  v.  Watson,  84  Ky.,  209;  Ferguson  v. 
Thomason,  87  Ky.,  324;  Harvey  v.  Bell,  118  Ky.,  521; 
Eeuling's  Extx.  v.  Eeuling,  &c.,  137  Ky.,  639;  Bradshaw 
V.  Williams,  140  Ky.,  163;  Duncan  v.  Duncan,  150  Ky., 
825. 

As  we  fully  concur  in  the  circuit  court's  construction 
of  the  will  of  Daniel  M.  Anderson,  the  judgment  is  af- 
firmed. 


Louisville  &  NashviUe  Railroad  Company  v.  Com- 
monwealth. 

(Decided  June  6,  1913.) 

Appeal  from  Bell  Circuit  Court. 

1.  Appeal—New  Trial — No  error  committed  during  a  trial  is  avaU- 
able  upon  appeal,  unless  it  has  been  relied  upon  as  a  ground  for 
a  new  trial. 

2.  Railroads— Blocking  Frogs. — ^Under  section  780  if  the  Kentucky 
Statutes,  which  requires  every  railroad  company  to  block  the 
frogs  on  its  track,  the  statute  is  violated  when  the  company  falls 
to  block  any  one  of  its  frogs. 

8.  EiVidence — Incorporation — ^How  Shown. — In  order  to  show,  that 
the  defendant  is  a  corporation  created  under  the  laws  of  this 
State,  it  is  only  necessary  to  show  the  de  facto  existence  of  such 
corporation;  and  that  may  be  established  by  evidence  tending  to 
show  that  it  acted  and  was  accepted  in  the  community  as  a  cor- 
poration under  the  name  alleged. 
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4.  Evidence — ^Judicial  Notice. — Under  section  1624  of  the  Kentucky 
Statutes,  whic^  requires  the  courts  of  this  State  to  take  judicial 
notice  of  the  acts  of  the  General  Assembly,  the  courts  will  take 
judicial  notice  that  a  corporation  created  by  legislative  act,  is 
a  corporation. 

5.  Judgment — Former   Conviction. — ^A   plea   of   former   acquittal   or 
conviction  will  avail  as  a  bar  whenever  the  facts  charged  in 
the  second  indictment  would,  if  proved,  have  prevented  a 
legal  conviction  upon  the  prior  indictment  under  which  the 
prisoner  has  been  acquitted  or  convicted. 

C.  W.  METCALF  and  B.  D.  WARFIELD  for  appellant 

JAMES  GARNETT,  Attorney  General,  O.   S.  HOGAN,  Assistant 
Attorney  General  and  J.  G.  FORRESTER  for  appellee. 


Opinion  of  thu  Court  by  Judge  Miller — Affirming. 

The  appellant  was  indicted  at  the  November  term  of 
the  Bell  Circuit  Court,  under  section  780  of  the  Ken- 
tucky Statutes,  for  its  failure  to  block  a  frog  of  its  rail- 
road track  at  a  point  on  its  main  track  in  Middlesboro 
opposite  a  building  formerly  occupied  by  the  Norton 
Hardware  Company,  so  as  to  prevent  the  feet  of  its  em- 
ployes from  being  caught  in  said  frog.  Upon  a  trial,  the 
jury  imposed  a  fine  of  $100 ;  and  from  the  judgment  upon 
that  verdict,  the  defendant  appeals. 

In  its  brief,  appellant  assigns  three  grounds  for  a  re- 
versal; (1)  the  trial  court  erred  in  permitting  witnesses 
for  the  Commonwealth  to  testify  that  appellant  was  a 
corporation;  (2)  defendant's  motion  to  require  the  jury 
to  find  for  it  upon  the  evidence  should  have  been  sus- 
tained because,  it  is  claimed,  the  evidence  shows  that  the 
frog  referred  to  in  the  indictment  and  in  the  testimony 
was  not  the  property  of  the  defendant,  but  was  the  prop- 
erty of  the  Virginia  Iron,  Coal  and  Coke  Company;  and 
(3)  the  court  erred  in  overruling  defendant's  plea  of 
former  conviction. 

1.  It  Avould  be  a  sufficient  answer  to  the  first  error 
suggested  to  point  out  the  fact  that  this  alleged  error 
was  not  made  a  ground  for  a  new  trial,  and  cannot,  there- 
fore, be  considered  upon  appeal.  It  is  a  well  settled  rule 
of  this  court,  that  no  error  committed  during  the  trial  is 
available  upon  appeal,  unless  it  has  been  specifically  re- 
lied upon  in  the  grounds  for  a  new  trial.  Hatfield  v. 
Adams,  123  Ky.,  422;  Acme  Mills  &  Elevator  Co.  v. 
Eives,  141  Ky.,  786;  City  of  Frankfort  v.  Buttimer,  146 
Ky.,  818. 


Digitized  by  VjOOQIC 


L.  &  N.  E.  E,  Co.  V.  Commonwealth.  .  295 

Furthermore,  the  evidence  was  competent.  In  order 
to  show  that  the  defendant  is  a  corporation  created 
nnder  the  laws  of  this  State,  it  is  only  necessary  to  show 
the  de  facto  existence  of  such  corporation ;  and  that  may 
be  established  by  evidence  tending  to  show  that  it  acted 
and  was  accepted  in  the  communitj''  as  a  corporation 
under  the  name  alleged.  Standard  Oil  Co.  v.  Common- 
wealth, 122  ,Ky.,  440 ;  Geo.  H.  Goodman  v.  Common- 
wealth, 30  Kv.'Law  Eep.,  519;  99  S.  W.,  252;  Morse  v. 
Commonwealth,  129  Ky.,  312. 

Furthermore,  the  court  will  take  judicial  notice  that 
appellant  is  a  corporation.  In  M.,  H.  &  E.  E.  E.  Co.  v. 
Commonwealth,  140  Ky.,  258,  we  said : 

''What  evidence  will  be  sufficient  to  sustain  the  alle- 
gation was  pointed  out  in  Standard  Oil  Co.  v.  Common- 
wealth, 122  Ky.,  440.  By  section  1624,  Kentucky  Stat- 
utes,  judicial  notice  is  taken  of  acts  of  the  General  As- 
sembly ;  and  so  where  a  corporation  is  created  by  legisla- 
tive act,  the  court  will  take  judicial  notice  that  it  is  a  cor- 
poration. Cincinnati,  et  al.,  E.  E.  Co.  v.  Common- 
wealth, 6  E.,  306;  L.  &  N.  E.  E.  Co.  v.  Commonwealth,  11 
E.,  442.  Judicial  notice  will  not  be  taken  of  articles  of 
incorporations  filed  in  the  office  of  the  Secretary  of 
state;  but  in  view  of  the  rights  of  railroad  companies, 
and  the  statutes  on  the  subject,  it  will,  unless  the  con- 
trary* appears,  be  presumed  that  a  railroad  company  is 
a  corporation.  All  the  provisions  of  the  Kentucky  Stat- 
utes regulating  railroads  are  placed  in  the  chapter  on 
private  corporations ;  and  only  corporations  are  author- 
ized to  condemn  land  for  right  of  way,  depot  grounds  and 
the  like.  It  is  universal  to  incorporate  companies  to  own 
and  operate  railroads.  A  firm  cannot  well  do  the  busi- 
ness. The  court,  therefore,  did  not  err  in  refusing  to  in- 
struct the  jury  peremptorily  to  find  for  the  defendant,  on 
the  ground  that  the  prosecution  failed  to  introduce  evi- 
dence that  the  defendant  was  a  corporation." 

2.  AYe  cannot  agree  with  counsel  for  appellant  that 
the  evidence  clearly  shows  the  frog  mentioned  in  the  in- 
dictment and  in  the  testimony  belonged  to  the  Virginia 
Iron,  Coal  and  Coke  Company.  While  some  of  the  testi- 
mony of  the  prosecuting  witness,  Slusher,  is  vague  and 
uncertain,  it  is  not  susceptible  of  the  interpretation  put 
upon  it  by  appellant.  Moreover,  the  testimony  of  Bing- 
ham, the  other  prosecuting  witness,  is  not  subject  to  the 
criticism  applied  to  Slusher 's  testimony.  At  most,  it  can 
only  be  said  that  the  testimony  upon  this  point  is  conflict- 
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ing;  and  there  being  testimony  upon  either  side  of  the 
proposition  it  was  for  the  jury  to  determine  the  disputed 
fact. 

3.  The  indictment  was  found  under  section  780  of 
the  Kentucky  Statutes,  which  reads  as  follows : 

**  Before  the  first  day  of  January,  1894,  every  com- 
pany shall  adjust,  fix  or  block  the  frogs  on  its  tracks  to 
prevent  the  feet  of  its  employees  from  being  caught 
therein. '* 

Section  793  of  the  Kentucky  Statutes  fixes  the  penalty 
as  follows : 

**Any  company  failing  to  comply  with  or  violating 
or  permitting  any  of  its  employees  or  agents  to  violate 
any  of  the  provisions  of  sections  772,  773,  774,  775,  777, 
778,  780,  781,  782,  786,  787  and  791  of  this  article  shall,  in 
addition  to  subjecting  itself  to  any  damages  that  may  be 
caused  by  such  failure  or  violation,  be  guilty  of  a  misde- 
meanor and  be  find  for  each  failure,  or  violation  not 
less  than  one  hundred  nor  more  than  five  hundred  dol- 
lars, to  be  recovered  by  indictment  in  the  circuit  court  of 
any  county  through  which  the  company  in  default  op- 
erates a  line  of  road,  or  in  the  Franklin  Circuit  Courf 
Thirty-one  similar  indictments  were  returned  against 
appellant  at  the  same  term  of  the  Bell  Circuit  Court ;  and 
upon  a  trial  under  the  first  indictment  (No.  1025)  ap- 
pellant was,  on  February  4,  1913,  found  guilty  and  fined 
$100.  When  the  second  indictment  (No.  1026)  on  which 
this  appeal  was  prosecuted,  was  called  for  trial  on  Feb- 
ruary 5,  1913,  the  defendant  pleaded  its  former  convic- 
tion under  indictment  No.  1025  in  bar  of  the  Common- 
wealth's right  to  prosecute  it  under  indictment  No.  1026. 
The  circuit  court,  however,  overruled  the  plea  and  it  is 
claimed  this  was  error. 

The  indictments  specified  separate  and  distinct  frogs 
with  sufficient  certainty  to  show  separate  and  distinct 
offenses.  Section  793  of  the  Kentucky  Statutes,  above 
quoted,  provides  a  penalty  for  **each  failure  or  viola- 
tion'' of  section  780.  The  statute  is,  therefore,  broad 
enough  in  its  terms  to  make  the  failure  to  block  any  frog 
a  separate  and  distinct  offense.  It  is  quite  true  that  if  the 
Commonwealth  had  indicted  the  defendant  generally  for 
having  failed  to  block  its  frogs  without  specifying  any 
particular  frog,  a  conviction  would  have  been  a  bar  to 
prosecutions  for  prior  .similar  offenses.  The  case  at  bar, 
however,  is  quite  different.  Appellant  takes  the  ground 
that  since  the  statute  does  not  require  it  to  block  **each 
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frog'*  but  requires  it  to  block  *'the  frogs/*  it  is  merely  a 
requirement  that  appellant  shall  block  M  of  its  frogs ;  and 
if  it  fails  to  block  all  of  its  frogs  it  will  then  be  liable  to 
a  fine,  not  for  each  frog  it  has  failed  to  block,  but  for  its 
failure  to  comply  with  the  statute  by  blocking  all  of  its 
frogs.  Under  this  rather  unusual  construction  of  the 
statute,  appellant  could  in  no  event  be  made  liable  if  it 
blocked  one  frog  although  it  left  the  other  thirty-one  un- 
blocked. Surely  no  such  construction  was  ever  con- 
templated by  the  legislature.  The  statute  was  passed  for 
the  protection  of  employees  of  railroads,  and  if  we  were 
to  adopt  the  construction  contended  for  by  appellant,  the 
protection  thus  afforded  would  be  no  protection.  Com- 
monwealth V.  I.  C.  E.  E.  Co.,  21  Ky.  L.  E.,  1342;  55  S.  W. 
10.  It  requires  little  argument  or  illustration  to  show 
that  the  offense  for  which  appellant  was  found  guilty 
under  the  indictment  in  this  case  (No.  1026)  is  not  the 
same  offense  for  which  appellant  was  tried  and  found 
guilty  under  the  first  indictment.  (No.  1025).  In  Eober- 
son's  Criminal  Law,  section  52,  the  rule  is  stated  as  fol- 
lows: 

*^A  plea  of  former  acquittal  or  conviction  will  avail 
as  a  bar  whenever  the  facts  charged  in  the  second  in- 
dictment would,  if  proved,  have  prevented  a  legal  convic- 
tion upon  the  prior  indictment  under  which  the  prisoner 
has  been  acquitted  or  convicted.  In  such  case  the  plea  will 
be  good  though  the  offense  be  charged  under  a  different 
name.  The  plea  must  state  that  the  offenses  charged 
in  the  two  indictments  are  one  and  the  same,  or  it  will 
not  be  good.** 

Mr.  Bishop  says  the  offenses  are  not  the  same : 

**  First,  when  the  two  indictments  are  so  diverse  as  to 
preclude  the  same  evidence  from  sustaining  both;  or,  sec- 
ondly, when  the  evidence  offered  on  the  first  indictment, 
and  that  intended  to  be  offered  on  the  second  relate  to 
different  transactions,  whatever  be  the  words  of  the 
respective  allegations;  or,  thirdly,  when  each  indictment 
sets  out  an  offense  differing  in  all  of  its  elements  from 
that  in  the  other,  though  both  relate  to  one  transaction; 
or,  fourthly,  when  some  technical  variance  precludes  con- 
viction on  the  first  indictment  but  permits  it  on  the  sec- 
ond.** 1  Crim.  Law.,  Sec.  1051. 

If  on  the  trial  of  indictment  1025  the  proof  had 
described  the  frog  mentioned  in  indictment  1026  the 
court  would  have  been  compelled  to  sustain  a  motion  to 
find  the  defendant  not  guilty  upon  the  groimd  that  there 
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had  been  a  fatal  varianice ;  and,  nnder  the  rule  above  an- 
nounced, this  clearly  shows  that  the  two  offenses  are  not 
the  same.  The  cases  relied'  upon  by  appellant  are  not 
in  point  and  do  not  sustain  its  position. 

In  Commonwealth  v.  Standard  Oil  Company,  120  Ky., 
724,  the  prosecution  was  against  the  company  for  failing 
to  procure  the  annual  license  required  of  it  by  law;  it  was 
indicted  for  doing  business  without  first  having  paid  its 
annual  license  tax.  Under  that  state  of  case  there  was 
but  a  single  offense,  not  several  offenses,  since  the  of- 
fense consisted  in  failing  to  pay  the  license  tax.  The 
same  is  true  of  Wilson  v.  Commonwealth,  119  Ky.,  769, 
where  Wilson  was  indicted  for  practicing  dentistry  in 
violation  of  law.  The  offense  there  was  a  continuous  one 
and  entirely  different  from  the  case  at  bar.  The  case 
of  Cawein  v.  Commonwealth,  110  Ky.,  273,  was  similar 
to  the  case  just  referred  to.  In  Commonwealth  v.  Crowell, 
22  Ky.  L.  E.,  1182;  60  S.  W.,  170,  Crowell  was  indicted 
for  maintaining  a  nuisance  in  several  houses,  each  house 
being  described  in  the  indictment.  It  was  contended  that 
the  indictment  was  bad  for  duplicity,  in  that  the  main- 
taining of  a  nuisance  in  each  house  was  a  separate  of- 
fense. The  only  question  decided  was  whether  this  plea 
was  good,  and  the  court  merely  held  that  the  Common- 
wealth, if  it  so  desired,  might  elect  to  lump  all  the  offenses 
into  one.  It  no  where  intimated  that  the  defendant  might 
not  have  been  indicted  for  maintaining  a  nuisance  in  each 
house.  And  so  here,  if  the  Commonwealth  had  desired 
to  do  so  it  could  have  lumped  all  of  these  thirty-two  of- 
fenses into  one  offense ;  but  it  also  had  the  right  to  sep- 
arate them  into  distinct  offenses,  as  it  did. 
•  In  Snow  V.  United  States,  120  U.  S.,  274,  the  prosecu- 
tion was  for  a  violation  of  the  polygamy  law.  Snow  was 
indicted  separately  for  living  with  three  wives  at  the 
same  time  and  the  court  very  properly  held  that  it  was 
simply  one  offense  under  the  statute,  because  polygamy 
consists  of  living  with  more  than  one  wife.  But,  if  in- 
stead of  indicting  him  for  polygamy,  he  had  been  in- 
dicted for  adultery  and  each  indictment  had  named  a  dif- 
ferent woman,  certainly  he  could  not  have  pleaded  a  trial 
under  one  of  the  indictments  as  a  bar  to  the  trial  of  the 
others.  Clearly  the  conviction  of  appellant  under  the  first 
indictment  for  a  specific  offense  was  not  a  bar  to  its  trial 
and  conviction  under  the  second  indictment  for  a  distinct 
and  separate  offense  consisting  of  its  failure  to  block  a 
different  frog. 

Judgment  aflBrmed. 
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Birdsell  Manufacturing  Company  v.  Burgess,  et  al« 

(Decided  June  6,  1913.) 

Appeal  from  Graves  Circuit  Court. 

Action — ^Equitable  Action  to  Subject  Alleged  Interest  of  Husband 
in  Property  of  Wife  to  a  Judgment  Debt — ^Evidence — Binding  of 
Chancellor. — ^In  an  action  to  subject  to  a  Judgment  debt  an  alleged 
interest  of  the  husband  in  certain  property,  the  legal  title  to 
which,  is  in  the  wife,  held,  the  finding  of  the  chancellor  dismiss- 
ing the  petition  is  sustained  by  the  evidence,  it  not  appearing 
that  any  of  the  earnings  of  the  husband  went  toward  the  pay- 
ment of  the  property,  and  there  being  nothing  in  the  evidence 
from  which  it  may  be  fairly  inferred  that  since  the  purchase  of 
the  property,  the  earnings  of  the  husband  have  even  been  suffi- 
cient to  support  the  family. 

MOORMAN  &  WARREN  for  appellant. 

JOE  W.  BENNETT  for  appellees. 

Opinion*  of  the  Court  by  Judge  Turner — ^Afl5nning. 

This  is  an  equitable  action  by  appellant  against  the 
appellees,  K.  T.  Burgess  and  his  wife,  L  D.  V.  Burgess, 
seeking  to  subject  to  a  judgment  debt  of  appellant 
against  R.  T.  Burgess  an  alleged  interest  of  his  in  cer- 
tain property  in  Mayfield,  the  legal  title  to  which  is  in 
his  wife. 

The  petition  alleges  that  the  defendant,  I.  D.  V-  Bur- 
gess, in  1902  bought  certain  real  estate  in  Mayfield,  Ken- 
tucky, at  the  price  of  $1,850 ;  that  she  paid  in  cash  on  the 
purchase  price  $1,050,  and  executed  purchase  money 
notes  for  the  balance;  that  since  that  time,  she  and  her 
husband  borrowed  from  a  certain  Building  and  Loan 
Association  $750  with  which  to  pay  off  the  balance  of 
the  unpaid  purchase  money;  that  this  $750  has  all  since 
been  paid  off  by  the  defendant,  E.  T.  Burgess,  and  that 
in  addition  thereto,  R.  T.  Burgess  has  placed  certain  val- 
uable improvements  on  said  real  estate  which  enhanced 
its  value  to  the  extent  of  at  least  $300,  and  it  prays  to 
have  the  property  sold,  and  the  proceeds  thereof  belong- 
ing to  E.  T.  Burgess  applied  to  the  payment  of  the  judg- 
ment. 

The  defendants  filed  separate  answers  wherein  they 
each  denied  that  R.  T.  Burgess  had  paid  any  part  of  the 
Building  and  Loan  Association  debt,  or  had  paid  for 
any  part  of  the  improvements  placed  upon  the  property. 


Digitized  by  VjOOQIC 


300  KENTUCKY  EEPOBTS.  IVoi.  154. 

The  defendant,  I.  D.  V.  Burgess,  gave  her  deposition 
wherein  she  stated  that  she  had  inherited  about  $2,500 
from  her  father's  estate  some  years  before,  and  had  at 
various  times  invested  it  in  different  ways,  and  that  the 
$1,050  paid  on  the  Mayfield  property  was  a  part  of  the 
proceeds  of  the  sale  of  some  property  elsewhere  which 
she  had  bought  with  that  money;  she  also  stated  that  she 
had  two  grown  daughters  who  were  working  at  Mayfield, 
and  had  been  for  several  years,  and  that  with  her  own 
money,  and  with  the  assistance  she  had  received  from 
the  wages  of  these  two  daughters,  she  had  kept  up  the 
weekly  payments  on  the  stock  in  the  Building  and  Loan 
Association,  and  that  the  same  is  about  matured,  and  the 
mortgage  debt  practically  paid  off. 

This  evidence  is  corroborated  by  the  elder  daughter, 
and  there  is  no  other  witness  in  the  case  on  this  issue. 

It  no  where  appears  from  the  evidence  that  one  dollar 
of  the  money  or  earnings  of  appellee,  E.  T.  Burgess 
went  toward  the  payment  of  the  property  in  the  first 
place,  or  toward  the  payments  on  the  Building  and  Loan 
Association  stock,  or  into  the  improvements.  It  appears 
further  that  E.  T.  Burgess  is  not  a  strong  and  vigorous 
man,  and  is  only  able  to  work  a  part  of  the  time.  There 
is  nothing  in  the  evidence  from  which  it  may  fairly  be  in- 
ferred that  his  earnings  since  the  purchase  of  the  May- 
field  property  have  been  even  sufficient  to  support  his 
family. 

The  chancellor  below  properly  dismissed  appellant's 
petition. 

Judgment  affirmed. 


Newman  y«  Newman,  et  aL 

(Decided  June  6,  1913.) 

Appeal  from  Floyd  Circuit  Court. 

1.  Land— Action  to  Quiet  Title— Deed — ^Lands  Covered  By— Evidence. 
— ^In  an  action  by  the  father  against  his  children  to  quiet  title 
to  a  tract  of  land,  evidence  examined,  and  held  that  a  deed,  which 
the  father  made  to  his  wife,  covered  the  land  in  controversy. 

2.  Judgment — ^Estoppel. — ^Where,  in  an  action  by  a  father  against 
his.  children  to  quiet  his  title  to  a  particular  tract  of  land,  the 
children  claim  undc"  a  deed  from  their  father  to  their  mother 
covering  the  land  in  controversy  and  also  other  landB,  they  may 
confine  their  answer  and  counterclaim  to  the  land  in  controversy, 
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and  their  failure  to  litigate  with  him  the  title  to  another  tract 
of  land,  though  embraced  in  their  deed,  does  not  preclude  them 
from  threafter  asserting  title  thereto  in  another  action  by  him 
wherein,  for  the  first  time,  the  title  is  called  in  question. 

JAMES  GOBLE  for  appellant 

B.  F.  COMBS  and  SMITH  &  COMBS  for  appellees. 

Opinion  op  the  Coubt  by  William  Eogbrs  Clay,  Com- 
missioner— ^Affirming. 

Plaintiff,  R.  H.  Newman,  brought  this  action  against 
his  son,  William  Newman,  and  his  daughter,  Lucy 
Tackett,  to  quiet  his  title  to  a  tract  of  land  containing 
400  acres,  more  or  less,  and  lying  in  Floyd  County,  Ken- 
tucky, on  the  waters  of  Clear  Creek.  Before  answer  was 
filed,  William  Newman  died  intestate^  leaving  a  widow, 
Tilda,  and  three  infant  children,  Teddy,  Sadie  and  Lizzie 
May.  The  action  was  revived  against  them,  and  William 
Dingus  appointed  their  guardian  ad  litem.  On  May  1, 
1911,  the  widow,  infants  and  their  guardian  ad  litem  filed 
a  joint  answer,  denying  plaintiff  ^s  title  and  alleging  his 
possession  to  be  that  of  a  life  tenant.  They  further 
averred  that  William  Newman,  at  the  time  of  his  death, 
was  the  owner  of  nine  undivided  elevenths  of  the  tract 
of  land,  one  of  which  he  inherited  from  his  mother,  and 
the  other  eight-elevenths  of  which  he  purchased  from 
his  brothers  and  sisters,  all  of  which  was  subject  to  the 
life  estate  of  the  plaintiff.  One-eleventh  was  admitted 
to  belong  to  plaintiff.  They  further  pleaded  that  their 
mother  ^s  title  was  derived  by  deed  from  the  plaintiff  to 
her,  dated  August  1,  1890,  and  recorded  in  the  Floyd 
County  Clerk *s  office,  which,  deed,  it  is  averred,  covers 
the  land  in  controversy.  They  also  pleaded  that  plain- 
tiff ^s  title  to  the.  land  in  controversy  was  concluded  by 
the  proceedings  in  an  action  which  he  brought  on  Octo- 
ber 21,  1904,  against  his  children,  wherein  he  sought  to 
cancel  the  deed  in  question.  The  allegations  of  the 
answer  were  denied  by  reply,  and  plaintiff  further  averred 
that  defendants  were  estopped  by  the  proceedings  in  the 
suit  referred  to.  During  the  progress  of  the  action  the 
Gibson  Coal  &  Coke  Company  and  W.  F.  White,  claiming 
under  the  Cuyuga  Coal  &  Coke  Company,  filed  their  in- 
tervening petition,  asserting  an  undivided  interest  in 
the  coal  and  minerals  xmderlying  the  lands  in  contro- 
versy, by  virtue  of  the  purchase  thereof  from  William 
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iNewman  and  wife.  On  the  final  hearing  the  chancellor 
held  that  the  title  to  the  land  in»  controversy  was  ad- 
judicated in  the  case  of  E.  S.  Newman  v.  Elizabeth  New- 
man and  others,  and  that  plaintiff  was  concluded  by 
virtue  of  the  judgment  rendered  therein.  He  also  ad- 
judged that  the  tract  of  land  in  controversy  was  a  part  of 
the  tract  of  land  mentioned  and  described  in  the  deed 
of  conveyance  from  E.  H.  Newman  to  his  wife,  Juda 
Newman.  He  further  adjudged  that  the  defendants  were 
the  owners  of  a  ten-elevenths  undivided  interest  in  the 
tract  in  controversy,  and  that  plaintiff  was  the  owner 
of  a  one-eleventh  undivided  interest,  subject  to  the  life 
estate  of  plaintiff.  Plaintiff *s  petition  was  dismissed 
and  he  appeals. 

The  consideration  in  the  deed  made  by  plaintiff,  E.  H. 
Newman,  to  his  wife,  Juda  Newman,  on  August  1,  1890, 
was  the  natural  love  and  affection  which  he  had  for  his 
wife. 

The  property  conveyed  is  described  as  follows: 

**A  tract  or  parcel  of  land  situated  on  the  left-hand 
fork  of  Beaver  Creek,  and  at  the  mouth  of  Clear  Creek, 
known  as  the  old  James  Newman  farm,  containing  six 
hundred  acres  more  or  less,  and  also  all  the  property 
now  belonging  to  the  said  E.  H.  Newman.** 

One  of  the  questions  to  be  determined  is:  Does  this 
deed  cover  the  land  in  controversy  t 

Prior  to  the  year  1881,  James  Newman,  Sr.,  owned 
and  resided  on  a  large  boundary  of  land  lying  around 
the  mouth  of  Clear  Creek  Fork  of  Left  Beaver  Creek 
in  Floyd  County.  This  tract  extended  about  a  mile  along 
the  line  of  Main  Creek  and  about  a  mile  up  Beaver  Creek. 
He  also  owned  another  farm  further  up  on  Clear  Creek, 
known  as  the  James  Osborn  farm,  but  not  adjoining  the 
home  farm.  In  the  year  1881,  and  just  a  short  time  prior 
to  his  death,  he,  by  two  deeds,  conveyed  all  of  his  land 
to  Ehoda  Newman  and  E.  H.  Newman,  two  of  his  chil-» 
dren.  E.  H.  Newman  is  known  as  Hogan  Newman.  The 
deed  to  E.  H.  Newman  was  executed  on  July  1,  1881, 
and  embraced  that  part  of  his  father's  home  farm  lying 
on  Stillhouse  Branch  of  Clear  Creek.  The  deed  to  Ehoda 
Newman  from  her  father  was  executed  in  October,  1881) 
and  embraces  all  the  remainder  of  the  lands  of  BTamea 
Newman,  Sr.  All  the  land  conveyed  to  Ehoda  was  con- 
veyed to  her  for  life  with  remainder  to  E.  H.  Newman, 
IJnder  the  deed  to  her  Ehoda  acquired  title  to  the  re- 
mainder of  the  James  Newman  home  farm,  and  also  to 
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the  James  Osbom  tract  lying  further  np  on  Clear  Creek, 
but  not  adjoining  the  farm  around  the  mouth  of  the 
creek,  After  the  death  of  James  Newman,  Sr.,  his  other 
children  assailed  the  conveyances  to  E.  H.  and  Ehoda 
Newman,  on  the  ground  of  fraud  and  undue  influence. 
The  action  was  compromised  and  Ehoda  and  E.  H.  New- 
man conveyed  to  their  brother,  James  Newman,  Jr., 
that  part  of  Ehoda  ^s  boundary  lying  on  Oldhouse  Branch 
and  on  Main  Clear  Creek,  immediately  above  and  ad- 
joining E.  H.  Newman's  Stillhouse  Branch  boundary. 
Thereafter,  Ehoda  ascertained  that  her  deed  gave  the  re- 
mainder in  her  land  to  her  brother,  E.  H.  Newman.  Upon 
ascertaining  this  fact,  she  sued  her  brother  E.  H.  New- 
man, and  one  Morgan  Turner,  to  whom  E.  H.  had  sold 
part  of  it.  In  this  suit  she  sought  a  correction  of  the  deed 
from  her  father,  and  to  recover  possession  of  the  parts 
of  the  land  which  she  claimed  had  been  taken  from  her 
by  virtue  of  a  forged  title  bond.  While  this  suit  was 
pending,  E.  H.  Newman  executed  to  his  wife  the  deed 
above  referred  to.  After  making  the  deed  to  his  wife,  E. 
H.  and  Ehoda  Newman  settled  their  law  suit.  By  this 
compromise  Ehoda  got  all  the  land  in  fee  simple  below 
a  line  called  the  Ehoda  Newman  conditional  line,  running 
across  the  farm  at  the  mouth  of  Clear  Creek.  Plaintiff 
got  in  fee  simple  the  land  lying  above  this  conditional 
line  on  the  Main  Creek,  and  by  Clear  Creek,  to  the  lower 
end  of  the  Stillhouse  Branch  boundary  of  the  tract  in 
controversy.  Juda  Newman  died  intestate  in  .the  year 
1896,  leaving  eleven  children.  William  Newman,  one  of 
her  children,  bought  the  interests  of  nine  of  his  brothers 
and  sisters,  and  executed  a  contract  to  convey  the  min- 
erals therein  to  the  Gibson  Coal  &  Coke  Company  and  the 
Cuyuga  Coal  &  Coke  Company.  One  of  the  children  of 
Juda  Newman  died,  and  his  interests  was  inherited  by 
B.  H.  Newman. 

In  the  year  1899,  E.  H,  Newman  brought  a  suit  against 
his  children  to  set  aside  the  deed  in  question  on  the  ground 
that  it  was  made  to  defraud  his  creditors.  This  suit  was 
dismissed. 

In  1904,  he  filed  a  second  suit  against  his  children  to 
quiet  his  title  to  the  boundary  now  in  controversy.  The 
children  answered,  claiming  that  the  land  was  covered 
by  the  deed  to  their  mother.  Thereupon  he  filed  an 
amended  petition,  alleging  that  his  attorney  made  a  mis- 
take in  describing  the  Stillhouse  Branch  property  in 
his  original  petition,  and  asking  that  his  title  be  quieted 
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to  other  lands  than  those  set  out  in  the  original  petition. 
His  children  answered,  pleading  the  deed  to  their  mother, 
and  claiming  title  thereunder.  He  based  this  action  on 
fraud  and  misrepresentation  of  his  wife,  Juda  Newman, 
and  her  brother-in-law,  W.  H.  Stewart.  In  giving  his 
deposition  in  that  action,  he  stated  that  there  was  a  state 
of  lawlessness  existing  on  Beaver  Creek  on  the  day  of  the 
deed,  and  he  wanted  to  leave  that  community  and  go  into 
another  state,  because  he  thought  he  was  in  danger.  He 
therefore  made  a  conveyance  to  his  wife  so  that  she 
might  be  able  to  sell  and  convey  the  land  and  come  to 
him  in  another  state  when  he  had  selected  a  home  there. 
This  action  was  dismissed  by  the  trial  court,  and  on  ap- 
peal to  this  court  the  judgment  was  af&rmed.  Newman  v. 
Newman,  et  al.,  124  S.  W.,  828.  The  court,  in  its  opinion, 
said : 

''In  view  of  the  many  different  statements  made  by 
appellant  as  to  why  he  conveyed  this  land,  as  to  what 
the  consideration  was,  and  the  length  of  time  which  had 
elapsed  from  the  making  of  the  deed,  we  are  of  the  opin- 
ion that  the  lower  court  did  not  err  in  dismissing  his 
action. '^ 

As  to  the  land  embraced  by  the  deed  of  plaintiff  to  his 
wife,  Juda,  the  evidence  for  the  plaintiff  is  as  follows:' 
Plaintiff  said  that  the  Stilll\ouse  Branch  property  was  no 
part  of  the  land  conveyed  to  his  wife.  Nelson  Akers, 
a  tenant,  testified  that  Juda  Newman  did  not  claim  the 
land,  and  that  the  deed  does  not  cover  the  land  in  con- 
troversy. Catherine  Akers,  a  daughter  of  Juda  New- 
man, testified  that  the  deed  does  not  embrace  the  land 
now  in  controversy,  and  that  her  mother  did  not  claim 
it.  Kate  Banks  says  that  plaintiff  got  the  land  from  his 
father,  who  lived  on  it  at  the  time.  His  father  lived  at 
the  mouth  of  Clear  Creek.  That  part  of  the  farm  was 
known  as  the  ''old  James  Newman  farm,'^  while  the 
tract  in  controversy  was  known  as  the  "Hogue  Newman 
farm."  She  also  says  that  the  deed  in  question  does  not 
cover  the  land  in  controversy.  Ham  Eeynolds  testified 
that  since  James  Newman  conveyed  to  Hogue  Newman, 
the  tract  in  controversy  has  been  known  as  the  "Hogue 
Newman  farm.*'  On  cross  examination  he  stated  that 
the  Stillhouse  Branch  tract  (the  land  in  controversy)  was 
a  part  of  the  old  James  Newman  farm  before  he  deeded 
it  to  Hogue.  F.  C.  Eeynolds  says  that  he  heard  Juda 
Newman  say  after  she  got  the  deed:  "I  have  no  more 
claim  over  it  than  you  have.'* 
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On  the  other  land,  the  evidence  for  the  defendants  is 
that  the  tract  of  land  in  controversy  was  a  part  of  the 
old  James  Newman  farm.  Some  time  after  R.  H.  New- 
man made  the  deed  to  his  wife  a  deputy  sheriff  went  to 
his  house  to  collect  an  execution  against  him.  Mrs.  New- 
man asserted  ownership  of  all  the  land  and^  personal 
property,  and  forbade  any  levy  thereon.  Plaintiff  also 
told  the'  sheriff  that  he  had  no  property  whatever.  The 
sheriff  is  corroborated  by  James  Newman,  a  son  of  plain- 
tiff. It  further  appears  from  various  witnesses  that 
plaintiff  told  them  that  he  had  made  the  deed  to  his  wife 
to  avoid  the  payment  of  his  debts.  There  is  also  evir 
denee  to  the  effect  that  when  requested  by  a  party  to  go 
on  his  bond,  he  stated  that  he  could  not  do  so  because  he 
had  no  property  of  any  kind. 

It  clearly  appears  from  the  evidence  that  James  New- 
man, Sr.,  owned  two  tracts  of  land,  one  his  home  farm 
lying  at  the  mouth  of  Clear  Creek,  and  the  other  the  James 
Osbom  tract  lying  further  up  on  Clear  Creek  and  some 
distance  away.  There  can  be  no  doubt  that  the  land  in 
controversy  is  a  part  of  the  home  farm.  The  fact  that 
after  it  was  deeded  to  plaintiff  it  was  called  the  Hogue 
Newman  farm  is  not  very  material.  It  may  also  be  true 
that  the  part  which  Rhoda  got  was  known  as  the  Ehoda 
Newman  farm.  But  the  fact,  nevertheless,  remains  that 
both  tracts  were  known  as  the  old  James  Newman  farm.. 
Furthermore  the  deed  itself  describes  the  land  as  '^a 
tract  or  parcel  of  land  situated  on  the  left  hand  fork  of 
Beaver  Creek,  at  the  mouth  of  Clear  Creek,  known  as  the 
old  James  Newman  farm,  containing  600  acres,  more  or 
less,''  and  further  adds  **and  also  all  the  property  now 
belonging  to  the  said  E.  H.  Newman."  In  other  words, 
the  deed  shows  a  clear  intention  on  the  part  of  E.  H. 
Newman  to  convey  all  his  property.  In  addition  to  this, 
plaintiff  at  one  time  claimed  that  the  deed  was  made  to 
defraud  his  creditors.  At  another  time  he  claimed  that 
the  deed  was  made  in  order  to  enable  his  wife  to  sell  his 
property  and  join  him  in  acquiring  a  new  home  out  west. 
If  either  of  these  positions  be  true,  it  is  quite  remarkable 
that  he  intended  to  convey  only  that  part  of  his  real 
estate  in  which  he  had  an  interest  in  remainder  after  the 
death  of  his  sister,  rather  than  the  part  in  which  he  held 
a  complete  fee,  and  which,  on  that  account,  was  more 
liable  to  be  subjected  to  his  debts,  or  could  have  been 
more  readily  disposed  of.  Taking  into  consideration  the 
language  of  the  deed  itself,  the  fact  that  the  tract  in  con- 
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troversy  is  a  part  of  the  old  James  Newman  farm,  the 
ciremnstances  under  which  the  deed  was  made,  the  pur- 
pose that  the  grantor  had  in  view,  his  subsequent  declara- 
tions that  he  owned  no  property,  but  had  conveyed  it  all 
tp  his  wife,  we  conclude  that  there  can  be  no  doubt  that 
he  clearly  intended  to  convey  to  his  wife  the  land  in  con- 
troversy, and  that  it  is  embraced  in  and  covered  by  the 
deed  which  he  made  to  her. 

This  conclusion  makes  it  unnecessary  for  us  to  deter- 
mine whether  plaintiff  is  estopped  from  maintaining  this 
action  by  the  judgment  in  the  suit  which  he  brought 
against  his  children  to  quiet  his  title  to  the  land  ad- 
jacent to  the  tract  in  controversy.  Certainly  the  de- 
fendants in  this  action  are  not  precluded  by  that  judg- 
ment from  asserting  title  to  the  tract  in  litigation.  In 
that  case  plaintiff  sought  to  quiet  his  title  to  an  entirely 
different  tract  of  land.  The  defendants,  by  answer  and 
counterclaim,  denied  his  title  to  that  tract,  and  pleaded 
title  in  themselves.  He  having  put  in  issue  the  title  to  a 
tract  of  land  different  from  that  now  in  controversy, 
they  had  the  right  to  confine  their  defense  and  counter- 
claim to  that  particular  tract,  "and  were  not  required  to 
litigate  with  him  the  title  to  any  other  tract,  even  though 
covered  by  the  deed  under  which  they  claimed.  That 
being  true,  their  failure  in  that  action  to  assert  by  way 
of  counterclaim  title  to  the  land  now  in  controversy 
does  not  preclude  them  from  asserting  title  thereto  in 
this  action,  where,  for  the  first  time,  the  title  has  been 
called  in  question. 

Judgment  affirmed. 


Gusler,  et  aL  v.  Hays. 
Same  v.  Same. 

(Decided  June  10,  1913.) 

Appeals  from  Lawrence  Circuit  Court. 

Finding  of  Chancellor. — Some  weight  will  be  given  the  finding  of 
the  chancellor  on  a  question  of  fact,  and  his  finding  will  not  be 
disturbed  on  doubtful  evidence. 

Deeds — Deed  'Made  by  Mother  Pursuant  to  Agreement  With  Hus- 
band.— ^A  deed  made  by  a  mother  to  two  of  her  children  will  not 
be  disturbed  at  the  instance  of  the  other  children  on  the  ground 
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of  undue  influence,  when  it  appears  that  it  was  made  pursuant 
to  a  plan  agreed  upon  between  her  and  her  husband  years  before* 
although  it  makes  an  unequal  distribution  of  her  estate,  it  not 
appearing  how  the  husband's  estate  was  distributed. 

A.  O.  CARTER,  CAIN  &  THOMPSON  and  G.  W.  CASTLE  for  ap- 
pellants. 

A.  J.  GARRED,  W.  D.  O'NEIAL,  JR,.  for  appellees. 

Ofinion  of  the  Coubt  by  Chief  Justice  Hobson — ^Af- 
finning. 

Margaret  Adams  on  September  6,  1907,  executed  two 
deeds  to  her  sons  John  Hays  and  Sterling  Hays  by  which 
she  conveyed  to  them  about  seventy-five  acres  of  land 
which  was  all  the  land  she  owned.  The  consideration  as 
set  out  in  each  deed  is  the  sum  of  $200  and  the  obliga- 
tion of  the  grantee  to  pay  $30  to  each  of  three  of  his 
sisters  or  the  children  of  such  were  dead.  There  were 
six  sisters  and  each  of  the  grantees  was  to  pay  three  of 
them  the  sum  of  $30.  By  each  deed  it  was  provided  that 
it  should  come  in  full  force  at  the  death  of  Margaret 
Adams ;  that  is,  she  retained  the  use  of  the  land  for  her 
life.  She  died  in  the  spring  of  the  year  1912,  and  soon 
after  her  death  these  actions  were  brought  by  some  of 
her  other  children  and  grandchildren  to  set  aside  the 
deeds  on  the  ground  that  she  was  not  mentally  competent 
lo  make  them,  and  that  they  were  obtained  by  undue  in- 
fluence. The  issues  were  made  up  and  a  large  mass  of 
testimony  taken.  Upon  final  hearing  the  circuit  court 
dismissed  the  petitions.    The  plaintiffs  appeal. 

The  appeal  raises  purely  a  question  of  fact.  Margaret 
Adams  was  seventy  years  old  when  she  made  the  deeds. 
Her  first  husband  was  William  Hays  and  from  him  she 
received  the  land  in  controversy.  They  had  eight  chil- 
dren (  two  boys  and  six  girls.  After  William  Hays* 
death  she  married  James  Adams  about  twenty-four  years 
before  the  deeds  in  question  were  made.  The  girls  had 
all  married  and  lived  at  more  or  less  distance  from  their 
mother.  The  two  sons  each  lived  in  a  quarter  of  a  mile 
of  her  and  on  a  part  of  the  original  Hays  tract  which 
had  previously  been  conveyed  to  them.  According  to 
the  evidence  for  the  plaintiffs,  Ella  Carter,  a  daughter  of 
the  grantor,  died  in  July,  1907.  She  was  very  much  at- 
tached to  this  daughter,  and  nursed  her  very  assiduously. 
After  her  daughter's  death,  her  mind  for  some  time  was 
imsettled.    Previous  to  this,  she  had  expressed  the  pnr- 
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pose  of  dividing  her  property  equally  among  all  the  chil- 
dren. In  September,  1907,  the  two  sons  divided  the  land 
between  themselves,  went  to  a  deputy  clerk  and  had  him 
prepare  the  deeds  and  he  took  them  over  and  they  were 
signed  by  Margaret  Adams  and  her  husband,  James 
Adams.  She  afterwards  declared  that  she  had  to  sign 
the  deeds;  that  they  were  worrying  her  life  out  of  her. 
Nothing  was  paid  when  the  deeds  were  executed,  although 
the  sons  afterwards  paid  or  offered  to  pay  the  $30  to 
each  of  their  sisters.  The  land  was  worth  $2,0!00  or 
$3,000  and  was  practically  all  the  property  she  had.  Such 
is  the  plaintiff's  proof. 

On  the  other  hand  the  proof  for  the  defendants  is  in 
effect  this:  William  Hays,  from  whom  she  had  received 
the  land,  had  wished  to  deed  it  to  the  two  sons  in  his 
lifetime,  but  she  had  put  him  off  saying  that  there  was 
plenty  of  time  for  this.  After  her  first  husband's  death 
she  continued  to  cherish  the  purpose  of  carrying  out  his 
wifcfhes  in  deeding  the  land  to  the  two  sons.  It  was  worth 
about  $1,200  or  according  to  James  Adams  only  $700. 
She  directed  the  two  sons  to  divide  the  land  betweenj 
themselves  and  directed  them  to  have  the  deeds  drawn. 
After  the  deeds  had  been  delivered  an  oil  company  was 
taking  leases  in  the  neighborhod  and  one  of  the  sons  of- 
fered to  surrender  his  deed  to  his  mother  so  that  she 
could  lease  the  land  to  the  oil  company  and  get  the  rent, 
but  she  declined,  saying  that  she  had  made  the  deed  and 
wanted  it  to  stand.  James  Adams,  her  husband,  was  con- 
veying his  land  to  his  children  and  when  he  asked  her 
to  sign  the  deeds  he  was  making  to  his  children,  she 
said  that  she  would  do  so,  if  he  would  ^gn  tl^e  deeds  she 
wished  to  make  for  her  land;  and  he  agreed  to  do  so. 
While  she  could  not  read  or  write,  she  was  a  woman  of 
good  natural  sense;  the  evidence  leaves  no  doubt  in  our 
minds  that  she  fully  understood  what  she  had  done,  and 
that  the  deeds  were  executed  to  carry  out  the  wishes  of 
her  first  husband  from  whom  she  had  received  the  land. 
The  great  weight  of  the  evidence  shows  that  she  was  en- 
tirely competent  to  execute  the  deeds  when  they  were  ex- 
ecuted, and  that  she  had  long  held  the  purpose  of  not 
dividing  the  estate  equally  between  all  the  children. 

On  a  question  of  fact  we  give  some  weight  to  the  find- 
ing of  the  chancellor  and  we  do  not  disturb  his  finding 
on  doubtful  evidence.  Except  for  a  short  time  just  after 
her  daughter's  death  when  she  talked  and  acted  strange- 
ly, nobody  seems  to  have  conceived  the  idea  that  she  was 
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not  of  sound  mind,  and  the  great  majority  of  the  witnesses 
who  lived  around  her  and  knew  her  best  testify  not  only 
that  they  never  saw  or  heard  anything  indicating  un- 
soundness of  mind,  but  that  they  never  heard  the  ques- 
tion suggested  until  after  her  death.  She  was  a  good 
housekeeper,  managed  her  own  business  and  seems  to 
have  understood  her  business  transactions.  In  view  of 
the  fact  that  the  deeds  were  evidently  made  to  carry  out 
the  wishes  of  her  first  husband,  and  no  doubt  to  execute 
a  plan  agreed  upon  between  him  and  her,  the  circuit  court 
did  not  err  in  refusing  to  set  them  aside.  While  there  is 
great  inequality  in  what  the  children  get  from  her,  we  do 
not  know  what  they  got  from  their  father,  William  Hays, 
and  it  may  be  that  taking  his  estate  and  her  estate  tol- 
gether,  the  children  were  more  nearly  equalized. 
Judgment  affirmed  on  both  appeals. 


County  Board  of  Education  of  Christian  County,  et  aL 
V.  Board  Trustees  Hopkinsville  Public  Schools. 

(Decided  June  10,  1913.) 

Appeal  from  Christian  Circuit  Court. 

L  School  Board — Contract  With — Indebtedness — Constitutional  Pro- 
vision.— ^A  contract  by  which  a  county  board  agreed  to  pay  |3,000 
annually  for  five  years,  creates  an  Indebtedness  of  |15,000,  but  is 
not  in  violation  of  section  167  of  the  Constitution,  unless  this  sum 
when  added  to  the  existing  indebtedness,  exceeds  the  income  or 
revenue  provided  for  the  year. 

2.  School  Board — Contract  With — Discretion — ^Review. — ^A  county 
board  may  contract  with  the  city  board  for  the  free  tuition  of  the 
county  pupils  in  the  city  high  school,  and  in  making  such  con- 
tracts the  boards  are  given  a  discretion  which  will  not  be  re- 
viewed by  the  courts  when  fairly  exercised. 

8.  School  Board — ^High  School  Not  Necessarily  Under  County  Board 
-Contracts. — ^It  is  not  necessary  under  the  statute  that  the  high 
school  shall  be  under  the  control  of  the  county  board.  How  it 
shall  be  governed  is  a  matter  to  be  settled  by  contract  between 
the  two  boards  under  the  statute,  and  a  contract  made  while  the 
boards  had  a  school  in  operation  will  be  considered  as  referring 
to  the  kind  of  school  the  parties  than  had. 

BRBATHITx'  ft  BREATHITT  for  appellants. 

W.  T.  FOWLBR  and  HUNTER  WOOD  ft  SON  for  appellee. 
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Opinion  of  the  Coubt  by  Chief  Justice  Hobson — ^Af- 
firming. 

The  act  of  March  24,  1908,  among  other  things  pro- 
vides : 

**  Within  two  years  after  the  passage  and  approval  of 
this  act,  there  shall  be  established  by  the  county  board  of 
education  of  each  county  one  or  more  county  high  schools : 
Provided,  there  is  not  already  existing  in  the  county  a 
high  school  of  the  first  class ;  if  such  high  school  already 
exists,  and  if  the  county  board  may  be  able  to  make  such 
an  arrangement  with  the  trustees  or  board  of  education 
of  said  high  school  as  will  furnish  to  the  pupils  complet- 
ing the  rural  school  course  free  tuition  in  said  high 
school,  then  said  high  school  may  be  considered  as  meet- 
ing the  purpose  of  this  law  without  the  establishment  by 
the  board  of  another  high  school.  The  county  board  of 
education  in  the  various  counties  shall  have  full  power 
and  authority  to  unite  with  the  governing  authorities  of 
any  city  or  town  in  their  respective  counties  for  the 
purpose  of  establishing  a  high  school  for  the  joint  use 
of  the  city  or  town  and  such  county,  and  to  unite  with 
such  authorities  for  the  purpose  of  maintaining  such 
high  school  if  one  be  already  in  existence.  For  this  pur- 
pose said  county  boards  are  hereby  given  full  power  and 
authority  to  make  such  contracts  as  they  may  deem  nec- 
essary or  proper  for  the  establishment  and  maintenance 
of  such  high  school  for  the  joint  use  of  the  county  and 
such  city  or  town.  Said  contract  shall  be  in  writing  and 
shall  contain  full  and  complete  stipulations  as  to  em- 
ployment and  compensation  of  teachers,  courses  of  study, 
payment  of  the  expenses  of  the  school  and  the  control 
and  discipline  of  the  pupils.  The  first  county  high  school 
to  be  established  in  the  county  shall  be  located  at  the 
county  seat,  provided  there  is  not  already  existing  in  the 
county  seat  a  high  school  of  the  required  grade.  The 
county  high  schools  of  this  Commonwealth  shall  be  of 
the  first,  second  and  third  classes.  A  first  class  high 
school  shall  maintain  a  four  years  course  of  study, 
which  shall  be  prepared  by  the  State  Board  of  Education. 
Such  course  of  study  may  provide  for  instruction  in 
manual  training,  domestic  science  and  elementary  agri- 
culture. High  schools  of  the  second  class  shall  maintain 
a  course  of  three  years,  identical  with  the  first  three 
years  of  the  first  class  high  school.  High  schools  of  the 
third  class  shall  maintain  a  course  of  two  years,  identical 
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with  the  first  two  years  of  the  first  class  high  school.  *' 
Ky.  Stat.,  Sec.  4426a,  Snb-sec.  8. 

After  the  act  took  effect  the  city  of  Hopkinsville  was 
maintaining  a  high  school,  and  negotiations  began  be- 
tween the  board  of  trnstees  of  the  Hopkinsville  pnblio 
schools  and  the  connty  board  of  education  looking  to  the 
establishment  of  a  high  school  to  be  controlled  by  the 
two  boards  jointly  and  the  education  of  the  county  pupils 
in  the  city  high  school  until  the  buildings  required  for 
the  projected  joint  school  could  be  erected.  The  negotia- 
tions culminated  on  April  4,  1910,  in  a  written  contract 
between  the  two  boards  by  which  it  was  provided  that 
the  county  board  should  buy  a  lot  of  ground  costing 
$5,000  and  adjoining  the  lot  bought  by  the  city  for  $9,500; 
that  the  two  boards  by  proper  conveyance  one  to  thei 
other  should  become  joint  owners  of  the  lots ;  that  upon 
them  thus  owned  the  two  boards  would  erect  a  high  school 
building,  the  building  to  cost  in  round  numbers  $70,000, 
the  equipment  $10,000  and  the  foundation  for  the  build- 
ing $4,000,  and  that  the  anual  expenses  incurred  in  the 
conduct  of  the  school  were  to  be  borne  by  the  county  and 
city  board  according  to  the  number  of  pupils  attending 
the  high  school  from  the  county  and  city.  ^  The  county 
board  bought  the  lot  for  $5,000  and  paid  for  it.  An  arch- 
itect was  employed  who  drew  plans  for  the  building,  and 
his  plans  were  accepted  by  the  two  boards.  The  founda- 
tion was  built  and  paid  for,  each  board  paying  one-half. 
After  this  had  been  done  the  county  board  finding  itself 
unable  to  raise  its  half  of  the  cost  of  the  building  and 
equipment  amounting  to  $40,000  by  the  time  the  money 
would  be  due,  a  new  contract  was  entered  into  between 
the  two  boards  by  which  the  stipulations  of  the  original 
contract  as  to  the  payment  by  the  county  board  of 
$40,000  for  the  erection  and  equipment  of  the  building 
were  eliminated,  and  the  following  in  substance  were  sub- 
stituted therefor:  The  county  board  should  pay  to  the 
city  board  the  sum  of  $8,000  a  year  payable  annually  as 
tuition  in  addition  to  the  cost  of  maintenance  payable 
on  January  1  of  each  year  for  a  period  of  five  years,  and 
when  these  payments  were  made  the  city  board  should 
convey  to  the  county  board  an  undivided  half  interest  in 
the  building  and  equipment;  the  city  should  proceed  to 
erect  a  building  in  accordance  with  the  plans  and  speci- 
fications at  a  cost  not  exceeding  $70,000  in  excess  of  the 
foundation,  the  equipment  to  be  provided  and  purchased 
by  a  high  school  council  selected  by  the  two  boards  and 
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not  to  cost  exceeding  $10,000.  Under  this  agreement, 
the  county  board  made  its  first  payment  of  $8,000,  the 
city  board  was  proceeding  with  the  erection  of  the  build- 
ing and  the  county  pupils  were  being  taught  in  the  city 
high  school,  when  doubts  arose  as  to  the  validity  of  the 
contract  on  the  part  of  the  county  board  because  it  created 
an  indebtedness  exceeding  the  income  and  revenue  pro- 
vided for  the  year  and  was  unauthorized  under  section 
157  of  the  Constitution.  After  much  deliberation  and 
consultation  between  the  two  boards,  a  new  contract  was 
made  on  February  14, 1911,  by  which  the  original  contract 
as  modified  was  annulled  and  abrogated;  and  it  was  pro- 
vided that  the  city  board  should  complete  the  school  build- 
ing and  maintain  a  first  class  high  school  in  the  city  of 
Hopkinsville;  that  county  pupils  eligible  for  admission 
should  have  the  right  to  attend  the  high  school  free  of 
tuition;  that  the  county  board  should  pay  for  their  in- 
struction the  sum  of  $3000  annually  for  a  period  of  five 
years.  The  county  board  conveyed  to  the  city  board  its 
undivided  half  interest  in  the  lots  on  which  the  building 
was  to  be  erected,  and  also  gave  up  the  $2,000  whi-ch  it 
had  paid  for  the  foundation.  The  citv  board  returned  to 
the  county  board  $6,000  of  the  $8,000  which  had  been 
paid  retaining  $2,000  for  the  tuition  of  the  county  pupils 
in  the  high  school  for  that  year.  It  was  further  agreed 
in  the  contract  that  should  the  county  board  decide  to 
purchase  or  become  a  joint  owner  in  the  high  school 
[property  at  any  time  at  an  agreed  valuation,  it  should 
have  a  credit  on  such  agreed  valuation  for  the  sum  of 
$7,000  this  being  the  amount  relinquished  by  it  in  the 
dissolution  settlement.  When  the  first  installment  of 
$3,000  became  due  under  the  new  contract  of  February 
14,  1911,  the  superintendent  of  schools  for  the  county  re- 
fused to  pay  the  amount  and  the  city  instituted  this  suit 
to  compel  her  by  mandamus  to  pay  it.  In  defense  of  the 
suit,  she  insisted  that  the  contract  of  February  14,  1911, 
created  an  indebtedness  exceeding  the  income  and  reve- 
nue provided  for  the  year,  and  was  void  under  section 
157  of  the  Constitution ;  that  the  county  board  had.  been 
overreached  by  the  city  board  in  making  the  contract,  and 
that  the  contract  was  not  warranted  by  the  statute  or 
within  the  power  of  the  county  board.  The  circuit  court 
on  the  hearing  of  the  case  held  that  $15,000,  the  amount 
of  the  indebtedness  created  by  the  contract  of  February 
14,  1911,  was  not  in  excess  of  the  revenue  provided  for 
the  year;  that  the  contract  was  fairly  and  intelligently 
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made,  and  that  it  was  one  which  the  county  board  had 
finthority  nnder  the  statute  to  make.    The  defendant  ap- 


1.  As  the  contract  provided  for  an  annual  payment 
of  $3,000  for  five  years,  it  must  be  regarded  as  creating 
an  indebtedness  of  $15,000.  (O^Brien  v.  City  of  Owens- 
boro,  113  Ky.,  680.)  We  give  some  weight  to  the  finding 
of  the  circuit  court  on  questions  of  fact  ,and  we  do  not 
disturb  his  finding  of  fact  on  doubtful  evidence.  The 
weight  of  the  evidence  shows  that  the  total  revenue  pro- 
vided for  the  year  was  about  $32,000,  and  that  the  $15,000 
of  indebtedness  when  added  to  the  previous  indebtedness 
made  a  total  indebtedness  of  something  less  than  $30,000. 
We  conclude  from  a  careful  investigation  of  the  record 
that  the  above  are  the  facts  and  that  the  contract  did  not 
create  an  indebtedness  which  when  added  to  the  existing 
indebtedness  exceeded  the  revenue  provided  for  the  year. 
(Lawrence  Co.  v.  Lawrence  Fiscal  Court,  130  Ky.,  590; 
Hopkins  Co.  v.  St.  Bernard  Coal  Co.,  114  Ky.,  153.) 

2.  The  evidence  wholly  fails  to  show  that  the  county 
board  was  overreached  in  the  settlement.  The  proof  shows 
that  the  settlement  was  made  afler  days  of  discussion 
and  upon  the  advice  of  counsel.  The  county  board  was 
required  under  the  act  to  establish  a  county  high 
school,  and  it  decided  to  establish  the  high  school  at 
Hopkinsville.  By  the  agreement  in  question  it  secured 
the  high  school.  The  city  board  had  gone  into  the  ar- 
rangement with  the  county  board  for  the  establishment 
of  a  joint  high  school  at  a  joint  expense.  Larger  school 
buildings  and  larger  equipment  were  necessary  for  the 
joint  school  than  for  the  city  school.  When  the  parties 
had  in  part  performed  their  agreement  they  came  upon 
the  stxunbling  block  that  the  agreement  was  beyond  the 
power  of  the  county  board  under  section  157  of  the  Con- 
stitution. What  was  to  be  done?  The  county  board  was 
still  under  obligation  to  establish  a  high  school,  and  an 
unexpected  burden  was  about  to  be  placed  upon  the  city 
school.  The  arrangement  which  the  parties  made  was 
both  fair  and  reasonable.  There  were  then  in  the  city 
high  school  fifty  county  pupils  and  these  at  the  usual 
charge  of  $40  would  cost  the  county  $2,000,  so  the  city 
retained  $2,000  of  the  $8,000  that  had  been  paid  it.  The 
parties  could  not  know  for  certain  how  many  county 
pupUs  would  be  in  <the  high  school  for  the  ensuing 
years,  and  so  they  finally  agreed  on  a  lumping  estimate  of 
$3,000  a  year,  it  being  natural  and  to  be  expected  that  the 
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number  of  pupils  from  the  connty  would  gradually  in- 
crease as  the  new  system  was  put  in  operation,  and  there 
were  more  county  pupils  eligible  for  the  high  school.  When 
the  county  pupils  exceed  seventy-five,  the  city  will  be 
the  loser  by  the  lumping  contract,  and  when  they  fall 
under  seventy-five  the  county  will  be  the  loser.  But  the 
contract  was  made  by  people  who  knew  the  local  condi- 
tions, and  it  is  as  fair  to  one  municipality  as  to  the  other. 
The  only  thing  the  county  gave  up  in  the  settlement  was 
its  one-half  interest  in  the  lots  for  which  it  had  paid 
$5,000  and  the  $2,000  it  had  paid  on  the  foundation,  and 
this  $7,000  it  is  to  be  credited  by  at  any  time  when  it  de- 
cides to  buy  the  property  or  a  half  interest  in  it  at  a  fair 
valuation.  The  county  could  not  reasonably  expect  the 
city  to  furnish  it  high  school  facilities  including  the 
larger  building  and  larger  equipment  without  some  in- 
ducement, and  we  cannot  say  that  the  county  board 
abused  a  sound  discretion  in  making  this  arrangement 
especially  in  view  of  the  fact  that  it  has  a  right  to  pur- 
chase the  property  or  half  of  it,  whenever  it  gets  able  to 
do  so.  In  other  words  It  would  appear  from  the  record 
that  the  county  board  being  powerless  to  establish  a  high 
school,  as  it  had  originally  contemplated  under  the  con- 
tract of  April  4,  1910,  made  this  temporary  arrangement 
by  which  it  secures  a  high  school  for  the  county  pupils 
for  five  years,  and  obtains  an  opportunity  in  the  mean- 
time to  get  in  a  position  to  buy  half  the  property  andj 
carry  out  that  contract. 

3.  By  the  statute,  if  a  high  school  already  existed  in 
the  county,  and  if  the  county  board  is  able  to  make  such 
an  arrangement  with  the  trustees  as  will  furnish  to  the 
pupils  completing  the  rural  school  course  free  tuition  in 
the  high  school,  then  such  school  may  be  considered  as 
meeting  the  purposes  of  the  act.  The  county  board  is 
given  full  power  and  authority  to  unite  with  the  govern- 
ing authorities  of  any  city  or  town  in  their  respective 
counties  for  the  purpose  of  establishing  a  high  school  for 
the  joint  use  of  the  city  or  town  and  the  county,  and  to 
unite  with  such  authorities  for  the  purpose  of  maintain- 
ing a  high  school  if  one  be  already  in  existence.  For 
this  purpose  the  county  boards  are  given  full  power  and 
authority  to  make  such  contracts  as  they  may  deem  nec- 
essary or  proper  for  the  establishment  and  maintenance 
of  such  high  schools  for  the  joint  use  of  the  county  and 
such  city  or  town.  The  statute  was  plainly  designed  to 
give  the  county  and  city  boards  a  wide  discretion  upon 
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the  ground  that  a  joint  high  school  with  its  larger  means 
wonld  furnish  to  all  the  pupils  better  facilities  than  a 
smaller  school  supported  by  smaller  means.  What  is 
best  to  be  done  is  a  matter  depending  upon  local  condi- 
tions and  many  circumstances,  and  therefore  the  statute 
clothed  the  board  with  full  power  and  authority  to  make 
such  contracts  as  they  deemed  proper  or  necessary.  We 
do  not  see  that  the  board  exceeded  its  authority  or  that 
it  did  not  exercise  a  fair  and  reasonable  judgment. 

It  is  insisted  however  that  the  contract  made  here 
does  not  contain  full  and  complete  stipulations  as  to  em- 
ployment and  compensation  of  teachers,  courses  of  study, 
payment  of  the  expenses  of  the  school  or  the  control  and 
discipline  of  the  pupils,  and  that  it  is  silent  as  to  whether 
the  high  school  shall  be  of  the  first,  second  or  third  class. 
But  these  matters  were  substantially  set  out  in  the  con- 
tract of  April  4, 1910 ;  the  parties  had  in  fact  been  running 
the  high  school  under  that  contract  from  the  beginning 
of  the  term  and  were  so  running  it  on  February  14, 1911, 
when  the  new  contract  was  made.  Plainly  the  new  con- 
tract refers  to  the  high  school  that  the  parties  were  then 
running,  and  contemplates  that  the  school  shall  be  run 
substantially  in  the  same  manner  for  the  five  years.  It 
is  not  necessary  under  the  statute  that  the  high  school 
where  a  contract  is  made  with  the  city  authorities,  shall 
be  under  the  control  of  the  county  board  or  under  the 
joint  control  of  both  boards.  How  the  high  school  shall 
be  governed  is  a  matter  to  be  settled  by  contract  between 
the  two  boards  under  the  statute,  and  in  the  case  at  bar 
it  is  agreed  that  the  city  board  is  to  run  the  high  school 
When  the  county  board  is  given  full  power  and  authority 
to  make  such  contracts  as  they  deem  necessary,  it  cannot 
be  said  that  they  may  not  contract  with  the  city  author- 
ities for  the  use  of  a  city  school  which  is  imder  the  control 
of  the  city  authorities. 

On  the  whole  case  we  see  no  substantial  error  to  the 
prejudice  of  appellants. 

Judgment  affirmed. 
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City  of  Louisville,  et  aL  v.  Board  of  Education  of  City 
of  Louisville,  et  aL 

(Decided  June  10,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

1.  School  and  School  Districts — ^Are  State  Institutions — Taxes  for 
Benefit  of  Are  State  Taxes. — ^Every  common  school  in  the  State, 
whether  It  be  located  in  a  populous  city  or  in  a  sparsely  settled 
rural  district,  is  a  State  institution,  and  taxes  levied  for  the  benefit 
of  schools  are  state  taxes  and  not  municipal,  county  or  district 
taxes,  although  they  may  be  levied  and  collected  by  municipal, 
county  or  district  agencies. 

2.  Schools  and  School  Districts — Exemption  From  Municipal  Taxa- 
tion Does  Not  Exempt  From  School  Tax. — An  ordinance  enacted 
pursuant  to  constitutional  and  statutory  provisions,  authorizing 
municipalities  to  exempt  from  municpial  taxation  for  five  years 
manufacturing  establishments,  did  not  exempt  them  from  the  pay- 
ment of  school  taxes  levied  by  the  municipal  authorities  for  the 
benefit  of  the  common  school  situated  therein. 

3.  Statutes — Contemporaneous  Construction. — The  mere  failure  of 
public  officers  charged  with  the  public  duty  of  enforcing  statutory 
and  constitutional  provisions  in  respect  to  levy  and  collection  of 
taxes,  should  not  be  permitted  to  stand  in  the  w^ay  of  the  correct 
administration  of  the  law  or  be  construed  to  estop  more  diligent 
and  efficient  public  officers  when  they  attempt  to  perform  their 
duty  by  bringing  into  the  revenue  proper  subjects  of  taxation 
that  have  theretofore  been  allowed  to  escape  the  payment  of 
taxes. 

STUART  CHEVALIER,  PENDLETON  BECKLBY  for  appellants 
City  of  Louisville  ,et  al. 

KOHN,  BINOHAM  and  SLOSS  &  SPENDUB  for  appefllant,  Shuttie- 
worth  Clothing  Co. 

CLAYTON  B.  BLAKEY,  ARTHUR  M.  RUTLEDGE  for  appellees. 

Opinion  of  the  Court  by  Judge  Carroll — ^Affirming. 

Section  170  of  the  Constitution  provides  in  part  that 
**The  General  Assembly  may  authorize  any  incorporated 
city  or  town  to  exempt  manufacturing  establishments 
from  municipal  taxation,  for  a  period  not  exceeding  five 
years,  as  an  inducement  to  their  location. '^  In  pursu- 
ance of  this  constitutional  provision,  the  General  As- 
sembly in  1898  enacted  a  law,  now  section  2980a  of  the 
Kentucky  Statutes,  applicable  to  cities  of  the  first  class, 
providing  that  '*The  general  council  shall  have  power 
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by  ordinance  to  exempt  from  municipal  taxation,  for 
a  period  not  exceeding  five  years,  manufacturing  estab- 
lishments, as  an  inducement  to  their  location  within  the 
city  limits ;'*  and  by  an  ordinance  approved  iii  July, 
1898,  the  general  council  of  the  city  of  Louisville,  follow- 
ing the  language  of  the  Constitution  and  the  statute,  pro- 
vided  for  the  exemption  for  a  period  of  five  years  of  such 
manufacturing  establishments  as  were  entitled  to  the  ex- 
emption. 

In  1913  this  suit  was  brought  for  the  benefit  of  the 
Board  of  Education  of  the  City  of  Louisville  against  the 
Assessor  of  the  city  and  two  manufacturing  establish- 
ments located  within  the  city,  asking  for  a  mandamus  to 
compel  the  Assessor  to  assess  for  the  use  and  benefit 
of  the  Board  of  Education  the  property  owned  by  these 
establishments  and  subject  to  taxation  within  the  city. 
The  Assessor  as  well  as  the  manufacturing  concerns,  re- 
sisted this  suit  upon  the  ground  that  under  the  Constitu- 
tion, the  statute  and  the  ordinance,  the  establishments 
that  it  was  sought  to  compel  him  to  assess  were  exempt 
from  taxation  for  school  purposes. 

In  answer  to  this  defense  the  Board  of  Education 
which  is  a  public  corporation  having  charge  of  the  public 
schools  asserted  that  the  exemption  authorized  did  not 
apply  to  taxes  levied  for  school  purposes,  and  this  view 
of  the  question  having  been  adopted  by  the  circuit  court, 
the  writ  of  mandamus  was  awarded  and  the  Assessor  and 
the  establishments  sought  to  be  assessed  prosecute  this 
appeal. 

It  will  be  observed  that  the  exemption  authorized  is 
from  **  municipal  taxation, '*  and  the  controlling  question 
in  the  case  is,  whether  or  not  a  school  tax  levied  by  the 
municipal  authorities  for  the  benefit  of  the  public  or  com- 
mon schools  of  the  city  is  a  municipal  tax  within  the 
meaning  of  these  constitutional  and  statutory  provisions. 
If  the  school  tax  so  imposed  is  to  be  treated  as  a  munici- 
pal tax,  it  is  of  course  conceded  by  counsel  for  the  Board 
of  Education  that  the  property  sought  to  be  assessed  for 
the  purpose  mentioned  is  not  subject  to  assessment.  On 
the  other  hand,  if  the  school  tax  levied  by  the  municipal 
authorities  is  to  be  regarded  as  a  State  tax,  then  the 
property  sought  to-  be  assessed  is  subject  to  the  tax. 

This  question  is  no  longer  an  open  one  in  this  State. 
We  have  several  times  written  in  substance  and  effect 
that  every  common  school  in  the  State,  whether  it  be  lo- 
cated in  a  populous  city  or  in  a  sparsely  settled  rural 
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district,  is  a  State  institution,  protected,  controlled  and 
regulated  by  the  State,  and  that  the  fact  that  the  Statel 
has  appointed  agencies-  such  as  fiscal  courts,  school  trus- 
tees and  municipal  bodies  to  aid  it  in  the  collection  of 
taxes  for  the  maintenance  of  these  schools,  does  not 
deprive  them  of  their  State  character.  City  of  Louisville 
V.  Commonwealth,  134  Ky.,  488 ;  Prowse  v.  Board  of  Ed- 
ucation, 134  Ky.,  365;  Elliott  v.  Garner,  140  Ky.,  157; 
Board  of  Education  v.  Townsend,  140  Ky.,  248;  Mclntire 
V.  Powell,  137  Ky.,  477 ;  City  of  Henderson  v.  Lambert, 
8  Bush,  607;  Bamberger,  Bloom  &  Co.  v.  City  of  Louis- 
ville, 82  Ky.,  337. 

Therefore,  when  a  municipal  body,  or  a  county,  or  a 
school  district  levies  taxes  for  school  purposes,  the  tax 
so  levied  is  a  State  and  not  a  municipal,  county  or  dis- 
trict tax,  although  it  be  levied  and  collected  by  municipal 
or  county  or  district  officers.  The  fact  that  the  tax  is 
levied  and  collected  for  the  State  by  these  agencies  of 
the  State  appointed  for  that  purpose  does  not  deprive 
it  of  its  character  as  a  State  tax. 

Being  a  State  tax  as  distinguished  from  a  municipal, 
county  or  district  tax,  the  city,  as  well  as  the  legislature 
of  the  State,  would  be  without  power,  even  had  it  at- 
tempted to  do  so,  to  exempt  property  from  the  burden 
of  this  tax,  as  section  170  of  the  Constitution  forbids  the 
exemption  from  taxation  of  any  property  not  therein 
mentioned. 

We  are  referred  by  counsel  for  appellants  to  the  cases 
of  Louisville  School  Board  v.  City  of  Louisville,  113  S.- 
W.,  883;  City  of  Louisville  v.  Louisville  School  Board, 
119  Ky.,  574;  City  Council  of  Richmond  v.  Powell,  101 
Ky.,  7,  and  Commonwealth  of  Kentucky,  by,  etc.,  South- 
ern Pacific  Co.,  154  Ky.,  41,  but  in  no  one  of  these  cases 
was  the  question  here  presented  involved,  and  in  no  one 
of  them  was  it  held  in  opposition  to  the  list  of  authorities 
cited  that  a  school  tax  was  not  a  State  tax. 

A  further  argument  in  behalf  of  this  exemption  is 
rested  on  the  ground  of  contemporaneous  construction. 
It  appears  that  from  the  time  of  the  adoption  by  the 
city  of  the  exemption  ordinance  heretofore  quoted  until 
1912,  neither  the  taxing  authorities  of  the  city  of  Louis- 
ville, nor  the  school  officers  of  the  city,  made  any  effort 
to  collect  from  manufacturing  establishments,  exempt 
from  taxation  under  the  ordinance,  a  school  tax,  and  it 
may  be  conceded  that  it  was  understood  and  consented  to 
by  these  officials  that  the  exemption  ordinance  relieved 
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the  establishments  to  which  it  applied  from  the  payment 
of  a  school  tax,  and  this  failure  of  these  oflScials  to  collect 
or  attempt  to  collect  the  tax  is  seized  upon  as  a  reason 
why  the  school  tax  should  not  now  be  collected. 

The  doctrine  of  contemporaneous  construction  is 
frequently  invoked  and  "sometimes  applied  as  an  aid  in 
the  construction  of  statutes  of  doubtful  meaning.  Illus- 
trative cases  on  this  subject  are,  City  of  Louisville  v. 
Louisville  School  Board,  119  Ky.,  574;  Harrison  v. 
Commonwealth,  83  Ky.,  162 ;  Auditor  of  Public  Accounts 
V.  Cain,  22  Ky.  L.  E.,  1889;  City  of  Louisville  v.  Louisville 
Water  Co.,  105  Ky.,  754;  Trustees  v.  Board  of  Educa- 
tion, 141  Ky.,  126;  City  of  Louisville  v.  Boss,  135  Ky., 
315;  Commonwealth  v.  Kentucky  Distilleries  &  Ware- 
house Co.,  143  Ky.,  314.  But  we  do  not  know  of  any 
authority-  that  would  authorize  the  court  to  resort  to  the 
doctrine  of  contemporaneous  construction  for  the  pur- 
pose of  defeating  the  effect  of  plain  and  unambiguous 
constitutional  and  statutory  provision  that  impose  taxes. 
The  mere  failure  of  public  oflScers  charged  wit^  a  public 
duty  to  enforce  statutory  and  constitutional  provisions 
in  respect  to  the  levy  and  collection  of  taxes,  or  the  ac- 
quiescence of  public  oflScers  in  conditions  that  exempted 
certain  property  from  its  fair  share  of  the  burdens  of 
taxation,  should  not  be  premitted  to  stand  in  the  way  of 
the  correct  administration  of  the  law  or  be  construed 
to  estop  more  diligent  and  efficient  public  officers  when 
they  attempt  to  perform  their  duty  by  bringing  in  to  the 
revenue  proper  subjects  of  taxation  that  had  theretofore 
been  allowed  to  escape  the  payment  of  taxes. 

Another  argument  advanced  by  counsel  for  appellants 
in  support  of  the  exemption  claimed  is  found  in  a  statute 
which  it  is  said  only  authorizes  the  Board  of  Education 
to  demand  that  the  city  shall  levy  taxes  for  the  benefit 
of  the  schools  on  property  subject  to  municipal  taxation. 
It  appears  that  when  the  charter  of  the  city  of  Louis- 
ville was  adopted  in  1893,  there  was  a  section  in  the  act 
relating  to  eduoAtion,  providing  in  substance  that  there 
should  be  levied  and  collected  a  tax  of  not  less  than  33 
cents  on  each  one  hundred  dollar's  worth  of  property 
assessed  for  taxes  for  city  purposes,  and  this  declara- 
tion as  to  the  character  of  property  that  should  be  sub- 
ject to  school  taxation  was  subsequently  followed  in 
amendments  to  the  school  law. 

It  should,  .however,  be  kept  in  mind  that  in  1893,  when 
the  statute  was  first  enacted,  providing  for  the  levy  of 
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school  taxes  on  property  assessed  for  city  purposes  that 
manufacturing  establishments  were  not  exempt  from 
taxation  for  city  purpose.  The  act  authorizing  this  ex- 
emption was  not  adopted  until  1898,  and  it  is  manifest 
that  the  legislature,  in  providing  that  school  taxes  should 
only  be  levied  on  property  subject  to  taxation  for  city 
purposes,  did  so,  not  with  any  view  of  declaring  that  any 
property  should  be  exempt  from  taxation  for  school  pur- 
poses, but  merely  because  these  words  were  used  in  the 
original  act.  But  however  this  may  be,  the  legislature 
had  no  authority  to  exempt  any  property  subject  to 
State  taxation  from  taxation  for  school  purposes. 

It  is  further  suggested,  although  the  suggestion  is 
not  pertinent  to  the  jnatter  in  hand,  that  a  ruling  that  a 
school  tax  is  a  State  tax  and  not  a  municipal  tax,  would 
have  the  effect  of  virtually  destroying  the  exemption  af- 
forded by  the  Constitution  and  statute,  as  well  as  the 
ordinance,  to  manufacturing  establishments,  as  a  number 
of  objects  for  which  municipal  corporations  levy  and  col- 
lect taxes  have  been  declared  to  be  not  for  municipal 
purposes,  and  hence  all  the  taxes  collected  for  these  ob- 
jects must  be  regarded  as  State  and  not  municipar  taxes. 
As  it  would  be  out  of  place  in  this  opinion  to  enter  into 
a  discussion  of  what  are  and  what  are  not,  strictly  speak- 
ing, municipal  taxes,  or  taxes  levied  for  municipal  pur- 
poses, we  must  decline  to  express  any  opinion  on  the 
subject  referred  to.  We  put  our  decision  in  this  case 
distinctly  upon  the  ground  that  a  school  tax  is  not,  and 
has  never  been  recognized  in  this  State  as  other  than  a 
State  tax. 

Having  the  foregoing  views  of  the  law  of  this  case, 
the  judgment  of  the  lower  court  is  affirmed. 


City  of  Paris  v.  The  Burley  Tobacco  Society,  et  al% 

(Decided  June  10,  1913.) 

Appeal  from  Bourbon  Circuit  Court. 

1.  Taxation — ^Tangible  Personal  Property — ^When  Subject  to  City 
Taxes. — Under  section  4025  of  the  Kentucky  Statutes,  tangible 
Personal  property  is  subject  to  city  taxes  when  it  has  established 
a  taxable  situs  based  on  the  actual  situation  of  the  property  in 
the  city,  and  whether  tangible  personal  property  has  establishe!cl 
a  taxable  situs  or  not  depends  on  the  facts  of  each  case. 
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2.  Taxation — Claimant  or  Bailee  in  Possession  Liable  for. — Under 
section  4023  of  the  Kentucky  Statutes^  the  claimant  or  bailee  in 
possession  of  property  is  liable  for  the  taxes  thereon. 

3.  Taxation — Sufficiency  of  Petition  to  Enforce  Collection  of.— 
Where  tangible  personal  property  was  assessed  for  city  taxation, 
and  afterwards  a  suit  was  brought  to  enforce  collection  of  the 
taxes  so  assessed,  the  petition  on  its  face,  which  charged  in  effect 
that  the  title  and  possession  of  the  property  sought  to  be  assessed 
was  in  the  city  in  the  hands  of  an  agent  or  bailee,  stated  a  cause 
of  action  sufficient  to  require  a  defense  showing  how  the  tobacco 
was  held  by  the  agent  and  how  long  it  had  been  and  would  be 
within  the  city. 

C.  M.  McMillan  for  appellant 

TALBOTT  &  WHITLEY  and  CLAUD  M.  THOMAS  for  appellees. 

Opinion  of  the  Court  by  Judge  Cabroll — ^Reversing. 

This  suit  was  brought  for  the  purpose  of  collecting 
taxes  alleged  to  be  due  by  the  Buriey  Tobacco  Society, 
the  Bourbon  County  Board  of  Control  and  D.  W.  Peed, 
agent  of  these  corporations,  to  the  city  of  Paris,  for  the 
years  1907,  1909  and  1910,  upon  a  large  quantity  of  to- 
bacco stored  in  warehouses  in  the  city  of  Paris  during 
the  year  for  which  the  tax  was  sought  to  be  collected. 
A  general  demurrer  was  sustained  to  the  petition  as 
amended,  and,  declining  to  plead  further,  the  petition 
was  dismissed,  and  this  appeal  prosecuted  by  the  city. 

It  was  charged  in  substance  in  the  petition  that  the 
Buriey  Tobacco  Society  is  a  corporation,  as  is  also  the 
Bourbon  County  Board  of  Control,  which  is  merely  a 
subsidiary  corporation  of  the  Buriey  Tobacco  Society, 
and  that  these  corporations  jointly  and  severally  had 
power  to  handle,  grade,  ship  and  sell  tobacco,  and  do  all 
other  things  necessary  to  carry  out  the  purposes  of 
their  organization  and  that  D.  W.  Peed  was  the  manag- 
ing agent  of  each  of  these  corporations.  It  is  averred 
that  in  the  year  1907  a  large  number  of  tobacco  growers, 
whose  names  are  unknown  to  the  plaintiflf,  executed  and 
delivered  to  these  corporations  a  writing  obligating  the 
signers  ns  follows : 

**We,  the  undersigned,  for  and  in  consideration  of 
the  benefits  to  be  derived  from  having  our  tobacco 
handled  and  sold  by  the  Buriey  Tobacco  Society,  a 
branch  of  the  American  Society  of  Equity,  Department 
of  Tobacco  Growers,  d^o  hereby  pledge  to  the  said  so- 
ciety the  number  of  acres  of  tobacco  set  opposite  our 
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names,  raised  during  the  season  of  1906,  and  do  consti- 
tute it  our  agent  for  the  purpose  of  receiving,  grading, 
handling  and  selling  the  same  on  such  terms  as  the  so- 
ciety may  prescribe  in  accordance  with  its  constitution 
and  by-laws.'' 

It  is  further  averred  that  in  1909  and  1910  there  was 
executed  to  these  corporations  by  a  number  of  tobacco 
growers,  whose  names  are  unknown  to  the  plaintiff, 
a  writing  in  which  the  signers  agreed  to  and  did  '*  con- 
stitute and  appoint  the  Bourbon  County  Board  of  Con- 
trol and  the  Burley  Tobacco  Society,  corporations  under 
the  laws  of  Kentucky,  as  sole  agents  for  the  purpose  of 
receiving,  commingling,"  handling,  warehousing,  inspect- 
ing, insuring,  grading,  financing  and  selling  all  of  said  to- 
bacco in  sucli  manner  and  on  such  terms  as  said  Burley 
Tobacco  Society  may  prescribe  pursuant  to  its  charter 
and  by-laws,  and  for  such  purpose  hereby  transfer  and 
assign  to  and  invest  in  said  agents  the  title  and  right  of 
possession  to  said  tobacco,"  and  further  averred  that 
pursuant  to  said  agreements  a  large  quantity  of  tobacco 
was  pledged  and  delivered  to  these  corporations  and  the 
title  to  the  same  was  transferred  and  assigned  to  them, 
and  the  said  tobacco  was  held  by  defendants  in  the  city 
of  Paris,  the  principal  place  of  business  and  the  princi- 
pal office  of  the  defendant,  the  Bourbon  Countv  Board 
of  Control,  during  the  years  1907, 1909  and  1910! 

The  petition  contained  other  necessary  allegations, 
but  it  is  not  important  to  refer  to  them  here,  as  the  parts 
we  have  copied  are  sufficient  to  illustrate  the  questions 
at  issue  in  the  case.  The  substance  of  the  petition  as 
amended  is  that  during  the  years  mentioned  a  number 
of  tobacco  growers,  pursuant  to  the  agreements  set  out, 
delivered  the  title  and  possession  of  the  tobacco  owned  by 
them  to  these  Burley  Societies  for  the  purpose  of  being 
put  on  the  market  and  sold  by  them  pursuant  to  the  pro- 
visions of  their  charters,  and  that  during  the  years  men- 
tioned, these  societies  had  in  their  possession  in  the  city 
of  Paris,  for  the  purposes  mentioned,  the  tobacco  which 
was  assessed  for  taxation  and  that  is  sought  in  this  suit 
to  be  subjected  to  the  tax  levied  on  the  assessment. 

It  is  insisted  by  counsel  for  appellees  (1)  that  the 
agreements  under  which  the  tobacco  was  surrendered  to 
these  societies  did  not  pass  title  to  them  but  only  created 
them  trustees  to  hold  it  in  trust  for  the  tobacco  growers, 
and  that  property  held  in  trust  is  taxable  at  the  resi- 
dence of  the  beneficial  o^v^Tiers;  (2)  that  the  petition  was 
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fatally  defective  in  failing  to  allege  that  the  tobacco 
growers  who  executed  these  agreements  and  delivered 
their  tobacco  in  pursuance  therewith  were  residents  of 
the  city  of  Paris  and  consequently  all  property  owned  by 
them  subject  to  taxation  in  the  city;  and  (3)  that  the  pe- 
tition was  further  fatally  defective  in  failing  to  aver 
that  the  tobacco  sought  to  be  taxed  was  permanently 
situated  or  located  in  the  city  of  Paris. 

If   the  tobacco   growers   who  executed  these  agree-] 
ments  and  delivered  possession  of  the  tobacco  to  these  \ 
corporations   paid  themselves   the  tax  thereon  for   the  I 
years  mentioned,  of  course  in  no  state  of  case  should 
the   corporations  be   required  to    either  assess  or   pay 
taxes  on  it,  as  to  require  them  to  do  so  would  be  double 
taxation.    But  if  the  tobacco  delivered  to  these  corpora- 
tions was  not  assessed  by  the  growers,  and  was  subject 
to  taxation  in  the  city  of  Paris,  it  should  be  assessed  in 
the  possession  of   the    corporations,  as  their   agent  or  ^ 
trustee.    It  is  not  material  which,  as  section  4023  of  the  ' 
Kentucky   Statutes,  provides   that  *'the   holder  of   the 
legal  title,  and  the  holder  of  the  equitable  title,  and  the 
claimant  or  bailee  in  possession  of  the  property  on  the 
first  day  of  September  of  the  year  the   assessment  is 
made,  shall  be  liable  for  taxes  thereon;  but,  as  between 
themselves,  it   shall  be  the    duty  of   the  holder  of   the 
equitable  title  to  list   the  property  and  pay   the   taxes 
thereon,  whether  the  property  be  in  possession  or  not  at 
the  time  of  the  payment. '* 

Section  4025,  of  the  Kentucky  Statutes,  also  provides 
in  part  that  ''tangible  personal  property  shall  be  listed 
and  taxes  paid  thereon  in  the  county,  municipality  and 
taxing  district  where  the  same  has  established  a  taxa- 
ble situs  based  on  the  actual  situation  of  the  property.'^ 
Under  this  statute,  if  the  taxes  on  this  tobacco  had  not 
been  paid  by  the  growers,  and  if  it  had  a  taxable  situs 
based  on  the  actual  situation  of  the  property  in  the  city 
of  Paris,  it  is  subject  to  taxation  there  for  the  years  in 
which  it  had  a  taxable  situs  in  the  city.  We  may  further 
add  that  if  this  tobacco  was  only  in  the  possession  of  the 
corporations  in  the  city  of  Paris  temporarily  or  for  a 
temporarv  purpose,  it  was  not  subject  to  taxation  in  the 
city.    Hill  V.  Caldwell,  134  Ky.,  99. 

Having  these  general  views  of  the  law  applicable,  we 
think  the  petition  as  amended  stated  a  cause  of  action 
suflScient  to  require  a  defense.  Having  nothing  before 
ns  except  the  petition,  we  do  not  venture  any  opinion  as 
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to  what  disposition  should  be  made  of  the  case  when  the 
pleadings  are  made  np  and  the  evidence  in,  as  the  decision 
of  the  case  on  its  merits  will  depend  on  the  facts  shown 
by  the  evidence. 

Wherefore,  the  judgment  of  the  lower  court  is  re- 
versed, with  directions  to  overrule  the  demurrer  to  the 
petition  as  amended  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


Alexander  v.  Alexander,  et  aL 

(Decided  June  10,  1913.) 

Appeal  from  Owen  Circuit  Court. 

Bheiifffl — ^Action  Against  Deputy — ^In  Pari  Delicto — ^Relief. — ^Where  a 
sheriff  assigns  certain  territory  to  his  deputies  and  retains  the 
balance  of  the  county  for  himself,  and  collects  and  appropriates 
to  his  own  use  penalties  and  omitted  taxes  due  the  state  and  county, 
and  knowingly  suffers  and  permits  his  deputies  to  pursue  the  same 
plan  in  the  districts  assigned  to  them,  and  the  state  and  county  sub- 
sequently recover  a  Judgment  against  him  for  the  sum  so  collected, 
equity  will  afford  him  no  relief  in  an  action  by  him  to  recover  of 
his  deputies  the  sums  unlawfully  appropriated  by  them,  where  the 
evidence  shows  that  there  was  a  well  arranged  plan  by  which 
they  were  all  to  profit  at  the  expense  of  the  state  and  county,  even 
though  the  sheriff  received  no  part  of  the  sums  unlawfully  appro- 
priated by  his  deputies. 

CLORE.  DICKERSON  &  CLAYTON,  H.  W.  ALEXANDER,  H.  G. 
BOTTS  and  W.  A.  LEE  for  appellant 

W.  B.  MOODY  and  J.  G.  YALLANDINGHAM  for  appellees. 

Opinion  of  the  Court  by  William  Bogebs  Clay,  Com- 
missioner— ^Affirming. 

PlaintiflF,  P.  A.  Alexander,  was  elected  sheriflP  of  Owen 
County  for  a  term  of  four  years  beginning  the  first  Mon- 
day in  January,  1898.  Prior  to  his  election  he  approach- 
ed defendant,  L.  P.  Alexander,  and  requested  him  to 
make  the  race  with  him,  and  entered  into  a  written  con- 
tract with  him  by  which  he  agreed  to  appoint  defendant 
his  deputy  during  his  term  as  sheriflF.  After  describ- 
ing the  territory  in  which  defendant  was  to  act  as  depnty^ 
'he  contract  provides : 
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*'Said  boundary  is  allotted  to  said  deputy  and  all  the 
■  sheriff's  business  therein,  subject  however  to  the  rules, 
usages,  practices  and  regulations  heretofore  common  be- 
tween high  sheriffs  and  deputies. 

**The  within  agreement  is  made  on  condition,  that 
said  deputy  will  conduct  his  business  within  the  limits 
prescribed  by  the  high  sheriff,  and  will  faithfully  per- 
form his  duties  as  deputy  sheriff  and  render  his  books 
and  accounts  for  inspection  by  said  high  sheriff  when 
called  upon  to  do  so. 

**Said  deputy  is  to  have  all  profits  arising  from 
deputy's  business  that  falls  to  him  in  said  boundary." 

On  the  first  Monday  in  January,  1908,  plaintiff  quali- 
fied as  sheriff  by  taking  the  oath  of  office  and  executing 
the  various  bonds  required  by  law.  Thereafter  he  an- 
nually renewed  his  various  bonds  as  provided  by  statute. 
After  assuming  the  duties  of  his  office  he  appointed  de- 
fendant a  deputy  and  took  from  him  a  bond,  signed  by 
two  sureties,  by  which  they  agreed,  upon  his  failure  to 
do  or  perform  any  of  his  duties  as  deputy  sheriff,  they 
would  pay  over  to  plaintiff  any  and  all  sums  of  money 
that  the  defendant  failed  to  pay  over,  and  all  damages 
done  to  plaintiff  by  any  acts  of  the  defendant.  There- 
after defendant  made  a  settlement  with  plaintiff  for  each 
year  of  his  incumbency  as  deputy. 

Several  years  later  the  fiscal  court  of  Owen  County 
began  an  investigation  of  its  fiscal  affairs  and  the  con- 
duct of  all  of  its  ex-officials  covering  a  period  of  thirteen 
years,  including  the  term  of  plaintiff  as  sheriff.  This 
investigation  brought  to  light  the  fact  that  many 
thousands  of  dollars,  which  belonged  to  the  State  and 
county,  had  been  collected  by  plaintiff  and  his  deputies 
and  retained  by  them.  Of  the  amounts  so  collected  some 
were  for  excess  commissions,  some  were  for  penalties, 
and  some  were  for  taxes  (called  ** sleepers")  on  omitted 
polls  and  property.  Thereupon  it  brought  a  suit  against 
plaintiff  and  his  bondsmen  to  recover  certain  sums 
claimed  to  be  due.  After  trial  in  the  court  below  and  a 
reversal  of  the  judgment  on  appeal  to  this  courts  a  judg- 
ment was  entered  against  plaintiff  for  certain  sums  and 
interest  aggregating  $17,000.  Plaintiff  effected  a  com- 
promise with  the  county  of  Owen  by  paying  it  $12,500. 
He  also  paid  the  Commonwealth  of  Kentucky  the  sum  of 
$1,200  in  compromise  of  certain  suits  brought  against  him 
by  the  Auditor  of  Public  Accounts. 
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On  February  9,  1911,  plaintiff  brought  this  action 
against  defendant  to  recover  certain  excess  commissions, 
penalties  and  ** sleepers"  for  each  of  the  years  1899, 
1900,  1901  and  1902,  which  sums  it  is  alleged  defendant, 
in  violation  of  law,  collected  and  appropriated  to  his  own 
use.  Numerous  defenses  were  made  by  defendant.  Proof 
was  taken  and  on  final  hearing  plaintiff's  petition  was 
dismissed  as  to  all  items  except  the  sum  of  $356,  excess 
commissions  collected  by  the  defendant  for  the  years 
1900  and  1901.  Judgment  was  given  against  the  de- 
fendant  for  this  sum  and  he  appeals.  Plaintiff  prosecutes 
a  cross  appeal  from  that  part  of  the  judgment  dismissing 
the  petition  as  to  the  other  items  involved. 

Defendant's  principal  defense  is  based  on  the  fact 
that  the  sums  collected  and  retained  by  him  were  fruits 
of  the  unlawful,  fraudulent  and  unconscionable  transac- 
tion in  which  plaintiff  himself  participated  in  such  a  way 
that  equity  will  not  afford  him  any  relief. 

The  record  discloses  the  fact  that  the  sheriff  had 
made  for  himself  and  deputies  pretended  copies  of  the 
assessor's  books.  He  caused  to  be  put  on  these  books 
large  amounts  of  property  and  many  polls  w^hich  were 
omitted  from  the  assessor's  books.  He  settled  with  the 
State  and  county  by  the  assessor's  books,  and  with  his 
deputies  by  the  pretended  copies  thereof,  and  thereby 
received  and  converted  to  his  own  use  the  difference.  It 
is  further  shown  that  throughout  the  term  of  plaintiff, 
and,  indeed,  during  the  preceding  term  when  he  was  a 
deputy  sheriff,  there  existed  a  system  of  collecting  taxes 
from  the  citizens  and  taxpayers  who  were  not  assessed, 
or  whose  names  did  not  appear  on  the  assessor's  books, 
for  the  particular  year,  but  whose  property  was  actually 
subject  to  assessment  and  taxation  for  those  years.  The 
sheriff  and  his  deputies  collected  such  taxes  as  if  the 
property  had  been  assessed,  but  failed  to  report  them  as 
omitted  or  to  account  to  the  county  for  the  sums  so 
collected.  The  evidence  leaves  no  doubt  that  the  sheriff 
did  this  himself  in  the  territory  retained  by  him,  and 
knew  and  acquiesced  in  the  same  line  of  conduct  on  the 
part  of  his  deputies.  Plaintiff,  however,  insists  that  the 
doctrine  of  in  pari  delicto  should  not  be  applied  in  this 
case  because  he  received  no  part  of  the  penalties  and 
'* sleepers"  collected  and  retained  by  his  deputies.  In 
other  words,  it  is  argued  that  there  was  no  joint  interest 
or  participation  by  plaintiff  in  the  wrongs  of  defendant. 
On  the  contrary  it  is  claimed  that  the  wrong  of  plaintiff 
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and  the  wrong  of  defendant  were  entirely  distinct,  and 
that  equity  denies  relief  only  in  the  event  that  one^s 
hands  are  soiled  in  the  transaction  which  is  the  subject 
of  the  action.  In  determining  this  question,  however,  the 
duties  and  relations  of  the  parties  must  be  taken  into 
consideration.  The  statute  not  only  prohibits  the 
sheriff  from  collecting  taxes  before  they  are  duly  assessed 
and  certified  by  him,  but  makes  it  his  duty  to  report  to 
the  county  court  any  assessment  or  omitted  list  of  per- 
sons coming  within  his  knowledge.  Kentuckv  Statutes, 
sections  4067,  4241;  Alexander  v.  Owen  Co.,  136  Ky.,  420. 
When  the  sheriff  knew,  therefore,  that  the  persons  and 
property  constituting  the  list  of  ''sleepers'^  were  not  as- 
sessessed,  it  became  his  duty  by  virtue  of  the  statute  to 
cause  them  to  be  reported  for  assessment.  He  not  only 
failed  in  his  duty  in  this  respect,  but  actually  collected 
the  omitted  taxes  himself  and  converted  them  to  his  own 
use.  Xot  only  so,  but  he  knowingly  suffered  and  per- 
mitted his  deputies,  including  the  defendant,  to  pursue 
the  same  course.  The  plan  adopted,  the  practice  pursued 
and  all  the  attending  circumstances  show  that  there  was 
a  well  arranged  plan  or  scheme  by  which  plaintiff  and 
his  deputies  wore  to  profit  at  the  expense  of  the  county 
and  State.  In  such  a  case  the  sheriff  can  be  a  guilty 
participant  without  receiving  any  of  the  proceeds  of  the 
sums  unlawfully  collected  by  his  deputies.  Having  de- 
vised the  illegal  scheme  himself,  and  having  set  an  ex- 
ample for  his  deputies  by  his  own  unlawful  conduct,  and 
having  knowingly  permitted  his  deputies  to  follow  that 
example  and  to  pursue  the  same  corrupt  practices  in 
their  respective  districts,  his  participation  in  the  uncon- 
scionable transaction  was  such  as  to  soil  his  hands,  even 
though  he  received  from  his  deputies  none  of  its  fruits. 
A  sheriff  will  not  be  permitted  to  say  to  his  deputies, 
* 'Violate  the  law,  collect  all  you  can,  keep  all  you  get — ^I 
will  do  the  same  thing  myself,*'  and  then  recover  the 
sums  so  collected  and  retained  by  his  deputies,  which 
he  never  intended  to  collect,  had  it  not  been  for  the  ac- 
tion of  the  State  and  county  in  compelling  him  to  ac- 
count for  such  sums.  The  whole  scheme  being  fraudu- 
lent and  corrupt,  and  the  taint  being  on  him  as  well  as 
his  deputies,  equity  will  afford  him  no  relief. 

No  reasonable  distinction  can  be  made  between 
"sleepers'*  and  penalties,  which  were  collected  and  re- 
tained by  defendant.  They  belonged  to  the  county  and 
were  part  of  the  fruits  of  the  unlawful  arrangement. 
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It  appears  that  prior  to  the  adoption  of  the  present 
Constitution  there  was  in  force  a  special  act  applicable 
to  Owen  connty,  fixing  the  commission  of  the  sheriff  at 
7  per  cent.  It  was  held  in  Alexander  v.  Owen  County, 
supra,  that  this  special  act  was  repealed  by  the  general 
law  regulating  fees  of  sheriffs  generally,  which  was  sub- 
sequently enacted.  We  think  it  reasonably  clear  from 
the  record  that  both  plaintiff  and  defendant  were  labor- 
ing under  the  mistake  that  the  special  act  was  still  in 
force,  and  that  the  allowance  of  commissions  to  the  de- 
fendant at  the  rate  of  7  per  cent  was  due  to  this  mis- 
take. That  being  true,  we  are  inclined  to  agree  with  the 
chancellor  that  the  allowance  of  the  excess  commissions 
constituted  no  part  of  the  unlawful  scheme  by  which  the 
sheriff's  office  was  conducted,  but  was  the  result  of  an 
honest  mistake  on  the  part  of  the  parties.  It  follows  that 
a  recovery  of  the  excess  commissions  was  properly  al- 
lowed. 

Judgment  affirmed  both  on  original  and  cross  appeal. 


Caldwell  &  Drake  v.  Pierce. 

(Decided  June  10,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

1.  Finding  of  Chancellor — Evidence. — In  an  action  by  a  sub-contrao- 
tor  against  a  contractor  to  recover  balance  due  on  several  con- 
tracts, evidence  examined  and  held  to  sustain  the  finding  of  the 
chancellor  as  to  certain  items. 

2.  Contracts — Building — Plans  and  Specifications — ^Decision  of  Archi- 
tect and  Construction  Board — ^Effect — ^Where  the  specifications  for 
a  public  building  provide  that  "if  any  discrepancy  appears  in  the 
plans  and  specifications,  the  same  must  be  referred  to  the  archi- 
tect for  correction.  All  differences  or  discrepances  as  to  sizes  and 
quality  of  materials  and  workmanship,  the  decision  of  the  archi- 
tect and  the  Court  House  lOonstruction  Board  is  to  be  final  and 
'binding  on  the  contractor,"  the  decision  of  the  architect  and  the 
Court  House  Construction  Board  that  certain  marble  and  tile 
work  furnished  Iby  a  sub-contractor  who  agreed  to  do  the  work 
in  accordance  with  the  plans  and  specifications,  were  included 
within  the  specifications,  and  should  not  be  allowed  as  extras,  is 
binding  on  both  the  contractor  and  the  sub-contractor  in  the  ab- 
sence of  a  showing  of  fraud  or  mistake. 

EUGENE  R.  ATTKISSON  for  appellants. 

GIFFORD  &  STEINFELD  for  appellee. 
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Opinion  of  the  Coubt  by  William  Bogebs  Clay, 
CoMMissioNEB — ^AflBmiiiig  on  cross  appeal  and  reversinjg 
on  original  appeal. 

At  the  time  of  the  institution  of  this  action  plaintiff, 
Fannie  J.  Pierce,  trading  and  doing  business  as  the 
Marbleithic  Company,  was  engaged  in  manufacturing 
and  installing  marble  and  tile  works.  Defendants, 
GeoTge  W.  Caldwell  and  Leslie  Drake,  partners  trading 
and  doing  business  under  the  firm  name  of  Caldwell  & 
Drake,  were  general  contractors  engaged  chiefly  in  the 
business  of  erecting  public  buildings.  For  many  years 
prior  to  the  institution  of  this  action,  defendants,  when 
they  took  contracts  for  the  erection  of  public  buildings, 
would  employ  plaintiff  as  sub-contractor  to  do  the  mar- 
ble and  tile  work.  Among  the  sub-contractors  which 
plaintiff  had  were  those  covering  marble  and  tile  work 
on  buildings  at  Gallipolis,  Ohio,  Morgantown,  West 
Virginia,  Port  Clinton,  Ohio,  New  Martinsville,  Green- 
castle,  West  Baden  and  Hammon,  Indiana,  and  Parkers- 
burg,  West  Virginia. 

Plaintiff  brought  this  action  against  defendants  to 
recover  certain  balances  alleged  to  be  due  on  the  Gal- 
lipolis, West  Baden,  Morgantown,  New  Martinsville  and 
Greencastle  contracts.  The  defendants  admitted  cer- 
tain items  in  plaintiff's  account,  and  denied  others,  and 
pleaded  counterclaims  growing  out  of  the  contracts  at 
Hammon,  Port  Clinton  and  Parkersburg,  and  asked 
judgment  over  against  plaintiff.  By  reply,  plaintiff  de- 
nied all  balances  alleged  to  be  due  defendants,  and 
pleaded  the  five-year  statute  of  limitations  to  the  coun^ 
terclaim  growing  out  of  the  Port  Clinton  and  Parkers- 
burg contracts.  During  the  progress  of  the  action  plain- 
tiff was  permitted  to  file  an  amended  petition  wherein 
she  alleged  that  she  had  been  under  the  belief  that  the 
Port  Clinton  and  Parkersburg  contracts  were  not  in 
writing,  and  she,  therefore,  interposed  the  plea  of  limi- 
tation, but  upon  ascertaining  that  they  were  in  writing 
she  denied  the  defendants'  counterclaim  growing  out  of 
these  transactions,  and  pleaded  that  there  was  a  balance 
due  her.  The  case  was  referred  to  the  master  commis- 
sioner to  hear  proof  and  report  his  findings.  To  his  re- 
port on  the  Gallipolis,  New  Martinsville,  Morigantown 
and  Port  Clinton  contracts  no  exceptions  were  filed.  As 
to  the  Greencastle,  West  Baden,  Hammond  and  Parkers- 
burg accounts,  both  plaintiffs  and  defendants  filed  ex- 
ceptions.   On  fijMil  hearing,  all  the  exceptions  were  over- 
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ruled,  and  the  chancellor  rendered  judgment  in  favor  of 
plaintiflf  in  the  sum  of  $1,391.43,  with  six  percent  inter- 
est thereon  from  March  16,  1912.  From  that  judgment 
defendants  appeal  and  plaintiff  prosecutes  a  cross  ap- 
peal. 

The  only  items  in  dispute  under  the  contract  at  West 
Baden  are  two  checks  for  $60  each,  payable  to  the  order 
of  the  Marbleithic  Company,  one  of  which  is  endorsed 
^*Marbleithic  Company,  by*  C.  W.  Cousins,'*  and  the 
other  ** Marbleithic  Company,  by  Charles  Brothers.*' 
Mr.  Caldwell  testified  that  these  checks  were  given  for 
labor  and  material  furnished  the  Marbleithic  Company 
in  order  to  keep  mechanic's  liens  from  being  filed.  He 
thought  that  Cousins  was  an  employee  of  the  Marble- 
ithic Company,  but  did  not  know  who  the  Charles 
Brothers  were  who  endorsed  the  other  check.  Mr. 
Pierce  testified  that  neither  Cousins  nor  the  Charles 
Brothers  were  employees  of  the  Marbleithic  Company; 
that  he  knew  of  no  such  persons,  and  that  no  such  per- 
sons had  authority  to  receive  money  for  the  company  or 
to  endorse  its  checks.  In  view  of  this  evidence,  we  see 
no  reason  to  disturb  the  finding  of  the  chancellor. 

On  the  contract  at  Hammond,  Indiana,  defendants 
claim  an  overpayment  of  $66.34.  It  appears  that  this 
item  was  in  dispute,  and  that  defendants  afterwards 
sent  their  check  to  plaintiff  for  $2,921.47  without  deduct- 
ing the  $66.34.  Pierce  says  that  there  was  a  settlement 
of  the  matter ;  Caldwell  denies  the  settlement.  The  fact 
that  the  check  for  $2,921.47  was  sent  to  plaintiff  after 
the  dispute  arose  tends  to  confirm  Pierce's  testimony, 
and  we  conclude  that  the  commissioner  and  the  chancel- 
lor properly  rejected  this  item  of  defendants'  counter- 
claim. 

Under  the  Parkersburg  contract  it  appears  that 
plaintiff  was  to  furnish  the  marble  and  tile  work  at  so 
much  per  square  foot.  This  work  was  completed  several 
years  before  this  suit  was  brought  Upon  the  comple- 
tion of  the  work  it  was  measured  by  defendants  and  a 
representative  of  plaintiff,  and  the  amount  fixed  at  $6,- 
671.70.  The  evidence  for  defendants  is  that  they  paid 
plaintiff  this  amount.  Defendants  now  contend  that  the 
work  done  by  plaintiff  was  defective,  and  that  they  and 
plaintiff  "s  representative  agreed  on  the  sum  of  $4,500  as 
being  the  amount  due  under  the  contract.  They,  there- 
fore claim  a  balane^e  in  their  favor  equal  to  the  differ- 
ence between  $4,500  and  $6,671.70.    The  commissioner. 
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basing  his  conclusion  on  the  statement  of  Mr.  Drake  to 
the  effect  that  the  amount  of  work  done  was  $7,000, 
found  that  plaintiff  had  been  paid  the  sum  of  $6,671.70, 
and  that  the  balance  due  plaintiff  was  $328.30.  After  it 
developed  that  th-e  contract  for  the  work  at  Parkers- 
burg  was  in  writing,  plaintiff,  in  company  with  another 
man,  went  to  Parkersburg.  They  measured  the  work 
done,  and  fixed  the  amount  due  on  the  contract  at  $8,- 
784.30.  Plaintiff  now  claims  the  difference  between  the 
amount  paid  her  and  the  above  amount.  Here,  then,  we 
have  a  case  where  plaintiff,  several  years  after  the  work 
has  been  accepted  and  paid  for,  claims  a  balance  due, 
while  defendants  claim  an  overpayment  of  about  $2,000. 
It  does  not  appear  that  prior  to  this  action  there  was 
ever  any  dispute  between  plaintiff  and  defendant  with 
reference  to  the  amount  and  value  of  the  work  done  at 
Parkersburg.  The  work  was  measured  by  defendants 
and  the  representative  of  plaintiff.  It  was  measured 
and  paid  for  on  that  basis.  We  think  it  much  safer  to 
rely  on  the  amount  and  value  of  the  work  as  fixed  by  the 
parties  at  that  time,  than  as  now  fixed  by  them  when  each 
is  seeking  to  go  over  the  old  contracts  and  to  assert  a 
claim  and  counterclaim  against  the  other.  We,  there- 
fore, conclude  that  the  chancellor  erred  in  holding  that 
there  was  a  balance  due  on  the  Parkersburg  contract  of 
$328.30. 

We  agree  with  the  finding  of  the  chancellor  and  com- 
missioner on  all  the  items  in  dispute  at  Greencastle,  with 
the  exception  of  the  item  for  tile  on  the  north  porch 
and  the  item  of  $550  for  marble  wainscoting  in  the  vesti- 
bule. It  appears  that  plaintiff  contracted  to  do  the  mar- 
ble and  tile  work  according  to  the  plans  and  specifica- 
tions. Mr.  Pierce  testifies  that  the  tiling  on  the  north 
porch  and  the  marble  wainscoting  in  the  vestibule  were 
not  covered  by  the  plans  and  specifications,  but  were 
extras  and  should  be  charged  as  extras.  The  evidence 
for  the  defendants  is  to  the  effect  that  the  architect  and 
Court  House  Construction  Board  decided  that  these 
items  were  covered  by  the  plans  and  specifications  and 
by  the  original  contract,  and  declined  to  allow  them  as 
extras.  The  specifications  provide:  **If  any  discrepancy 
appears  in  the  plans  and  specifications  the  same  must 
be  referred  to  the  architect  for  correction.  All  differ- 
ences and  disagreements  as  to  sizes  and  quality  of  ma- 
terials and  workmanship,  the  decision  of  the  architect 
and  the  Court  House  Construction  Board  is  to  be  final 
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and  binding  on  the  contractor. '^  The  evidence  in  this 
case  leaves  no  donbt  that  there  was  a  disagreement  be- 
tween defendants  and  the  architect  and  the  Court  House 
Construction  Board  in  regard  to  the  items  in  question. 
There  is  no  evidence  to  the  contrary.  Their  decision 
was  against  the  contractor.  As  the  defendants  obli- 
gated themselves  to  do  the  w©rk  in  accordance  with  the 
plans  and  specifications,  and  as  plaintijSf  obligated  her- 
self to  do  the  marble  and  tile  work  upon  the  same  terms, 
we  conclude  that  the  decision  of  the  architect  and  the 
Court  House  Construction  Board  to  the  effect  that  the 
items  in  question  were  required  by  the  specifications  and 
the  original  contract,  and  should  not  be  allowed  as 
extras,  is,  in  the  absence  of  a  showing  of  fraud  or  mis- 
take, binding  on  defendants  and  plaintiff  alike.  Waite 
on  Engineering  and  Architectural  Jurisprudence,  sec- 
tion 402 ;  Kelly  v.  Public  Schools  of  Muskegon,  Mich.,  68 
N.  W.,  282;  Cuthat  v.  Gaw,  15  Mich.,  527;  U.  S.  v.  Ellis, 
(Ariz.),  14  Pac,  300;  Porter  v.  Buckfield,  32  Me.,  559; 
Texas,  &c.,  By.  Co.  v.  Bust,  19  Fed.,  239;  Duell  v.  Mc- 
Graw  (Sup.),  33  N.  Y.  Supp.,  538;  O'Connor  &  McCul- 
lough  V.  Henderson  Bridge  Co.,  95  Ky.,  633.  We,  there- 
fore, conclude  that  the  chancellor  erred  in  giving  judg- 
ment in  favor  of  plaintiff  for  the  items  referred  to. 

Judgment  on  cross  appeal  affirmed.  On  the  original 
appeal  the  judgment  is  reversed  with  directions  to 
enter  judgment  in  conformity  with  this  opinion. 


Illinois  Central  Railroad  Company  v.  Commonwealth. 

(Decided  June  12,  1913.) 

Appeal  from  Lyon  Circuit  Court. 

1.  RallroadB— Act  Requiring  Trains  to  Stop  at  Stations  Where  a 
Penitentiary  is  Located — ^When  Such  Act  Invalid. — ^An  act  of  the 
Legislature  requiring  all  trains  to  stop  at  a  station  where  there 
is  a  penitentiary  of  the  State,  is  invalid  as  to  interstate  trains, 
when  reasonable  facilities  are  furnished  at  such  station  by  other 
trains. 

2.  Railroadsr— Act  Regulating  Service  ot— An  act  requiring  railroad 
companies  to  continue  such  service  as  they  were  then  rendering 
at  other  points  in  the  same  county,  regardless  of  the  necessity  for 
such  service  is  invalid. 

JOHN  C.  GATES,  TRABUB,  DOOLIN  ft  COX,  BLBWETT  LBB 
and  C.  L.  SIVLET  for  appellant 
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JAMES  GARNBTT,  Attorney  General,  OVERTON  S.  HOGAN,  As- 
sistant Attorney  General  for  appellee. 

Opinion  of  the  Coubt  by  Chief  Justice  Hobson — 
Beversing. 

An  act  approved  March  19, 1912,  provides  as  follows: 

'^That  hereafter  any  corporation,  company  or  in- 
dividual operating  a  railroad  in  the  State  of  Kentucky, 
shall  cause  to  stop  all  trains  carrying  passengers  over 
such  road  at  every  point  or  station  on  said  road  where 
there  is  located,  or  may  be  hereafter  located,  any  State 
Penitentiary.  And  all  such  corporations,  companies  or 
individuals  shall  immediately  after  this  law  goes  into 
effect,  publish  its  schedule,  setting  out  for  the  benefit  of 
the  public  all  changes  required  by  the  operation  of  this 
act.  No  such  corporation,  company  or  individual  shall, 
in  carrying  out  the  provisions  of  this  law  curtail  the 
service  it  may  be  now  rendering  any  other  point  or  sta- 
tion within  any  county  within  which  may  be  located  such 
public  institution  of  the  Commonwealth,  but  it  shall  con- 
tinue to  render  the  same  service  in  such  counties  as  it 
may  be  now  rendering. 

**Any  corporation,  company  or  individual  violating 
any  of  the  provisions  of  this  act,  shall  upon  conviction, 
be  fined  not  less  than  two  hundrea  dollars  nor  more  than 
five  hundred  dollars  for  each  offense: '^  (Acts,  1912,  p. 
458.) 

On  July  7,  1912,  T.  C.  Stone  at  Eddyville  purchased 
a  round  trip  ticket  from  Eddyville  to  Paducah  and  re- 
turn. He  went  to  Paducah  and  on  his  return  to  Eddy- 
ville boarded  train  No.  104,  which  is  a  fast  interstate 
passenger  train  not  scheduled  to  stop  at  Eddyville;  he 
was  required  to  leave  at  Kuttawa,  a  station  west  of 
Eddyville;  he  waited  at  Kuttawa  ten  or  fifteen  minutes 
for  a  local  passenger  train  which  followed  train  No.  104 
and  was  taken  on  it  from  Kuttawa  to  Eddyville  arriving 
there  about  fifteen  minutes  later  than  he  would  have  ar- 
rived if  he  had  been  permitted  to  travel  to  his  destination 
on  train  No.  104.  The  grand  jury  at  its  following  term 
indicted  the  railroad  company  for  failing  and  refusing  to 
stop  the  train  at  Eddyville.  The  defendant  demurred  to 
the  indictment,  its  demurrer  was  overruled.  The  case 
was  then  heard  before  a  jury  who  found  the  defendant 
guilty  and  fixed  its  fine  at  $200.  The  railroad  compan^i 
appeals  from  the  judgment  entered  on  the  verdict. 
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Eddyville  is  the  county  seat  of  the  county  and  a 
branch  penitentiary  is  located  there ;  but  for  a  number  of 
years  the  through  night  trains  have  stopped  at  Kuttawa, 
not  at  Eddyville.  These  trains  are  known  as  No.  103 
west  bound,  and  No.  104  east  bound.  They  arrive  at 
Eddyville  at  3 :17  a.  m.  and  2 :17  a.  m.  respectively.  The 
company  maintains  no  night  office  at  Eddyville.  The 
following  trains  stop  at  Eddyville : 

^*No  122  east  bound,  stopping  at  Eddyville  at  9:03 
a.  m.  I 

^'No.  102  east  bound,  stopping  at  Eddyville,  12.18 
p.  m. 

**No.  136  east  bound,  stopping  at  Eddyville,  4:43  p.  dl 

**No.  135  west  bound,  stopping  at  Eddyville,  7 :41  a.  m. 

**No.  121  west  bound,  stopping  at  Eddyville,  3:05  p.  m. 

**No.  101  west  bound,  stopping  at  Eddyville,  5:17  p. 
m.»' 

It  will  be  observed  by  the  act  the  railroad  company 
is  required  to  stop  all  its  passenger  trains  at  every  point 
or  station  on  the  road  where  any  State  penitentiary  is 
located,  without  regard  to  the  number  of  other  trains 
stopping  daily  at  such  point  and  notwithstanding  the 
fact  that  the  trains  which  stop  at  such  point  are  sufficient 
for  the  reasonable  accomodation  of  the  traveling  public. 
It  will  also  be  observed  that  by  the  act  the  company  is  not 
permitted  to  curtail  the  service  it  was  at  the  time 
rendering  any  other  point  or  station  within  the  same 
county,  and  was  required  to  continue  to  render  the  same 
service  in  such  counties  as  it  was  then  rendering  without 
regard  to  the  necessity  for  such  service  or  the  needs  of 
the  traveling  public.  Is  such  an  act  valid  when  applied 
to  a  train  engaged  in  interstate  commerce!  In  Cleveland, 
etc.  R.  R.  Co.  V.  Illinois,  177  U.  S.,  514,  the  United  States 
Supreme  Court  had  before  it  a  statute  of  the  State  of 
Illinois  which  required  every  train  to  stop  at  all  county 
seats  and  the  company  had  refused  to  stop  at  a  county 
seat  a  fast  train  running  between  St.  Louis  and  New 
York.    The  court  said : 

**The  question  broadly  presented  in  this  case  is  this: 
Whether  a  State  statute  is  valid  which  requires  every 
passenger  train,  regardless  of  the  number  of  such  trains 
passing  each  way  daily  and  of  the  character  of  the  traffic 
carried  by  them,  to  stop  at  every  county  seat  through 
which  such  trains  may  pass  by  day  or  night,  and  regard- 
less also  of  the  fact  whether  another  train  designated 
especially  for  local  traffic  may  stop  at  the  same  station 
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within  a  few  minutes  before  or  after  the  arrival  of  the 
train  in  question. '* 

The  court  then  proceeded  to  show  that  the  railroad 
company  furnished  a  sufficient  number  of  regular 
passenger  trains  to  accomodate  the  business  along  the 
road,  and  held  the  act  invalid.  In  Miss.  E.  E.  Co.  V* 
Illinois  Central  E.  E.  Co.,  203  U.  S.,  335,  the  court  re- 
viewed its  previous  opinions  on  the  subject  and  adhered 
to  the  same  conclusion.    In  that  case,  it  said : 

**In  reviewing  statutes  of  this  nature,  and  also  orders 
made  by  a  state  railroad  commission,  it  frequently  be- 
comes necessary  to  examine  the  facts  upon  which  they 
rest  and  to  determine  from  such  examination  whether 
there  has  been  an  unconstitutional  exercise  of  power 
and  an  illegal  interference  by  the  State  or  its  commis- 
sion with  the  interstate  commerce  of  the  railroad* 
Whether  there  has  or  has  not  been  such  an  interference 
is  a  question  of  law  arising  from  the  facts.  ^' 

In  Atlantic  Coast  Line  v.  Wharton,  207  U.  S.,  328, 
where  the  facts  were  not  unlike  these  here,  the  court 
said: 

**  Without  stopping  to  consider  whether,  in  view  of 
the  character  of  the  trains  to  which  the  order  before  us 
related,  it  would  not  result  that  the  order  complained  of 
was  a  direct  Tegulation  of  interstate  commerce,  and  test- 
ing the  subject  by  the  local  facilities  at  the  station  at 
which  the  trains  were  ordered  to  stop,  we  think  the  rail- 
road company  in  this  case  has  furnished  such  reasonable 
accomodations  to  the  people  at  Latta  as  it  can  be  fairly 
and  properly  called  upon  to  give,  and  the  order  to  stop 
these  trains  is,  therefore,  not  a  valid  one.'' 

In  Herndon  v.  Chicago,  etc.  E.  E.  Co.,  218  U.  S.,  135, 
the  court  reviewing  its  previous  decisions  thus  summed 
them  up : 

**The  principle  to  be  deduced  from  these  cases  is, 
that  where  a  railroad  company  has  already  provided 
ample  facilities  for  the  adequate  accomodation  of  the 
traveling  public  such  as  may  be  proper  and  reasonable 
at  any  given  point,  and  operates  interstate  conomerce 
trains,  carrying  passengers  through  the  same  places,  at 
which  such  interstate  trains  do  not  stop,  a  state  regula- 
tion  which  requires  the  stopping  of  such  interstate  trains, 
in  addition  to  ample  facilities  already  provided,  to  the 
detriment  and  hindrance  of  interstate  traffic,  is  an  unlaw- 
ful regulation  and  burden  upon  interstate  commerce.'* 
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As  Eddyville  is  a  place  of  only  about  one  thonsand 
people  and  six  trains  stop  there  every  day,  three  east 
bound  and  three  west  bound,  it  cannot  be  said  that  the 
railroad  company  is  failing  to  furnish  reasonable  facili- 
ties for  the  traveling  public  without  also  stopping  two 
fast  night  trains  at  that  point.  Any  one  wishing  to  take 
these  trains  can  take  them  at  Kuttawa  which  is  only  about 
a  mile  away,  and  under  the  rulings  of  the  Supreme  Court 
it  must  be  held  as  a  matter  of  law  that  the  act  requiring 
the  two  fast  night  trains  to  stop  there  is  invalid. 

In  addition  to  this  the  provision  of  the  act  requiring 
the  railroad  company  to  continue  to  render  the  same 
service  in  county  as  it  was  rendering  at  other  stations 
before  the  act  took  effect,  is  clearly  invalid.  The  purpose 
of  this  provision  is  not  difficult  to  see.  The  act  was  de- 
signed to  require  all  trains  to  stop  at  Eddyville,  and  it 
was  desired  to  continue  the  stop  at  Kuttawa;  for  no 
other  reason  can  be  assigned  for  limiting  the  scope  of 
the  act  to  stations  in  the  same  county.  The  legislature 
may  require  railroads  to  furnish  reasonble  facilities  but 
it  cannot  require  it  for  all  time  to  continue  stopping  all 
its  trains  at  a  station  although  the  necessity  for  such  a 
stop  has  long  since  passed  away.  When  the  invalid  part 
of  a  statute  may  be  separated  from  the  valid  part  so 
much  as  is  valid  may  be  sustained;  but  when  the  part 
that  is  invalid  is  of  the  substance  of  the  act,  and  it  may  be 
presumed  that  the  legislature  would  not  have  passed  the 
act  at  all  but  for  the  invalid  part,  the  whole  act  is  invalid. 
Here  the  continuance  of  the  stops  then  being  made  is  of 
the  essence  of  the  act;  for  without  this  the  railroad  com- 
pany could  simply  have  changed  its  stop  from  one  station 
to  the  other.  But  the  purpose  of  the  act  was  to  require 
it  to  stop  at  both  stations. 

We  therefore  conclude  that  the  act  is  invalid 
and  that  the  circuit  court  under  the  evidence  should  have 
instructed  the  jury  peremptorily  to  find  for  the  de- 
fendant. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith. 
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Higdon  v.  Wayne  County  Security  Company. 

(Decided  June  12,  1913.) 

Appeal  from  Edmonson  Circuit  Court, 

1.  Land—Action  for  Trespass — ^Pleading.— When  the  petition  avers 
that  the  plaintiff  is  the  owner  of  the  tract  of  land  in  controversy 
and  the  defendant  by  his  answer  denies  this,  and  alleges  that  he 
is  the  owner  of  the  land,  the  affirmative  matter  in  the  answer  is 
only  an  affirmative  traverse  of  the  allegations  of  the  petition,  and 
no  reply  is  necessary. 

2.  Pleading— Denial  That  Plaintiff  is  Corporation— Matter  in  Abate- 
ment— ^A  denial  that  the  plaintiff  is  a  corporation  presents  a  mat- 
ter in  abatement  which  should  be  disposed  of  in  the  circuit  court, 
and  if  that  court  is  not  called  to  pass  upon  the  matter  it  will 
not  be  considered  on  appeal. 

3.  Land — tissue  as  to  Title — ^When  Transfer  to  Equity  Improperly 
Made. — ^The  issue  as  to  the  title  to  the  land  being  an  ordinary  issue 
on  which  the  other  issues  in  the  action  depended,  the  circuit  court 
improperly  transferred  the  action  to  the  equity  docket,  thus  deny- 
ing to  the  defendant  a  trial  by  Jury. 

G.  W.  STOND,  <JH}AB.  V.  HIGDON  for  appellant 

M.  M.  LOGAN,  ORA  HAZELIP  for  appellee. 

Opinion-  of  the  Coubt  by  Chief  Justice  Hobson — 
Reversing. 

The  Wayne  Connty  Security  Company  brought  this 
suit  against  John  Higdon  and  others.  It  alleged  in  its 
petition  that  it  was  a  corporation  duly  organized  under 
the  laws  of  the  State  of  New  York  and  was  the  owner 
and  in  possession  of  a  tract  of  land  in  Edmonson  County 
known  a^  the  Walker  Daniel  1,000  acre  survey,  de- 
scribed in  the  petition  by  metes  and  bounds ;  and  that  it 
and  those  under  whom  it  claimed,  had  been  in  the  actual, 
adverse  and  continuous  possession  of  the  land  for  a 
period  of  more  than  fifty  years;  that  the  defendants 
within  the  last  few  days  before  the  filing  of  the  petition, 
well  knowing  that  they  had  no  right  to  the  land,  had  en- 
tered upon  it  with  force  and  arms,  and  were  unlawfully 
cutting  much  valuable  timber  from  the  land,  and  were 
threatening  to  cut  and  would  continue  to  cut  the  timber 
unless  enjoined  by  the  court  that  each  of  the  defendants 
were  insolvent;  that  great  and  irreparable  injury  was 
about  to  be  done  it,  and  that  it  was  without  adequate 
remedy  at  law.  A  preliminary  injunction  was  prayed 
and  on  final  hearing  judgment  for  $500  damages  and  a 
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permanent  injunction  restraining  the  defendants  from 
trespassing  on  the  land  or  cutting  the  timber  off  of  it. 
John  Higdon  filed  an  answer  traversing  all  the  aUega- 
tions  of  the  petition,  and  alleging  affirmatively  that  he 
was  the  owner  and  in  possession  of  a  tract  of  land  de- 
scribed by  metes  and  bounds  in  his  answer,  and  that  he 
and  those  under  whom  he  held  had  been  in  the  actual,  ad- 
verse, peaceable  and  continuous  possession  of  this  tract 
of  land  claiming  it  to  a  well  defined  marked  boundary 
under  a  claim  of  right,  residing  thereon,  and  having  the 
greater  part  thereof  in  actual  cultivation  for  a  period  of 
more  than  fifteen  years,  and  that  he  had  cut  no  timber 
on  any  land  not  embraced  in  his  own  boundary.  No  re- 
ply was  filed  to  the  answer.  The  plaintiff  then  entered 
a  motion  that  the  court  transfer  the  case  to  the  equity 
docket  to  which  motion  Higdon  objected.  The  court  sus- 
tained the  motion,  and  transferred  the  case  to  the  equity 
docket.  Higdon  excepted.  Thereafter  an  agreed  order 
was  made  that  the  master  commissioner  sell  the  timber 
then  cut  and  lying  on  the  ground.  The  timber  was  sold 
by  the  commissioner  for  $116.40  and  the  commissioner's 
report  of  sale  was  confirmed.  On  final  hearing  the  cir- 
cuit court  entered  judgment  in  favor  of  the  plaintiffs  as 
prayed  in  their  petition.    Higdon  appeals. 

It  is  insisted  for  appellant  that  judgment  should 
have  been  entered  in  favor  of  Higdon  on  the  pleadings 
as  no  reply  was  filed  to  his  answer.  But  the  allegations 
of  the  answer  that  Higdon  owned  a  certain  part  of  the 
boundary  which  the  plaintiff  alleged  it  owned,  was  sim- 
ply an  affirmative  traverse  of  the  allegations  of  the  pe- 
tition, and  no  reply  was  necessary.  (Scaggs  v.  Poteet, 
22  E.,  775;  Wheeler  v.  Davis,  29  E.,  731).  In  Hall  v. 
Mineral  Development  Co.,  31  E.,  904,  relied  on  by  appel- 
lant, there  were  other  allegations  in  the  answer  which 
were  admitted  by  the  failure  to  file  a  reply. 

It  is  also  insisted  that  as  no  proof  was  offered  to 
show  that  the  plaintiff  was  a  corporation,  the  judgment 
in  its  favor  upon  the  merits  was  erroneous.  The  denial 
that  the  plaintiff  is  a  corporation  only  put  in  issue  the 
plaintiff's  capacity  to  sue.  This  objection,  if  apparent 
on  the  facQ  of  the  petition,  must  be  taken  by  demurrer; 
and  if  not  apparent  on  the  face  of  the  petition,  may  be 
made  by  answer.  In  either  case,  if  the  objection  is  well 
taken  there  would  be  a  defect  of  proper  parties 
plaintiff.  The  objection  raises  a  matter  in  abatement 
and  not  in  bar  of  the  action ;  and  when  it  appears  that 
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the  objection  is  well  taken,  it  furnishes  a  ground  for  an 
order  of  court  requiring  the  additional  parties  to  be 
made  on  pain  of  dismissal  without  prejudice,  but  it  is 
not  ground  for  a  judgment  in  bar.  The  denial  that  the 
plaintiff  was  a  corporation  being  merely  a  dilatory 
plea  should  have  been  disposed  of  by  the  court  before 
the  case  was  tried  on  the  merits,  and  as  the  defendant 
did  not  ask  that  it  be  disposed  of  by  the  lower  court,  he 
cannot  take  advantage  of  it  in  this  court.  (Carpenter 
V.  Miles,  17  B.  Mon.,  475:  Vanbuskirk  v.  Levy,  3  Met., 
119). 

While  neither  of  the  above  objections  is  maintain- 
able, the  objection  that  the  court  erred  in  transferring 
the  case  to  the  equity  docket  over  the  defendant's  ob- 
jection and  exception,  is  more  formidable.  When  he 
had  objected  to  the  motion  and  excepted  to  the  Ruling  of 
the  court,  he  did  all  that  he  could  do,  and  he  lost  none  of 
his  rights  by  the  subsequent  proceedings  in  the  case  for 
he  had  the  right,  having  saved  his  exception  to  the  rul- 
ing of  the  court,  to  take  his  proof  and  try  to  win  the  case 
in  equity  to  protect  himself. 

Counsel  is  in  error  in  concluding  that  only  an  equit- 
able issue  was  involved  in  the  action.  The  plaintiff  al- 
leged title  to  the  land.  The  defendant  denied  the  plain- 
tiff's title  and  pleaded  title  in  him  to  the  boundary 
from  which  the  cutting  in  question  was  done.  The  real 
question  in  the  case  was,  had  the  plaintiff  the  title  to  the 
landf  All  other  matters  were  incidental  to  this  and  this 
wa&  an  ordinary  issue.  Section  11  of  the  Code  is  as  fol- 
lows: 

**In  an  ordinary  action  properly  commenced  as  such — 

**1.  If  there  be  several  issues,  all  of  which  were,  be- 
fore the  first  day  of  August,  1851,  cognizable  in  chan- 
cery, though  none  was  exclusively  so,  either  party  may, 
by  motion,  have  the  case  transferred  to  the  equity 
docket. 

**2.  Either  party  may,  by  motion,  have  the  case 
transferred  to  the  equity  docket  for  the  trial  of  any 
issue  which,  before  the  said  day,  was  exclusively  cogn- 
izable in  chancery. 

"3.  If  there  be  an  issue  which  was  not  cognizable 
in  chancery,  and  an  issue  which  was  exclusively  cogn- 
izable in  chancery,  before  the  said  day,  the  plaintiff 
may  have  the  former  issue  tried  before  the  latter  be  dis- 
posed of. 
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"4.  If  there  be  an  issue  which  was  not  cognizable  in 
chancery  and  an  issue  which  was  cognizable  in  chancery, 
but  not  exclusively  so,  before  the  said  day,  the  case  shall 
not  be  transferred  to  the  equity  docket  without  consent 
of  the  parties.** 

The  issue  as  to  the  title  to  the  land  was  not  cogniza- 
ble in  equity  before  August,  1851,  and  the  court  was 
without  authority  to  deprive  the  defendant  of  his  con- 
stitutional right  of  trial  by  juiy  on  this  ordinary  issue. 
(Smith  V.  Moberlv,  15  B.  Mon.,  70;  Geog*hegan  v.  Ditto, 
2  Met.,  433;  Carter  v.  Weisenburg,  95  Ky.,  135;  O^Con- 
ner  v.  Henderson  Bridge  Co.,  95  Ky.,  633;  Moraneck  v. 
Martineck,  128  Ky.,  155). 

As  the  defendant  is  entitled  to  a  jury  trial  upon  the 
issue  raised  by  his  answer,  we  refrain  from  any  discus- 
sion of  the  merits  of  the  case.  On  the  return  of  the  case 
to  the  circuit  court,  the  plaintiff  will  be  allowed  to  file 
such  evidence  as  it  may  desire  showing  that  it  is  duly  in- 
corporated, and  the  case  will  be  set  down  for  a  jury 
trial.  If  the  ordinary  issue  is  found  in  favor  of  the 
plaintiff,  the  court  will  make  such  orders  as  may  be 
proper  in  the  matter  of  the  injunction. 

Judgment  reversed  and  cause  remanded  for  further 
proceedinigs  consistent  herewith. 


Bracket  v.  Modem  Brotherhood  of  America. 

(Decided  June  12,  1913.) 

Appeal  from  Lincoln  Circuit  Court. 

L  Intoxicating  Liquors — One  Employed  In  Bottling  House  Not  En- 
gaged in  Manufacture  of  Whiskey. — ^A  person  who  Is  employed 
at  a  bottling  house  bottling  whiskey  in  bond  under  the  supervision 
of  the  United  States  government  which  was  made  four  years  be- 
fore is  not  engaged  In  the  manufacture  of  whiskey  as  a  beverage. 

2.  Insurance,  Life — ^Evidence  as  to  Health  of  Member  of  Benefit  So- 
ciety.— The  evidence  being  conflicting  as  to  whether  the  member 
was  in  good  health  when  he  was  reinstated,  the  question  Is  for  the 
Jury. 

3.  Estoppel — Plea  of. — ^Matter  constituting  an  estoppel  cannot  be 
shown  under  a  traverse. 

J.  N.  SAUNDERS  for  appellant 

J.  B.  PAXTON  and  SPARROW,  PAGE  &  REA  for  appellee. 
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Opinion  op  the  Coubt  by  Chibp  Justiob  Hobsou — 
Beversing. 

Ora  Bracket  brought  this  suit  against  the  Modern 
Brotherhood  of  America  to  recover  $1,000,  the  amount  of 
a  certijBcate  held  by  her  husband  in  the  Order.  The 
Order  by  its  answer  pleaded  in  substance  that  the  by- 
laws of  the  Order  provide  as  follows : 

**The  certificate  of  any  beneficial  member  of  this  So- 
ciety, who  is  now  engaged  in  the  manufacture  or  sale 
of  malt,  spirituous  or  vinous  liquors  as  a  beverage,  in  the 
capacity  of  proprietor,  stockholder,  agent  or  employee,  is 
hereby  declared  to  be,  and  is  hereby  made  absolutely  null 
and  void,  and  no  payment  made  by  such  person  of  any 
dues,  or  assessments  of  any  character,  or  for  any  pur- 
pose, to  the  secretary,  or  other  officer  of  the  subordinate 
lodge  of  which  he  or  she  is  a  member,  or  to  the  Supreme 
Secretary,  or  any  officer  the  Supreme  Lodge,  shall  have 
the  effect  of  waiving  such  forfeiture  or  reinstating  such 
certificate  holder  to  any  rights,  benefits  or  privileges  as 
^  a  member  of  this  society. 

*  *  Should  any  person  who  is  now  or  who  shall  hereafter 
become  a  member  of  this  Society,  engage  in  the  manufac- 
ture, or  sale,  of  malt,  spirituous  or  vinous  liquors  as  a 
beverage  in  the  capacity  of  proprietor,  stockholder,  agent 
or  employee,  or  be  convicted  of  a  felony  after  being 
adopted  into  this  Society,  he  shall  thereby,  by  reason  of 
said  facts,  forfeit  all  rights  as  a  member  of  this  So- 
ciety, and  his  certificate  shall  thereby  become  absolutely 
null  and  void,  without  any  action  on  the  part  of  his  sub- 
ordinate lodge,  the  Supreme  Lodge,  or  by  this  Society,  or 
any  of  the  officers  thereof;  and  the  payment  by  such  mem- 
ber of  any  dues  or  assessments  thereafter,  or  the  accept- 
ance thereof  by  the  officers  of  his  subordinate  lodge  or  of 
the  Supreme  Lodge  or  of  this  Society,  shall  not  have  the 
effect  of  waivinjg  such  forfeiture  or  reinstating  such  per- 
son to  any  rights,  benefits  or  privileges  as  a  member  of 
this  Society.** 

It  is  also  alleged  that  the  plaintiff  *s  husband,  Isaac 
Bracket, -was  not  a  farmer  at  the  time  of  his  application 
as  stated  by  him  therein,  but  was  then  engaged  in  the 
manufacture  of  spirituous  liquors  as  a  beverage  in  the 
capacity  of  agent  or  employee,  and  that  he  continued  in 
this  occupation  from  that  time  until  his  death.  The  cer- 
tificate was  issued  on  September  21,  1909.  Bracket  died 
on  July  23,  1911.  The  allegations  of  the  answer  as  to 
Bracket's  occupation  were  denied  by  the  reply.    On  the 
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trial  of  the  case,  J*  W.  West  testified  that  Bracket  com- 
menced working  in  a  bottling  factory  in  the  fall  of  1905, 
and  worked  there  constantly  from  that  time  until  his 
death,  except  when  they  would  lay  off  for  a  month  or  two. 
Bracket  was  the  man  that  attended  to  emptying  the 
whiskey  out  of  the  barrels  into  the  tank,  helped  about  bot- 
tling it.  These  duties  he  said  were  necessary  for  the  sale 
of  the  whiskey.  Henry  Traylor  owned  the  distillery  and 
leased  it  to-  Paxton  Brothers,  who  did  business  under  the 
name  of  the  Edgewood  Distilling  Company.  He  did  not 
know  whether  Bracket  was  working  for  the  bottling  com- 
pany on  September  20,  1909,  he  might  have  laid  off,  if  He 
was  not  there  he  was  laid  off.  He  did  not  know  whether 
the  bottling  house  was  running  on  that  date.  Ora 
Bracket  testified  that  on  September  21, 1909,  her  husband 
was  a  farmer  working  for  Mr.  Dorst ;  that  he  worked  for 
Dorst  for  about  two  weeks,  and  when  he  ceased  to  work 
for  Dorst  he  worked  on  the  court  house,  and  when  he  got 
through  there  went  back  to  the  bottling  house ;  when  he 
joined  the  Society  he  was  stacking  hay  for  Dorst.  He  had 
been  working  at  the  bottling  house  before  he  went  to  worfo 
for  Dorst;  he  worked  there  for  about  six  years;  he 
worked  at  the  court  house  about  two  months  then  went 
back  to  the  bottling  house.  E.  H.  Moeller  testified  that  he 
was  foreman  at  the  bottling  house,  came  there  July  6, 
1910;  that  Bracket  worked  for  him  from  that  time  con- 
tinuously up  to  his  death;  that  he  did  all  the  work  per- 
taining to  the  bottling  of  whiskey,  and  his  work  was 
mostly  putting  on  labels,  etc;  this  was  necessary  he  said 
to  put  the  liquor  on  the  market.  The  work  was  done  in  a 
United  States  government  warehouse  operated  under  the 
supervision  of  the  government  and  was  a  place  where  the 
sale  of  liquor  was  not  tolerated  or  indulged  in  by  the  em- 
ployees ;  everything  in  connection  with  the  whiskey  was 
under  the  supervision  of  the  Federal  government. 
Bracket  did  not  handle  the  whiskey  until  four  years  after 
it  was  made,  when  it  was  put  in  bottles.  On  this  evidence 
the  circuit  court  instructed  the  jury  peremptorily  to  find 
for  the  defendant;  and  the  plaintiff's  petition  having 
been  dismissed  she  appeals. 

It  will  be  observed  that  by  the  by-laws,  the  certificate 
of  a  member  was  void  if  he  was  **  engaged  in  the  manufac- 
ture or  sale  of  malt,  spirituous  or  vinous  liquors  as  a 
beverage  in  the  capacity  of  proprietor,  stockholder,  agent 
or  employee.**  It  is  clear  from  the  proof  that  the  deceased 
was  not  engaged  in  the  sale  of  malt,  spirituous  or  vinous 
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liquors  as  a  beverage.  The  only  question  to  be  deter- 
mined is  was  he  engaged  in  the  manufacture  of  spirituous 
liquors  as  a  beverage.  He  was  employed  at  the  bottling 
house ;  the  work  was  done  in  a  United  States  government 
warehouse  operated  under  the  supervision  of  the 
government.  The  whiskey  was  not  bottled  until  four 
years  after  it  was  made,  and  it  was  then  bottled  under  the 
supervision  of  the  government.  Bracket's  duties  were  to 
attend  to  emptying  the  whiskey  out  of  the  barrels  into  the 
tanks,  he  helped  about  bottling  it,  and  his  work  was 
mostly  putting  on  labels,  etc. 

It  is  a  sound  rule  that  the  language  of  msurance  con- 
tracts being  selected  by  the  insurer,  shall  be  construed 
against  him,  and  that  a  recovery  on  the  contract  voll  not 
be  denied  the  insured  unless  required  by  the  terms  of  the 
contract  naturally  construed.  The  United  States  govern- 
ment taxes  the  manufacture  of  whiskey  at  so  much  per 
gallon.  When  the  whiskey  is  made  and  put  into  barrels, 
it  is  placed  in  a  government  warehouse,  and  may  remain 
there  for  a  number  of  years.  The  tax  on  it  is  paid  when 
it  is  taken  out  of  the  warehouse,  or  when  the  period  for 
which  it  may  remain  in  the  bonded  warehouse  has  ex- 
pired. In  the  case  at  bar  the  whiskey  had  been  manufac- 
tured and  placed  in  the  warehouse  and  four  years  after- 
wards, the  owners,  instead  of  selling  it  in  barrels  had  the 
whiskey  placed  in  bottles  before  selling  it.  Much  whiskey 
is  sold  in  barrels.  The  business  of  bottling  whiskey  in 
bond  had  much  increased  of  late  years  from  the  fact  that 
much  rectified  whiskey  is  on  the  market ;  and  that  whiskey 
that  is  bottled  in  bond  and  stamped  by  the  government 
cannot  be  rectified  whiskey.  The  bottling  of  whiskey 
however  is  not  confined  to  the  distiller  who  manufactures 
it ;  it  may  be  bottled  by  others,  and  the  fact  that  it  is  bot- 
tled by  the  distiller  does  not  change  the  nature  of  the 
business.  We  do  not  think  that  the  employees  in  this  bot- 
tling house  who  were  putting  the  whiskey  in  bottles  four 
years  after  it  was  made,  can  fairly  be  said  to  have  been 
engaged  in  the  manufacture  of  spirituous  liquors  as  a 
beverage ;  for  the  whiskey  was  a  completed  product  when 
placed  in  the  barrels  and  much  of  it  is  in  fact  sold  in  that 
way.  Certainly  the  man  who  washed  the  bottles  before 
the  whiskey  was  put  in  them  or  who  ran  the  machine  by 
which  the  bottles  were  corked,  would  not  be  said  to  be 
engaged  in  the  manufacture  of  spirituous  liquors  as^  a 
beverage,  and  we  do  not  see  that  Bracket  can  be  distin- 
guished from  either  of  these.    He  was  simply  helping  to 
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put  in  bottles  the  whiskey  which  had  been  made  four 
years  before,  and  had  been  for  four  years  lying  in  a  ware- 
house. The  fact  the  work  was  done  at  a  distillery,  and 
not  somewhere  else,  does  not  change  the  character  of  the 
employment.  When  the  insured  has  taken  out  insurance 
and  paid  his  assessments  in  good  faith,  he  should  not  be 
denied  a  recovery  on  his  policy,  unless  the  language  of 
the  policy,  fairly  construed,  was  sufficient  to  put  him  on 
notice  of  the  restriction ;  and  in  a  matter  of  doubt  the 
doubt  should  be  resolved  in  favor  of  the  insured.  We, 
therefore,  conclude  that  the  deceased  was  not,  under  the 
evidence,  engaged  in  the  manufacture  of  spirituous 
liquors  as  a  beverage,  and  that  the  court  should  not  have 
instructed  the  jury  peremptorily  to  find  for  the  defend- 
ant on  this  ground. 

The  defendant  by  its  answer  pleaded  in  substance  that 
it  was  stipulated  in  the  contract  that  the  insured  should 
pay  his  assessments  in  each  calendar  month,  and  that  if 
he  failed  to  pay  his  certificate  became  void;  that  any 
member  suspended  for  the  nop-payment  of  his  assess- 
ments, might  be  reinstated  by  the  payment  within  sixty 
days  of  his  dues,  provided  he  was  in  good  health  at  the 
time  of  his  reinstatement ;  that  the  deceased  failed  to  pay 
his  assessments  in  the  month  of  June,  and  that  he  paid 
them  on  July  2,  and  was  reinstated,  but  that  at  that  time 
he  was  not  in  good  health,  but  was  suffering  from  the 
disease  which  afterwards  resulted  in  his  death.  The 
plaintiff  by  her  reply  denied  that  the  insured  was  not  in 
good  health  when  he  paid  the  assessment  and  was  rein- 
stated or  that  he  was  then  suffering  with  the  disease  from 
which  he  died.  The  proof  on  the  trial  by  his  wife  was 
that  he  was  taken  sick  on  July  5.  The  proof  for  the  com- 
pany by  a  physician  was  that  the  deceased  consulted  him 
on  July  2,  but  the  physician  *s  evidence  is  not  clear  as  to 
the  cause  of  this  consultation.  Under  the  evidence  the 
question  should  have  been  submitted  to  the  jury. 

It  is  insisted  for  the  appellant  that  the  defendant 
waived  its  right  of  forfeiture  for  non-payment  of  assess- 
ments because  its  custom  was  to  receive  the  stipulated 
payments  though  made  after  the  time  required  by  the 
contract,  and  that  it  is,  therefore,  estopped  from  enforc- 
ing the  forfeiture,  although  the  deceased  was  not  in  good 
health  when  he  made  the  payment.  But  an  estoppel  must 
be  pleaded ;  matter  in  estoppel  cannot  be  given  in  evi- 
dence under  a  traverse.    On  the  return  of  the  case  the 
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plaintiff  will  be  allowed  to  amend  her  reply  if  she  desires 
to  do  so. 

Judgment  reversed  and  cause  remanded  for  further 
proceecSngs  consistent  herewith. 


Tarpy,  et  aL  v.  Lexington  &  Eastern  Railroad  Co. 

(Decided  June  12,  1913.) 

Appeal  from  Clark  Circuit  Court. 

1.  Executors  and  Administrators — Sale  of  Land  by — ^When  Purchaser 
of  Cannot  Insist  Upon  Purchase. — ^An  executor  who  is  authorized 
to  sell  enough  land  to  pay  the  debts  of  the  estate  is  without  author- 
ity to  seU  more  land  than  Is  reasonably  necessary  for  this  pur- 
pose, and  a  purchaser  from  him  with  notice  of  his  want  of  author- 
ity, cannot  insist  upon  his  purchase. 

2.  Wills— Direction  to  Sell  Land — Sale  by  Executoi^-When  Should 
Be  Set  Aside. — ^Where  the  will  directs  so  much  of  a  tract  sold 
as  is  necessary  to  pay  the  debts,  and  from  the  shape  and  size 
of  the  tract  it  may  be  presumed  to  be  divisible  without  materially 
Impairing  its  value,  a  sale  by  the  executor  of  the  whole  tract  for 
1700,  when  the  debts  amounted  to  only  f  200,  should  be  set  aside, 
the  purchaser  having  notice  of  the  facts. 

J.  SMITH  HAYS,  JR.,  J.  SMITH  HAYS,  SR.,  for  appellants. 

B.  R.  JOUBTT.  SAMUEL  M.  WILSON  and  H.  H.  MOORE  for 
apfpellee. 

Opinion  of  the  Court  by  Chief  Justice  Hobson — 
Eeversing. 

The  will  of  W.  A.  Hickerson  which  was  duly  probated 
contains  these  provisions : 

**2.  I  give  and  bequeath  to  my  wife,  Belle  B.  Hicker- 
son, all  my  property  of  every  kind  to  have  and  to  hold 
same  during  her  natural  life  or  whilst  she  is  my  widow, 
with  remainder  to  my  children  equally. 

**3.  I  nominate  and  appoint  W.  P.  Hackett  the  execu- 
tor of  this  will  and  authorize  and  empower  him,  if  he  shall 
deem  it  necessary  to  sell  and  convey  so  much  of  my  real 
estate,  situated  on  Magnolia  street,  in  Winchester,  Ken- 
tucky, as  may  be  required  to  pay  my  debts.  Said  Hackett 
having  generally  agreed  to  act  without  compensation,  I 
request  the  court  not  to  require  surety  of  him.'^ 

After  his  death  the  widow  and  children  remained  in 
possession  of  the  real  estate.    While  they  were  thus  in 
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possession  the  executor  sold  and  conveyed  to  J.  W. 
Pointer  for  $700  the  lot  above  referred  to.  Pointer  con- 
veyed it  to  W.  A.  McDowell  and  W.  A.  McDowell  con- 
veyed it  to  the  Lexington  &  Eastern  Railway  Company, 
Pointer  and  McDowell  being  the  agents  of  the  railroad 
company  in  the  transaction  and  acting  for  it.  The  lot 
fronts  100  feet  on  Holly  avenue  and  300  feet  on  Magnolia 
avenue.  It  is  315  feet  deep  on  one  side  and  375  feet  deep 
on  the  other.  The  debts  of  the  estate  amounted  to  only 
$200,  and  Pointer  was  informed  of  this  when  the  purchase 
was  made.  The  widow  and  children  brought  this  suit  to 
quiet  their  title  to  the  property  and  have  the  deed  con- 
celed,  alleging  the  above  facts,  charging  that  it  was  void ; 
that  the  property  was  susceptible  of  partition,  and  that 
the  act  of  the  executor  w^as  unauthorized  and  void.  The 
circuit  court  sustained  a  demurrer  to  their  petition  and 
dismissed  the  action.    They  appeal. 

By  the  will  the  executor  was  authorized  if  he  deemed 
it  necessary,  to  sell  and  convey  so  much  of  the  lot  as  was 
required  to  pay  the  testator's  debts.  While  the  executor 
was  authorized  to  make  a  sale  if  he  deemed  it  necessary 
of  so  much  of  the  land  as  was  required  to  pay  the  debts, 
like  any  other  trustee  he  was  required  in  discharging  his 
trust  to  exercise  a  reasonable  judgment  and  he  was  not 
authorized  to  sell  more  of  the  land  than  was  reasonably 
necessary  for  the  payment  of  the  debts.  It  is  true  that 
under  section  4846,  Kentucky  Statutes,  the  purchaser 
from  him  was  not  bound  to  look  to  the  application  of  the 
purchase  money,  and  his  title  would  not  be  affected  by  the 
misapplication  of  the  purchase  money  by  the  executor. 
But  that  is  not  the  question  here.  The  general  rule  is 
that  a  trustee's  act  beyond  the  scope  of  the  authority  con- 
ferred upon  him,  is  invalid,  and  if  the  person  dealing  with 
the  trustee  has  notice  that  the  trustee  is  exceeding  his  au- 
thority, he  has  no  higher  rights  than  the  trustee  was  au- 
thorized to  confer.  We  see  no  reasooi  why  this  rule 
should  not  be  applied  to  a  sale  made  by  an  executor  with- 
out authority  where  his  want  of  authority  was  known  to 
the  purchaser  at  the  time  he  purchased.  In  Larue's 
Heirs  v.  Larue,  Executor,  3  J.  J.  Mar,  156,  it  was  held 
that  a  purchaser  in  good  faith  was  not  affected  by  the  fact 
that  the  executors  transcended  their  authority  in  selling 
more  land  than  was  necessary,  but  in  that  case  the  pur- 
chasers had  no  notice  that  the  executors  were  exceeding 
their  authority.  In  Rutherford  v.  Clark,  4  Bush,  27,  the 
court  said : 

Digitized  by  VjOOQIC 


Tarpy  v.  L.  &  E.  R.  R.  Co.  347 

^^Wlieii  a  will  directs  the  sale  of  real  estate,  if  neces- 
sary, for  the  payment  of  all  the  testator's  debts  or  lega- 
cies, a  purchaser  at  any  such  sale,  not  being  presumed  to 
know,  or  to  be  able  by  reasonable  diligence,  to-  know  the 
condition  of  the  estate  or  the  extent  of  its  indebtedness, 
or  of  its  assets,  should  be  protected  in  his  purchase  when- 
ever made  in  good  faith,  without  notice,  actual  or  con- 
structive, of  the  latent  fact  that  there  was  no  necessity 
for  the  sale,  and  consequent  want  of  authority  to  make  it. 
If  this  were  not  so,  prudent  men  would  not  bid  a  fair  price 
at  such  sales.  Policy  and  justice,  therefore,  have  estab- 
lished the  rule,  as  recognized  by  abundant  authority  in 
both  Virginia  and  Kentucky.  *  * 

But  in  that  case  the  court  found  as  a  fact  that  the  pur- 
chasers had  notice  that  the  executor  was  exceeding  his 
authority,  and  the  sale  was  set  aside.  It  is  true  in  that 
case  the  property  was  sold  for  less  than  its  value,  but  this 
fact  is  only  referred  to  by  the  court  as  a  circumstance.  In 
the  case  as  bar  although  the  debts  amounted  to  only  $200, 
the  land  was  sold  by  the  executor  for  $700  and  the  pur- 
chaser knew  the  amount  of  the  debts  when  he  bought. 

It  is  insisted  that  it  is  not  alleged  in  the  petition  that' 
the  property  was  susceptible  of  division  without  mater- 
ially impairing  its  value,  and  that  it  must  be  presumed 
that  the  executor  exercised  a  reasonable  judgment  in  sell- 
ing the  whole  tract,  although  the  debts  amounted  to  only 
$200.  But  it  will  be  observed  that  by  the  will  the  execu- 
tor was  authorized  to  sell  and  convey  so  much  of  this  lot 
as  might  be  required  to  pay  the  debts.  The  will  on  its 
face  shows  that  the  testator  regarded  the  property  as  di- 
visible, and  that  he  contemplated  a  sale  lof  so  much  of  it 
as  might  be  necessary.  In  addition  to  this  as  the  lot 
fronts  100  feet  on  one  street,  300  feet  on  another,  and 
runs  back  from  315  to  375  feet,  we  think  it  may  be  pre- 
sumed that  such  property  in  a  city  is  divisible  without 
sacrifice.  The  presumption  of  course  may  be  rebutted  by 
proof  and  if  in  selling  the  whole  lot,  the  executor  exer- 
cised a  reasonable  judgment  to  protect  the  estate  from 
loss,  the  sale  must  not  be  set  aside.  But  as  the  demurrer 
to  the  petition  admits  the  facts  therein  stated  to  be  true, 
we  are  of  opinion  that  on  these  admitted  facts,  nothing 
else  appearing,  the  sale  of  the  whole  lot  by  the  executor 
was  unauthorized,  and  should  be  set  aside.  (18  Cyc, 
321). 

Judgment  reversed  and  cause  remanded  to  the  circuit  . 
court  with  directions  to  overrule  the  demurrer  to  the  pe- 
tition. 
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Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Co. 

v.  Martin. 

(Decided  June  12,  1913.) 

Appeal  from  Boyle  Circuit  Court. 

1.  Appeal — ^Law  of  the  Case. — ^A  holding  by  the  court  of  Appeals 
that  a  verdict  was  flagrantly  against  the  evidence,  and  that  not- 
withstanding this  fact  there  was  sufficient  evidence  to  take  the 
case  to  the  jury,  is  the  law  of  the  case,  so  long  as  the  evidence 
is  the  same;  and  where  such  condition  existed  on  die  second 
trial  it  was  the  duty  of  the  trial  court,  upon  motion  seasonably 
made,  to  set  aside  the  verdict. 

2  Trial— Improper  Argument. — Comments  by  counsel  in  argument 
to  the  jury  not  supported  by  the  record  should  be  excluded  from 
consideration  by  the  jury,  and  in  addition  the  jury  should  be  told 
that  the  argument  is  improper.  If  the  argument  is  prejudicial, 
a  verdict  obtained  by  counsel  so  Qftending  should  be  set  aside. 

CHARLES  H.  RODES,  JOHN  GALVIN,  NELSON  D.  RODBS, 
and  GEORGE  E.  STONE  for  appellant 

JOHN  W.  RAWLINGS,  ROBERT  HARDING  and  EMMET  PUR- 
YEAR  for  appellee. 

Opinion  of  the  Court  by  Judge  Lassing — ^Reversing. 

This  is  the  second  appeal  of  this  case.  The  former 
opinion  will  be  found  in  146  Ky.,  260.  In  that  opinion  a 
detailed  account  of  the  facts  upon  which  plaintiff  based 
his  cause  of  action  and  the  defendant  its  defense  is  given, 
and  it  is  unnecessary  to  restate  them  here. 

The  case  was  reversed  upon  two  grounds:  First,  error 
in  the  admission  of  evidence ;  and  second,  because  the  ver- 
dict was  flagrantly  against  the  evidence.  Upon  the  re- 
turn of  the  case,  a  second  trial  was  had,  with  the  result 
that  plaintiff  recovered  a  verdict  for  a  sum  slightly  less 
than  that  recovered  on  the  first  trial.  The  defendant  ap- 
peals and  assigns  as  grounds  for  reversal  the  following: 
First,  error  of  the  court  in  failing  to  give  a  peremptory 
instruction;  second,  error  in  refusing  to  set  aside  the  ver- 
dict, because  flagrantly  against  the  evidence;  third,  mis- 
conduct of  counsel  for  plaintiff  in  the  argument  of  the 
case,  to  which  objection  was  made  and  exceptions  saved 
at  the  time ;  and  fourth,  because  the  verdict  is  excessive. 

The  e\ddence  for  appellee  upon  the  last  trial  was,  in 
no  material  respect,  different  from  that  offered  upon  the 
first  trial.  Indeed,  it  was  the  same.   The  evidence  for  the 
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appellant  railroad  company  varied  slightly,  but  the  new 
points  brought  out  in  no  wise  stren^hened  appellee  *s 
case,  on  the  contrary,  it  tended,  if  anything,  to  weaken  it. 
Hence,  we  have  a  state  of  facts  which,  upon  the  former 
appeal,  we  said  was  not  sufficient  to  support  a  verdict, 
and  on  this  account  the  judgment  was  reversed.  The  fact 
that  the  case  is  again  before  us  with  a  judgment  in  favor 
of  appellee  on  the  verdict  of  another  jury  adds  nothing 
lo  the  value  of  the  evidence  offered  by  appellee  to  prove 
his  case.  The  verdict,  upon  the  first  trial,  was  flagrantly 
against  the  evidence;  it  is  still  so.  Section  341  of  the 
Civil  Code  provides :  *'Nor  shall  more  than  two  new  trials 
be  granted  to  a  party  upon  the  ground  that  the  verdict  is 
not  sustained  by  the  evidence.  *'  This  is  a  prohibition  on 
the  right  of  the  court  to  disturb  a  third  verdict  even 
though  it  may  be  flagrantly  against  the  evidence^  but 
there  is  no  statute  or  rule  of  practice  denying  to  this 
court,  or  to  the  trial  court,  the  right  to  set  aside  a  second 
verdict  on  the  ground  that  it  is  flagrantly  against  the  evi- 
dence. This  principle  was  expressly  recognized  in  L.  & 
N  .R.  Co.  V.  Daniel,  .131  Ky.,  689.  The  trial  court,  upon 
motion  seasonably  made,  should  have  set  aside  the  ver- 
dict because  flagrantly  against  the  evidence. 

There  is  no  merit  in  the  contention  that  a  i)eremptory 
instruction  should  have  been  given.  Upon  the  former  ap- 
peal, it  was  held  that,  while  the  verdict  was  flagrantly 
against  the  evidence,  there  was  sufficient  evidence  to  take 
the  case  to  the  jury.  That  ruling  is  the  law  of  the  case  so 
long  as  the  evidence  is  the  same ;  and  it  is  conceded  that 
this  condition  existed. 

As  the  case  must  be  retried,  we  find  no  necessity  for 
passing  upon  the  point  that  the  verdict  is  excessive. 

The  argument  of  counsel  objected  to  is  the  following 
statement:  ** Gentlemen  of  the  jury,  I  will  tell  you  how 
that  freight  train  was  pulled  out  of  that  tunnel.  It  was 
split  in  two  and  pulled  out  in  two  sections;  the  engine 
pulled  the  first  half  out  and  then  came  back  and  pulled  the 
other  half  out ;  that  is  the  only  way  that  they  could  have 
done  it. '  *  We  fail  to  find  any  evidence  in  the  record  upon 
which  such  statement  could  be  based,  and  counsel  for  ap- 
pellee practically  concede  this  and  that  it  was  merely  a 
theory  of  his  own.  This  line  of  argument  was  impropei^ 
and  prejudicial,  and  the  court  should  have  done  more 
than  merely  state  to  the  jury  that  they  were  to  try  the 
case  according  to  the  testimony.  He  should  have  ex- 
pressly stated  that  it  was  not  a  proper  line  of  argument 
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and  that  the  jury  must  not  consider  it.  A  lawyer  should 
be  careful  in  the  presentation  of  his  case  to  confine  him- 
self to  the  facts  brought  out  in  the  evidence  and  to  rea- 
sonable deductions  to  be  drawn  therefrom.  Beyond  this 
limit  he  cannot  go  with  safety,  and  where  judgment  is 
procured  a  lawyer,  who  has  pursued  an  improper  line  of 
argument,  should  not  be  permitted  to  enjoy  the  fruits  of 
victory  thus  obtained. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings  not  inconsistent  herewith. 


Board  of  Drainage  Commissioners  of  Ballard  County 
v.  Henderson. 

(Decided  June  12,  1913.) 

Appeal  from  Ballard  Circuit  Court. 

1.  Appeal— ^statutes— Moot  Question — ^Review. — The  Court  of  Ap- 
peals will  not  construe  a  statute  in  a  moot  case,  nor  untO  its 
construction  is  rendered  necessary  in  order  to  determine  the 
rights  or  interests  of  parties  arising  thereunder. 

2.  Drainage — ^Appeal —  Partial  Transcript —  Presumptions. —  The 
record  of  a  proceeding  in  the  county  court,  referred  to  and  made 
a  part  of  the  record  in  an  action  to  enjoin  the  collection  of  a 
drainage  tax,  not  having  been  copied  into  transcript,  upon  appeal 
it  will  be  presumed  that  such  missing  evidence  supports  the  find- 
ing and  judgment  of  the  chancellor. 

W.  T.  WHITE,  H.  F.  TURNER  for  appellant 

WM.  HENDERSON  for  appellee. 

Opinion  of  the  Court  by  Judge  Lassing — ^Affirming. 

This  is  an  appeal  from  a  judgment  of  the  Ballard 
Circuit  Court,  in  which  we  are  asked  to  pass  upon  the 
constitutionality  of  Chapter  143  of  the  Acts  of  1912,  ap- 
proved March  19,  1912,  relating  to  the  drainage  of  lands, 
the  establishment  and  construction  of  public  levees 
ditches  and  drains.  Appellee  sought  in  the  lower  court 
to  enjoin  appellant  from  assessing,  levying  and  collect- 
ing a  tax  upon  his  land,  upon  the  theory  that  the  proceed- 
ing  under  which  it  was  acting  was  viod. 

From  an  agreed  statement  of  facts  copied  into  the 
record,  it  appears  that  the  proceeding  in  this  case,  from 
its  inception  down  to  the  time  of  the  rendition  of  the 
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judgment,  was  had,  not  under  the  act  the  validity  of  which 
IS  here  assailed  but  under  the  statute  which  the  act  in 
question  expressly  repealed,  "When  the  judgment  waa 
entered,  the  parties  affected  thereby  agreed  that,  although 
the  law  under  which  they  had  been  proceeding  was  re- 
pealed, further  proceedings  in  the  case  should  be  under 
said  law.  The  proceeding  having  been  in  part  under  the 
old  law  and  in  part  by  agreement,  it  is  apparent  that  a 
determination  of  the  correctness  of  the  chancellor's  rul- 
ing would,  in  no  wise,  involvb  a  consideration  of  or 
necessitate  a  construction  of  the  act  in  question.  This 
court  will  not  construe  a  legislative  act  in  a  moot  case, 
nor  until  its  construction  is  rendered  necessary  in  order 
to  determine  the  rights  or  interests  of  parties  arising 
under  the  provisions  of  such  act. 

The  record  shows  that  the  case  is  here  on  only  a 
partial  transcript.  Eeference  in  this  record  is  made  to  a 
suit  in  the  county  court  of  Ballard  County,  which  is  re- 
ferred to  and  made  a  part  of  the  record  in  this  case,  but 
it  has  not  been  copied  into  this  record.  In  the  absence  of 
the  record  referred  to,  we  must  presume  that  the  missing 
portions  of  the  record  contain  a  statement  of  facts  which 
justifies  and  supports  the  finding  and  judgment  of  the 
chancellor. 

For  the  reasons  indicated,  the  judgment  is  affirmed. 


Chesapeake  &  Ohio  Railway  Company  v.  Stapleton, 

*  et  al. 

(Decided  June  12,  1913.) 

Appeal  from  Floyd  Circuit  Court. 

1.  Trial — ^Improper  Argument — Objection  to — ^How  Taken. — When 
Improper  argument  of  counsel  for  the  successful  party  Is  relied 
on  as  a  ground  for  reversal,  the  objectionable  argument  should 
be  set  out  in  the  bill  of  exceptions,  which  should  also  show  that 
objection  was  made  to  it  at  the  time. 

2.  Trial — Continuance — ^Discretion  of  Court — In  civil  actions  the 
matter  of  granting  a  continuance  is  largely  in  the  discretion  of 
the  trial  court,  and  when  the  affidavit  for  a  continuance  is  per« 
mitted  to  be  read  as  the  deposition  of  the  absent  witness,  it  is 
only  in  very  exceptional  cases  that  the  refusal  to  grant  a  contin- 
uance will  be  error. 
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HARKINS  &  HARKINS,  WORTHINGTON,  COCHRAN  & 
BROWNING  and  F.  T.  D,  WAIiLACB  for  appeUant 

MAT  &  MAY  for  appellees. 

Opikion  of  the  Court  by  Judge  Caeboll — ^Affirming. 

The  appellee,  Stapleton,  while  engaged  as  a  laborer 
for  the  appellant  railway  company,  received  personal 
injuries,  and  in  this  suit  to  recover  damages  he  had  a 
judgment  for  $650.  A  reversal  is  asked  for  alleged  error 
in  the  admission  and  rejection  of  evidence  and  in  giv- 
ing and  refusing  instructions,  because  the  verdict  is  ex- 
cessive, and  for  misconduct  of  counsel  for  appellee  in 
the  argument  of  the  case,  and  failure  of  the  trial  court 
to  grant  a  continuance. 

The  facts  are  substantially  these.  The  railway  com- 
pany was  engaged  in  ballasting  its  road,  and  it  used  in 
doing  this  work  a  train  consisting  of  an  engine  and  cars 
known  as  gondola  hopper  cars.  It  seems  that  in  the 
bottom  of  the  beds  of  these  cars  were  doors  that  opened 
toward  the  track,  letting  the  contents  of  the  cars  fall 
out  on  the  track;  and  the  cars  were  moved  by  an  engine 
so  as  to  distribute  the  ballast  as  needed.  On  the  occa- 
sion in  question,  appellee,  in  company  with  several  other 
laborers,  was  in  one  of  these  cars  helping  to  move  the 
crushed  rock  towards  the  opening  in  the  bottom,  so  that 
it  might  fall  through  on  the  track,  and  it  appears  that 
while  he  was  standing  on  a  rod  that  ruA  through  the 
bottom  of  the  bed  of  the  car  over  the  opening,  the  car  was 
suddenly  moved  by  the  engine  and  he  was  thrown  through  • 
the  opening  to  the  track  and  dragged  by  the  car  and  stone 
some  distance  before  the  train  was  stopped. 

There  is  some  conflict  in  the  evidence  as  to  the 
distance  the  car  was  moved  after  appellee  fell  through 
the  opening  and  before  it  was  stopped.  The  witnesses 
in  his  behalf  say  the  car  ran  about  thirty  feet,  while 
witnesses  for  appellant  say  that  it  only  ran  about  seven 
feet.  But  however  this  may  be,  it  is  not  disputed  that  ap- 
pellee fell  through  the  opening  and  was  dragged  some 
distance. 

"We  may  also  say  at  this  point  that  the  judgment  is 
not  excessive,  as  the  evidence  shows  that  appellee  was 
seriously  injured. 

It  also  appears  that  it  was  the  custom  of  the  employees 
of  the  company  in  charge  of  the  train  to  give  warning 
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or  notice  to  the  laborers  working  in  the  cars,  as  appellee 
was,  when  the  cars  were  going  to  be  moved,  so  that  they 
might  take  whatever  precautions  were  necessary  to  pre- 
vent being  injured  by  the  movement,  and  several  wit- 
nesses for  the  company  testified  that  before  the  car  was 
moved  on  the  occasion  in  question  the  usual  warning  was 
given,  while  an  equal  number  of  witnesses  in  behalf  of 
appellee  say  that  the  car  was  moved  without  warning  or 
notice.  This  question,  which  is  really  the  controlling  one 
in  the  case,  is  the  subject  of  much  contradictory  evidence, 
but  the  witnesses  who  testified  on  this  point  for  appellee 
had  opportunity  to  know  whether  the  notice  was  given 
or  not,  and*  their  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  no  notice  was  given.  We  may  further 
observe  that  the  admitted  fact  that  it  was  usual  and 
customary  to  give  notice  shows  that  it  was  regarded  as 
important  that  the  train  should  not  be  moved  until  the 
laborers  in  the  car  were  notified  of  the  movement. 

It  is  also  apparent  that  the  injuries  received  by  ap- 
pellee were  caused  entirely  by  the  movement  of  the  train, 
because  if  he  had  fallen  through  the  opening  when  the 
car  was  standing,  it  is  not  at  all  probable  that  he  would 
have  been  hurt. 

Taking  up  now  the  errors  relied  on  for  reversal, 
complaint  is  made  that  on  the  examination  of  one  of  the 
laborers  counsel  for  appellee,  over  the  objection  of  coun- 
sel for  appellant,  was  permitted  to  ask  him  if  he  had  not 
heard  the  foreman  tell  the  man  when  he  was  in  a  hurry 
that  it  did  not  make  any  difference  if  some  of  them  did 
get  killed  as  there  was  another  naan  waiting  for  the  job 
and  the  witness  answered  yes.  This  question  was  invited 
by  questions  asked  the  witness  by  counsel  for  appellant 
in  an  effort  to  show  that  the  foreman  was  very  careful 
to  avoid  injury  to  the  men,  and  made  every  possible 
effort  to  keep  them  from  getting  hurt.  This  entire  line 
of  interrogation  by  the  attorneys  for  both  parties  was  im- 
proper and  incompetent,  and  except  for  the  fact  that 
the  question  complained  of  was  to  rebut  questions  tend- 
ing to  show  that  the  foreman  was  an  exceedingly  careful 
man,  it  would  be  sufficient  to  justify  a  reversal  of  the 
case.  But  considering  the  circumstances  under  which 
the  question  was  asked,  we  do  not  think  the  error  sufficient 
to  warrant  us  in  ordering  a  new  trial. 

It  is  also  argued  by  counsel  for  appellant  that  the  at- 
torney for  appellee,  in  his  closing  argument,  was  guilty 
of  ndsconduct  in  making  statements  outside  the  record 
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for  the  purpose  of  prejudicing  the  jury.  The  improper 
argument  is  pointed  out  in  the  motion  and  grounds  for  a 
new  trial,  but  we  do  not  find  in  the  bill  of  exceptions 
any  reference  to  it,  or  that  any  objection  was  made  to 
it  at  the  time,  and  therefore  the  misconduct  of  counsel 
is  not  available  error  on  this  appeal.  If  counsel  desire 
to  rely  for  reversal  on  the  fact  that  opposing  counsel  was 
guilty  of  misconduct  in  the  argument  of  the  case,  the 
improper  argument  should  be  shown  in  a  bill  of  excep- 
tions, together  with  the  objections  and  exceptions  to  it 
that  were  made  at  the  time. 

Another  assigned  error  is  the  failure  of  the  trial 
court  to  grant  a  continuance.  A  motion  for  a  continu- 
ance was  made  on  account  of  absent  witnesses,  but  the 
court  permitted  the  affida\'it  to  be  read  as  the  deposition 
of  the  absent  witnesses,  and  as  several  witnesses  who 
were  present  testified  to  substantially  what  it  was  set  out 
the  absent  witnesses  would  say,  we  do  not  think  the  court 
erred  in  refusing  a  continuance.  In  civil  actions  the 
matter  of  granting  a  continuance  is  largely  in  the  dis- 
cretion of  the  trial  court,  and  when  the  trial  court  permits 
the  affidavit  to  be  read  as  the  deposition  of  the  absent 
witness,  it  is  only  in  very  exceptional  cases  that  the  re- 
fusal to  grant  a  continuance  will  be  error.  Section  315 
of  the  ci\dl  code,  which  provides  the  method  of  obtaining 
a  continuance,  declares  in  part  that  if  the  affidavit  of 
what  the  absent  witness  would  say  if  present  is  per- 
mitted to  be  read,  the  trial  shall  not  be  postponed  on  ac- 
count of  his  absence. 

The  instructions  are  also  criticised,  but  we  think  they 
submitted  fairly  to  the  jury  the  substantial  issues  in  the 
case.  In  the  instructions  the  jury  were  told  in  substance 
that  if  the  persons  in  charge  of  the  train  carelessly  and 
negligently  moved  the  car  in  such  a  violent  manner  as  to 
throw  appellee  through  the  opening,  they  should  find  for 
him  in  damages,  but  that  if  appellee  knew  or  had  any  in- 
formation that  the  cars  were  going  to  be  moved,  and 
after  receiving  such  warning,  failed  to  exercise  ordinary 
care  for  his  own  safety,  they  should  find  for  the  company. 
They  were  further  told  that  he  assumed  all  the  risks  in- 
cident to  the  employment  that  were  not  the  result  of 
carelessness  on  the  part  of  persons  in  charge  of  the  train. 

Upon  the  whole  case  we  think  the  appellant  company 
had  a  substantially  fair  trial,  and  the  judgment  is  af- 
firmed. 
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Ward,  el  aL  v.  Ward. 

(Decided  June  12,  1913.) 

Appeal  from  Henderson  Circuit  Court. 

1.  Vendor  and  Purchaser — ^Lien  For  Purchase  Money — Priority 
Oyer  Mortgage  Lien. — ^A  lien  retained  in  deed  conveying  land  to 
secure  unpaid  balance  of  purchase  money  is  superior  to  a  mortr 
gage  lien  of  the  same  date. 

2.  Sureties — ^Indemnity — ^Mortgages — Pledges — Disposition  of  Pro- 
ceeds.— ^Where  a  debtor  executes  to  his  surety  a  mortgage  and 
also  assigns  policies  of  life  insurance  to  him  to  Indemnify  him 
against  loss  by  reason  of  his  suretyship  and  to  secure  the  pay- 
ment of  indebtedness  then  existing  between  him  and  his  surety, 
the  (Proceeds  of  the  policies  of  insurance  should  be  applied,  first 
to  the  payment  of  the  mortgage  debt,  and  second,  to  the  dis- 
charge of  any  indebtedness  of  the  principal  to  the  surety  existing 
at  the  time  of  the  assignment  of  the  policies. 

YEAMAN  &  TEAMAN  for  appellants. 

MONTGOMERY  MERRITT  for  appelleel 

Opinion  of  the  Court  by  Judge  Lassing — Eeversing. 

In  May,  1902,  Thonaaa  E.  Ward  and  his  wife,  S. 
Isabel  Ward,  purchased  a  house  and  lot  in  the  town  of 
Henderson  for  something  like  $2,000  and  had  the  title  con- 
veyed to  them  jointly.  They  paid  a  part  of  the  purchase 
money  in  cash  and  executed  their  purchase  money  notes 
for  the  remainder,  amounting  to  $1,200.  For  this  bal- 
ajice  t)f  tlie  purchase  money  they  signed  two  promissory 
notes,  of  which  the  Ohio  Valley  Banking  &  Trust  Com- 
pany became  the  purchaser.  IJpon  the  day  upon  which 
said  property  was  purchased  and  conveyed  to  them, 
Thomas  E.  Ward  borrowed  from  said  bank  $1,000  for 
which  he  gave  two  notes  for  $500  each.  These  notes  were 
secured  by  the  endorsement  of  his  brother,  E.  C.  Ward, 
and  others.  To  secure  the  endorsers  on  these  two  notes 
for  $500  each  against  loss  on  account  of  their  suretyship, 
Thomas  E.  Ward  and  his  wife  S.  Isabel  Ward,  executed 
to  them,  or  to  one  of  them  for  the  benefit  of  all,  a 
mortgage  upon  the  same  property.  Thomas  E.  Ward 
and  his  wife  moved  into  said  property  and  used  and  oc- 
cupied it  as  a  home  until  his  death  in  June,  1911.  He  had 
procured  two  policies  of  insurance  on  his  life,  one  for 
$3,000  and  another  for  $1,000.  The  $3,000  policy  had 
been  permitted  to  lapse  and  he  had  received  from  the 
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company  a  paid-up  policy  for  $120.  The  $1,000  policy 
was  kept  alive  and  in  force  from  the  time  it  was  taken 
out  until  his  death.  About  three  months  after  the  $1,000 
policy  was  taken  out,  he  assigned  and  transferred  it  ab- 
solutely to  his  brother,  E.  C.  Ward,  and  at  sometime  be- 
fore or  after  that  date  he  also  transferred  to  him  ab- 
solutely the  policy  for  $120. 

Following  the  death  of  Thomas  E.  Ward,  his  widow 
called  upon  E.  C.  Ward,  her  brother-in-law,  and  notified 
him  that  he  must  apply  the  proceeds  of  these  insurance 
policies  to  the  payment  of  the  two  $500  notes  of  her 
husband,  which  were  held  by  the  bank  and  upon  which 
he  was  surety.  It  appears  that,  at  the  time  of  the  death 
of  l^hom^s  E.  Ward,  he  was  indebted  to  E.  C.  Ward  in 
various  sums,  (some  of  which  were  evidenced  by  prom- 
issory notes)  amounting  in  the  aggregate  to  more  than 
$1,400.  Notwithstanding  the  request  or  demand  made  on 
him  by  the  widow  as  to  the  application  of  the  insurance 
money,  E.  C  Ward  insisted  upon  his  right  to  apply  it 
to  the  discharge  of  his  other  indebtedness,  leaving  the 
two  $500  notes  unsatisfied.  The  widow  brought  suit 
against  him  to  compel  him  to  make  the  application  as 
requested.  He  answered  alleging  the  application  in  ac- 
cordance with  his  expressed  intentions  to  her  and  sought 
to  have  the  mortgage  foreclosed  and  the  property  sold 
to  pay  the  two  $500  notes  upon  which  he  was  surety.  The 
bank  was  made  a  party.  Proof  was  taken  and  upon  final 
submission,  the  chancellor  was  of  opinion  and  held  that 
the  defendant. E.  C.  Ward  had  the  right  to  make  the  ap- 
plication as  he  did  and  directed  the  property  soW'  to  pay, 
first,  the  two  $500  notes,  and  second,  the  bank's  note  for 
the  purchase  money.  Both  the  widow  and  the  bank  ap- 
peal. 

It  is  not  stated  in  the  judgment  the  ground  upon 
which  the  court  was  influenced  in  holding  that  the  lien  to 
secure  the  mortgage  notes  was  superior  to  that  of  the 
bank  for  the  purchase  money  debt.  This  must  have  been 
due  to  inadvertence  in  the  preparation  of  the  judgment. 
The  purchase  money  lien  was  superior  to  all  other  liens, 
and  the  bank  should  have  been  given  a  superior  lien  upon 
the  entire  property  for  the  payment  of  its  debt  with  ac- 
crued interest. 

From  the  evidence  it  is  plain  that,  at  the  time  the 
assignment  of  these  policies  of  insurance  was  made, 
Thomas  E.  Ward  was  not  indebted  to  his  brother  in  any 
JBum  in  excess  of  $90,  save  on  account  of  his  suretyship 
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on  the  two  $500  notes.  It  is  not  contended  that  the  as- 
signment was  made  other  than  for  the  purpose  of  secur- 
ing E.  C.  Ward  against  loss  on  account  of  his  surety- 
ship for  his  brother.  There  is  no  evidence  from  which 
it  could  be  even  inferred  that  Thomas  E.  Ward,  at  that 
time,  contemplated  that  he  would  become  indebted  to 
his  brother,  E.  C.  Ward,  but,  on  the,  contrary,  there  is 
evidence  tending  to  show  that, he  took  this  insurance 
for  the  purpose  of  paying  off  his  $1,000  debt  to  the  bank 
upon  which  his  brother  was  surety,  so  that,  in  the  event 
of  misfortune  to  him,  a  home  might  be  left  to  his  wife 
and  children.  In  the  absence  of  some  express  agreement 
showing  that  the  assignment  of  these  policies  was  made 
to  enable  Thomas  E.  Ward  to  secure,  through  his 
brother's  endorsement,  additional  sums  of  money,  we 
conclude  that  the  assignment  was  made  to  secure  his 
then  existing  indebtedness,  and  the  trial  court  erred  in 
not  holding  that  the  insurance  money  should  be  applied 
to  the  discharge  of  these  mortgage  notes. 

But,  it  is  insisted  that,  before  the  suit  was  brought, 
appellee  had  applied  the  insurance  money  to  the  dis- 
charge and  satisfaction  of  his  other  indebtedness.  He  is 
in  no  position  to  shelter  himself  behind  such  defense. 
He  knew,  before  he  made  such  application,  that  his 
brother's  family  were  claiming  that  he  had  no  right  to 
make  such  application,  and  his  rush  to  do  so  could  not 
put  him  in  any  better  position  than  before  he  attempted 
to  so  apply  the  money.  This  is  not  a  case  where  a  pay- 
ment was  made  without  directions  concerning  its  applica- 
tion. No  payment  of  these  policies  could  have  been  made 
during  the  life  of  Thomas  E.  Ward,  and  when  he  died 
and  E.  C.  Ward  collected  the  insurance  money  he  was 
bound  to  apply  it  in  satisfaction  of  that  debt  to  secure 
which  the  policies  were  pledged — and  this  was  the 
mortgage  debt  and  perhaps  another  debt  of  $90.  The 
court  should  have  required  that  this  insurance  money 
be  applied  first,  to  the  discharge  of  the  two  $500  notes 
secured  by  mortgage,  and  second,  to  the  discharge  of 
any  other  indebtedness  on  the  part  of  Thomas  E.  Ward 
to  E.  C.  Ward  existing  at  the  time  the  assignment  of  the 
policies  was  made. 

Since  the  proper  application  of  the  insurance  money 
will  discharge  the  mortgage  debt,  the  court  will  set  aside 
the  former  judgment  and  enter  one  directing  a  sale  of 
the  property  for  the  satisfaction  of  the  bank's  purchase 
money  notes.    When  these  are  satisfied,  one-half  of  the 
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balance  realized  by  the  sale  belongs  to  the  widow  in  her 
own  right  and  in  the  remaining  one-half  shfe  is  entitled 
to  a  homestead. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith. 


Hunt,  Jr.  V.  Winchester  Bank,  et  aL 

(Decided  June  12,  1913.) 

Appeal  from  Wolfe  Circuit  Court. 

Contracts — Construction  of. — When  the  court  comes  to  construe  a 
writing,  it  will  not  be  altogether  controlled  by  the  name  that  the 
parties  have  given  it,  but  wUl  look  to  the  paper  and  determine 
for  itself  the  nature  and  quality  of  the  writing.  If  it  is  in  fact 
a  mortgage,  although  it  may  be  called  a  deed,  or  is  in  truth  a 
contract  of  sale  and  purchase,  but  designated  a  mortgage,  the 
court,  while  giving  due  consideration  to  the  acts  of  the  parties 
in  describing  the  paper,  wiU  not  permit  Injustice  or  fraud  to  be 
practiced  by  following  the  title  given  to  the  paper  by  the  partp 
ies,  but  will  so  construe  it  as  to  carry  out  what  the  facts  show 
was  their  real  intention  in  its  execution. 

J.  J.  C.  BACH,  GRANNIS  DAOH,  J.  M.  TESTEJR  and  S.  G.  SAM- 
PLE  for  appellant 

O'REAR  &  WILLIAMS  and  A.  P.  BYRD  for  appellees. 

Opinion  of  the  Court  by  Judge  Carroll — ^AflSrming. 

In  April,  1908,  C.  H.  Loveland  obtained  from  W.  L. 
Hurst,  Sr.,  an  option  on  a  large  number  of  timber  trees, 
and  for  some  reason  not  shown,  as  the  option  contract  is 
not  a  part  of  the  record,  the  land  on  which  the  trees 
stood  was  divided  into  four  boundaries,  numbered  1,  2, 
3  and  4.  On  June  2,  1909,  a  writing  was  made  and 
entered  into  between  C.  H.  Loveland  of  the  first  part  and 
Day  &  McLin,  parties  of  the  second  part.  This  writing 
recited  that, 

**In  consideration  of  ten  thousand  dollars  paid  in 
cash  by  the  second  to  the  first  party,  and  the  further  sum 
of  five  thousand  dollars,  to  be  hereafter  paid  and  loaned 
by  the  second  parties  to-  the  first  party  in  monthly  pay- 
ments to  be  made  as  the  first  party  manufactures  and 
stacks  the  lumber  on  his  yards,  cut  from  the  timber  here- 
inafter described,  in  sums  sufficient  to  cover  the  monthly 
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pay-roll  and  cost  of  operation,  including  cutting  and 
hauling,  until  the  sum  of  five  thousand  dollars  has  been 
thus  paid  in  full,  all  of  the  said  money  including  the  said 
ten  thousand  dollars,  to  bear  interest  at  the  rate  of  six 
per  cent  per  annum  from  the  date  loaned  until  paid,  and 
all  of  said  sums  to  be  due  and  payable  on  or  before  the 
first  day  of  September,  1912,  with  accured  interest,  pur- 
suant to  the  terms  and  conditions  hereinafter  stated,  the 
first  party  does  hereby  grant,  bargain,  sell  and  convey 
unto  the  second  parties,  their  heirs  and  assigns,  in  fee 
simple,  all  of  the  right,  title  and  interest  of  the  first 
party  in  and  to  the  hereinafter  described  timber."  •  •  • 

''To  have  and  to  hold  all  of  the  above  described 
I)roperty  unto  the  second  parties,  their  heirs  and  asigns 
in  fee  simple,  with  covenant  of  general  warranty;  pro- 
vided, however,  that  the  first  party  shall  have  the  right 
from  time  to  time  to  make  sales  of  any  and  all  of  the 
lumber  and  other  products  manufactured  from  said  tim- 
ber, or  to  contract  in  advance  for  same,  and  to  secure 
thereon  advancements  of  money  from  the  purchaser,  all 
to  be  subject  to  said  mortgage  thereon;  and  the  second 
parties  shall  sign  and  deliver  to  the  first  party  from 
time  to  time  releases  of  such  lumber  as  may  be  sold  or 
contracted  to  be  sold,  from  the  effect  and  operation  of 
said  mortgage  thereon,  which  shall  be  for  the  benefit  of 
the  purchaser,  and  any  release  signed  by  either  of  The 
second  parties  signing  the  firm  name  of  Day  &  McLin 
shall  be  a  sufiicient  release  of  such  part  of  the  property 
conveyed  by  this  mortgage  as  therein  specified, 
but  to  secure  such  release  the  first  party  shall 
furnish  to  second  parties  a  full  and  complete 
statement  of  the  lumber  or  other  products  to  be 
sold  or  contracted  for,  and  the  terms  of  such 
sale  or  contract,  and  the  amount  of  such  advancements 
or  advancement  to  be  secured  thereon  which  statement 
shall  be  subject  to  inspection  and  verification  by  second 
parties  at  first  party's  expense,  as  provided  in  the  con- 
tract between  the  parties  hereto  of  date  June  1,  1909, 
relating  to  said  timber,  but  the  second  parties  shall  with- 
in one  week  from  the  time  they  are  furnished  with  such 
statement  by  first  party,  make  whatever  inspection  or 
verification  they  may  desire,  and  execute  and  deliver  to 
first  party  said  release,  which  release  shall  authorize  the 
purchaser  or  party  making  advancements  on  said  lum- 
ber to  make  all  payments  or  advancements  thereon  by 
check  or  draft  payable  to  the   order  of  Day  &  McLin, 
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agents  special  account,  at  the  Winchester  Bank  in  Win- 
chester, Kentucky,  which  checks  or  accounts  shall  be  de- 
posited to  said  account  at  said  bank,  which  account  shall 
be  subject  to  checks  and  drafts,  drawn  by  Day  &  McLin, 
agents,  and  countersigned,  by  first  party,  which  are 
drawn  or  made  payable  for  the  following  purposes, 
ramely:  '  ?| 

'* First:  For  the  monthly  pay  roll  and  costs  of  manu- 
facture and  delivery  on  cars,  including  cutting  and  haul- 
ing, which  shall  include  in  said  pay-roll  the  monthly 
salary  to  first  party  of  $150  per  month. 

''Second:  For  the  pajTnent  to  W.  L.  Hurst  on  the 
balance  due  him  for  boundaries  or  lots  of  timber  remain- 
ing unpaid  for  under  said  option  and  purchase. 

''Third:  For  payments  on  said  loan  made  by  second 
parties  to  first  party  above  referred  to,  and  second 
parties*  salary  provided  for  in  contract  of  even  date 
herein.  *  *  *  But  this  mortgage  is  on  the  condition, 
however,  that,  should  the  first  party  or  any  one  for  him 
well  and  truly  pay  off  and  discharge  the  said  debts  and 
all  interest  thereon  secured  by  this  mortgage  when  due, 
then  in  that  event  this  mortgage  shall  be  and  become 
null  and  void;  else  to  be  and  remain  in  full  force  and 
effect.'* 

In  August,  1909,  Loveland,  for  the  purpose  of  pro- 
curing another  loan  of  $6,788,  evidenced  by  several 
notes,  and  to  further  secure  the  payment  of  the  ten  thou- 
sand dollars  referred  to  in  the  mortgage  of  June  2,  1909, 
mortgaged  to  Day  &  McLin  a  large  quantity  of  lumber 
and  personal  property  under  substantially  the  same 
terms  and  conditions  set  out  in  the  •  mortgage  of  June 
second. 

On  July  23,  1909,  Loveland  and  the  appellant,  W.  L. 
Hurst,  Jr.,  entered  into  a  contract,  by  the  terms  of  which 
Hurst  agreed  to  build  tram  roads,  haul  trees  and  lum- 
ber, and  do  other  things  for  Loveland  in  connection  with 
the  manufacture  of  the  timber  he  had  secured  in  the 
option  contract  with  Hurst,  Sr.,  for  a  stipulated  con- 
sideration, amoimting  to  some  $4,500,  all  of  which  was 
paid  by  Loveland,  except  $1,406. 

It  appears  that  Day  &  McLin  negotiated  the  note  for 
ten  thousand  dollars,  executed  to  them  by  Loveland,  to 
the  Winchester  Bank,  and  in  1912,  the  bank  brought  suit 
on  the  note  against  Loveland,  Day  &  McTjin,  and  also 
set  up  the  mortgage  executed  by  Loveland  to  Day  &  Mo- 
Lin  to  secure  its  pajTnent,  and  asked  for  a  judgment  and 
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the  enforcement  of  the  mortgage  lien  on  the  property 
therein  described.  W.  L.  Hnrst,  Jr.,  was  also  made  a 
party  defendant  to  this  suit  for  the  purpose  of  requiring 
him  to  assert  any  interest  he  might  have  in  the  mort- 
gaged property.  In  this  suit  Judgment  went  by  default 
against  Loveland,  Day  &  McLin,  and  an  order  was  made 
directing  the  sale  of  a  sufficiency  of  the  mortgaged  prop- 
erty to  pay  the  judgment. 

It  further  appears  from  the  judgment  that  William 
L.  Hurst,  Jr.,  had  brought  suit  against  Loveland  on  his 
hauling  contract,  and  in  that  suit  had  obtained  an  at- 
tachment which  was  levied  on  some  of  the  property 
covered  by  the  mortgage,  and  the  judgment  recited  that 
the  issues  between  Hurst  and  the  Winchester  Bank  were 
reserved  for  future  adjudication. 

After  this  Hurst  filed  an  answer,  counterclaim  and 
cross-petition,  in  which  he  asserted  *Hhat  at  the  time 
said  arrangements  and  contracts  were  entered  into  the 
defendant,  Loveland,  had  no  money  or  means  with  which 
to  pay  for  said  timber,  or  to  have  it  cut  or  hauled  to  his 
mill,  or  to  manufacture  it,  or  transport  it  to  market, 
and  that  the  contracts  above  set  out  were  entered  into  in 
order  that  defendants,  Day  &  McLin  might  advance  to 
him  the  necessary  money  for  said  purpose,  they  to  re- 
ceive therefor  a  large  bonus,  to-wit:  Six  thousand  dol- 
lars in  addition  to  the  six  per  centum  interest  on  the 
money  actually  advanced  by  them. 

**He  says  that  upon  the  execution  of  these  contracts, 
the  defendants,  Day  &  McLin,  became  interested  in*  hav- 
ing the  timber  named  in  said  writings  cut  and  hauled  to 
the  mill  of  defendant,  Loveland,  and  there  manufactured 
into  lumber  and  other  forest  products;  and  to  enable 
the  said  Loveland  to  do  so,  it  was  stipulated  in  both  of 
said  writings  that  the  funds  arising  from  the  sale  of 
said  lumber  or  other  forest  products  manufactured  from 
said  timber,  or  any  advancement  received  thereon,  was 
to  be  applied,  first:  to  the  payment  of  said  Loveland 's 
monthly  pay  roll  and  cost  of  manufacture  and  delivery 
on  cars,  including  cutting  and  hauling.  He  says  that 
said  stipulation  was  made  in  said  writing  for  the  bene- 
fit of  whomsoever  the  defendants  might  employ  to  cut 
and  haul  said  timber  and  manufacture  and  transport  it 
to  market;  and  that  the  defendants,  Day  &  McLin,  by  ac- 
cepting said  contract  containing  said  stipulation,  im- 
pliedly promised  and  agreed  to  pay  the  compensation  to 
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whomsoever  said  Loveland  might  employ  for  said  pur- 
pose.^' 

He  further  set  out  his  hauling  contract  with  Love- 
land,  and  averred  that  there  was  due  him  on  account  of 
said  contract  the  sum  before  mentioned,  and  that  he' was 
entitled  to  be  subrogated  to  the  rights  of  Day  &  McLin, 
and  by  reason  thereof  he  has  a  superior  lien  upon  the 
lumber  manufactured  from  said  timber  to  secure  the 
payment  of  his  debt,  interest  and  cost;  and  the  plaintiff 
acquired  whatever  interest  it  has  in  or  to  said  lumber, 
with  notice  of  his  lien. 

He  further  averred  **that'  by  reason  of  the  said  Mc- 
Lin and  the  plaintiff  ha\'ing  agreed  to  furnish  the  said 
money  with  which  to  pay  for  the  hauling  of  said  timber, 
and  having  received  from  him  a  valuable  consideration 
therefor,  they  became  and  are  liable  to  him  jointly  with 
the  defendant,  Loveland,  for  the  amount  the  defendant, 
Loveland,  promised  and  agreed  to  pay  him  for  hauling 
said  timber,  to-wit,  $4,500,  and  that  under  the  said  con- 
tract they  did  furnish  him  the  amount  of  $3,093.73,  so 
paid  by  them  and  the  said  Loveland,  under  said  agree- 
ments and  contracts,  and  that  same  was  the  only  money 
furnished  him  by  them  for  that  purpose.*' 

To  this  pleading  a  general  demurrer  was  sustained, 
and  the  pleading  dismissed.  It  is  from  this  order  of  the 
court  that  Hurst  prosecutes  this  appeal. 

We  have  set  out  at  more  length  than  was  perhaps 
necessary  the  writings  executed  by  Loveland  to  Day  & 
McLin,  and  the  pleading  of  appellant  asserting  his  right 
to  a  lien  superior  to  the  lien  of  Day  &  McLin  on  the 
mortgaged  property  but  from  these  writings  and  plead- 
ings it  will  be  seen  that  the  Winchester  Bank  contends 
that  the  writing  executed  by  Loveland  to  Day  &  McLin 
on  June  2nd  was  merely  a  mortgage  to  secure  Day  &  Mc- 
Lin in  the  payment  of  money  they  had  advanced  to  Love- 
land, and  this  being  so,  their  mortgage  lien  is  superior  to 
the  subsequent  attachment  lien  of  Loveland. 

Upon  the  other  hand,  it  is  insisted  for  appellee, 
Hurst,  that  the  writing  between  Loveland  and  Day  & 
McLin,  designated  a  mortgage,  was  really  a  contract  of 
purchase  and  sale,  and  that  Loveland,  in  employing  the 
appellee.  Hurst,  to  do  the  hauling,  was  acting  as  the 
agent  of  Day  &  McLin.  It  is  further  insisted  that  if 
Lovelapd  was  not  acting  as  the  agent  of  Day  &  McLin, 
the  contract  between  them  was  made  for  the  benefit  of 
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appellee,  and,  therefore,  he  is  entitled  to  recover  thereon 
in  his  own  name. 

The  writing  between  Loveland  and  Day  &  McLin, 
although  it  recites  a  good  many  details  touching  the 
agreements  between  them,  was,  we  think,  merely  a  mort- 
gage to  secure  them  in  the  payment  of  the  money  they 
had  advanced  to  enable  him  to  carry  out  the  option  con- 
tract under  which  he  became  the  purchaser  of  the  tim- 
ber. It  appears* that  Loveland  had  no  means  of  per- 
forming this  contract  with  Hurst.  He  was  not  able  to 
pay  Hurst  the  purchase  price  for  the  timber  or  to  put 
the  timber  on  the  market,  and  secured  from  Day  &  Mc- 
Lin the  money  that  would  enable  him  to  do  both  of  these 
things.  Under  the  circumstances,  the  only  way  in  which 
Day  &  McLin  could  be  reimbursed  for  the  money  they 
advanced  was  in  manufacturing  the  timber  and  having 
the  proceeds  applied  to  the  pajonent  of  their  debt.  To 
accomplish  this  end,  and  at  the  same  time  protect  them- 
selves, it  is  apparent  that  it  was  important  under  the 
circumstances  that  all  money  received  by  Loveland  from 
the  sale  of  the  timber  should  be  turned  over  to  them, 
and  that  they  should  advance  such  sums  as  might  be 
necessary  to  defray  the  expense  of  manufacturing  the 
timber.  It  was  for  these  reasons,  we  think,  that  the 
parties  inserted  in  the  mortgage  the  conditions  relating 
to  the  manner  in  which  the  proceeds  realized  from  sales 
should  be  accounted  for  and  disposed  of. 

All  of  the  mortgaged  property  was  owned  by  Love- 
land, and  the  manufacture  and  sale  of  it  was  left  en- 
tirely in  his  hands.  Day  &  McLin  were  only  concerned 
in  the  disposition  of  the  proceeds  realized  from  the  sale 
to  the  extent  that  it  might  be  necessary  to  protect  their 
interest.  Having  these  views  of  the  writing  entered  into 
between  Loveland  and  Day  &  McLin,  we  do  not  find  any- 
thing in  its  terms  or  conditions  that  would  authorize  us 
to  say  that  it  is  not  what  it  purports  to  be,  a  mortgage 
to  secure  the  payment  of  a  debt. 

We  may  also  observe  that  in  coming  to  this  conclu- 
sion we  have  kept  in  mind  the  well-settled  rule  that  a 
court,  when  it  comes  to  construe  a  writing,  is  not  to  be 
controlled  altogether  by  the  name  that  the  parties  have 
given  it,  but  will  look  to  the  paper  and  determine  for  it- 
self the  nature  and  quality  of  the  writing.  If  it  is  in 
fact  a  mortgage,  although  it  may  be  called  a  deed,  or  is 
in  truth  a  contract  of  sale  and  purchase,  although  desig- 
nated a  mortgage,  the  court,  while  giving  due  considera- 
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tion  to  the  acts  of  the  parties  in  describing  the  paper, 
will  not  permit  injustice  or  fraud  to  be  practiced  by  fol- 
lowing the  title  given  to  the  paper  by  the  parties,  but 
will  so  construe  it  as  to  carry  out  what  the  facts  shov 
was  their  real  intention  in  its  execution. 

The  contract  entered  into  between  Loveland  and 
Hurst  relating  to  the  management  of  the  funds,  and 
which  was  incorporated  in  the  mortgage,  was  a  matter 
entirely  between  them.  Day  &  McLim  were  not  parties 
to  the  contract  between  Loveland  and  Hurst,  and  it  does 
not  appear  that  they  had  anything  to  do  with  the  making 
of  this  contract.  It  is  true  that  the  writing  between 
Loveland  and  Day  &  McLin  provided  that  the  proceeds 
of  timber  sold  should  be  applied,  among  other  things,  to 
defray  the  expense  of  cutting  and  hauling  the  timber, 
but  this  clause,  as  we  have  indicated,  seems  to  have  been 
inserted  for  the  purpose  of  showing  what  disposition 
should  be  made  of  the  money  as  between  them,  and  not 
with  the  view  of  giving  laborers  any  lien  superior  to  the 
mortgage  lien  or  binding  in  any  manner  Day  &  McLin 
for  the  payment  of  their  wages    . 

The  parties  to  this  mortgage  contpact  had  the  right 
to  agree  amoaig  themselves  as  to  how  the  proceeds  real- 
ized from  a  saje  of  the  mortgaged  property  should  be 
applied,  and  this  arrangement  was  for  their  benefit 
alone.  The  contract  was  not  made  for  the  benefit  of 
Hurst  or  others  who  might  be  employed  by  Loveland  in 
manufacturing  timber.  In  short,  our  conclusion  that 
this  writing  was  merely  a  mortgage  disposes  adversely 
of  all  the  contentions  made  by  appellee  and  establishes 
that  the  debt  of  the  mortgagee  must  be  first  satisfied  be- 
fore Hurst  can  subject  any  of  the  mortgaged  property 
to  the  payment  of  the  debt  due  to  him  by  Loveland. 

Wherefore,  the  judgment  is  affirmed. 


Roberttoiiy  et  aL  v.  Hines,  et  al. 

(Decided  June  12,  1913.) 

Appeal  from  Warren  Circuit  Court. 

Vendor  and  Purchaser — ^Pendency  of  Action  to  Settle  Estate — Pup- 
chase  from  Heir. — Section  2084,  Ky.  Stats. — Under  section  2084, 
Ky.  Stats.,  one  who  purchases  from  an  heir  of  an  intestate,  pend- 
ing an  action  to  settle  the  Intestate's  estate  brought  within  six 
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months  from  the  time  the  estate  descended,  steps  in  the  shoes 
of  the  heir,  and  acquires  no  interest  in  the  real  estate  where  the 
debts  of  the  intestate  and  the  costs  of  administration  equal  the 
proceeds  of  its  sale. 

W.  E.  GARTH  for  appellants. 
SIMS  &  RODES  for  appellees. 

Opinion  of  the  Court  by  William  Eogers  Clay,  Coh^- 
MissiONER — ^Affirming. 

In  the  month  of  August,  1900,  Leslie  J.  Clark  died 
intestate,  a  resident  of  Warren  County,  Kentucky.  He 
was  the  owner  of  certain  lands  in  that  county.  He  had 
three  children,  John  Clark,  Joe  Clark  and  Agnes  Amelia 
Clark,  who  married  James  Bagland.  John  Clark  and 
Joe  Clark  survived  the  intestate,  but  at  the  time  of  his 
death  Agnes  Amelia  Clark  and  her  husband,  James 
Eagland,  were  both  dead,  leaving  surviving  them  Clark 
Bagland  and  Hardin  W.  Eagland,  both  of  whom  were  of 
age.  Upon  the  death  of  Leslie  J.  Clark,  Byron  Ben- 
frew  qualified  as  his  administrator.  On  December  26^ 
1900,  he  brought  an  action  for  the  settlement  of  the  es- 
tate. Certain  creditors  holding  mortgage  and  vendor  ^s 
lien  and  other  claims  against  the  property  were  made 
parties.  Hardin  W.  Bagland  was  also  made  a  party  de- 
fendant. At  that  time  he  was  a  non-resident  and  lived 
in  Lebanon,  Tennessee.  Upon  proper  affidavit,  B.  C.  P. 
Thomas  was  appointed  warning  order  attorney  to  notify 
him  of  the  nature  and  pendency  of  the  action.  On  June 
5, 1901,  he  filed  a  report  that  he  had  written  several  letters 
to  Hardin  W.  Bagland  and  had  received  replies  from  him. 
He  further  stated  that  he  had  examined  the  papers  in 
the  case  and  from  all  the  information  he  was  able  to  ob- 
tain he  was  unable  to  make  any  aflSrmative  defense  for 
Hardin  W.  Bagland.  The  case  was  referred  to  the  master 
commissioner  and  various  claims  allowed  against  the  es- 
tate. The  property  was  sold  and  J.  H.  Clark  and  J.  Q^ 
Cason  became  the  purchasers  at  the  price  of  $700.  The 
purchasers  failed  to  execute  bond  for  the  purchase  price^ 
On  February  17,  1902,  the  property  was  again  sold  and 
T.  B.  Hines  became  the  purchaser  at  $500.  Exceptions; 
were  thereafter  filed  to  the  same,  but  the  sale  was  con- 
firmed 

During  the  pendency  of  the  above  action  Hardin  W. 
Bagland  and  wife  sold  and  conveyed  his  undivided  one- 
sixth  interest  in  the  land  to  N.  G.  Bobertson  by  deedi 
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duly  acknowledged  and  delivered  on  March  19,  1901,  and 
recorded  in  the  office  of  the  clerk  of  the  Warren  County 
Court  on  March  20,  1901.  The  consideration  recited  in 
the  deed  was  $150  cash. 

On  February  4,  1909,  N.  G.  Eobertson  brought  this 
action  against  the  present  owner  of  the  land  and  others 
to  recover  an  undivided  one-sixth  interest  therein.  On 
final  hearing  the  petition  was  dismissed,  and  he  appeals. 

Plaintiff  bases  his  right  to  recover  on  the  fact  that  he 
was  a  bona  fide  purchaser  of  Hardin  Eagland's  interest 
without  notice  of  the  pendency  of  the  action  to  settle 
his  grandf  a  therms  estate.  Section  2087,  Ky.  Stats.,  pro- 
vides: 

**When  the  heir  or  devisee  shall  alien  before  suit 
brought  the  estate  descended  or  devised  he  shall  be  liable 
for  the  value  thereof  with  legal  interest  from  the  time  of 
alienation  to  the  creditors  of  decedent  or  testator;  but 
the  estate  so  aliened  shall  not  be  liable  to  the  creditors 
in  the  hands  of  a  bona  fide  purchaser  for  a  valuable 
consideration,  unles  action  is  instituted  within  six  months 
after  the  estate  is  devised  or  descended  to  subject  the 
same.^' 

At  the  time  of  the  commissioner's  sale  of  the  land  in 
question  Hardin  W.  Eagland  was  before  the  court.  The 
suit  was  instituted  within  six  months  after  his  interest 
in  the  estate  descended  to  him.  Passing  the  question 
whether  or  not  Eobertson  had'  actual  notice  of  the  pend- 
ency of  the  action,  he  bought  Hardin  W.  Eagland 's  in- 
terest during  the  pendency  of  the  action.  The  suit  hav- 
ing been  brought  within  six  months,  the  interest  which 
he  purchased  was  subject  to  the  payment  of  the  in- 
testate's debts  and  the  costs  of  the  administration.  In 
other  words,  he  stepped  into  the  shoes  of  Hardin  W. 
Eagland  and  could  assert  no  greater  interest  in  the  land 
than  Hardin  Eagland  could  assert.  Mortgage  liens  and 
other  claims  against  the  estate,  together  with  the  costs 
of  administration,  consumed  the  property;  therefore, 
Eobertson  acquired  no  interest  in  the  land  by  virtue  of 
the  deed  in  question. 

Judgment  affirmed. 
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Stewart,  et  aL  v.  Stewart,  et  aL 

(Decided  June  12,  1913.) 

Apeal  from  Pike  Circuit  Court. 

1.  Action — ^Deed — Fraud — ^Assignment — The  right  of  a  vendor  to 
avoid  a  deed  on  the  ground  of  fraud  practiced  by  the  vendee  is 
a  mere  rer  onal  right  incapable  of  sale  or  transfer. 

2.  Vendor  and  Purchaser — ^Deed — Fraud — Right  of  Purchaser  to 
Set  Aside  Prior  Deed  of  Grantor  on  the  Ground  of  Fraud. — ^An. 
attorney  who  purchases  from  a  grantor  who  has  previously  sold 
and  conveyed  the  property,  with  notice  of  such  prior  deed,  ac- 
quires  no  right  to  institute  an  action  not  authorized  by  his 
grantor,  to  set  aside  the  former  deed  on  the  ground  of  frauds 
and  to  prosecute  such  action  in  opposition  to  his  grantor's  wishes. 

3.  Action — ^Right  of— Assignment — Section  20  of  the  Civil  Coda — 
Section  20  of  the  Civil  Code,  giving  to  the  person  to  whom  the 
transfer  or  assignment  is  made  the  right  to  be  substituted  in  th& 
action  if  the  right  of  the  plaintiff  be  transferred  or  assigned  duiv 
ing  the  pendency  of  the  action,  does  not  apply  to  a  case  where 
the  assignment  is  made  prior  to  the  institution  of  the  action  and 
the  action  itself  is  unauthorized  by  the  assignor.  It  is  also 
limited  to  those  cases  where  the  right  of  action  itself  is  a  proper 
subject  of  assignment 

STRATTON  &  STEPHENS  for  appellants. 

CHILDERS  &  CHILDERS  and  HOBSON  &  HOBSON  for  appel- 
lees. 

Opinion  op  the  Court  by  William  Bogebs  Clay,  Com- 
missioner— ^Affirming. 

On  April  18, 1911,  Zebedee  Stewart  and  wife  sold  and 
conveyed  to  Thomas  Stewart  his  interest  in  a  tract  of 
land  in  Pike  Connty,  Kentucky.  The  consideration  re- 
cited in  the  deed  was  $100.  On  April  24th,  he  brought 
this  action  to  have  the  deed  set  aside  on  the  ground  of 
fraud.  Before  defendant,  Thomas  Stewart,  was  sum- 
moned, his  attorneys  entered  his  appearance  and 
tendered  and  offered  to  file  an  agreed  judgment  by  which 
Zebedee  Stewart  released  his  right,  title  and  interest  in 
and  to  the  land  in  controversy  and  consented  that  Thomas 
Stewart  be  adjudged  the  owner  thereof.  Pending  the  de- 
cision of  the  court  on  the  entry  of  the  agreed  judgment^ 
Zebedee  Stewart  filed  an  amended  petition,  changing  in 
certain  respects  his  allegations  of  fraud.  E.  D.  Stephen- 
son, his  attorney,  then  filed  a  petition  asking  to  be  made 
a  party.    In  this  petition  Stephenson  pleaded  that  one 
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William  Fields  had  purchased  the  land  in  controversy 
from  Zebedee  Stewart  by  title  bond  dated  April  21, 1911, 
the  consideration  being  $25  in  cash  and  the  balance  pay- 
able when  the  title  to  the  land  was  perfected.  On  April 
25,  1911,  Fields,  for  the  consideration  of  $150,  $50  of 
which  is  recited  to  have  been  paid  in  cash,  assigned  and 
transferred  the  title-bond  to  E.  D.  Stephenson.  Stephen- 
son asked  the  right  to  prosecute  the  suit  in  his  name,  to 
final  judgment.  The  allegations  of  the  petition  and 
amended  petition  of  Zebedee  Stewart  were  denied  by 
answer,  which  further  alleged  that  after  the  deed  from 
Zebedee  to  Thomas  Stewart  had  been  recorded,  Stephen- 
son employed  Fields  to  go  to  plaintiff  and  procure  for 
him  the  title-bond  of  April  21,  1911 ;  and  it  further  al- 
leged that  the  title-bond  was  obtained  by  fraud.  The  al- 
legations of  the  petition  of  Stephenson  to  be  made  a 
party  were  also  denied,  and  defendant,  Tom  Stewart, 
further  pleaded  that  the  suit  was  instituted  and  was  be- 
ing prosecuted  without  the  knowledge  and  consent  of 
Zebedee  Stewart. 

About  the  time  of  the  institution  of  the  suit  by  Zebedee 
Stewart  against  Thomas  Stewart,  he  filed  another  suit 
in  the  Pike  Circuit  Court  against  K.  B.  Elswick  for  a 
partition  of  the  land,  alleging  that  he  was  the  owner  of 
an  undivided  one-eighth  interest  therein,  while  Elswick 
was  the  owner  of  the  other  seven-eighths.  Plaintiff  also 
set  up  a  claim  of  $4,000  for  the  use  of  his  part  of  the  land. 

The  two  cases  were  thereafter  consolidated  and 
heard  together.  On  final  hearing  the  court  held  the 
agreed  judgment  to  be  valid  and  entered  an  order  dis- 
missing the  petition  of  Zebedee  Stewart  and  the  peti- 
tion of  E.  D.  Stephenson,  and  adjudged  K.  B.  Elswick 
to  be  the  owner  of  the  land.  From  that  judgment  this 
appeal  is  prosecuted. 

The  record  discloses  the  following  facts:  The  deed 
from  Zebedee  Stewart  and  wife  to  Thomas  was  executed 
on  April  18,  1911,  and  recorded  on  April  20,  1911.  The 
title-bond  from  Zebedee  Stewart  to  William  Fields  was 
executed  on  April  21,  1911.  The  suit  was  instituted  on 
April  22,  1911.  The  title-bond  from  Zebedee  Stewart 
to  Fields  was  assigned  to  Stephenson  on  April  25,  1911. 
On  May  5,  1911,  Zebedee  Stewart  and  wife  and  Thomaa 
Stewart  deeded  the  land  in  controversy  to  K.  B.  Elswick. 
This  deed  was  lodged  for  record  on  May  6,  1911.  On 
the  same  day  Zebedee  Stewart  assigned  to  one  J.  E* 
Batliff  all  his  interest  in  the  title-bond  which  he  had  ex- 

Dlgitized  by^^jCJOQlC 


Stewart  v.  Stewart.  369 

wuted  to  "William  Fields  on  April  21st.  The  agreed  judg- 
ment dismissing  the  action  was  signed  by  Zebedee 
Stewart  on  May  9, 1911,  in  the  presence  of  four  witnesses. 

The  evidence  is  very  brief.  It  appears  that  Thomas 
Stewart  went  to  Zebedee,  and  telling  him  that  he  had  a 
share  in  the  land,  procured  him  to  execute  the  deed  of 
April  18,  1911.  No  money  was  paid  to  Zebedee  at  the 
time,  but  Tom  Stewart  told  him  he  would  pay  him  as 
soon  as  he  sold  the  land.  Zebedee  testifies  that  he  did 
not  authorize  the  bringing  of  the  suit  and  did  not  know 
the  suit  had  been  brought.  When  he  made  the  title-bond 
to  Fields  he  received  $25  in  cash,  which  he  subsequently 
returned.  He  was  paid  the  consideration  of  $625  when 
he,  together  with  Thomas  Stewart,  executed  the  deed 
to  Elswick.  He  was  willing  for  this  transaction  to 
stand.  It  further  appears  that  the  notary  who  took 
Zebedee  Stewart's  aclmowledgement  to  the  title-bond  to 
Fields,  told  Fields  of  the  fact  that  Zebedee  had  conveyed 
the  land  to  Tom  Stewart.  The  notary  also  testifies  that 
the  $25  cash  payment  was  paid  by  the  check  of  Stephen- 
son. Furthermore,  the  deed  of  April  18,  1911,  was  on 
record  when  the  title-bond  to  Fields  was  executed. 

It  will  be  seen  from  the  foregoing  evidence  that 
Stephenson  was  in  no  sense  a  bona  fide  purchaser  His 
representative,  Fields,  not  only  knew  of  the  deed  to  Tom 
Stewart,  but  that  deed  was  actually  on  record  at  the  time 
of  the  purchase  of  the  land  by  Fields.  Zebedee  says  the 
suit  was  unauthorized,  and  there  is  no  evidence  to  the 
contrary.  No  creditors  are  involved.  The  question  is, 
may  an  attorney,  with  knowledge  of  the  fact  that  a  party 
has  parted  with  his  title  to  property,  purchase  the  prop- 
erty and  maintain  an  action  in  his  grantor's  name,  in 
opposition  to  the  latter 's  wishes,  to  have  the  deed  from 
his  grantor  set  aside  on  the  ground  of  fraud.  A  convey- 
ance induced  by  false  and  fraudulent  representations  is 
not  void,  but  only  voidable.  As  a  general  rule  it  is  only 
voidable  on  the  motion  of  the  party  defrauded.  The  right 
to  set  aside  a  deed  on  the  ground  that  it  was  obtiained 
by  fraud  is  usually  personal  to  the  grantor.  When 
Stephenson  purchased  from  Zebedee  Stewart  he  pur- 
chased with  knowledge  of  the  fact  that  Zebedee  had  no 
title.  There  was  left  in  Zebedee  only  a  right  of  action 
against  Thomas  Stewart  to  have  the  deed  set  aside.  That 
right  of  action  was  one  which  Zebedee  Stewart  could  as- 
sert or  not  as  he  saw  fit.  It  was  not  the  subject  of  as- 
signment. As  a  matter  of  fact,  the  property  was  conveyed 
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to  Stephenson  *8  representative  before  suit  was  brought. 
The  fact  that  Stephenson  purchased  the  property  and 
thereafter,  without  authority,  instituted  an  action  in  the 
name  of  Zebedee  Stewart  to  have  the  deed  to  Tom 
Stewart  set  aside,  conferred  on  Stephenson  no  right 
thereafter  to  prosecute  the  action  in  the  face  of  Zebedee 
Stewart's  election  to  ratify  the  deed.  Jones  v.  Hill,  9 
Bush,  692;  Crocker  v.  Bellangee,  6  Wis.,  645;  Milwaukee 
&  St.  Paul  Railroad  Co.  v.  The  Milwaukee  &  Minnesota 
Eailroad  Co.,  20  Wis.,'  174.  Sectioii  20  of  the  Civil  Code, 
giving  to  the  person  to  whom  the  transfer  or  assignment 
is  made  the  right  to  be  substituted  in  the  action  if  the 
right  of  the  plaintiff  be  transferred  or  assigned  during 
the  pendency  of  the  action,  does  not  apply  to  a  case 
where  the  assignment  is  made  prior  to  the  institution 
of  the  action  and  the  action  itself  is  unauthorized  by  the 
assignor.  It  is  also  limited  to  those  cases  where  the  right 
of  action  itself  is  a  proper  subject  of  assignment. 
Judgment  aflBirmed. 


Bosworth,  Auditor  v.  State  University,  et  aL 

(Decided  June  13,  1913. 

Appeal  from  Franklin  Circuit  Court. 

1.  Corporations — ^Action  of  State  Institution  Which  is  a  Corporatioa 
— ^Employment  of  Counsel. — The  action  of  a  State  institution 
which  is  a  corporation  authorized  to  sue  and  be  sued,  will  not 
be  dismissed  because  the  attorney  bringing  the  action  has  not 
been  employed  as  provided  in  Subsection  5  of  Section  112  Ky. 
Statutes. 

2.  Constitutional  Law — ^Experiment  Station  of  State  University — 
Act  Providing  For. — The  act  of  March  11,  1912  Is  not  invalid 
under  section  51  of  the  Constitution  on  the  ground  that  it  amends 
the  act  of  March  21,  1910,  without  publishing  it  at  length,  the  act 
of  1912  simply  enlarging  the  powers  of  the  experiment  station. 

8.  Interest  Bearing  Warrants. — The  rule  laid  down  in  Rhea  v.  New- 
man»  153  Ky.,  604,  as  to  the  issuance  of  interest  bearing  war- 
rants, when  there  were  already  outstanding  such  warrants  be- 
yond the  amount  of  $500,000  over  and  above  the  cash  in  the 
treasury,  is  approved. 

JAMES  GARNETT,  Attorney  General  for  appellant 

STOLL  &  BUSH  for  appellees. 
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Opinion  op  the  Coubt  by  Chief  Justice  Hobson — ^Af- 
finaing. 

By  an  act  approved  March  11,  1912,  the  General  As- 
sembly appropriated  to  the  Agricultural  Experiment 
Station  of  the  State  University  at  Lexington,  Kentucky, 
for  the  current  fiscal  year  and  for  each  succeeding  year 
thereafter  $50,000  to  be  paid  quarterly  to  the  treasurer 
of  the  experiment  station  out  of  the  moneys  in  the  treas- 
ury of  the  Commonwealth  of  Kentucky;  and  the  Auditor 
for  the  payment  thereof  was  directed  to  draw  his  war- 
rant upon  the  Treasurer  as  in  all  other  claims  against 
the  Commonwealth.  The  Auditor,  Henry  M.  Bosworth, 
declined  to  issue  a  warrant  for  money  due  the  experi- 
ment station  under  the  act  and  this  suit  was  brought  to 
compel  him  by  mandamus  to  issue  it.  A  motion  to  dis- 
miss the  action  was  made  by  the  Attorney  General  upon 
the  ground  that  the  State  University  being  a  State  in- 
stitution had  no  authority  to  employ  counsel  without  the 
consent  of  the  Attorney  General,  the  suit  having  been 
brought  by  StoU  and  Bush  as  attorneys  for  the  plain- 
tiff. Subsection  5  of  section  112  of  the  Kentucky  Statutes 
is  as  follows : 

**The  Attorney  General  and  his  assistants  shall  at- 
tend to  all  litigation  and  business  in  or  out  of  the  State, 
required  of  him  or  them  under  this  act,  or  other  existing 
law  or  laws  hereinafter  enacted,  and  also  any  litigation 
or  business  that  any  State  officer  may  have  in  connection 
with  or  growing  out  of  his  official  duty;  and  no  State 
officer,  board  or  trustees  or  the  head  of  any  department 
or  institution  of  the  State  shall  have  authority  to  employ 
or  to  be  represented  by  any  other  counsel  or  attorney-at- 
law,  unless  an  emergency  arises,  which,  in  the  opinion  of 
the  Attorney  General  requires  the  employment  of  other 
counsel,  in  order  to  properly  protect  the  interest  of  the 
Commonwealth,  in  which  event  the  Attorney  General 
shall,  in  writing,  setting  forth  the  reasons  for  such  em- 
ployment, request  the  Governor  to  employ  such  addi- 
tional counsel.  Before  such  employment,  said  written 
requests  shall  be  filed  in  the  office  of  the  Secretary  of 
State,  and  shall  be  a  public  record,  and  a  copy  thereof 
shall  be  retained  and  kept  on  file  in  the  office  of  the  At- 
torney General.  Before  such  counsel  is  employed  his  fee 
and  compensation  shall  be  agreed  upon  and  fixed  by 
written  contract  by  the  Governor  and  said  counsel,  sub- 
ject to  the  approval  of  the  Attorney  General,  and  copies 
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thereof  shall  be  kept  on  file  in  the  office  of  the  Attorney 
General  and  the  Secretary  of  State.'' 

The  purpose  of  this  provision  is  to  protect  the  State 
or  any  department  or  institution  of  the  State  from  hav- 
ing to  pay  counsel  fees.  If  Stoll  and  Bush  were  asserting 
a  fee  against  the  experiment  station,  the  question  sought 
to  be  raised  by  the  motion  would  be  presented.  But  it 
was  not  the  purpose  of  the  statute  to  prevent  an  institu- 
tion of  the  State  from  bringing  a  suit  to  test  its  right 
when  the  Attorney  General  was  unwilling  to  employ  other 
counsel.  In  this  case  the  Attorney  General  represents  the 
Auditor,  and  it  was  not  the  purpose  of  the  statute  to 
prevent  such  a  suit  as  this  being  brought.  The  plaintiff 
has  capacity  to  sue  and  having  capacity  to  sue,  may  main- 
tain the  action.  The  motion  to  dismiss  the  action  as 
improperly  brought,  was  therefore  correctly  overruled. 

It  is  also  insisted  by  the  Attorney  General  that  the 
act  of  March  11,  1912  is  invalid  under  section  51  of  the 
Constitution  which  provides : 

*'And  no  law  shall  be  revised,  amended,  or  the  provi- 
sions thereof  extended,  or  conferred  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revised,  amended  ex- 
tended or  conferred,  shall  be  re-enacted  and  published 
at  lenth.'' 

It  is  insisted  that  the  act  of  March  11,  1912,  is  an 
amendment  to  the  act  approved  March  21, 1910,  and  that 
that  act  is  not  re-enacted  or  published  at  lenth.  The  act 
of  March  21, 1910,  is  entitled  ''An  act  to  establish  a  plant 
for  the  preparation  of  hog  cholera  serum  and  for  the 
distribution  of  same  to  the  farmers  of  the  State.''  In 
the  preamble  the  prevalence  of  hog  cholera  and  the 
necessity  for  the  serum  is  set  out  and  then  it  is  enacted 
that  at  the  experiment  station  a  plant  for  the  manufacture 
of  the  serum  shall  be  established ;  $2,000  is  appropriated 
for  the  purpose  of  installing  the  necessary  plant.  This 
is  the  sum  of  that  act.  (See  Acts,  1910,  p.  151.)  The  act 
of  March  11,  1912,  is  entitled  ''An  Act  to  benefit  the 
Agricultural  Experiment  Station  of  the  State  University, 
Lexington,  Kentucky,  appropriating  money  and  provid- 
ing revenues  for  the  maintenance  of  said  Experiment 
Station  and  for  conducting  experiments  in  the  various 
lines  of  Agriculture,  and  to  meet  the  increased  demands 
made  upon  it  as  a  public  institution."  (See  Acts,  1912, 
p.  134.)  In  the  preamble  to  the  act  the  reasons  for  its 
enactment  are  set  out  and  it  is  provided  in  the  act  that 
the  money  thereby  appropriated  shall  be  used  for  the 
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purpose  of  making  field  experiments  in  the  several  sec- 
tions of  the  State  to  ascertain  what  crops  and  treatment 
are  best  suited  to  each,  to  discover  the  best  methods  of 
orchard  treatment,  to  conduct  investigations,  to  develop 
the  beef,  pork  and  mutton  producing  interests  of  the' 
State,  to  devise  feeding  experiments,  to  demonstrate  the 
most  successful  combination  of  stock  foods,  to  investigate 
live  stock  conditions  both  at  home  and  abroad,  including 
both  horses  and  cattle;  to  conduct  investigations  for  the 
advancement  of  the  poultry  interests  of  the  State,  and  a 
number  of  other  like  matters.  The  act  of  1912  is  in  no 
sense  an  amendment  of  the  act  of  1910.  It  enlarges  the 
Agricultural  Experiment  station,  but  it  does  not  revise 
the  act  of  1910.  The  validity  of  such  legislation  was  up- 
held by  us  in  Pumell  v.  Mann,  105  Ky.,  87;  Com.  v. 
Reinecke  Coal  Co.,  117  Kv.,  855 ;  Murphy  v.  Citv  of  Louis- 
ville, 114  Ky.,  762;  Herndon  v.  Farmer,  114'Ky.,  200; 
Weimer  v.  Com'rs.,  124  Ky.,  383;  Mark  v.  Bloom,  141 
Ky.,  474. 

•  Lastly  it  is  insisted  that  there  was  on  April  30,  1913, 
outstanding  warrants  amounting  to  $2,024,476.50  and 
only  $229,820.32  in  the  treasury;  that  these  warrants  rep- 
resent sums  which  the  Commonwealth  of  Kentucky  is 
bound  to  pay,  and  that  in  the  aggregate  these  outstanding 
warrants  over  and  above  the  cash  in  the  treasury  amount 
to  a  sum  in  excess  of  $500,000.  On  this  question  the  case 
is  not  to  be  distinguished  from  Ehea  v.  Newman,  153 
Ky.,  604.  In  that  case  we  fully  considered  the  constitu- 
tional provisions  relied  on  and  held  them  not  applicable. 
We  adhere  to  the  conclusion  we  then  reached. 

The  circuit  court  having  properly  awarded  the  inan- 
damus  it  follows  that  his  judgment  must  be  affirmed. 

Judgment  affirmed. 


Illinoit  Central  Railroad  Company  v.  Carter. 

(Decided  June  13,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Third  Division). 

Master  and  Servant — Order  of  Superior — Effect  of — Contributory 
Negligence. — Where  a  wrecking  crew  bound  for  a  wreck  two  and 
one-half  mOes  distant  is  composed  of  twenty-flye  or  thirty  men, 
and  it  is  necessary  for  some  of  them  to  find  places  on  the  engine 
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elsewhere  than  in  the  cab,  an  order  by  the  foreman  In  charge  to 
"ride  the  engine^authorizes  one  of  their  number  to  make  a 
choice  between  riding  alone  on  the  cross-beam  of  the  pilot  or 
riding  with  others  on  the  coal  on  the  tender,  also  a  position  of 
danger,  and  therefore  to  take  a  position  on  the  cross-beam,  un- 
less such  position  was  so  obviously  dangerous  that  an  ordinarily 
prudent  person  would  have  refused  to  take  it 
2.  Same — Dangerous  Place — Order  of  Superior — Obvious  Danger. — 
Where  the  engineer  of  an  engine  bound  for  a  wreck  has  been  in- 
formed of  the  wreck  and  knows  where  it  is,  and  the  wreck  is 
only  two  and  one-half  miles  distant  and  the  track  between  the 
engine  and  the  wreck  is  closed,  and  no  other  collision  Is  to  be 
anticipated,  it  cannot  be  said  as  a  matter  of  law  that  the  position 
of  one  who,  in  obedience  to  the  order  of  the  foreman  in  charge 
to  "ride  the  engine,"  securely  fixes  himself  on  the  crossbeam  of 
the  pilot  in  preference  to  riding  with  other  employees  on  the  coal 
on  the  tender,  is  so  obviously  dangerous  that  a  person  of  ordinary 
prudence  would  have  refused  to  take  it 

L.  A.  FAUREST,  C.  L.  SIVLEY,  and  TRABUB,  DOOLAN  &  COX 
for  appellant. 

O'DOHERTY  &  YONTS  for  appellee. 

Opinion  of  the  Court  by  William  Bogebs  Clay, 
Commissioner — ^Affirming. 

In  this  action  for  damages  for  personal  injuries 
against  the  Illinois  Central  Eailroad  Company  plaintiff, 
Shelby  Carter,  obtained  a  verdict  and  judgment  for  the 
sum  of  $8,000.    The  railroad  company  appeals. 

The  only  error  relied  upon  is  the  failure  of  the  trial 
court  to  direct  a  verdict  in  favor  of  the  defendant. 

In  the  month  of.  September,  1910,  plaintiff  was  a 
laborer  in  the  service  of  the  railroad.  lie  lived  at  Cen- 
tral City  and  wa,s  a  member  of  an  extra  labor  crew, 
whose  foreman  was  John  Nunnelly.  On  the  night  of  Sep- 
tember 20,  1910,  there  was  a  wreck  on  defendant's  road 
at  White  Plains,  a  point  fifty-one  miles  south  of  Central 
City.  Nunnelly  received  orders  to  get  together  his  men 
and  other  men  for  the  purpose  of  taking  them  to  the 
wreck.  He  got  together  two  gangs  of  worlanen,  in  all  be- 
tween twenty-five  and  thirty  men.  They  were  picked  up 
at  Central  City  by  No.  103,  a  fast  passenger  train  bound 
for  Memphis.  The  men  were  also  accompanied  by  Greer, 
another  foreman,  and  by  McNamara,  the  road  supervisor. 
From  Central  City  to  Bakersport,  a  point  two  and  one- 
half  miles  from  the  wreck,  the  men  rode  in  the  smoker. 
The  train  was  in  charge  of  Conductor  HansborouglL 
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While  there  is  a  conflict  in  the  evidence,  plaintiff  and 
some  of  his  witnesses  say  that  before  reaching  Bakers- 
portj  Hansborongh  told  the  men,  Carter  among  them,  that 
they  would  have  to  get  out  of  the  smoker  at  Bakersport 
and  ride  upon  the  engine  to  the  wreck  at  White  Plains. 
At  Bakersport  the  passenger  train  was  placed  on  a  sid- 
ing. As  soon  as  this  was  done  the  men  left  the  smoker 
and  got  out  on  the  platform.  There  McNamara,  the  road 
supervisor,  who  was  in  charge  of  the  men,  repeated  the 
order  to  ride  on  the  engine.  The  mail  car  and  baggage 
car  were  between  the  smoker  and  the  engine.  The  night 
.  was  dark  and  foggy.  The  men  started  forward  in  the  di- 
rection of  the  engine.  Before  they  had  gone  far,  McNa- 
mara and  Nunnelly  changed  their  minds  and  the  latter 
told  the  men  to  go  in  the  baggage  car  instead  of  the  en- 
gine. Plaintiff,  who  had  gone  forward  to  the  engine,  did 
not  hear  the  order.  Plaintiff  claims  that  he  knew  that 
only  a  few  of  the  men  could  get  in  the  cab  of  the  engine 
and  that  the  rest  of  them  would  have  to  ride  either  on  the 
tender,  which  was  filled  with  coal,  or  on  the  pilot,  the  po- 
sition which  he  subsequently  took.  Believing  that  it 
would  be  safer  to  ride  on  the  pilot  instead  of  on  the  ten- 
der, he  took  a  position  on  the  cross-beam  back  of  the  pilot. 
There  was  a  bar,  of  an  elevation  of  about  three  and  one- 
half  inches,  which  extended  across  the  beam.*  Upon  this 
bar  were  iron  standards,  which  supported  the  boiler.  He 
sat  on  the  beam  with  his  back  against  the  left  standard, 
and  his  legs  over  the  iron  bar,  and  his  feet  hanging  down. 
He  caught  hold  of  the  bar.  While  plaintiff  was  in  this 
position  the  engine  and  two  car.s  proceeded  to  the  wreck. 
The  engine  ran  into  the  wreck,  and  plaintiff  was  so  badly 
injured  that  both  of  his  legs  had  to  be  amputated.  It  is 
not  insisted  that  the  collision  was  not  the  result  of  the 
negligence  of  defendant's  employees.  It  was  due  either 
to  the  failure  of  the  employees  of  the  wrecked  train  to 
properly  protect  that  train,  or  to  the  engineer's  lack  of 
reasonable  and  proper  caution  in-  preceding  to  the  wreck, 
of  which  he  had  been  advised. 

It  is  the  contention  of  the  defendant  that  even  if  it  be 
conceded  that  em  order  was  given  by  a  superior  officer  to 
the  men,  including  plaintiff,  to  ride  on  the  engine,  such  an 
order  cannot  be  fairly  construed  as  a  direction  to  ride  on 
the  pilot  of  the  engine,  and  that  plaintiff,  by  taking  a  po- 
sition on  the  pilot  instead,  of  in  the  cal>or  on  the  tender, 
voluntarily  chose  a  dangerous  place,  when  a  safer  place 
was  provided,  and  unnecessarily  exposed  himself  to  dan- 
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ger.  It  may  be  conceded  that  it  has  been  held  in  a  num- 
ber of  cases  that  the  cross-beam  or  pilot  is  manifestly  and 
obviously  a  most  dangerous  place  on  a  forward  moving 
engine,  and  one  who  voluntarily  takes  that  position,  when 
warned  not  to  do  so,  or  when  his  duties  do  not  require  him 
to  do  so,  needlessly  exposes  himself  to  danger,  and  is  not 
entitled  to  recover,  where  the  railroad  company  furnishes 
other  places  where  he  can  ride  in  safety.  B.  &  P.  R  .Co. 
v.  Jones,  95  U.  S.,  439;  Warden  v.  L.  &  N.  R.  E.  Co. 
(Ala.),  14  L.  E.  A.,  552;  Shannon ^s  Admr.  v.  L.  &  N.  E. 
E.  Co.,  70  S.  W.,  626;  26  Cyc,  1249;  Thompson  on  Negli- 
gence, Sec.  5621 ;  Atchison,  Topeka  &  Santa  Fe  Eailroad 
Co.  V.  Tindall  (Kan.),  2  Am.  Nog.  Eep.,  141.  The  facts 
here  present  a  different  case.  While  ordinarily  a  direc- 
tion to  ride  on  the  engine  might  not  authorize  an  employee 
to  get  on  the  cross-beam  of  the  pilot,  yet  the  order  in 
question  must  be  considered  in  the  light  of  the  circum- 
stances. According  to  plaintiff's  testimony  there  were 
twenty-five  or  thirty  men  in  the  crew.  All  of  them  could 
not  have  taken  positions  in  the  cab.  It  was  necessary  for 
some  of  them  to  ride  on  other  parts  of  the  engine.  Some 
of  them  would  have  had  to  ride  on  the  tender.  The  ten- 
der was  full  of  coal.  The  tender  rocks  considerably ;  the 
coal  is  liable  to  roll  about.  If  some  of  the  men  had  to  ride 
on  the  tender,  plaintiff,  being  one  of  the  younger  men,  had 
a  right  to  consider  the  position  that  he  would  take  on  the 
engine  from  the  standpoint  of  being  required  to  ride  on 
the  tender.  It  cannot  be  said  as  a  matter  of  law  that  a 
tender  loaded  with  coal  and  crowded  with  men  is  a  much 
less  dangerous  place  to  occupy  than  the  cross-beam  on  the 
pilot  when  occupied  by  only  one  inan.  Each  place  is  dan- 
gerous, and  it  is  not  a  case  of  a  choice  between  a  danger- 
ous and  a  safe  place.  Our  conclusion  is  that  the  order  to 
ride  on  the  engine,  considered  in  connection  with  the 
number  of  men  who  had  to  ride  and  the  necessity  for 
many  of  them  to  find  other  places  than  in  the  cab  of  the 
engine,  fairly  authorized  the  plaintiff  to  make  a  choice 
between  riding  alone  on  the  cross-beam  or  ridiag  with 
others  on  the  tender,  also  a  position  of  danger,  and,  there- 
fore, to  take  a  position  on  the  cross-beam,  unless  such  po- 
sition was  so  obviously  dangerous  that  an  ordinarily  pru- 
dent person  would  have  refused  to  take  it.  While  ordi- 
narily it  may  be  true  that  a  position  on  the  cross-beam  or 
pilot  of  an  engine  is  one  of  extreme  danger,  yet  the  fact 
that  an  employe  has  been  injured  while  in  such  position 
is  not  always  conclusive  on  the  question  of  contributory 
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negligence.  The  question  is,  was  the  result  an  ordinary 
and  likely  consequence  which  should  have  been  antici- 
pated by  a  person  of  ordinary  prudence  ?  The  engineer 
had  been  informed  of  the  wreck.  He  knew  where  the 
wrecked  train  was.  It  was  his  duty  in  proceeding  to  the 
wreck  to  keep  a  lookout  and  to  exercise  ordinary  care  to 
discover  the  wreck  and  avoid  a  collision.  The  track  be- 
tween the  engtQe  and  the  wreck  was  closed.  A  rear  end 
collision  was  just  as  probable  as  a  front  end  collision. 
Plaintiff  secured  himself  in  such  a  way  that  he  could  not 
be  jostled  off.  The  engine  had  only  two  and  one-half 
miles  to  go.  In  seating  himself  on  the  cross-beam  he  had 
a  right  to  take  these  facts  into  consideration,  and  it  can- 
not be  said  that  he  should  have  anticipated  that  the  engi- 
neer, in  going  to  the  wreck,  of  which  he  had  been  in- 
formed and  which  was  only  two  and  one-half  miles  away, 
would  have  been  so  grossly  negligent  as  to  run  his  engine 
into  the  wreck.  Considered  in  the  light  of  these  facts,  we 
cannot  say  as  a  matter  of  law  that  plaintiff's  position  was 
so  obviously  dangerous  that  an  ordinarily  prudent  person 
would  have  refused  to  take  it.  It  was  a  question  for  the 
jury. 

It  follows  that  the  peremptory  instruction  asked  for 
by  defendant  was  properly  refused. 

Judgment  affirmed. 


Forquer  y.  Bovard,  et  aL 

(Decided  June  13,  1913.) 

Appeal  from  Henry  Circuit  Court. 

1.  Deeds — ConBtruction — Defeasible  Fee. — Where  the  habendum 
clause  In  a  deed  is  "to  have  and  to  hold  the  same  unto  the  said 
Isaac  W.  Kelly  and  his  heirs;  but  if  the  said  Isaac  W.  Kelly  die 
without  issue  then  to  the  said  Griffin  Kelly  and  his  heirs,"  the 
grantee  acquires  a  defeasible  fee,  which  he  may  devise  in  the 
event  that  he  dies  leaving  issue. 

2.  Deeds — Restraint  on  Alienation. — The  language  of  a  deed  impos- 
ing certain  restrictions  on  alienation  examined,  and  the  restraint 
held  to  apply  only  during  the  lifetime  of  the  grantee,  or  after 
his  death  in  the  event  that  he  died  without  issue. 

3.  Wills — Construction. — The  testator  directed  that  the  remainder 
of  his  estate  be  equally  divided  among  his  children.  He  then 
added  the  following  clause:  "I  also  entail  the  land  on  and  dur- 
ing their  natural  life  with  the  right  to  will  the  same."  Held,  that 
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the  latter  proyision  being  meaningless  and  unintelligible  did  not 
limit,  diminish  or  qualify  the  estate  devised,  and  that  the  chil- 
dren of  the  testator  acquired  a  fee  under  the  wUL 

TURNER  &  TURNER  for  appellant 

H.  K.  BOURNE  for  appellees. 

Opinion  of  the  Coubt  by  Wiu^iam  Eogers  Clay,  Com- 
missioner— ^Affirming. 

On  February  1,  1913,  plaintiffs,  Sallie  K.  Bovard  and 
John  Bovard,  sold  to  defendant,  L.  G.  Forquer,  a  tract 
of  land  located  in  Henry  County,  Kentucky.  By  the  con- 
tract, which  was  in  writing,  plaintiffs  obligated  them- 
selves to  make  to  the  defendant  a  good  and  vendible  title 
on  or  before  March  1, 1913,  and  deliver  to  him  the  posses- 
sion of  the  land.  In  conformity  with  their  contract,  they 
placed  the  defendant  in  possession  and  tendered  to  him 
a  deed  to  the  property.  Defendant  declined  to  accept 
the  deed  and  pay  for  the  property,  and  plaintiffs  brought 
this  action  for  specific  performance.  The  defense  is  based 
on  an  allegation  that  plaintiffs^  title  was  defective.  On 
final  hearing,  the  chancellor  gave  judgment  in  favor  of 
plaintiffs,  and  the  defendant  appeals. 

The  land  in  controversy  is  a  part  of  a  tract  of  142^ 
acres  of  land  which  Griffin  Kelly  and  his  wife  conveyed 
to  their  son,  Isaac  W.  Kelly  by  deed  dated  May  11,  1871. 
Griffin  Kelly  died  testate  in  the  year  1887.  He  appointed 
his  two  sons,  Isaac  W.  and  Clinton  Kelly  his  executors. 
The  tract  of  land  in  controversy  was  not  mentioned  in  the 
will.  Isaac  W.  Kelly  died  in  the  year  1910.  He  left  a  will 
by  which  he  devised  the  property  in  question  to  his 
children.  In  the  division  of  this  estate  plaintiff,  Sallie 
K.  Bovard,  obtained  as  her  share  the  land  in  controversy. 

The  questions  presented  are:  (1)  What  character  of 
estate  did  Isaac  W.  Kelly  acquire  under  the  deed  from  his 
father.  Griffin  Kelly?  (2)  Did  he  have  the  right  to  devise 
the  property?  (3)  What  character  of  estate  did  his  chil- 
dren acquire  under  his  will? 

The  deed  of  May  11, 1871,  is  between  Griffin  Kelly  and 
his  wife  of  the  first  part,  and  Isaac  W.  Kelly  of  the  sec- 
ond part.    The  granting  clause  is  as  follows: 

**  That  for  and  in  consideration  of  the  sum  of  one  dol- 
lar cash  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged  as  well  as  in  consideration  of  natural  love 
and  affection  the  said  first  parties  do  give  grant,  bargain, 
alien  convey  and  confirm  and  by  these  of  warranty  have 
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given,  granted  bargained,  alienated,  conveyed  and  con- 
firmed unto  the  said  Isaac  W.  Kelly  the  following 
described  property,  viz*/'  (Here  follows  description.) 

The  habendum  clause  is  as  follows: 

**To  have  and  to  hold  the  same  unto  the  said  Isaac 
W.  Kelly  and  his  heirs:  but  if  the  said  Isaac  W.  Kelly 
die  without  issue  then  to  the  said  Griffin  Kelly  and  his 
heirs  without  power  of  alienation  or  encumbrance  during 
the  life  time  of  said  Isaac  W.  Kelly  or  for  twenty-one 
years  after  his  death  unless  by  and  with  the  consent  of 
the  said  Griffin  Kelly  in  writing  expressed.  But  if  after 
the  death  of  the  said  Griffin  Kelly  the  said  Isaac  desires 
to  sell  said  property  he  may  do  so  upon  giving  written 
notice  of  his  intention  to  the  executors  of  Griffin  and 
upon  the  expressed  condition  that  the  proceeds  of  such 
sale  shall  be  invested  in  other  real  estate  subject  to  the 
same  conditions  and  limitations  as  the  property  hereby 
conveyed  and  the  purchaser  is  responsible  for  such  re- 
investment and  any  such  sale  shall  be  void  unless  such 
investment  is  actually  made. 

**  Provided  always  that  the  estate  and  premises  hereby 
conveyed  shall  be  forever  free  from  and  not  subject  to 
any  debt  or  liability  whatever  that  may  hereafter  be  con- 
tracted or  incurred  by  the  said  Isaac  W.  Kelly  and  pro- 
vided always  that  there  is  excepted  from  the  restraint 
against  alienation  and  encumbrance  all  that  portion  of 
the  land  hereby  conveyed  which  lies  on  the  south  side  of 
New  Castle  and  Bethlehem  pike,  the  title  to  which  is  here- 
by  vested  absolutely  in  said  Isaac  W.  Kelly  with  full 
power  to  dispose  of  same.'* 

It  will  be  observed  that  the  habendum  clause  is  *Ho 
have  and  to  hold  the  same  unto  the  said  Isaac  W.  Kelly 
and  his  heirs :  but  if  the  said  Isaac  W.  Kelly  die  without 
issue  then  to  the  said  Griffin  Kelly  and  his  heirs,  etc.** 
It  is  clear  that  under  the  deed  in  question  Isaac  W.  Kelly 
took  a  fee  to  the  property  conveyed,  subject  to  be  de- 
feated by  his  death  without  issue.  In  other  words,  he  took 
a  defeasible  fee.  As  a  matter  of  fact,  he  died  leaving  issue. 
The  contingency  on  which  the  estate  was  to  be  defeated 
never  happened.  He  therefore  had  the  right  to  devise 
the  property  unless  the  restrictions  imposed  by  the  deed 
prevented  him  from  doing  so.  It  will  be  observed  that 
the  restraint  on  alienation  is  not  absolute.  The  deed 
simply  provides  that  before  the  property  can  bo  alienated, 
the  consent  of  Griffin  Kelly  or  his  executors  shall  be  ob- 
tained in  writing.    The  law  does  not  favor  restraints  on 
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alienation,  and  in  the  case  of  doubt  will  adopt  that  con- 
struction which  favors  the  right  to  convey.  Here  the 
restraints  attempted  to  be  imposed  are  very  ambiguous 
and  uncertain.  Rearing  this  fact  in  mind,  we  conclude 
that  the  grantor  did  not  intend  the  restraint  to  apply 
after  the  death  of  Isaac  W.  Kelly,  unless  he  died  without 
issue.  The  deed  did  not  attempt  to  impose  any  restraint 
upon  his  right  to  devise  the  property.  We  therefore  con- 
clude that  he  did  have  that  right,  and  that  the  property 
in  question  passed  to  his  children  by  virtue  of  his  will. 

The  will  in  question,  besides  containing  other  provi- 
sions not  necessary  to  be  mentioned,  contains  the  follow- 
ing: 

'*Sec.  7:  The  rest  of  my  remaining  estate  I  desire 
divided  equally,  among  my  children  except  in  the  case  of 
Mrs.  Rebecca  J.  K.  Samuell  I  have  already  given  $800 
in  cash  consequently  all  the  rest  of  the  children  must  be 
made  equal  to  her  and  the  balance  leff  then  to  be  equally 
divided  among  all  of  my  children.  I  also  entail  the  land 
on  and  during  their  natural  life  with  the  right  to  will  the 
same.'* 

It  will  be  seen  that  after  devising  his  children  the  fee 
in  the  land,  he  adds  the  provision  '*!  also  entail  the  land 
on  and  during  their  natural  life  with  the  right  to  will 
the  same. ' '  In  our  opinion,  the  language  employed  means 
nothing.  Where  the  testator  devises  a  fee,  the  estate 
will  not  be  held  to  be  limited,  diminished  or  qualified  by 
a  subsequent  provision  which  is  altogether  unintelligi- 
ble. We  therefore  conclude  that  the  children  of  Isaac 
W.  Kelly  acquired  a  fee  in  the  land  devised  by  him,  and 
that  the  deed  from  his  daughter,  Sallie  K.  Bovard,  and 
her  husband,  James  Bovard,  was  sufficient  to  vest  in  de- 
fendant a  good  title  to  the  tract  of  land  in  controversy. 

Judgment  affirmed. 


Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Co. 

V.  Reed. 

(Decided  June  13,  1913.) 

Appeal  from  liincoln  Circuit  Court. 

1.  Railroads — ^Action  for  Persoual  Injuries — Evidence. — The  state- 
ment of  a  witness  on  cross  examination  that  the  engineer  from 
his  cab  could  see  the  crossing  where  the  injury  occurred,  means 
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nothing  more  than  one  from  the  cab  o^  the  engine  having  an  un- 
obstructed view  could  have  seen  the  crossing  by  the  light  of  the 
engine's  head  light,  and  was  not  a  contradiction  of  the  engi- 
neer's statement  that  he  could  not  see  the  crossing  because  of  a 
curve,  and  was  harmless  from  any  view. 

2.  Instructions — ^Action  for  Personal  Injuries — ^Evidence  of  Intoxica- 
tion of  Plaintiff — Submission  of  Issue. — ^While  in  an  instruction 
defining  ordinary  care,  evidence  of  plaintiff's  intoxication  at  the 
time  of  the  injury  was  not  submitted  to  the  jury,  this  phase  of 
the  matter  was  properly  set  forth  in  an  instruction  on  contribu- 
tory negligence,  and  the  two  instructions  taken  together  fairly 
submitted  these  issues  to  the  jury. 

3.  Railroads — Speed  of  Train — Negligence  in  Failing  to  Have  Head- 
light or  to  Give  Signals. — The  right  of  recovery  being  based  upon 
the  negligence  in  failing  to  have  a  headlight,  or  to  give  the  sig- 
nals, the  reference  in  the  instruction  to  the  speed  of  the  train 
was  not  prejudicial. 

4.  Railroads — ^Action  for  Personal  Injuries — ^Verdict — ^Evidence. — In 
an  action  against  a  railroad  company  for  personal  injuries, 
where  the  plaintiff's  skull  was  fractured  and  a  leg  and  arm 
broken,  evidence  examined  and  held  that  a  verdict  for  16,000  is 
sustained  by  the  evidence. 

JOHN  GALVIN,  J.  W.  ALCORN  and  K.  S.  ALCORN  for  appel- 
lant 

ROBERT  HARDING,  JOHN  W.   RAWLINGS,  and   EMMET   PUR- 
TEAR  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Turner — AffirmiTig. 

On  the  night  of  the  21st  of  October,  1911,  shortly  after 
dark,  appellee  while  going  south  in  a  bnggy  on  the  Hus- 
tonville  and  Danville  turnpike  near  a  small  village  called 
MilledgevilUe  was  struck  by  one  of  appellant's  north 
bound  freight  trains  at  a  grade  crossing.  His  skull  was 
fractured,  one  leg  was  broken  and  one  arm  broken.  He 
brought  this  suit  for  damages,  and  recovered  a  judgment 
for  $6,000,  from  which  the  company  appeals. 

Appellee  was  a  resident  of  Casey  County,  and  lived 
about  twelve  or  fourteen  miles  from  Junction  City,  and 
on  the  day  in  question  drove  from  his  home  to  Junction 
City  in  company  with  one  Dr.  Settles.  They  arrived  at 
Junction  City  in  the  middle  of  the  afternoon,  and  appel- 
lee remained  there  until  nearly  or  about  dark  when  he 
started  to  return  home  alone,  and  after  going  several 
miles  was  struck  at  the  crossing  near  Milledgeville. 

He  sets  out  in  his  petition  three  forms  of  negligence : 

(1)  That  the  train  was  running  at  a  dangerously 
hi|2:h  rate  of  speed. 
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(2)  That  it  was  night  time  and  the  engine  had  no 
headlight  burning. 

(3)  That  the  statutory  signals  were  not  given  as  t^e 
train  approached  the  crossing. 

The  answer  of  the  defendant  denied  negligence  in 
either  of  the  respects  named,  and  in  a  separate  paragraph 
pleaded  contributory  negligence  upon  the  part  of  appel- 
lee. 

The  first  error  complained  of  is  that  the  court  per- 
mitted the  witness,  Eph  Caldwell,  to  state  on  cross-ex- 
amination that  the  engineer  from  his  cab  could  see  the 
crossing  in  question,  when  the  witness  himself  admitted 
that  he  had  never  made  an  observation  from  the  cab  at 
that  point.  It  is  insisted  that  this  was  violative  of  the 
rule  that  a  witness  may  not  give  opinion  evidence  con- 
cerning subject  matter  as  to  which  he  has  made  no  obser- 
vation. This  evidence  seems  to  have  been  regarded  as 
particularly  harmful  in  view  of  the  fact  that  the  engineer 
had  testified  that  it  was  impossible  for  him  to  see  this 
crossing  because  of  a  curve  in  the  track,  and  because  his 
view  was  wholly  obstructed  by  the  boiler  in  front  of  him. 

But  an  examination  of  the  testimony  of  the  witness, 
Caldwell,  shows  that  he  was  only  permitted  to  say  that 
one  having  an  unobstructed  view  ^  from  the  cab  could 
have  seen  the  crossing.  His  testimony  on  this  point 
means  nothing  more  than  that  one  from  the  cab  of  the 
engine  having  an  unobstructed  view  could  have  seen  the 
crossing  by  the  light  from  the  engine's  headlight.  His 
testimony  was  in  no  sense  a  contradiction  of  the  engi- 
neer's statement,  and  was  harmless  from  any  view. 

There  was  considerable  evidence  introduced  tending 
to  show  that  the  appellee  was  intoxicated  at  the  time  of 
the  accident,  and  it  is  urged  for  appellant  that  the  court 
in  its  instruction  defining  ordinary  care,  ignored  this  evi- 
dence, and  failed  to  require  of  appellee  such  care  for  his 
own  safety  as  an  ordinarily  prudent  person  would  have 
exercised  under  similar  circumstances  when  sober;  and 
refers  to  the  cases  of  the  City  of  Covington  v.  Lee,  28  R., 
493;  L.  &  N.  V.  Gardner,  140  Ky.,  772.  Undoubtedly  one 
who  is  intoxicated  to  such  an  extent  as  to  render  him  in- 
capable of  exercising  ordinary  care  for  his  own  safety, 
will  be  deemed  guilty  of  contributory  negligence  so-  as  to 
defeat  a  recovery  in  such  case ;  but  this  phase  of  the  mat- 
ter was  fully  and  properly  set  forth  in  another  instruc- 
tion on  the  subject  of  contributory  negligence,  wherein 
the  jury  was  told  that  if  he  was  at  the  time  so  much  under 
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the  influence  of  liquor  as  that  he  was  incapable  of  exercis- 
ing, and  did  not  exercise  for  his  own  safety  that  degree  of 
care  which  would  have  been  exercised  by  a  sober  and 
ordinarily  prudent  man  under  similar  circumstances,  he 
could  not  recover.  The  two  instructions  taken  together 
fairly  submitted  these  issues  to  the  jury. 

The  evidence  is  that  Milledgeville  is  a  small  village 
containing  about  one  hundred  and  fifty  (150)  people,  and 
about  a  mile  south  of  it  is  another  village,  Moreland,  of 
about  the  same  size,  and  that  the  crossing  in  question  is 
at  the  outskirts  of  Milledgeville  on  the  south,  and  that 
there  are  some  scattered  houses  along  the  route  between 
the  two  towns ;  it  is  urged  as  ground  of  reversal  that  the 
court  erred  in  referring  in  its  instruction  to  the  speed  of 
the  train,  and  erred  in  not  defining  what  it  meant  by  using 
the  expression  **high  and  dangerous  rate  of  speed''  in 
the  first  instruction. 

It  is  true  that  the  law  only  requires  that  the  speed  of 
trains  be  slackened  upon  their  approach  to  crossings  in 
or  near  populous  cities  and  towns  where  the  presence  of 
I)ersons  on  the  track  may  be  reasonably  anticipated,  and 
that  this  rule  does  not  apply  to  ordinary  country  cross- 
ings. (L.  &  N.  V.  MoUoy,  122  Ky.,  219) ;  but  an  analysis 
of  the  instruction  given  in  this  case  discloses  that  while 
there  was  carelessly  used  in  the  opening  part  of  it  the  ex- 
pression that  if  **the  train  of  the  defendant  company 
came  to  the  crossing  while  plaintiflf  was  crossing  same  at 
high  and  dangerous  rate  of  speed,''  &c.,  yet  in  the  latter 
part  of  the  instruction  the  plaintiff's'  right  to  a  recovery 
is  wholly  predicated  upon  *'the  failure  of  the  defendant 
to  have  a  head-light  on  its  engine  *  *  *  or  because  of 
the  failure  of  the  defendants  to  give  reasonable  warning 
•  *  *  by  ringing  its  engine  bell,  or  sounding  its  engine 
whistle." 

It  would  have  been  much  better  to  have  left  out  of  the 
instruction  any  reference  to  the  speed  of  the  train,  but  as 
the  right  of  recovery  was  wholly  based  upon  the  negli- 
gence in  failing  to  have  a  headlight,  or  in  failing  to  give 
tiie  signals,  we  do  not  think  it  prejudicial  in  this  case.  It 
is  clear  from  the  whole  record  that  the  verdict  was  based 
upon  the  alleged  negligence  in  one  or  the  other  of  these 
respects;  in  fact  the  speed  of  the  train  was  given  no 
prominence  whatever  at  any  stage  of  the  trial,  and  there 
was  no  evidence  introduced  by  either  party  upon  that 
subject  except  incidentally. 
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It  is  not  the  modem  policy  of  the  courts  to  seize  upon 
careless  expressions  in  instructions  and  grant  new  trials 
upon  such  grounds ;  in  fact  under  the  very  terms  of  our 
Code  of  Practice,  we  are  authorized  to  reverse  .judgments 
only  where  there  has  been  an  error  prejudical  to  the  sub- 
stantial rights  of  appellant. 

Lastly  it  is  said  the  verdict  is  flagrantly  against  the 
evidence,  but  this  cannot  be  sustained.  On  each  of  the 
three  vital  issues  in  the  case:  (1)  Whether  the  headlight 
was  burning,  (2)  Whether  the  signals  were  given,  (3) 
AVhether  the  appellee  was  drunk,  there  was  strong  and 
convincing  testimony  introduced  by  each  party.  While 
the  number  of  witnesses  testifying  for  the  parties  on  the 
three  issues  varied,  and  the  preponderance  may  have 
been  with  the  appellant  on  one  or  more  of  them,  they 
were  all  fairly  submitted  to  the  jury,  and  we  do  not  feel 
justified  in  disturbing  the  verdict. 

On  the  whole  case  we  see  no  substantial  error  to  the 
prejudice  of  appellant. 

Judgment  affirmed. 


Mengel  Box  Company  v.  Hall. 

(Decided  June  13,  1913.) 

Appeal  from  Fulton  Circuit  Court. 

1.  Damages — ^Action  for  Breach  of  Contract — Contract  of  Employ- 
ment— Change  of  Contract — Evidence. — Following  an  injury  to' 
appellee  resulting  in  the  amputation  of  a  leg,  appellant's  adjuster 
paid  him  $260,  and  as  aippellee  contends  entered  into  a  contract 
with  him  to  give  him  employment  for  life.  Upon  being  informed 
by  the  foreman  that  the  appellant  could  not  employ  him,  he  in- 
stituted this  action  for  damages  for  breach  of  contract  *  Upon 
the  issue  as  to  the  change  in  the  contract,  the  adjuster  stated 
In  general  terms  that  the  contract  as  written  was  the  true  con- 
tract, but  he  does  not  deny  that  he  made  the  Interlineation  in  it 
or  that  he  read  out  the  contract  as  claimed  by  appellee  and  his 
witness  who  was  present  at  the  time  of  its  execution. 

2.  Contracts — Action  for  Breach  of — Instructions. — The  contention 
of  appellant  that  a  peremptory  instruction  should  have  been 
given  because  appellee  had  not  shown  that  he  had  applied  to  the 
manager  and  principal  agent  for  employment  cannot  be  sustained 
because  the  evidence  shows  there  are  sub-managers  over  the  dif- 
ferent departments  of  appellant's  large  business,  and  that  appellee 
did  apply  several  times  to  the  manager  of  the  department  In 
which  he  had  worked. 
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8.  Damages— Action  for  Breach  of  Contract — ^Instructions. — ^There 
is  no  merit  in  the  contention  that  the  court  improperly  refused 
to  instruct  the  Jury  to  find  for  defendant  if  they  believed  the  ad- 
juster had  no  authority  to  make  the  settlement  for  the  reason 
that  there  was  no  evidence  upon  which  to  base  such  an  instruc- 
tion. 

TTLER  &  AMBERG  for  appellant 

HESTER  &  HESTER  for  appellee. 

OpnnoN  OP  THE  CoTJBT  BY  JuDGB  TuENBB — ^Affirming. 

On  the  20tli  of  June,  1911,  appellee  while  employed  by 
appellant  was  injured,  as  a  result  of  which  it  was  neces- 
sary to  amputate  one  of  his  legs. 

After  about  eight  weeks  he  was  able  to  get  around 
again  on  his  crutches,  and  returned  to  work  for  appel- 
lant, but  at  the  end  of  about  two  weeks  he  again  had 
trouble  with  his  leg,  and  was  compelled  to  quit. 

About  the  time  he  began  to  recover  from  this  back 
set,  he  was  threatening  to  institute  suit  against  the  com- 
pany, negotiations  looking  to  a  settlement  were  pending 
between  him  and  E.  L.  Howard,  the  company's  adjuster, 
whose  business  it  was  to  settle  such  claims.  Finally  on 
the  12th  of  September  they  reached  an  agreement  as 
alleged  hj  appellee,  whereby  the  company  was  to  pay 
him  $260  m  cash  and  all  of  the  expenses  of  his  illness,  and 
give  him  employment  for  life  either  in  feeding  a  glue  ma- 
chine or  marking  bundles  in  its  factory  at  the  same  wages 
he  was  receiving  when  injured  which  was  $1.50  per  day. 

After  reaching  these  terms,  Howard  left  appellee's 
home,  went  to  the  oflSce  of  the  company  and  returned  with 
a  check  for  $260,  and  a  printed  form  of  contract,  the 
blank  spaces  in  which  were  filled  out  in  his  (Howard's) 
hand  writing.  The  writing  was  signed  by  appellee  in 
the  presence  of  his  wife,  Howard,  and  his  step-daughter, 
Miss  Hatley. 

As  soon  as  appellee  was  able,  he  applied  to  the  fore- 
man under  whom  he  had  formerly  worked  for  his  posi- 
tion, and  he  was  referred  by  him  to  another,  who  in  turn 
sent  him  back  to  the  foreman.  This  occurred  several 
times,  and  he  was  finally  informed  by  the  foreman  that 
they  were  under  no  obligation  to  employ  him,  and  had 
no  place  for  him.  Thereupon,  he  instituted  this  action 
for  damages  for  breach  of  the  contract,  and  the  jury  re- 
turned a  verdict  for  $2,500  in  his  favor,  and  the  company 
appeals. 
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The  company  in  its  answer  denied  that  there  was  any 
contract  of  employment,  and  produced  the  written  con- 
tract which  had  nothing  in  it  about  any  employment  what- 
ever. The  original  contract  was  filed  with  the  answer, 
and  on  that  same  day  the  plaintiff  filed  an  amended  peti- 
tion wherein  he  alleged  that  he  had  just  seen  the  written 
contract  for  the  first  time  since  its  execution,  and  that  the 
defendant's  agent  had  fraudulently  represented  to  him 
at  the  time  of  its  execution  that  it  contained  the  employ- 
ment agreement,  and  had  at  the  time  read  over  said  con- 
tract to  the  plaintiff  before  he  signed  the  same  as  contain- 
ing said  agreement,  and  that  he  believed  at  the  time  he 
signed  it  that  it  did  contain  the  same,  and  that  Howard 
falsely  read  the  contents  of  said  writing  to  the  plaintiff 
for  the  fraudulent  purpose  of  deceiving  him.  The  af- 
firmative allegations  in  this  amendment  were  by  agree- 
ment traversed  on  the  record. 

The  evidence  of  the  plaintiff  and  Miss  Hatley  is  that 
After  Howard  came  back  from  the  factory  with  the  check 
and  contract,  that  appellee  said  he  wanted  to  read  the 
contract  before  he  signed  it,  and  that  Howard  said  that 
he  was  in  a  hurry,  that  he  wanted  to  catch  a  train  and 
that  he  would  read  it;  that  after  he  (Howard)  got  back 
to  the  house,  he  made  some  interlineation  in  the  contract, 
and  then  read  it  aloud,  and  read  it  as  containing  an  agree- 
ment to  employ  appellee  for  life  at  $1.50  per  day,  either 
in  feeding  a  glue  machine  or  marking  bundles,  and  that 
immediately  after  it  was  signed,  Howard  took  the  con- 
tract and  left. 

Howard's  testimony  states  in  general  terms  that  the 
contract  as  written  was  the  true  contract  between  the 
parties,  but  does  not  specifically  deny  either  that  he  made 
an  interlineation  while  at  appellee's  house,  or  that  he 
read  out  the  contract  as  claimed  by  appellee  and  Miss 
Hatley. 

The  appellant's  contention  that  a  peremptory  instruc- 
tion should  have  been  gven  upon  the  ground  that  ap- 
pellee had  not  shown  that  he  had  ever  applied  to  the  man- 
ager and  principal  agent  of  appellant  to  give  him  em- 
ployment and  had  never  been  denied  such  employment  by 
such  manager  and  principal  agent,  cannot  be  sustained. 

The  evidence  is  that  appellant's  business  is  a  very 
large  one,  and  is  sub-divided  in  such  way  that  certain 
sub-managers  or  bosses  have  charge  of  their  respective 
departments,  and  that  appellee  did  apply  several  times 
to  the  manager  or  boss  of  the  department  in  which  he 
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had  formerly  worked,  and  that  said  sub-manager  had  the 
authority  to  employ  and  discharge  those  under  him. 

Appellant  also  complains  that  the  court  refused  to 
instruct  the  jury  as  requested  by  it  that  if  they  believe 
Howard  had  no  authority  to  make  the  settlement  as  al- 
leged, that  they  should  find  for  the  defendant,  but  there 
was  no  evidence  upon  which  to  base  any  such  instruction ; 
the  evidence  of  Howard  himself  showed  that  he  was  the 
regular  adjuster  of  such  claims  against  the  company, 
and  had  adjusted  neady  all  the  claims  of  that  character 
against  the  company  for  two  years. 

The  instructions  given  by  the  court  fairly  presented 
the  issues  and  are  not  seriously  objected  to. 

It  is  shown  by  appellee  that  he  sought  other  em- 
ployment, but  that  by  reason  of  his  crippled  condition 
there  was  very  few  things  that  he  could  do,  and  that  his 
earning  capacity  was  very  limited;  he  was  only  twenty- 
four  years  of  age  at  the  time  of  the  accident,  and  was  a 
strong  and  healthy  man,  then  earning  $1.50  per  day. 

Under  these  circumstances  the  judgment  for  $2,500 
can  in  no  sense  be  considered  excessive. 

Judgment  afiSrmed. 


Chesapeake  &  Ohio  Railway  Company  y.  Robbiiu. 

(Decided  June  13,  1913.) 

Appeal  from  Bath  Circuit  Court. 

1.  Damages — Overflow  Prom  ObBtructlon  of  Creek — ^Negllgence — 
Measure  of  Damages — The  claim  of  damages  asserted  by  appel- 
lee for  the  overflow  of  her  two  lots  and  the  buildings  thereon, 
having  resulted  from  the  obstruction  of  the  waters  of  two  creeks 
by  abutments,  piers  and  embankments  erected  by  appellant  in 
bridging  the  streams,  the  structures  admittedly  being  of  a  perma- 
nent character,  and  not  negligently  constructed,  it  was  properly 
held  by  the  trial  court  that  the  case  was  one  in  which  but  a  single 
recovery  could  he  had;  the  measure  of  damages  ibeing  the  differ- 
ence in  the  vendible  value  of  the  real  estate  just  Ibefore  and  im- 
mediately after  its  overflow. 

2.  Damages — Overflow  From  Obstruction  of  Creek — ^Right  of  Action 
for. — ^Although  the  bridge  abutments,  piers  and  embankments 
causing  the  overflow  of  appellee's  lots  were  erected  in  1906,  as 
it  was  not  reasonably  apparent  to  an  ordinarily  prudent  person 
at  the  time  of  their  completion,  that  they  would  so  obstruct  the 
waters  of  the  two  creeks  as  to  cause  them  to  overflow  the  lots, 
the  right  of  action  therefor  did  not  then  arise,  but  accrued  after 
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the  overflow  of  the  property  in  1909,  as  it  was  not  until  the  hap- 
pening of  that  event  that  it  became  reaBonabl7  apparent  to, a 
person  of  ordinary  prudence  that  the  structures  would  cause  in- 
jury to  the  property. 
8.  Damages — Injury  to  Real  Estate. — ^A  party  is  not  required  to  sue 
for  damages  to  his  real  estate  resulting  from  a  permanent  struc- 
ture, until  it  becomes  reasonably  apparent  that  he  has  suffered 
such  damages. 

SHELBY  &  SHELBY,  LEWIS  APPERSON,  R.  L.  NORTHCUTT 
and  H.  C.  GUDGELL  for  appellant 

€.  W.  GOODPAlSTBR,  JNO.  A.  DOUGHERTY  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Settle — ^AflSrming, 

This  action  was  brought  by  the  appellee  against  the 
appellant  to  recover  damages  for  the  flooding  of  two 
houses  and  lots,  owned  by  her,  in  the  village  of  SaJt  lick, 
caused,  as  alleged,  by  the  acts  of  appellant  in  erecting 
concrete  abutments  and  piers  to  support  its  brdges  over 
Salt  Lick  and  Mud  Lick  Creeks,  and  embankments  ap- 
proaching same,  whereby  the  waters  of  the  creeks  were 
so  obstructed  and  diverted  from  their  natural  channel 
and  flow,  as  to  make  them  back  upon  and  overflow  the 
property  in  question  to  its  great  injury.  The  trial  re- 
sulted in  a  verdict  awarding  appellee  $400  damages ;  and 
from  the  judgment  entered  thereon  this  appeal  is  prose- 
cuted. The  village  of  Salt  Lick  is  situated  in  the  Licking 
Valley,  Bath  County,  not  far  from  the  Licking  Eiver 
which  lies  a  mile  or  two  north  of  it.  Appellant's  railroad 
runs  through  the  valley  and  village  crossing  both  Mud 
Lick  and  Salt  Lick  creeks  before  reaching  the  village; 
both  streams  being  tributaries  of  the  Licking  River.  Its 
bridge  over  Mud  Lick  is  three  quarters  of  a  mile  from 
appellee's  property  and  the  bridge  over  Salt  Lick  a  half 
mile  therefrom.  In  addition  to  these  streams,  there  are 
two  smaller  streams  near  or  in  the  village,  known  as  Hog 
Branch  and  Dickerson's  Branch.  Prior  to  1906,  appel- 
lant's trains  crossed  Mud  Lick  and  Salt  Lick  creeks  upon 
trestles ;  in  that  year,  however,  iron  or  steel  bridges  were 
substituted  for  the  trestles  and  these  bridges  had  to  be 
supported  by  concrete  abutments  and  piers,  which  were 
erected  on  either  side  of  and  in  the  streams ;  and,  in  ad- 
dition, fills  were  constructed  at  the  ends  of  each  of  the 
bridges.  The  valley  being  low,  the  village,  by  reason  of 
its  situation  in  the  angle  formed  by  the  two  creeks,  is 
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at  times  subject,  in  part,  to  overflow  from  the  waters  of 
those  two  streams,  such  overflows,  however,  were  never 
known  to  reach  appellee's  property  until  the  year  1909; 
but  in  February  and  again  in  April  of  that  year,  both  lots 
were  so  covered  by  the  high  water  from  the  creeks  that 
it  entered  the  houses  thereon  to  a  depth  of  eighteen  or 
twenty  inches,  each  time  remaining  therein  several  days. 
It  was  alleged  in  the  petition  that  these  inundations  of  ap- 
pellee's  property  resulted  from  the  obstruction  and  diver- 
sion of  the  waters  of  Mud  Lick  and  Salt  Lick  creeks  by 
the  abutments,  piers  and  embankments  constructed  by 
appellant  in  bridging  these  streams,  which  as  to  Mud 
Lick  Creek  reduced  the  space  or  water  way  from  its 
former  width  of  sixty  feet  to  a  narrower  width  of  twenty- 
five  feet;  and  as  to  Salt  Lick,  from  its  former  width  of 
two  hundred  feet  to  the  narrower  width  of  sixty-five  feet, 
thereby  so  obstructing  and  preventing  the  fiow  of  the 
waters  of  each  creek  as  to  cause  them  to  back  upon  and 
overflow  appellee's  premises. 

The  answer  of  appellant  simply  traversed  the  aver- 
ments of  the  petition.  Appellee,  by  an  amended  petition, 
alleged  in  substance  that  at  the  time  of  the  construction 
of  the  bridges,  abutments,  piers  and  embanlonents  by 
appellant,  it  was  not  apparent  to  her  or  to  any  person  of 
ordinary  prudence  residing  in  Salt  Lick,  that  same  would 
obstruct  or  divert  the  waters  of  the  creeks  and  that  this 
did  not  become  apparent  until  the  flood  of  1909,  nor  could 
she  before  that  time,  by  the  exercise  of  the  highest  degree 
of  care,  have  ascertained  that  the  abutments,  piers  and 
embankments  would  obstruct  or  divert  the  waters  of  the 
creeks  and  cause  them  to  overflow  her  premises. 

It  was  also  alleged  in  the  amended  petition  that  the 
floods  of  February  and  April,  1909  were  caused  by  such 
rainfalls  as  might  reasonably  have  been  expected  by  ap- 
pellant at  the  time  of  erecting  the  abutments,  piers  and 
embankments  in  question,  and  that  similar  rainfalls  had 
frequently  occurred  before  the  erection  of  the  abutments, 
piers  and  embankments. 

Appellant  by  answer  speciflcally  denied  the  allega- 
tions of  this  amended  petition;  and  the  affirmative  matter 
of  a  second  amended  petition  making  more  definite  cer- 
tain allegations  contained  in  the  original  and  first 
amended  petitions,  it  controverted  by  an  order  entered 
of  record. 

Without  discussing  in  detail  the  evidence,  it  is  suf- 
ficient to  say  that  that  introduced  in  appellee's  behalf  con- 
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duced  to  prove  that  no  rainfall  previous  to  the  erection 
by  appellant  of  the  abutments,  piers  and  embankments 
appurtenant  to  its  bridges  or  indeed,  previous  to  that  of 
February,  1909,  had  ever  caused  the  waters  of  the  creeks 
to  back  upon  and  overflow  her  lots.  Numerous  witnesses 
testified  that  the  erection  of  the  abutments,  piers  and  em- 
bankments appurtenant  to  the  bridges  on  Mud  Lick  and 
Salt  Lick  creeks  reduced  the  width  of  the  waterway  under 
each  bridge  to  such  an  extent  as  to  obstruct  *  its  flow. 
Some  of  the  witnesses  say  at  the  Mud  Lick  Bridge  the 
reduction  was  from  a  width  of  60  to  25  feet  and  at  the 
Salt  Lick  Bridge  from  200  to  65  feet.  Other  witnesses  do 
not  make  the  reduction  so  great,  but  substantially  all 
of  them  agree  that  it  was  suflScient,  following  heavy  rains, 
to  obstruct  or  divert  the  flow  of  the  waters,  of  the  creeks, 
and  that  it  did  so  obstruct  and  cause  them  to  back  upon 
and  overflow  appellee's  lots. 

Several  of  these  witnesses,  among  them  McGrew, 
Shrout,  Burnes,  Green  and  North,  testified  that  the  rains 
of  February  and  April,  1909,  were  not  heavier  than  others 
they  had  known  to  occur  at  Salt  Lick  in  previous 
years.  According  to  the  further  statements  of  these 
witnesses,  all  of  these  similar  previous  rains  occurred 
before  the  erection  of  appellant's  bridges  on  Mud  Lick 
and  Salt  Lick  creeks,  yet  none  of  them  caused  the  waters 
of  the  creek  to  overflow  appellee's  lots.  Appellee's  evi- 
dence also  abundantly  established  the  diflFerence  in  the 
vendible  or  market  value  of  her  property  before  and  after 
its  overflow  and  that  the  depreciation  in  its  value  was 
and  is  greater  in  amount  than  fixed  by  the  verdict. 

On  the  other  hand  appellant's  evidence  conduced  to 
show  that  the  space  for  the  passage  of  water  was  not 
less  than  50  feet  at  Mud  Lick  Creek  and  not  less  than  80 
feet  at  Salt  Lick  Creek ;  and  that  the  space  for  the  passage 
of  water  at  each  of  the  bridges  is  as  great  as  before  the 
bridges  were  constructed.  This  evidence  was  mainly 
furnished  by  expert  witnesses,  who  professed  to  have 
reached  their  conclusions  by  measurements  and  calcula- 
tions, and  these  witnesses  also  testified  that  the  inunda- 
tion of  appellee's  lots  could  not  have  resulted  from  any 
obstruction  of  the  waters  of  the  creeks  at  the  bridges,  but 
was  caused  by  an  unusual  or  extraordinary  rainfall,  and 
the  overflowng  of  the  waters  of  Hog  and  Dickerson 
branches. 

Appellant's  principle  contentions  are,  that  the  verdict 
was  flagrantly  against  the  evidence;  and  that  the  trial 
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court  erred  in  refusing  to  peremptorily  direct  a  verdict 
for  it,  as  requested  at  the  conclusion  of  the  evidence.  It 
is  patent  from  what  we  have  said  of  the  evidence  that  the 
first  contention  cannot  be  sustained.  While  the  evidence 
was  conflicting  it  was  the  province  of  the  jury  to  give  the 
greater  weight  to  that  of  appellee's  witnesses,  and  as 
this  was  evidently  done  by  them  the  verdict  cannot  be 
disturbed  on  the  ground  that  it  was  unauthorized  by  or 
was  flagrantly  against  the  evidence. 

The  complaint  as  to  the  court's  refusal  of  the  per- 
emptory instruction  rests  upon  two  theories ;  first,  that 
there  was  no  evidence  to  support  the  verdict;  second, 
that  the  petition  as  amended  fails  to  state  a  cause  of 
action.  The  first  theory  we  have  already  disposed  of  in 
holding  that  the  verdict  is  not  flagrantly  against  the  evi- 
dence. It  is,  however,  insisted  upon  the  second  theory 
that  as  the  abutments,  piers  and  embankments,  alleged  to 
have  caused  the  depreciation  in  the  vendible  value  of  ap- 
pellee's property,  are  permanent  structures  and  but  one 
recovery  can  be  had,  the  cause  of  action  for  the  damages, 
if  any,  sustained  by  appellee,  accrued  upon  their  com- 
pletion ;  the  measure  of  recovery  being  the  difference  be- 
tween the  vendible  or  fair  market  value  of  the  property 
just  before  it  was  known  the  structures  would  be  made 
and  such  value  immediately  after  they  were  completed ; 
and  that  as  the  petition  as  amended  does  not  in  precise 
terms  allege  that  the  value  of  the  property  was  at  that 
particular  time  depreciated,  appellee  has  no  cause  of  ac- 
tion. It  is  true  the  case  is  one  in  which  a  single  recovery 
must  suffice,  for  the  petition,  as  amended,  alleges  that  the 
structures  which  caused  the  depreciation  in  value  of  ap- 
pellee's property  were  and  are  permanent,  and  the  plead- 
ings as  a  whole  showed  it  to  be  the  purpose  of  both  appel- 
lee and  appellant  to  so  treat  them.  Yet  it  is  likewise  true, 
and  so  alleged  in  the  petition  and  amendments  and  shown 
by  the  appellee's  evidence,  that  the  fact  that  the  erection 
of  these  structures  depreciated  the  vendible  value  of  her 
property  could  not  by  reasonable  diligence  have  been 
known  to  her  until  the  property  was  inundated  by  the 
flood  of  February,  1909,  therefore,  the  right  of  a<5tion 
then  accrued.  In  M.,  H.  &  E.  R.  R.  Co.  v.  Thomas,  &c., 
148  Ky.,  131,  quoting  from  M.,  H.  &  E.  R.  R.  Co.  v.  Gra- 
ham, 147  Ky.,  604,  we  in  the  opinion,  said: 

''In  L.  &  N.  R.  R.  Co.  v.  Orr,  91  Ky.,  109,  Hay  v.  City 
of  Lexington,  114  Ky.,  669,  Richmond  v.  Gentry,  126  Ky., 
319,  and  many  similar  cases,  it  was  held  that  the  struct 
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ture  hemg  permanent  and  properly  constructed  a  recov- 
ery once  for  all  must  be  had.  On  the  other  hand  in  City 
of  Louisville  v.  Coleman,  22  Ky.  L.  R.,  64,  Klosterman 
.  V.  C.  &  0.  Ry.  Co.,  22  R.,  192,  Finley  v.  WilUamsburg,  24 
R.,  1338,  and  in  a  number  of  subsequent  cases,  it  was  held 
that  recurring  recoveries  might  be  had  where  the  struc- 
ture was  unlawfully  or  negligently  built,  and  by  reason  of 
such  unlawful  or  negligent  construction  injury  was  in- 
flicted from  time  to  time.  In  L.  &  N.  R.  R.  Co.  v.  Corne- 
lius, 111  Ky.,  752,  ChUders  v.  L.  &  N.  R.  R.  Co.,  24  R.,  275, 
Stith  V.  L.  &  N.  R.  R.  Co.,  109  Ky.,  158,  L.  &  N.  R.  R.  Co. 
V.  Clinton,  109  Ky.,  180,  M.,  H.  &  E.  R.  R.  Co.  v.  Thomaa, 
140  Ky.,  143,  and  in  cases  therein  cited,  it  was  held  that 
there  was  a  negligent  construction  of  the  railroad  if  the 
company  built  a  fill  and  did  not  leave  such  openings  as 
were  reasonably  suflScient  for  the  escape  of  the  water  that 
a  person  of  ordinary  prudence  should  anticipate  from  the 
rainfalls  and  may  be  reasonably  expected  to  occur.  In 
addition  to  this  there  are  cases  where  the  trouble  cannot 
be  remedied  at  a  reasonable  expense;  that  is,  where  the 
cost  of  remedying  it  would  be  so  great  as  to  justify  the 
railroad  company  in  condemning  the  property  and  taking 
it  under  the  power  of  eminent  domain.  In  this  character 
of  cases  there  should  be  a  recovery  once  for  all.  In  build- 
ing a  railroad  the  company  may  do  its  work  so  as  to  de- 
flect a  stream  from  its  course,  but  this  may  be  necessarj' 
in  the  construction  of  the  road.  So  it  may  be  held  that  if 
the  trouble  may  be  remedied  at  a  reasonable  expense,  it 
niey  be  regarded  as  temporary ;  but  if  the  trouble  cannot 
be  so  remedied  it  should  be  regarded  as  permanent,  and 
this  is  a  question  for  the  jury.  (L.  &  N.  R.  R,  Co.  v.  Whit- 
sell,  125  Ky.,  433 ;  I.  C.  R.  R.  Co.  v.  Haines,  122  S.  W.,  211 ; 
L.,  H.  &  St.  L.Ry.  Co.  V.Roberts,  144  Ky.,  820).  •  •  • 
There  are  also  cases  in  which  the  parties  have  both 
treated  the  structure  as  permanent;  and  where  they  did 
this  the  court  also  so  treated  it.  (C.  &  0.  Ry.  Co.  v.  Stein^ 
142  Ky.,  520;  M.,  H.  &  E.  R.  R.  Co.  v.  Wier,  144  Ky.,  206; 
Central  Consumers  Co.  v.  Pinkett,  122  Ky.  720), '^ 

The  instant  case  manifestUy  belongs  to  the  class  of 
cases  in  which  but  one  recovery  is  allowable.  In  I,  C.  R. 
R.  Co.,  &c.  V.  Haines,  122  S.  W.,  210  (not  appearing  in  Ky. 
Rep.  or  Law  Rep.),  we  held  that  the  rule  that  where  an 
injury  to  the  real  estate  results  from  the  construction  of 
a  permanent  structure,  the  cause  of  action  accrues  on  the 
completion  of  the  structure,  was  not  applicable  in  a  case 
presenting  such  facts  as  are  here  involved.    In  that  case 
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the  structure  resulting  in  the  injury  complained  of  was 
completed  more  than  five  years  before  the  institution  of 
the  action,  but  we  held  that  the  statute  of  limitations  of 
five  years  did  not  apply,  saying  in  the  opinion : 

**The  assistant  civil  engineer  of  the  railroad  testi- 
fied that,  while  the  railroad  was  double  tracked  in  1900, 
it  was  several  years  thereafter  before  the  creek  over- 
flowed the  embankment  and  made  a  new  channel  through 
the  Borrow  pits.  That  being  the  case  it  is  manifest  that 
the  facts  of  this  case  do  not  bring  it  within  the  rule  laid 
down  in  that  line  of  opinions  holding  that  where  an  injury 
to  real  estate  results  from  the  construction  of  a  perma- 
nent structure  the  cause  of  action  accrues  upon  the  com- 
pletion of  the  structure.  L.  &  N.  B.  B.  Co.  v.  Orr,  91  Ky., 
109 ;  Hay  v.  City  of  Lexington,  114  Ky.,  665 ;  Johnson  v. 
O.  &  N.  B.  Co.,  18  B.,  276;  OUver  v.  I.  C.  B.  B.  Co.,  25  B., 
235.  In  these  cases  the  injury  was  apparent  to  a  reason- 
ably prudent  man  at  the  time  of  the  completion  of  the 
structure.  In  the  case  at  bar  the  double  tracking  of  the 
railroad  and  the  digging  of  the  Borrow  pits  did  not  cause 
immediate  injury  to  appellee's  land.  His  land  was  not 
damaged  until  a  few  years  thereafter  when  the  creek' 
overflowed  the  embankment  and  carried  the  new  channel 
through  the  Borrow  pit.  A  party  is  not  required  to  sue 
for  damages  to  his  land  until  it  is  reasonably  apparent 
that  he  has  suffered  damages.  If  appellee's  cause  of 
action  had  accrued  in  the  year  1900  then  he  might  have 
lost  his  right  of  action  long  before  he,  as  a  matter  of  fact, 
suffered  any  damages.  The  only  material  damages,  if 
ai^  to  his  land  took  place  in  1906  and  1907.  The  action 
was  brought  in  1908.  It  is  manifest,  therefore,  that  there 
was  no  evidence  to  justify  the  giving  of  an  instruction 
based  upon  the  statute  of  limitations." 

In  the  instant  case  the  instruction  as  to  the  measure 
of  damages  advised  the  jury  in  substance  in  the  event 
they  found  for  appellee,  to  allow  her  the  difference  be- 
tween the  fair  vendible  value  of  her  lots  immediately  be- 
fore it  became  generally  known  in  that  locality  that  such 
rainfalls  as  could  reasonably  be  expected  by  prudent 
persons  would  produce  such  overflows,  if  they  would  pro- 
duce them,  and  immediately  after  such  information  was 
generally  prevalent  in  that  locality,  if  it  were  ever  so, 
not  exceeding  the  amount  claimed  in  the  petition. 

This  instruction,  together  with  the  others  given  in  the 
case,  we  think  fairly  presented  the  law  that  should  have 
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controlled  the  jury  in  arriving  at  a  verdict,  and  there  is 
no  complaint  that  the  verdict  is  excessive. 

Appellant  further  complains  that  the  court  admitted 
as  evidence  the  mere  opinions  of  witnesses  as  to  the  de- 
preciation in  value  of  appellee's  lots  caused  by  the 
structures  complained  of.  It  is  true  some  of  the  evidence 
in  question  is  open  to  the  objection  indicated,  but  in 
greater  part  it  went  further  than  mere  expressions  of 
opinion,  for  many  of  the  witnesses  fixed  the  value  of  the 
lots  both  before  and  after  February  and  April,  1909,  and 
stated  other  relevant  facts  upon  which  it  was  competent 
for  them  to  express  an  opinion  as  to  the  damage  sus- 
tained by  appellee  on  account  of  the  depreciation  in  the 
vendible  value  of  the  lots,  resulting  from  the  erection  of 
the  structures  complained  of. 

Our  consideration  of  the  record  fails  to  convince  us 
of  any  error  in  the  trial  that  can  be  said  to  have  preju- 
diced any  substantial  right  of  the  appellant.  Therefore, 
the  judgment  is  affirmed 


Blalock,  et  aL  v.  Atwood. 

(Decided  June  13,  1913.) 

Appeal  from  Graves  Circuit  Court. 

Deeds — Designation  of  Street — Description — Easements. — ^Wliere 
a  deed  conveying  a  city  lot  designates  the  street  upon  which  it 
fronts  as  one  of  the  boundaries  thereof,  it  will,  in  the  absenc^of 
language  showing  a  contrary  intention,  be  construed  as  includ- 
ing the  sidewalk  in  front  of  the  lot  and  the  street  to  the  centre 
or  middle  thereof,  subject  to  the  free  use  of  the  sidewalk  aind 
street  by  the  public.  The  fact  that  the  description  only  brings 
the  lot  to  the  edge  of  the  street  can  make  no  difference,  for  such 
description  must  be  merely  understood  as  specifying  the  grround 
the  grantee  may  hold  and  use  as  exclusively  his  own,  and  as  de- 
fining the  line  at  which  the  public  easement  begins;  the  grantee 
owning  subject  to  that  easement,  to  the  center  of  the  street. 
Deeds — ^Boundaries —  Easements —  Title  — Shade  Trees. — ^As  ac- 
cording to  the  above  rule  the  deed  carries  the  front  boundary  of 
the  grantee's  lot  to  the  center  of  the  street  and  passes  to  him 
the  title  to  the  ground  included  in  the  sidewalk  and  street  to 
the  center  of  the  street,  subject  to  the  public  easement,  it  neces- 
sarily passes  to  him  the  title  to  the  shade  trees  that  may  be 
standing  on  the  sidewalk  In  front  of  the  lot,  subject  to  the  public 
easement;  and  if  the  sidewalk  contain  a  shade  tree  which  stands 
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in  part  in  front  of  his  lot  and  in  part  in  front  of  the  lot  of  an  ad- 
joining owner,  each  owner  will  have  a  property  right  in  so  much 
of  such  tree  as  stands  on  his  side  of  the  line  dividing  the  lots. 

8.  Trespass — ^Injury  to  Trees — Action  for  Trespass. — ^If  a  tree 
standing  upon  the  line  (between  adjoining  lots  is  injured  or  de- 
stroyed >by  one  of  the  owners,  without  the  consent  of  the  other, 
trespass  will  lie  against  the  wrongdoer  in  favor  of  the  joint 
owner  without  whose  consent  the  tree  was  destroyed  or  injured. 

4.  Trespass — ^Exemplary  Damages. — ^In  such  case,  if  the  trespass  be 
wantonly  or  maliciously  committed,  exemplary  damages,  in  addi- 
tion to  the  actual  loss  Inflicted,  may  be  recovered  of  the  wrong 
doer. 

HOLIFIEILD  &  GAiRDiNBR  for  appellant  . 

JOHNSTON  &  WYMAN  and  R.  Q.  HESTER  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — Affirming. 

This  is  an  appeal  from  a  judgment  entered  upon  a 
verdict  of  $275  damages  which  appellee  recovered  of  ap- 
pellants in  the  court  below  for  a  trespass  committed  by 
the  latter.  A  former  appeal  in  this  case  was  dismissed 
because  of  the  appellants'  failure  to  file  the  transcript  in 
the  office  of  the  clerk  of  this  court  twenty  days  before  the 
first  day  of  the  second  term  of  the  court  ne;xt  after  the 
granting  of  the  appeal,  as  provided  by  section  738,  Civil 
Code.  (Blalock  v.  Atwood,  148  Ky.,  828).  The  present 
appeal  was  granted  by  the  clerk  of  this  court. 

It  appears  from  the  record  that  the  appellant,  Bla- 
lock, and  the  appellee,  Atwood,  own  and  reside  upon  ad- 
joining lots  situated  on  Cherry  street  in  the  city  of  May- 
field.  The  lots  were  originally  included  in  the  one  block 
which  belonged  to  the  common  grantor  of  the  present 
owners.  Appellee  has  owned  and  resided  upon  his  lot 
thirteen  years;  the  appellant  Blalock,  has  owned  and 
lived  upon  his  lot  only  two  or  three  years.  The  action 
was  brought  against  appellants,  L.  B.  Blalock,  Bill  Smith 
and  Cal  Harris,  Smith  and  Harris  being  Blalock 's  em- 
ployees, to  recover  damages  for  the  destruction  by  them 
of  a  shade  tree,  known  as  a  silver  leaf  poplar,  which  stood 
in  the  sidewalk  in  front  of  the  lots  in  question  and  partly 
upon  each  lot.  The  amoimt  of  the  damages  claimed  was 
$500.  The  object  of  the  action  and  character  of  the  in- 
jury alleged  are  stated  in  the  following  excerpt  from  the 
petition: 
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*'That  on  or  about  said  date  (August,  1911),  the  de- 
fendants, L.  B.  Blalock,  Bill  Smith  and  Cal  Harris,  over 
the  repeated  and  continued  protest  and  objections  of  the 
plaintiff,  wgjitonly,  willfully,  knowingly,  unlawfully, 
forcibly  and  in  a  highhanded  and  oppressive  way  and 
manner,  without  any  regard  whatever  for  the  rights  of 
this  plaintiff,  entered  upon  said  lot  or  land  and  cut  the 
limbs  and  body  and  dug  up  by  the  roots  and  removed 
and  destroyed  one  very  large  and  very  valuable  shade 
tree,  which  tree  stood  at  least  two-thirds,  if  not  entirely 
on  plaintiff's  side  of  the  line  and  was  a  shade  tree,  a  pro- 
tection and  an  ornament  to  plaintiff's  dwelling  house  and 
premises.'*    •     •     • 

The  answer  of  appellants,  in  effect,  admitted  the  re- 
moval and  destruction  of  the  tree,  but  denied  the  aver* 
ments  as  ta  the  manner  in  which  it  was  done.  Also 
denied  that  the  tree  was  to  any  extent  on  appellee's  lot 
or  that  he  was  damaged  by  its  removal,  and  alleged  that 
appellants  possessed  the  right  to  remove  it.  Such  of  the 
averments  of  the  answer  as  were  of  an  aflSrmative  nature, 
were  controverted  by  appellee's  reply.  Appellants  com- 
plain that  the  verdict  is  flagrantly  against  the  evidence; 
that  the  jury  should  have  been  peremptorily  instructed 
to  find  for  appellants;  and  that  the  damages  awarded 
were  unauthorized  by  the  evidence  and  so  excessive  in 
amount  as  to  indicate  that  the  jury  were  influenced  by 
passion  or  prejudice. 

In  our  opinion  none  of  these  contentions  is  sustained 
by  the  record.  As  to  the  first  it  is  sufficient  to  say  that 
the  weight  of  the  evidence  was  to  the  effect  that  the  tree 
removed  by  the  appellants  was  in  part  on  the  land  of  the 
appellee  and  in  part  on  that  of  the  appellant  Blalock; 
three-fourths  of  it  being  on  the  lot  of  the  former  and  one- 
fourth  on  the  lot  of  the  latter.  This  fact  was  established, 
not  only  by  the  testimony  of  witnesses  familiar  with  the 
line  dividing  the  two  lots,  but  also  by  a  surveyor  who  ran 
the  lines  of  the  lots.  Moreover,  it  was  shown  by  several 
of  appellee's  witnesses  that  a  year  or  more  before  the  re- 
moval of  the  tree  the  appellant  or  his  son,  who  was  his 
immediate  grantor,  camsed  the  fence  between  the  two  lots 
to  be  rebuilt,  in  doing  which  the  new  fence  was  moved  six 
or  eight  inches  further  over  on  appellee's  lot  by  the  man- 
ner in  which  the  posts  were  reset,  and  by  wholly  placing 
the  perlines  and  other  material  of  which  the  fence  was 
constructed  on  the  side  of  the  posts  next  to  appellee's  lot, 
instead  of  on  the  side  thereof  next  to  the  appellant,  Bla- 
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lock's  lot,  as  they  were  placed  on  the  posts  of  the  old 
fence. 

We  do  not  find  that  the  evidence  furnished  by  the  ap- 
pellants'  witnesses  conduced  to  prove  that  the  tree  was 
not  in  part  on  appellee's  side  of  the  line  dividing  the  tw© 
lots.  It  was  more  particularly  directed  toward  showing 
that  the  present  fence  stands  precisely  where  the  old  one 
stood,  and  that  the  tree  was  not  as  much  as  three-fourths 
of  it  on  appellee's  side  of  the  line.  We  are  convinced, 
that  the  evidence  authorized  a  verdict  for  the  appellee. 

Appellants'  contention  as  to  the  peremptory  instruc- 
tion rests  upon  their  claim  that  the  tree  removed  by  them 
was  a  part  of  Cherry  street  and,  therefore,  appellee  had 
no  property  right  therein.  The  law  gives  no  support  to 
this  contention.  Along  the  east  side  of  Cherry  street  in 
front  of  the  lots  of  appellee  and  the  appellant,  Blalock, 
is  a  pavement,  between  the  outer  edge  of  which  and  the 
street  curbing,  is  a  narrow  grass  plot  and  on  this  grass 
plot  the  tree  removed  by  the  appellants  was  situated. 
The  third  line  of  appellee's  deed  calls  to  run  with  the  line 
of  Blalock 's  lot  from  the  rear  of  both  lots,  225  feet  to 
Cherry  street,  thence  north  and  with  the  east  line  of 
Cherry  street,  92  feet  to  the  beginning  also  on  Cherry 
street.  Appellee's  deed,  therefore,  carried  the  front  line 
or  boundary  of  his  lot  to  the  center  of  Cherry  street,  sub- 
ject to  the  use  of  the  entire  street  and  sidewalk  by  the 
public ;  and  if  the  city  authorities  of  Mayfield  should  dis- 
continue the  street  and  sidewalk,  appellee's  title  to 
ninety-two  feet  in  width,  to  the  center  of  the  street,  of  the 
ground  now  included  in  the  street  and  sidewalk  could  not 
be  questioned. 

In  Williams  v.  Johnson,  149  Ky.,  409,  the  city  of  Loif- 
don  having  by  proper  authority  converted  a  public  road 
within  its  limits,  upon  w^hich  the  appellants'  lots  fronted, 
into  a  macadamized  street  and  in  doing  so  abandoned  the 
use  of  part,  but  at  no  point  more  than  the  whole  of  the 
old  roadbed  in  front  of  the  lots,  the  appellee,  their  gran- 
tor, by  actions  in  ejectment  against  appellants,  severally, 
sought  to  recover  such  part  of  the  old  road  bed  as  lay  be- 
tween their  lots  and  the  new  street,  upon  the  ground  that 
its  abandonment  as  a  public  highway  entitled  him  to 
same.  We  held,  however,  that  as  the  deeds  by  which  ap- 
pellee conveyed  the  lots  described  them  as  fronting  and 
abutting  on  the  old  road,  and  the  street  was  substituted 
for  the  old  road,  its  construction  and  establishment  by  the 
city  operated  to  include  the  abandoned  roadbed  in  appel- 
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lants'  lots,  respectively,  and  extend  the  boundaries  there- 
of to  the  edge  of  the  street.    In  the  opinion  it  is  said : 

"It  seems  to  be  the  universally  recognized  rule  that 
the  conveyance  of  land  bordering  upon  a  public  highway 
conveys  title  to  the  centre  of  the  highway,  subject  to  its 
use  by  the  public,  whether  it  is  so  expressed  in  the  deed 
or  not;  and  where  a  conveyance,  or  a  bond  to  convey, 
designates  the  public  highway  (or  street)  as  one  of  the 
boundaries  of  the  tract,  it  will,  in  the  absence  of  language 
showing  a  contrary  intention,  be  construed  as  including 
the  highway  itself  to  the  centre  or  middle  thereof.  Tied- 
man  on  Real  Property  (3rd  Ed.),  section  601 ;  2nd  Wash- 
burn (side  page),  636;  14  Enc.  of  Law,  1181;  2  Ballard 
Law  Real  Property,  section  48 ;  Warbritton  v.  Demarett, 
129  Ind.,  346;  Silnay  v.  McCool,  86  Ga.,  1;  Firmstane  v. 
Splater,  150  Pa.,  615 ;  Trustees  of  Hawesville  v.  Landis, 
8  Bush,  679;  Snider  v.  Jacob,  Etc.,  86  Ky.,  106;  Jacob  v. 
Washfork,  90  Ky.,  429;  Bright  v.  Farmer,  20  R.,  772; 
Hommell  v.  Lewis,  23  R.,  2299 ;  Coppin  v.  Madson,  144 
Ky.,  634;  Ballard,  &c.  v.  City  of  Louisville,  3rd  Ky., 
Opinion  3L'' 

In  Snider,  &c.  v.  Jacob,  &c.,  supra,  we  held  that  where 
the  owner  of  land  adjacent  to  «,  city  exhibits  a  map  of  it, 
laying  it  out  into  building  lots,  streets  and  alleys,  and 
sells  the  lots  as  bounded  by  such  streets  or  alleys,  this  is 
an  immediate  dedication  of  the  streets  and  alleys  to  the 
use  of  the  purchaser  and  to  the  public,  although  they  have 
not  been  actually  opened ;  and  where  a  lot  thus  sold  fronts 
on  a  street,  and  the  deed  calls  for  the  street  as  the  boun- 
dary, the  title  passes  to  the  center  of  the  street,  subject  to 
the  Vight  of  the  public  to  the  use ;  and  if  the  street  is  never 
opened  the  purchaser  is  entitled  to  hold  to  the  center  of 
the  strip  of  ground  thus  described  as  a  street. 

The  reasons  for  the  rule  in  question  are  thus  given  in 
the  opinion : 

*^The  purchaser  of  the  lot,  doubtless,  would  not  have 
purchased  it  but  for  the  usual  benefits  of  the  street;  he 
therefore  pays  an  increased  price  for  the  lot.  He  pur- 
chases the  lot  with  the  understanding  that  he  may  build 
houses  fronting  on  the  street,  with  windows,  doors  and 
door  posts,  and  that  the  door  steps  may  extend  beyond 
the  line  of  the  street ;  also,  that  he  may  construct  vaults 
below  the  surface  of  the  street;  and  vaults  in  cities  of 
considerable  size  are  nearly  always  constructed  under  the 
sidewalk,  and  they  are  sometimes  extended  to  the  center 
of  the  streets.    Their  construction  as  depositories  for 
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fuel  and  other  necessities  is  highly  necessary.  Shade 
trees,  posts,  awnings,  etc.,  are  also  necessary  protections 
and  conveniences.  If  the  grantor  held  the  property  right 
in  the  street  up  to  the  dividing  line  between  the  street  and 
the  lot,  he  could  deprive  his  vendee  of  the  right  of  ingress 
from  the  street  into  his  house,  and  exit  from  it,  of  light 
and  air,  -and  of  planting  shade  trees  and  erecting  posts 
and  awnings,  and  of  constructing  vaults.  *  *  *  For 
these  reasons  the  correct  rule  seems  to  be  that  where  a 
lot  fronts  on  a  street,  and  the  deed  calls  for  the  street  as 
the  boundary,  the  title  passes  to  the  center  of  the  street 
subject  to  the  right  of  public  use.  *  *  •  The  fact  that 
the  description  only  brings  the  lot  to  the  edge  of  the 
street  can  make  no  difference,  for  the  description  which 
thus  brings  the  lot  to  the  edge  of  the  stre.et  must  be 
merely  understood  as  specifying  the  land  that  the  pur- 
chaser may  hold  and  use  as  exclusively  his  own,  and  as 
defining  the  line  at  which  the  public  easement  begins ;  the 
purchaser  owns,  subject  to  that  easement,  to  the  center  of 
the  street.    (Paul  v.  Carver,  26  Pa.  St.  E.,  223). '' 

If,  as  the  above  authorities  hold,  appellee's  deed  call- 
ing as  it  does,  to  run  with  the  east  side  of  Cherry  street, 
carries  the  front  boundary  of  his  lot  to  the  center  of  the 
street  and  conveys  him  the  title  to  the  ground  included 
in  the  street  to  the  center  thereof,  subject  to  the  public 
easement,  it  necessarily  also  passed  to  him  the  title  to  the 
entire  sidewalk  in  front  of  his  lot,  subject  to  the  public 
easement ;  and  if  the  shade  tree  removed  by  appellants 
from  the  sidewalk  was  in  part  on  his  side  of  the  line  divid- 
ing his  lot  from  the  lot  of  the  appellant,  Blalock,  his  title 
to  such  part  of  the  tree  can  not  be  questioned.  This  be- 
ing true,  the  appellants,  notwithstanding  the  fact  that  the 
tree  was  also  in  part  on  Blalock 's  side  of  the  division  line, 
had  no  right  to  remove  the  tree  without  appellee's  con- 
sent, and  in  doing  so  theyieommitted  a  trespass. 

In  GriflGn  v.  Bixby,  37  Am.  Dec.,  225,  it  was  held  that: 

**A  tree  standing  directly  upon  the  line  between  ad- 
joining owners  so  that  the  line  passes  through  it  is  the 
common  property  of  both  parties,  whether  marked  or  not ; 
and  trespass  will  lie  if  one  cuts  and  destroys  it  without 
the  consent  of  the  other." 

The  fact  that  the  shade  tree  in  question  stood  on  the 
border  of  the  sidewalk,  where  it  afforded  shade  for  the 
benefit  of  those  who  traveled  the  sidewalk,  did  not  inter- 
fere with  the  appeUee's  right  to  protect  it  from  destruc- 
tion, or  with  his  right  to  recorver  damages  for  the  injury 
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done  his  property  right  therein  hy  the  act  of  appellants  in 
destroying  it.  Musch  v.  Burkhart,  12  L.  E.  A.,  486.  In 
EnssellviUe  Home  Tel.  Co.  v.  Commonwealth,  33  E.,  132, 
we  held  that  it  was  an  indictable  offense  nnder  the  stat- 
ute for  thjB  telephone  company  to  unnecessarily  cut  shade 
trees  standing  on  the  side  of  a  highway  on  the  land  of  one 
who  had  given  it  permission  to  erect  its  line  and  poles 
thereon,  saying  in  the  opinion : 

*'They  stood  upon  Orndorff's  land  on  the  border  of  a 
public  highway,  and  trees  upon  the  highway  are  valua- 
ble for  the  shade  they  make  for  the  benefit  of  those  who 
travel  the  highway;  and  the  owner's  right  to  protect 
them  from  the  ax  was  not  lessened  by  the  fact  that  other 
persons  using  the  highway  in  common  with  him,  got  the 
same  enjoyment  he  received  from  the  shade  afforded  by 
the  trees  when  standing/' 

Having,  as  we  think,  properly  disposed  of  the  first  and 
second  groXmds  urged  by  appellants  for  a  reversal,  we 
will  now  consider  the  third  and  final  complaint,  that  the 
verdict  is  excessive.  We  regard  the  complaint  as  without 
merit.  According  to  the  evidence  the  tree  was  twenty- 
four  inches  in  diameter,  symmetrical  in  form,  free  from 
disease  or  blemish,  and  of  sufficient  size  and  height  to  af- 
ford excellent  shade  and  at  the  same  time  greatly  orna- 
ment appellee's  premises.  The  value  of  such  a  tree  is 
very  great  and  we  are  not  surprised  that  the  witnesses 
introduced  in  appellee's  behalf  so  regarded  it.  Several 
of  them  testified  that  its  loss  tq  appellee  greatly  reduced 
the  vendible  value  of  his  property.  Some  of  them  saying 
in  substance  that  its  fair  market  value,  whether  sold  for 
cash  or  on  reasonable  credit,  was  less  by  $250  or  $300, 
after  the  destruction  of  the  tree  than  was  its  value  be- 
fore, and  others  placed  the  difference  or  deterioration  in 
the  value  of  the  property  at  a  larger  sum  and  one  or  more 
of  them  as  high  as  $500.  But  in  addition  to  the  actual 
damage  to  appellee 's  property  by  the  destruction  of  the 
tree,  the  wanton  and  malicious  character  of  the  trespass 
committed  by  appellants  in  destroying  the  tree  author- 
ized the  jury  to  award  appellee  exemplary  damages.  The 
conversation  had  with  the  appellant,  Blalock,  by  appellee 
and  his  responses  to  the  requests  to  spare  the  tree  made 
of  him  by  the  latter,  illustrate  the  animus,  wantonness 
and  violence  with  which  the  trespass  was  committed. 
The  testimony  of  appellee  as  to  the  conversation  referred 
to  was  corroborated  by  others  and  much  of  it  undenied 
by  the  appellant,  Blalock. 
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Manifestly,  under  the  averments  of  the  petition,  and 
tlie  evidence,  the  case  was  one  for  the  recovery  of  exem- 
plary as  well  as  actual  damages,  and  we  have  been  unable 
to  find  in  the  record  any  cause  for  holding  that  the  $275 
damages  awarded  by  the  jury  is  in  any  sense  excessive ; 
nor  is  it  apparent  that  anything  occurred  during  the  trial 
to  inflame  the  passions  or  excite  the  prejudices  of  the 
jury  toward  the  appellants. 

The  instructions  gave  the  jury,  in  substantially  cor- 
rect terms,-  all  the  law  required  for  their  guidance  in  ar- 
riving at  a  verdict,  and  no  material  error  is  shown  in  the 
admission  or  rejection  of  evidence. 

The  conclusion  we  have  reached  makes  it  unnecessary 
for  us  to  pass  upon  appellee's  motion  to  strike  the  bill  of 
exceptions  from  the  record. 

Judgment  affirmed. 


Marcum's  Admr.,  et  al.  v.  Marcum. 

(Decided  June  17»  1913.) 

Appeal  from  Clay  Circuit  Court. 

1.  Partnership — Creation — ^Evidence. — ^In  an  action  for  the  settle- 
ment and  accounting  of  a  partnership  between  the  surviving 
partner  and  the  estate  of  his  deceased*^  partner  evidence  held  to 
establish  the  existence  of  a  partnejsbii)  in  each  of  two  enterprises. 

2.  Partnership — Interests— Evidence — Presumption. — ^In  the  absence 
of  evidence  showing  th^  ilfferest  of  partners  in  a  joint  enterprise, 
all  partners  will  )>6'^' presumed  to  have  eqtfal  interests. 

8.  Partnership — Witnesses — Competency — Books  of  Accounts. — In  an 
action  for  an  accounting  and  settlement  of  a  partnership,  the  sur- 
Tiving  partner  In  possession  of  the  firm's  books  of  accQi];ints  is  a 
competent  witness  to  their  authenticity.  He  mfly  not,'  however, 
explain  or  testify  as  to  entries  made  therein,  unless  the  books 
were  kept,  and  the  entries  m^de.'^^y  him.  >. 

4.  Partnership — ^Witnesses-rComifpfteney — iCtecks. — In  •  an  action 
for  an  accounting  and  settlement  qf  a  partnership,  the  surviving 
2)artner  is  incompetent* to  testify  as  to  transactions  evidonced  by 
checks  issued  by  the  deceased  partner  on  the  firm's  bank  account, 

*       as  being  an  act  done  or-omitted  to  be  done  by  a  deceased  person. 

5.  Partnership — Accounting —^Evidence — Burden  of  Proof. — ^In  an 
action  for  an  accounting  and  settlement  of  a  partnership,  where 
a  partner  kept  the  books  of  account  of  the  firm  and  the  books 
contained  no  entry  or  ex^anation  of  checks  issued  by  him  upon 
the  firm's  bank  account,  such  checks  will  be  presumed  to  be  an 
appropriation  of  the  .partnership  assets  for  the  individual  benefit 
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of  such  partner,  and  the  buVden  is  upon  him  or  his  representa- 
tives to  show  the  application  of  such  funds  to  joint  benefit. 

6  Usury — Right  to  Plead. — The  right  to  plead  usury  is  personal, 
and  the  borrower  may  renounce  the  benefit  of  the  usury  statutes 
if  he  chooses  and  refuse  to  avail  himself  of  their  protection. 

7  Partnership — Accounting — Usury. — In  an  action  for  an  account- 
ing and  settlement  of  a  partnership,  the  surviving  partner 
should  (be  credited  with  usury  paid  by  him  as  a  part  of  the  partner- 
ship expense,  if  at  the  time  he  contracted  to  and  did  pay  the 
usury,  he,  in  so  doing,  acted  in  the  utmost  good  faith  toward  the 
other  partner.  Such  claims  are  not  within  the  contemplation  of 
section  3870,  Ky.  Stats.,  which  requires  claims  against  the  estates 
of  deceased  persons  to  be  purged  of  usury  before  suit. 

8.  Partnership — ^Actions  For  Accounting — Equity — Judgment. — In  an 
action  for  an  accounting  and  settlement  of  partnership  affairs,  the 
correct  practice  is,  where  a  dissolution  of  a  partnership  exists  or 
is  decree^,  to  direct  a  sale  of  all  the  firm  assets  of  whatever 
nature,  unless  a  lawful  agreement  to  distribute  them  in  specie  is 
assented  to  by  the  parties;  and  if,  because  of  litigation  mrith  third 
parties  over  claims  or  rights  growing  out  of  the  partnership,  or 
for  other  valid  reasons,  disposition  of  every  material  issue  in- 
volved must  be  deferred,  such  partial  distribution  of  the  cash  on 
hand  as  would  be  justified  by  the  record  should  be  ordered;  and 
thereafter,  when  the  rights  of  all  parties  can  be  adjusted,  final 
judgment  should  be  entered. 

9.  Appeal — ^Harmless  EJrror. — A  Judgment  against  a  deceased  part- 
ner for  contribution  before  all  assets  of  the  partnership  were  con- 
Yerted  into  cash,  is  not  prejudicial  where  it  is  reasonably  certain 
from  the  record  that  such  assets  have  little  value  and  the  case  is 
retained  on  the  docket  for  a  further  accounting. 

A.  T.  W.  MANNING,  T.  (L.  HDE3LBN  for  aiypellants. 

•H.  C.  FAULKNBB  and  RAWUNGS  &  WRIGHT  for  appellee. 

Opinion  of  the  Court  by  Judge  Lassing — Affirming. 

In  the  spring  of  1906,  H.  B.  Marcum  and  his  son, 
Hiram  R.  Marcnm,  formed  a  partnership  tinder  the  firm 
name  of  *^H.  B.  Marcum  &  Son,"  with  equal  interests 
therein,  and  shortly  thereafter  operated  a  country  store 
at  Benge,  in  Clay  County,  Kentucky.  The  firm  also  en- 
gaged in  logging  on  Red  Bird  Creek  in  that  county.  The 
store  was  under  the  personal  management  of  the  son; 
the  logging  business,  under  that  of  the  father.  During 
the  existence  of  the  partnership,  they  acquired  three 
tracts  of  land  in  Clay  County.  The  son  also  engaged  in 
farming  and  trading  on  his  own  account.  He  kept  no  in- 
dividual bank  account,  and  to  meet  his  personal  require- 
ments as  to  money  checked  on  the  firm's  account  in  bank. 
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As  to  some  of  these  items,  he  failed  to  make  entries  on 
the  books  of  the  partnership. 

In  October,  1908,  Hiram  S.  Marcum  died  intestate, 
survived  by  his  partner,  his  widow,  and  five  infant  cMl- 
dren.  His  partner  and  William  McWhorter  were  ap- 
pointed and  qualified  as  his  administrators.  The  surviv- 
ing partner  took  possession  of  the  firm's  assets  and  pro- 
ceeded to  liquidate  the  partnership  estate.  In  1909  he 
brought  suit  against  his  co-administrator  and  the  real 
representatives  of  the  decedent  in  which  he  sought  a  set- 
tlement of  the  partnership  and  a  sale  of  the  lands.  The 
guardian  ad  litem,  appointed  for  the  infant  children  of 
the  decedent,  answered  charging  that  plaintiff,  in  the 
liquidation  of  the  firm's  affairs,  had  been  negligent  and 
permitted  the  estate  to  depreciate.  A  reference  to  the 
master  conunissioner  was  neither  asked  of  nor  required 
by  the  court,  but  a  marshaling  of  the  assets  and  liabilities 
was  undertaken  to  be  made  by  means  of  exhibits  filed 
with  depositions  taken  in  the  case.  After  most  of  the 
proof  had  J)een  taken,  McAVhorter,  the  administrator  an- 
swered denying  the  insolvency  of  the  partnership  estate, 
alleging  certain  items  mentioned  in  the  proof  were  not 
properly  chargeable  to  the  estate  of  decedent.  This  an- 
swer was  traversed  by  a  reply.  The  real  estate  was  sold 
while  the  case  was  being  prepared  for  trial.  Upon  final 
submission,  the  chancellor  entered  his  finding  that  the 
partnership  existed, embraced  the  stock  of  goods, the  log- 
ging contract,  and  the  lands  referred  to  in  the  pleadings ; 
that  the  surviving  partner  paid  'individually  $2,191.46 
in  discharge  of  the  partnership  obligations  in  excess 
of  its  assets  that  came  to  his  hands ;  and  that  the  deceased 
partner  withdrew  from  the  firm  various  sums  of  money 
aggregating  $2,068.21,  which  he  omitted  to  charge  to  him- 
self and  with  which  he  was  not  charged  on  the  books  of 
the  partnership.  In  accordance  with  said  finding,  he  ren- 
dered judgment  against  the  estate  of  the  deceased  part- 
ner in  favor  of  plaintiff  for  $2,129.94,  one-half  the  total 
of  said  two  sums.  The  court  made  an  additional  finding 
as  follows:  ^* There  is  yet  some  outstanding  indebtedness 
coming  to  said  partnership  and  there  is  some  litigation 
yet  unsettled  between  this  plaintiff  and  one  Frank  Hack- 
er growing  out  of  the  logging  job  above  mentioned  and 
a  complete  settlement  cannot  be  had  of  this  partnership 
at  this  time,  by  reason  of  the  facts  above  set  forth,  and 
the  plaintiff  will  have  to  make  a  further  accounting  and 
settlement  herein  upon  said  unfinished  business."    The 

Digitized  by  VjOOQ IC 


404  KENTUCKY  REPORTS.  [Vol.  154. 

defendants  being  dissatisfied  with  said  finding  as  to  tlie 
indebtedness  of  the  deceased  partner  to  the  firm  and 
with  said  judgment  appeal. 

Reversal  is  here  sought  upon  three  grounds:  First, 
error  of  the  court  in  rendering  judgment  against  the  es- 
tate of  the  deceased  partner  before  liquidation  of  the 
partnership  affairs;  second,  because  the  court  failed  to 
purge  of  usury  claims  against  the  partnership  paid  by 
appellee ;  and  third,  error  of  the  court  in  permitting  ap- 
pellee to  testify  for  himself  as  to  verbal  transactions  be- 
tween him  and  decedent  which  make  up  his  cause  of 
action  against  the  estate  of  the  decedent. 

The  errors  complained  of  will  be  considered  in  their 
inverse  order. 

Complaint  is  made  that  appellee  was  permitted,  over 
the  objection  of  appellants,  to  testify  as  to  the  existence 
of  the  partnership  between  him  and  his  deceased  son, 
and  also  as  to  the  items  going  to  make  up  the  claim'  of 
$2,060.21  found  by  the  court  to  be  owing  by  Hiram  R. 
Marcum  to  the  partnership. 

The  partnership  agreement  between  appellee  and  his 
son  was  verbal,  and  appellee  was  unquestionably  incom- 
petent to  testify  concerning  this  matter.  It  is  not  ser- 
iously contended  that  the  store  referred  to  was  not  a 
partnership  enterprise,  but  it  is  earnestly  insisted  that 
there  was  no  competent  evidence  to  establish  the  part- 
nership in  the  logging  contract.  James  F.  Marcum,  a 
competent  witness,  testified  that  he  sold,  making  the 
trade  with  Hiram  R.  Marcum,  and  was  given  a  firm  check 
for  some  land  from  which  timber  was  taken  in  the  log- 
ging operations  in  question.  E.  Gr.  Garrard,  another 
competent  witness,  testified  that  the  decedent  admitted  to 
him  that  he  was  a  partner  with  his  father  in  this  logging 
contract.  No  contrary  evidence  was  introduced,  or  at- 
tempted to  be  introduced,  to  overcome  the  facts  estab- 
lished by  this  testimony.  While  the  interest  of  each 
partner  is  not  established  by  competent  testimony,  in 
the  absence  of  such  evidence  each  partner  \^dll  be  pre- 
sumed to  have  an  equal  interest.  The  evidence,  while 
not  overwhelming,  clearly  establishes  that  appellee  and 
his  son  were  partners  in  the  store  and  logging  enterprise, 
and  that  their  interests  were  equal. 

We  will  next  consider  the  item  of  $2,060.21,  in  sup- 
port of  which  appellee  introduced  books  of  account  of 
the  firm  and  certain  checks  drawn  by  the  deceased  part- 
ner on  the  firm's  bank  account.    The  surviving  partner 
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was  lawfully  entitled  to,  and  was  in,  the  possession  of  the 
firm's  books  of  accounts  and  was  a  competent  mtness  to 
their  authenticity.  To  this  extent,  his  testimony  was  not 
concerning  any  verbal  statement,  or  any  transaction 
with,  or  any  act  done  or  omitted  to  be  done  by  the  de- 
cedent, and  was  not  inhibited  by  section  606,  sub-section 
2,  of  the  Civil  Code.  He  may  not,  however,  explain  or 
testify  as  to  entries  actually  made  therein,  imless  the 
books  were  kept  and  the  entries  made  by  him.  Aside 
from  this,  it  would  have  been  the  duty  of  the  court  to 
compel  the  production  of  these  books  for  examination  by 
the  parties  interested,  in  order  that  they  might  be  ad- 
vised as  to  the  condition  of  the  partnership  affairs,  in 
so  far  as  it  could  be  ascertained  from  the  books.  No  just 
ground  of  complaint  is  afforded  appellants  because  of 
the  introduction  of  these  books. 

The  books  show  that  Hiram  R.  Marcum  was  indebted 
to  the  firm  $201.28  in  excess  of  the  amount  owing  by  the 
surviving  partner.  No  objection  is  made  to  this  item. 
But  objection  is  made  to  the  introduction  and  considera- 
tion of  various  firm  checks  aggregating  $1,931.  They 
were  introduced  and  made  exhibits  with  the  deposition  of 
appellee.  He  was  clearly  incompetent  to  testify  as  to  any 
transactions,  of  which  these  checks  were  evidence.  Other 
witnesses,  wholly  competent,  identified  these  checks  as 
being  in  the  handwriting  of  the  deceased  partner.  They 
evidenced  an  appropriation  of  a  part  of  the  firm's  assets. 
Some,  on  their  face,  showed  an  application  of  partner- 
ship assets  to  the  individual  benefits  of  the  deceased 
partner.  Evidence  by  competent  witnesses  shows  a  like 
application  of  the  amounts  represented  by  the  other 
checks.  The  books  contain  no  entry  or  explanation  of  any 
of  the  transactions  involved  in  the  issuing  of  these 
checks.  It  is  in  evidence  that  the  books  were  kept  by  the 
deceased  partner  alone,  and  the  store  was  under  his  ex- 
clusive management.  The  checks  were  drawn  by  him. 
Under  this  state  of  case,  the  burden  was  upon  the  repre- 
sentatives of  the  deceased  partner  to  show  the  applica- 
tion by  him  of  the  firm's  assets,  of  which  these  checks 
were  an  appropriation.  In  30  Cyc,  742,  the  rule  is  thus 
stated: 

**If  a  party  fails  to  perform  his  duty  of  keeping  ac- 
curate account  of  partnership  affairs,  all  doubts  respect- 
ing particular  items  will  be  resolved  against  him,  unless 
there  is  some  reason  for  not  applying  the  rule,  and  in 
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such  case  the  court  will  resort  to  the  best  evidence  ob- 
tainable to  ascertain  the  true  state  of  the  account.*' 

Again,  Bates,  in  his  work  on  the  Law  of  Partnership 
(Vol.  1,  Sec.  313),  quoted  with  approval  in  Thomas  v. 
Winchester  Bank,  105  Ky.,  694,  said: 

**And  if  one  partner  has  the  duty  of  keeping  the 
books,  and  does  not  do  so  properly,  every  presumptici* 
will  be  against  him;  he  may  be  charged  with  interest,  if 
no  account  of  profit  can  be  given ;  he  will  be  charged  with 
sums  coming  into  his  hands,  unless  their  application  to 
joint  benefit  is  most  satisfactorily  proved. '* 

The  burden  being  upon  appellants,  and  they  having 
failed,  to  show  the  application  of  the  sums  represented 
by  these  checks,  which,  together  with  the  uncontested 
item  of  $201.28.  amount  to  $64  more  than  the  finding  of 
the  chancellor  on  the  item  of  liability  of  the  deceased 
partner  to  the  firm,  they  have  no  just  ground  of  com- 
plaint as  to  this  matter. 

It  is  also  contended  that  the  item  of  $2,191.46,  paid  by 
appellee  for  the  benefit  of  the  partnership,  should  have 
been  purged  of  the  usury  therein.  The  usury  complained 
of  is  $120  paid  on  the  Ed.  Hogg  note — just  what  amount 
of  this  was  paid  before  the  dissolution  of  the  partner- 
ship the  record  does  not  show — and  the  further  sum  of 
$122.07  paid  in  excess  of  the  legal  rate  of  interest  on  the 
John  A.  Black  note  after  the  death  of  the  partner. 

The  right  to  plead  usury  is  personal.  Usury  statutes 
are  made  for  the  benefit  of  the  necessitous  borrower,  who 
may  renounce  their  benefit  if  he  chooses,  or  refuse  to 
avail  himself  of  their  protection.  Campbell  v.  Johnson, 
4  Dana,  177.  Appellee  and  his  son  were  engaged  in  an 
enterprise  for  their  common  benefit.  The  borrowing  of 
money  to  carry  on  their  business  was  prohibited  neither 
by  their  partnership  agreement  nor  by  law.  The  pay- 
ment of.  interest  is  a  proper  expense  to  be  charged 
against  the  partnership.  If  paid  by  one  partner,  he  is 
entitled  to  be  reimbursed  out  of  the  firm  assets,  in  de- 
fault of  which  the  other  partner  is  liable  to  him  for  such 
proportion  thereof  as  the  interest  of  such  partner  may 
be.  There  is  no  showing  that  the  firm,  considering  their 
financial  resources  and  standing,  the  hazardous  nature 
of  the  lousiness  in  which  they  were  engaged,  and  the  con- 
dition of  the  money  market  at  the  time  the  loans  were 
made,  could  have  procured  upon  the  security  offered 
loans  at  less  than  ten  per  cent  and  eight  per  cent  re- 
spectively.   The  burden  was   upon  appellants  to   show 
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this.  In  partnership  dealings,  each  partner  is  under  the 
duty  of  acting  with  the  utmost  good  faith  toward  the 
other.  There  is  nothing  in  agreeing  to  pay  and  in  paying 
usury  inconsistent  with  that  fidelity  of  conduct  exacted 
of  a  partner.  The  payment  of  usury  before  the  death  of 
the  partner  was,  so  far  as  the  record  shows,  entirely  con- 
sistent with  the  soundest  business  policy  and  good 
morals,  and  the  court  should  not,  under  such  circum- 
stances, compel  appellee  to  exercise,  on  behalf  of  the 
partnership,  a  right  which  he  is  free  to  avail  himself  of 
or  to  reject.  He  had  a  discretion  in  the  payment  or  re- 
fusal of  payment  of  the  usury,  and  he  is  not  shown  to 
have  abused  that  discretion. 

After  the  death  of  his  partner,  appellee  was  under 
no  higher  degree  of  fidelity  in  the  liquidation,  than  he 
was  in  the  transaction  of  the  business  of  the  partner- 
ship, during  its  existence.  The  death  of  the  partner, 
in  no  wise,  changed  the  conditions  under  which  the 
money  was  borrowed  and  the  usurious  rate  of  interest 
I)romised.  If  payment  of  usury  before  the  death  of  his 
l^artner  did  not  amount  to  a  breach  of  good  faith,  pay- 
ment of  usury  upon  partnership  engagements  entered 
into  during  the  existence  of  the  partnership  cannot  be  a 
breach  of  duty.  This  is  an  action  for  an  accounting  and 
settlement  of  partnership  affairs.  The  question  at  issue 
is  not  one  of  borrower  and  lender,  but  one  of  mutual  ac- 
counts. The  allowance  or  rejection  of  payments  of 
usury  as  a  legitimate  expense  of  the  partnership  is  to  be 
determined  not  by  the  ultimate  consequences  to  the  part- 
nership estate  but  by  the  good  faith  of  the  partner  in 
making  such  payments.  The  claim  here  presented  is  not 
within  the  contemplation  of  section  3870,  Kentucky  Stat- 
utes. If  it  were,  the  claimant  would  have  had  to  purge 
his  demand  of  all  usury  before  suit.  The  claim  not  being 
of  that  character,  appellee  was  justified  in  the  payment, 
after  the  death  of  his  partner,  of  the  usury  agreed  to  be 
paid  during  the  existence  of  the  partnership. 

Lastly,  it  is  insisted  that  the  court  erred  in  entering 
judgment  in  favor  of  the  surviving  partner  against  the 
estate  of  the  deceased  partner  before  the  partnership 
assets  were  converted  into  cash.  The  correct  practice  is, 
where  a  dissolution  of  a  partnersliip  exists  or  is  decreed, 
to  direct  a  sale  of  all  the  firm  assets  of  whatever  nature, 
unless  a  lawful  agreement  to  distribute  them  in  specie  is 
assented  to  by  the  parties ;  and,  if,  because  of  litigation 
with  third  parties  over  claims  or  rights  growing  out  of 
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the  partnership,  or  for  other  valid  reasons,  a  postpone- 
ment of  disposition  of  every  material  issue  involved  in 
the  action  becomes  necessary,  snch  partial  distribution  of 
the  cash  on  hand  as  would  be  justified  by  the  record 
should  be  ordered ;  and  thereafter  when  the  rights  of  all 
parties  can  be  adjusted,  enter  final  judgment.  In  the 
case  at  bar,  it  is  in  evidence  that  the  firm  assets,  not 
realized  upon  at  the  time  of  the  judgment,  were  prac- 
tically worthless.  They  consisted  largely  of  notes  and 
accounts.  Those  liable  were  practically  insolvent.  Limi- 
tation had  run  against  many  of  the  accounts.  Suits  were 
instituted,  and  in  some  cases  a  plea  of  payment  was  suc- 
cessfully maintained,  in  others  judgments  were  obtained 
and  executions  issued  and  returned,  **no  property 
found."  The  cause  was  retained  on  the  docket  to  await 
the  issue  of  litigation  growing  out  of  the  logging  con- 
tract and  of  further  attempts  to  collect  the  notes  and  ac- 
counts. It  appears  that  there  is  little  hope  of  recovery 
of  any  substantial  amount  from  any  source  for  the  bene- 
fit of  the  partnership.  Such  being  the  case,  the  substan- 
tial rights  of  appellants  have  not  been  prejudiced,  and 
we  would  not  be  warranted  in  reversing  the  judgment  for 
the  error  complained  of. 

Perceiving  no  error  in  the  record  prejudicial  to  the 
rights  of  appellants,  the  judgment  is  affirmed. 


Polsgrove,  Mayor,  et  al.  v.  Mom. 

(Decided  June  17,  1913.) 

Appeal  from  Franklin  Circuit  Court. 

Nuisance — -Police  Regulations  to  Protect  Health  of  PabUc — ^Un- 
sanitary Dwellings — Proceeding  in  Police  Court  to  Remedy  Nui- 
sance— Notice. — Under  statutory  authority  to  make  all  police  regu- 
lations to  secure  and  protect  the  health  and  safety  of  the  public, 
and  to  define  and  suppress  nuisances,  the  city  may  by  ordinance 
provide  that  houses  intended  for  dwelling  purposes  which  are  so 
unsanitary  or  out  of  repair  as  to  be  unfit  for  habitation  or  unsafe 
for  occupation  or  dangerous  to  the  public  or  injurious  to  the 
health  or  morals  of  the  community,  shall  not  be  rented  or  leased, 
and  to  provide  that  the  owner  may  be  fined  in  a  proceeding  in  the 
police  court  if  he  fails  to  remedy  the  nuisance  'Within  twenty  days 
after  notice  so  to  do. 

Nuisance — Ordinance  Providing  for  Judicial  Proceeding  to  Sup- 
press.— Pl  city  ordinance  providing  for  a  Judicial  proceeding  in  a 
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police  court  for  the  suppression  of  nuisances  must  be  read  in  con- 
nection with  the  common-law  rules  governing  judicial  proceed- 
ings and  will  be  construed  as  requiring  the  nuisance  to  jbe  abated, 
not  the  structure  to  be  removed,  unless  this  is  necessary  to  rem- 
edy the  trouble. 

8.  Nuisance — ^Judgment  of  Police  Court  Abatement — ^Appeal. — ^Prom  a 
judgment  of  the  police  court  abating  a  nuisance,  an  appeal  will  lie 
to  the  circuit  oourt  although  the  fine  is  less  than  |25. 

4.  Ordinances — ^No  Provision  in  Act  Qoveming  Third  Class  Cities  to 
Test  Validity  of— When  Injunction  to  Restrain  Enforcement  Will 
Not  Be  Granted. — There  being  in  the  act  governing  cities  of  the 
third  class  no  provision  for  testing  the  validity  of  an  ordinance 
by  suit  hi  the  circuit  oourt,  and  no  ground  for  equitable  interfer- 
ence being  shown  by  the  petition,  an  injunction  restraining  the 
enforcement  of  the  city  ordinance  will  not  be  granted. 

JAMBS  H.  POLSGROVE  for  appellant. 

SCOTT  &  HAMILTON  for  appeUee. 

Opikiok  of  the  Coubt  2y  Chief  Justice  Hobson — 
Beversing. 

The  act  for  the  government  of  cities  of  the  third  class, 
including  the  city  of  Frankfort,  provides : 

**The  common  council  of  each  of  said  cities  shall, 
within  the  limitations  of  the  Constitution  of  the  State 
and  this  act,  have  power  by  ordinance.    ♦     *     * 

**To  make  all  police  regulations  to  secure  and  protect 
the  general  health,  comfort,  convenience,  morals  and 
safety  of  the  public;  and  to  define,  declare,  prevent,  sup- 
press and  remove  nuisances  either  within  the  city  or 
within  one  mile  thereof.     •     •     • 

**To  impose  penalties  upon  the  owners,  occupant  or 
agent  of  any  house,  wall,  sidewalk,  or  other  structure 
which  may  be  considered  dangerous  or  detrimental  to  the 
public,  unless  after  due  notice,  to  be  fixed  by  ordinance, 
same  to  be  removed  or  repaired ;  and  to  remove  or  repair 
same  at  owner's  expense  when  suffered  to  remain  con- 
trary to  ordinance."  (Sec.  3290,  Ky.  Stat.,  subsec- 
tion 16,  26). 

Under  the  power  thus  conferred  the  common  council 
of  the  city  of  Frankfort  enacted  the  following  ordinance : 

*^An  ordinance  to  prohibit  the  maintaining,  use,  occu- 
pa^^cy  or  letting  of  dwellings  which  are  so  unsanitary  or 
out  of  repair  as  to  be  dangerous  or  unhealthy,  and  pro- 
viding for  the  abatement  thereof. 

*'Be  it  ordained  by  the  common  council  of  the  city  of 
Frankfort: 
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*'Sec.  1.  That  no  building,  house  or  room,  intended 
or  designed  for  dwelling  purposes,  which  is  or  may  here- 
after become,  so  unsanitary  or  out  of  repair  as  to  render 
it  unfit  for  habitation,  or  which  is^or  may  become  unsafe 
for. occupancy,  or  that  may  be  considered  dangerous  or 
detrimental  to  the  public,  or  injurious  to  the  health  or 
morals  of  the  community,  shall  be  rented,  leased,  let, 
hired  out  or  permitted  to  be  used,  either  with  or  without 
compensation. 

'*Sec.  2.  That  no  building,  house  or  room,  intended 
or  designed  for  dwelling  purposes,  which  is  or  may  be- 
come so  unsanitary  or  out  of  repair  as  to  render  it  unfit 
for  habitation,  or  which  is  or  may  become  unsafe  for  oc- 
cupancy, or  may  be  considered  dangerous  or  detrimental 
to  the  public,  or  injurioiis  to  the  health  or  morals  of  the 
community,  shall  be  maintained  or  occupied. 

*  *  Sec.  3.  Whenever  any  building,  house  or  room,  in- 
tended or  designed  for  dwelling  purposes,  shall  be  unfit 
for  habitation  for  any  of  the  causes  named  in  sections 
one  and  two  of  this  ordinance,  the  occupant  or  occupants 
thereof  shall  vacate  within  ten  days,  and  the  owner  or 
owners  shall  abate  and  remove  the  same  within  twenty 
days  after  receiving  from  the  Mayor  notice  or  notices  so 
to  do  which  notice  or  notices  shall  set  forth  the  grounds 
therefor. 

^  *  Sec.  4.  Upon  complaint  in  writing  made  to  him  by 
the  Health  Officer  of  the  city,  or  by  petition  filed  with 
him,  signed  by  three  or  more  persons,  owners  of  real 
estate  residing  in  the  city  shall  cause  to  be  served,  by  the 
chief  of  police,  in  writing  upon  the  occupants  and  owners 
of  any  such  premises,  the  notice  or  notices  provided  for 
by  section  three,  to  be  served  by  delivering  or  offering 
to  deliver  a  copy  to  the  person  to  whom  it  is  directed,  or 
if  such  person  cannot  be  found,  by  delivering  a  copy  to 
his  agent,  or  by  affixing  such  copy  to  the  front  door  of 
the  premises  sought  to  be  abated. 

^*Sec.  5.  Upon  the  failure  of  the  owner  or  owners 
to  abate  and  remove  any  such  building,  house  or  room 
within  the  time  required  by  section  three,  he  or  they  shall 
be  subject  to  a  fine  of  not  less  than  five  nor  more  than 
twenty  dollars,  and  ten  dollars  for  each  succeeding 
twenty-four  hours  it  remains  unabated,  and  it  shall  be 
the  duty  of  the  Mayor,  at  the  expiration  of  said  twenty 
days,  to  cause  a  warrant  or  summons  against  such  owner 
or  owners  to  be  issued  by  the  police  judge,  charging  a 
violation  of  this  ordinance,  and  if  upon  a  trial  of  the 
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charge  the  party  against  whom  the  said  warrant  or  sum- 
nions  was  issued,  shall  be  convicted,  the  judgment  of  con- 
viction shall  order  the  abatement  and  removal  of  the 
biiilding,  house  or  room  designed  in  said  warrant.  Pro- 
vided, that  if  the  owner  be  a  non-resident  of  the  State  or 
county  of  Franklin,  he  shall  be  proceeded  against  by 
warning  order,  as  prescribed  by  the  Civil  Code  of  the 
State  in  proceedings  against  non-residents,  and  the  fine 
fixed  by  this  section  shall  not  be  imposed  and  the  judg- 
ment of  the  court  shall  only  require  the  abatement  and 
removal  of  the  structure  so  designated. 

**Sec.  6.  Whenever  there  shall  be  a  conviction  under 
the  preceding  section,  it  shall  be  the  duty  of  the  Mayor, 
in  the  name  of  the  city,  to  contract  with  some  suitable 
person  or  persons  to  abate  and  remove  the  structure 
designated  in  the  warrant  or  summons  upon  which  said 
conviction  was  had,  at  the  cost  of  the  owner  or  owners 
thereof,  which  cost,  if  not  paid  by  the  owner  or  owners, 
may  be  paid  by  the  city,  and  the  amount  so  expended 
shall  be  recovered  by  the  city  by  suit  in  any  court  of  com- 
petent jurisdiction. 

**Sec.  7.  Any  tenant  or  occupant,  not  the  owner  of 
the  premises,  who  shall  violate  section  three  shall  be 
fined  not  less  than  two  nor  more  than  ten  dollars,  and 
each  twenty-four  hours  after  ten  days  notice,  as  required 
therein,  shall  constitute  a  separate  offense. 

**Sec.  8.  All  ordinances  or  parts  of  ordinances  in 
conflict  herewith  are  hereby  repealed,  and  this  ordinance 
shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage and  approval  by  the  Mayor.'* 

After  the  ordinance  had  taken  effect,  the  health  officer 
of  the  city  made  complaint  in  writing  to  the  Mayor  that 
a  certain  house  owned  by  Dulin  Moss  and  intended  for 
dwelling  purposes  was  so  unsanitary  and  out  of  repair 
as  to  rende^  it  unfit  for  habitation,  unsafe  for  occupancy 
and  dangerous  to  the  health  and  morals  of  the  com- 
munity. The  Mayor  gave  notice  to  Moss  as  provided  in 
the  ordinance  notifying  him  within  twenty  days  after  re- 
ceiving the  notice  to  vacate,  abate  or  remove  the  building. 
Moss  thereupon  brought  this  suit  against  the  Mayor,  the 
health  officer  and  common  council  of  the  city,  alleging 
that  the  city  was  without  authority  to  pass  the  ordi- 
nance; that  it  was  void;  that  to  enforce  the  ordinance 
would  deprive  him  of  his  property  without  due  process 
of  law,  and  deny  him  the  equal  protection  of  the  laws ; 
and  that  unless  enjoined  the  defendants  would  at  once 
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proceed  to  enforce  the  ordinance,  destroy  his  property 
without  compeHsation  therefor,  and  proceed  to  fine  him 
in  the  police  court,  all  of  which  would  produce  great  and 
irreparable  injury  to  him.  On  a  hearing  of  the  case  be- 
fore the  circuit  court  a  permanent  injunction  was 
granted  restraining  the  defendants  and  each  of  them 
from  in  any  way  interfering  with  the  property  or  from 
proceeding  by  warrant  or  otherwise  in  the  police  court 
or  in  any  other  court,  against  the  plaintiff  for  violation 
of  the  ordinance  referred  to;  to  all  of  which  the  defend- 
ants excepted  and  prayed  an  appeal  to  this  court  which 
was  granted. 

It  is  insisted  for  the  plaintiff  that  the  ordinance  gives 
the  authorities  of  the  city  of  Frankfort  the  power  abso- 
lutely to  destroy  and  tear  down  houses  intended  alone 
for  dwelling  purposes;  that  whenever  in  the  opinion  of 
the  proper  authorities  the  house  comes  within  section  1, 
it  shall  be  the  duty  of  the  persons  living  in  it  to  vacate 
within  ten  days,  and  the  owner  of  the  house  shall  be  re- 
quired to  abate  or  remove  it  within  twenty  days.  It  is 
earnestly  insisted  that  nothing  in  the  statute  was  in- 
tended to  confer  such  power,  and  that  such  power  cannot 
be  conferred  under  the  Constitution. 

In  determining  the  proper  construction  of  the  ordi- 
nance the  court  should  read  it  in  connection  with  the 
statute  under  which  it  was  enacted;  for  the  language  of 
the  ordinance  is  largely  borrowed  from  the  statute  and 
it  is  to  be  presumed  that  the  city  authorities  were  en- 
deavoring simply  to  follow  the  statute.  Under  the  act 
of  the  Legislature,  the  common  council  of  the  city  is 
given  power  to  make  all  police  regulations  to  secure  and 
protect  the  general  health,  comfort,  convenience,  morals 
and  safety  of  the  public,  and  to  define,  suppress  and  re- 
move nuisances,  to  impose  penalties  upon  the  owner  or 
occupant  of  any  house  or  other  structure  dangerous  or 
detrimental  to  the  public  unless  after  due  notice  to  be 
fixed  by  ordinance,  the  same  be  removed  or  repaired, 
and  to  remove  or  repair  the  same  ^t  the  owner's  expense, 
when  suffered  to  remain  contrary  to  the  ordinance.  Pur- 
suant to  the  statute,  section  1  of  the  ordinance  provides 
that  no  house  or  room  intended  for  dwelling  purposes 
which  is  so  unsanitary  or  out  of  repair  as  to  render  it  un- 
fit for  habitation  or  unsafe  for  occupancy  or  dangerous 
or  detrimental  to  the  public,  or  injurious  to  the  health  or 
orals  of  the  community,  shall  be  rented  or  be  peruitted 
be  used,  either  with  or  without  compensation.    In  this 
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section  the  city  did  not  exceed  the  power  conferred  upon 
it  by  the  statute.  Whether  the  house  is  unfit  for  habita- 
tion, unsafe  for  occupancy  or  dangerous  or  detrimental 
to  the  public  or  injurious  to  the  health  or  morals  of  the 
community,  is  a  question  to  be  determined  under  the 
facts  of  each  particular  case,  and  the  house  does  not  vio- 
late the  section  unless  the  circumstances  existing  are  suf- 
ficient to  establish  the  fact  that  it  is  so  unsanitary  or  out 
of  repair  as  to  render  it  unfit  for  habitation,  or  that  it  is 
unsafe  for  occupation  or  dangerous  or  detrimental  to  the 
public  or  injurious  to  the  health  or  morals  of  the  com- 
munity. The  words  ^^may  be  considered '^  are  taken 
from  the  statute,  the  word  ^^ considered''  being  used  in 
its  old  sense,  and  in  equivalent  to  **  reasonably  re- 
garded." 

The  second  section  is  practically  the  same  as  the  first 
except  that  it  applies  to  the  occupants  of  the  house.  The 
third  section  was  evidently  drawn  to  conform  to  that  part 
of  the  statute  which  requires  due  notice  to  be  fixed  by 
ordinance  before  penalties  may  be  imposed.  Under  this 
section  the  occupant  has  ten  days  to  vacate  the  premises 
and  the  owner  twenty  days  to  remove  or  abate  the  nui- 
sance  after  the  notice  is  given.  In  arriving  at  the  mean- 
ing of  this  section  we  must  look  not  only  at  its  words 
but  the  ordinance  as  a  whole  and  the  purpose  intended 
to  be  accomplished.  The  ordinance  is  enacted  under  the 
police  power  to  define,  suppress  and  remove  nuisances. 
It  is  aimed  at  dwelling  places  which  are  so  unsanitary  or 
out  of  repair  as  to  be  unfit  for  habitation  or  unsafe  for 
occupancy  or  dangerous  or  detrimental  to  the  public  or 
injurious  to  the  health  or  morals  of  the  community. 
While  in  section  3,  the  words  used  are  **the  owner  or 
owners  shall  abate  or  remove  the  same''  the  meaning  is 
not  that  he  is  to  remove  the  building,  house  or  room,  but 
that  he  is  to  remove  the  nuisance.  If  the  house  is  so  un- 
sanitary as  to  render  it  unfit  for  habitation,  he  must  put 
it  in  a  sanitary  condition  if  practicable.  If  it  is  so  out 
of  repair  as  to  render  it  unfit  for  habitation,  he  must  if 
this  is  practicable  repair  it  and  make  it  fit  for  habita- 
tion, or  if  it  is  unsafe  for  occupancy  or  dangerous  or 
detrimental  to  the  public  or  injurious  to  the  health  or 
morals  of  the  community,  he  must  remove  the  cause  of 
the  trouble.  The  object  of  the  ordinance  is  to  secure  the 
removal  of  the  nuisance,  and  when  the  nuisance  is  re- 
moved the  ordinance  is  not  violated.  The  dwelling  itself 
is  not  required  to  be   removed  unless   this  is  the  only 
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practicable  way  to  remove  the  nuisance.  The  removal 
of  the  nuisance,  not  the  removal  of  the  structure  is  the 
thing  aimed  at.  The  ordinance  as  a  whole  contemplates 
an  abatement  of  the  nuisance  to  be  enforced  by  a  judicial 
proceeding  in  the  police  court.  The  common  law  is  in 
force  in  this  State ;  all  our  courts  are  governed  by  it  in 
administering  justice;  the  police  court  in  trying  these 
cases  will  be  guided  by  the  common  law  in  entering  judg- 
ment. At  common  law  in  exercising  their  power  to 
abate  nuisances,  the  courts  do  not  destroy  property  if  it 
is  practicable  otherwise  to  remove  the  nuisance.  Prop- 
erty may  be  destroyed  if  this  is  necessary  to  remove  the 
nuisance.  The  general  laws  of  the  State  governing  all 
courts  of  justice  must  be  borne  in  mind  in  construing 
the  ordinance;  for  the  judicial  proceeding  contemplated 
by  it  must  be  conducted  according  to  these  principles. 
If  the  structure  is  so  out  of  repair  or  so  unsanitary  as 
to  be  unfit  for  habitation,  or  is  dangerous  to  the  public, 
and  the  trouble  cannot  be  remedied  at  a  reasonable  cost 
considering  the  value  of  the  structure  when  improved, 
the  court  may  order  it  removed  or  he  may  in  his  discre- 
tion allow  the  owner  to  elect  which  course  be  will  pur- 
sue where  the  matter  is  doubtful.  In  the  exercise  of 
ihe  police  power  by  the  city,  property  which  is  a  menace 
to  public  safety  or  health,  may  be  destroyed  without 
compensation  when  this  is  necessary  to  protect  the  pub- 
lic, but  the  public  necessity  is  the  limit  of  the  right. 
First  Nat.  Bank  v.  Sarlis  (Ind.),  28  Am.  St.  Rep.,  185; 
Mayor  v.  Mulligan,  51  Am.  St.  Rep.,  86;  Bristol  Door, 
Etc.,  Co.  V.  Bristol,  75  Am.  St.  Rep.,  783;  Sings  v.  City 
of  Joliet,  127  Am.  St.  Rep.,  323;  Cooley  on  Constitu- 
tional Limitations,  740-741. 

Section  4  merely  provides  the  means  by  which  the 
ordinance  is  to  be  put  in  operation  in  a  particular  case ; 
section  5  provides  the  judicial  proceeding  by  which  the 
ordinance  is  to  be  enforced.  If  the  owner  has  failed  to 
abate  the  nuisance  within  20  days  after  receiving  notice 
from  the  Mayor  as  provided  in  section  three  a  proceed- 
ing may  be  begun  in  the  police  court.  No  proceeding 
can  be  begun  until  the  owner  has  had  twenty  days  after 
notice  to  remove  the  nuisance.  If  a  proceeding  is  begun, 
and  it  is  made  to  appear  that  within  the  twenty  days  he 
abated  or  removed  the  nuisance  the  owner  should  be  dis- 
charged. If  in  such  a  proceeding  it  appears  that  the 
owner  did  not  abate  or  remove  the  nuisance  within  the 
twenty  days  the  court  may  fine  the  owner  as  provided 
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in  the  ordinance,  and  order  the  abatement  and  removal 
of  the  nuisance.  In  providing  for  the  abatement  or  re- 
moval of  the  nuisance,  the  court  should  follow  prac- 
tically the  procedure  in  other  nuisance  cases;  that  is,  if 
the  house  is  unsanitary  or  out  of  repair  or  unsafe  for 
occupation  or  dangerous  or  detrimental  to  the  public  or 
injurious  to  the  health  or  morals  of  the  community  the 
court  should  determine  by  his  judgment  what  is  neces- 
sary to  remove  the  trouble,  and  in  his  discretion  he  may 
give  the  owner  himself  a  reasonable  time  to  do  th^ 
things  provided  for.  In  that  event  no  steps  will  be  taken 
by  the  Mayor,  until  the  time  so  given  by  the  court  ex- 
pires, and  the  Mayor  is  directed  by  the  court  pursuant 
to  section  6  to  proceed  and  execute  the  judgment  of  the 
court.  Tbe  Mayor  should  report  his  acts  to  the  court  so 
that  the  court  may  determine  if  the  judgment  has  been 
properly  executed.  If  by  the  judgment  of  the  police 
court  the  owner  of  the  property  is  aggrieved,  he  can 
prosecute  an  appeal  to  the  circuit  court  of  the  county, 
if  the  cost  of  abating  when  added  to  the  fine  exceeds 
$25;  for  the  cost  of  abating  is  part  of  the  penalty  im- 
posed, and  if  his  real  property  is  affected  by  the  judg- 
ment he  can  appeal  from  that  court  to  this  court. 
(Leitchfield  Co.  v.  Commonw^ealth,  143  Ky.,  163). 

It  will  thus  be  seen  that  the  ordinance  does  not  give 
the  authorities  of  the  city  of  Frankfort  the  power  abso- 
lutely to  destroy  houses  intended  for  dwelling  purjjoses, 
and  that  the. city  authorities  are  powerless  to  do  any- 
thing in  the  premises  except  pursuant  to  a  judgmejit  of 
a  competent  court,  and  that  if  any  injustice  is  done  the 
owner,  he  has  ample  remedy  to  protect  himself  by  ap- 
peal. The  power  to  remove  nuisances  has  been  exor- 
cised by  courts  of  justice  from  the  foundation  of  the 
common  law.  The  owner  or  occupant  of  the  premises 
is  not  subject  to  a  fine  under  section  seven  unless  the 
house  is  in  the  condition  described  in  section  1,  and  in 
the  exercise  of  the  police  power  such  houses  may  be  re- 
quired to  be  vacated.  In  Dillon  on  MtCnicipal  Corpor- 
ations, the  principles  governing  the  subject  are  thus 
stated : 

'^It  is  to  secure  and  pronaote  the  public  health,  safety, 
and  convenience  that  municipal  corporations  are  so  gen- 
erally and  so  liberally  endowed  with  power  to  prevent 
and  abate  nuisances.  This  authority  and  its  summary 
exercise  may  be  constitutionally  conferred  on  the  in- 
corporated place,  and  it   authorizes   its  council  to  act 
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against  that  which  comes  within  the  legal  notion  of  a 
nuisance;  but  such  power,  conferred  in  general  terms, 
cannot  be  taken  to  authorize  the  extrajudicial  condem- 
nation and  destruction  of  that  as  a  nuisance  which,  in 
its  nature,  situation,  or  use,  is  not  such.  *  *  *  It  is 
a  doctrine  not  to  be  tolerated  in  this  country  that  a  mu- 
nicipal corporation,  without  any  general  laws  either  of 
the  city  or  of  the  State  within  which  a  given  structure 
can  be  shown  to  be  a  nuisance,  can,  by  the  mere  declara- 
tion that  it  is  one,  subject  it  to  removal  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the  city  itself. 
This  would  place  every  house,  every  business,  and  all 
Ihe  property  in  the  city,  at  the  uncontrolled  will  of  the 
temporary  local  authorities. '^     (Sec.  684). 

*'But  under  the  power  to  abate  nuisances,  property 
lawfully  erected  and  existing,  or  a  house  which  is  only 
a  nuisance  because  occupied  by  a  business  which  is  such, 
cannot  be  destroyed  or  demolished.  The  public  can  pro- 
ceed by  indictment,  or  the  business  carried  on  in  the 
house  be  suppressed. '^     (Sec.  688). 

**  Finally,  it  may  be  remarked  that  the  extent  of  mu- 
nicipal authority  over  nuisances  depends,  of  course,  upon 
the  powers  conferred  in  this  regard  upon  the  munici- 
pality. They  may  be  general  or  specific,  or  both.  The 
authority  to  preserve  the  health  and  safety  of  the  in- 
habitants and  their  property,  as  well  as  the  authority  to 
prevent  and  abate  nuisances,  is  a  suflBcient  foundation 
for  ordinances  to  suppress  and  prohibit  whatever  is  in- 
trinsically and  inevitably  a  nuisance.  The  authority  to 
declare  what  is  a  nuisance  is  somewhat  broader;  but 
neither  this  nor  the  general  authority  mentioned  in  the 
last  preceding  sentence  will  justify  the  declaring  of  acts, 
avocations,  or  structures  not  injurious  to  health  or 
property  to  be  nuisances.'^    (Sec.  689). 

**  Tenement  houses  as  popularly  known,  and  also  as 
defined  by  statute,  have  been  regarded  as  a  distinct  class 
of  buildings,  susceptible  of  and  requiring  regulation  by 
virtue  of  the  police  power.  It  is,  therefore,  within  the 
power  of  the  Legislature,  either  directly  by  statute  or  by 
authority  conferred  upon  municipal  corporations,  to  en- 
act rules  and  ordinances  to  regulate  the  manner  of  con- 
structing these  buildings  for  the  purpose  of  promoting 
the  health  and  safety  of  the  inhabitants.  It  is  not  a 
valid  objection  to  the  exercise  of  this  power  that  the  ex- 
pense of  making  changes  in  such  buildings  is  imposed 
upon  the  owner,  so  long  as  the  object  of  the  law  is  with- 
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out  doubt  the  promotion  or  the  protection  of  the  health 
of  the  inmates  of  these  houses,  or  the  preservation  of 
the  houses  themselves,  and  consequently  much  other 
property,  against  loss  or  destruction  by  fire,  and  so  long 
as  the  alterations  or  changes  can  be  effected  at  a  reason- 
able cost  to  the  owner/'    (Sec.  698). 

In  the  acts  governing  cities  of  the  first  and  second 
class  it  is  provided  that  the  validity  of  a  city  ordinance 
may  be  tested  by  an  action  in  the  circuit  court,  but  we 
find  no  such  provision  in  the  act  governing  cities  of  the 
third  class.  The  petition  does  not  show  that  relief  in 
equity  is  required  to  avoid  a  multiplicity  of  suits ;  Tor  it 
shows  that  only  one  proceeding  is  contemplated.  It 
does  not  show  that  the  plaintiff  will  suffer  irreparable 
injury  because  it  cannot  be  assumed  that  the  police  court 
will  enter  an  improper  judgment ;  and  if  he  should  do  so, 
as  we  have  said,  the  plaintiff  has  an  adequate  remedy  by 
appeal.  We,  therefore,  conclude  that  the  ordinance  is 
valid  and  that  the  plaintiff  shows  no  right  to  relief  in 
equity. 

Judgment  reversed  and  cause  remanded  for  a  judg- 
ment as  above  indicated. 


Maddox  v.  Rowe,  Assignee. 

(Decided  June  17,  1913.) 

Appeal  from  Ohio  Circuit  Court. 

1.  Finding  of  ChanceUor. — The  chancellors*  finding  of  fact  will  not 
be  disturbed  on  doubtful  evidence. 

2.  Mortgages— Executed  by  Married  Woman  to  Secure  Debt  of  Hus- 
band.— ^A  mortgage  executed  by  a  married  woman  to  secure  a 
debt  of  her  husband,  will  not  be  adjudged  unenforcible  on  the 
ground  that  it  was  procured  by  fraud,  coercion  or  duress,  when 
the  mortgage  was  executed  intelligently  three  days  after  the 
transactions  in  which  it  was  charged  that  the  coercion  was  exer- 
cised, and  no  claim  of  coercion  was  made  until  after  the  mort- 
gage had  passed  into  the  hands  of  a  purchaser  with  the  acquies- 
cence of  the  married  woman  in  its  validity. 

BARNES  &  SMITH  for  appellant. 

HEAVRIN  &  WOODWARD  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Hobson — 
Affirming. 

Vol.   154—14 


Digitized  by  VjOOQIC 


418  KENTUCKY  EEPOETS.  [Vol.  154. 

J.  B.  Maddox  was  president  of  the  Bank  of  Centre- 
town,  and  while  such  had  fallen  in  debt  to  the  bank  be- 
tween $5,000  and  $6,000;  on  January  26,  1911,  he  and  his 
wife,  Mecie  Maddox,  executed  to  the  bank  a  mortgage  on 
the  property  of  the  wife  to  secure  this  indebtedness. 
This  suit  was  brought  to  enforce  the  mortgage;  Mrs. 
Maddox  defended  the  suit  insisting  that  the  mortgage 
was  obtained  from  her  by  duress,  fraud  and  coercion. 
A  large  mass  of  testimony  was  taken;  on  final  hearing 
the  circuit  court  entered  judgment  enforcing  the  mort- 
gage.. She  appeals. 

The  facts  of  the  matter  are  about  these :  J.  B.  Mad- 
dox was  a  merchant  in  the  town  of  Centertown.  Several 
years  before  the  year  1911,  he  had  a  severe  attack  of  ty- 
phoid fever,  which  left  him  in  a  very  bad  condition  of 
health  so  that  he  had  to  go  to  a  sanatorium.  While  he 
was  gone  his  business  was  run  by  his  brother,  his  niece 
and  his  daughter.  When  he  returned  from  the  sana- 
torium he  found  his  affairs  in  very  bad  condition.  He 
had  in  his  own  name  13  shares  of  stock  in  the  bank  of 
Centertown.  This  stock  had  been  purchased  with  the 
money  of  the  wife,  but  she  had  allowed  her  husband  to 
put  it  in  his  own  name  to  give  him  credit.  He  was  the 
president  of  the  bank  and  in  his  efforts  to  extricate  him- 
self from  his  financial  difficulties,  created  the  debt  to  the 
bank  above  referred  to.  He  transferred  to  his  wife  eight 
shares  of  the  bank  stock  and  retained  five  shares  in  his 
own  name.  But  to  pay  her  for  these  five  shares,  he  and 
she  made  a  note  to  the  bank  for  $500,  and  this  money  was 
placed  to  her  credit  in  the  bank  as  a  time  deposit  at  5 
per  cent.  She  also  signed  as  the  surety  of  her  husband 
another  note  for  $750 ;  for  money  which  he  borrowed  and 
used  himself.  She  was  not  on  any  of  his  other  paper  to 
the  bank.  About  January  20,  1911,  a  State  Inspector 
made  an  examination  of  the  bank  and  reported  its  con- 
dition to  the  Secretary  of  State,  who  ordered  the  bank 
cashier  on  January  22  not  to  open  the  bank  again.  Be- 
fore this  notice  was  given  by  the  State  Inspector,  he  had 
a  conference  with  certain  persons  at  Beaver  Dam,  and 
reports  of  what  had  taken  place  at  this  conference  were 
circulated  to  the  effect  that  the  Secretary  of  State  had 
determined  to  prosecute  the  officers  of  the  bank  for  vio- 
lation of  the  State  banking  laws.  On  the  afternoon  of 
January  23,  there  was  a  meeting  of  the  stockholders  of 
the  bank  at  the  house  of  the  cashier.  Maddox  and  wife 
were   present;    also   Messrs.  Heavrin  and   Woodward, 
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who  had  been  invited  to  be  present  by  some  of  the  per- 
sons interested.  After  a  list  of  the  stockholders  had  been 
written  out,  one  of  the  attorneys  made  a  speech  to  the 
stockholders  in  which  he  in  substance  said  that  the  bank- 
ing laws  had  been  violated  by  the  officers  of  the  bank, 
but  that  if  each  of  the  officers  would  make  good  what  ho 
had  drawn  out  of  the  bank,  he  did  not  think  any  prosecu- 
tions would  be  instituted;  that  he  could  not  guarantee 
this  however,  but  that  it  would  be  greatly  to  the  interest 
of  the  community  and  to  the  interest  of  the  stockholders 
if  each  officer  would  secure  what  he  owed.  Maddox  said 
that  he  would  give  up  all  his  property  and  Mrs.  Maddox 
said  that  she  would  stand  by  her  husband  and  protect  his 
honor  with  all  that  she  had.  Dr.  Chapman,  a  director  in 
the  bank,  owed  it  about  $10,000.  After  Maddox  and  wife 
had  agreed  to  secure  the  bank  in  what  he  owed,  Chap- 
man's son  said  that  he  would  see  his  father,  who  was  sick, 
and  see  what  he  could  do.  He  went  to  see  his  father  and 
the  result  was  that  he  also  agreed  to  execute  a  mortgage. 
After  this  the  stockholders  agreed  to  place  the  bank  in 
the  hands  of  Alvin  Eowe.  Alvin  Eowe  was  sent  for  and 
agreed  to  accept  the  trust.  A  resolution  of  the  stock- 
holders was  then  drawn  up  and  signed,  by  which  Alvin 
Eowe  was  selected  as  fiscal  agent  to  liquidate  the  affairs 
of  the  bank  under  the  direction  of  the  Secretary  of  State, 
and  he  was  requested  to  give  each  officer  an  opportunity 
to  make  good  any  loss  arising  through  the  fault  of  such 
officer,  in  default  of  which  the  body  demanded  prosecu- 
tion of  any  person  whose  liability  Was  established,  and 
who  refused  to  make  same  good  to  the  bank.  There  is 
some  contrariety  in  the  evidence  as  to  who  suggested 
the  latter  part  of  the  resolution,  the.  proof  for  the  plain- 
tiff being  that  Maddox  suggested  that  as  he  and  Dr. 
Chapman  were  fixing  up  their  matters,  this  should  be  put 
in  so  that  all  the  other  officers  would  do  likewise.  The 
proof  for  Mrs.  Maddox  is  that  her  husband  did  not  make 
this  suggestion  and  that  the  attorney  drew  the  resolution 
in  this  way  without  any  suggestion  from  others.  The 
meeting  then  adjourned.  The  attorneys  returned  to 
Hartford  and  drew  the  mortgages  which  were  to  be  exe- 
cuted by  Maddox  and  wife  and  Chapman  and  wife.  The 
papers  were  sent  to  Centertown  on  January  26th,  and 
were  on  that  day  executed  by  Chapman  and  wife,  and 
Maddox  and  wife.  After  this  Alvin  Eowe  took  charge  of 
the  bank  and  organized  a  new  corporation  styled  the 
Farmers Bankof  Centertown; and  this  bank  some  months 
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later  took  over  the  assets  of  the  old  bank,  and  assumed  its 
debts.  Up  to  the  time  that  the  new  bank  did  this,  Mrs. 
Maddox  had  in  no  manner  complained  of  being  over- 
reached in  the  execution  of  the  mortgage,  and  she  made 
no  such  claim  to  the  new  bank  until  some  time  in  August 
when  the  bank  applied  to  her  to  close  the  matter  up  by 
deeding  to  it  the  property,  as  the  debts  exceeded  the 
value  of  the  property.  She  then  insisted  that  there  was 
a  debt  of  $1,000  which  her  husband's  brother  ought  to 
pay  as  he  was  surety  on  the  note  and  the  bank  not  agree- 
ing to  this,  she  employed  an  attorney  and  denied  liability. 
This  suit  followed. 

The  proof  for  her  shows  that  she  was  in  great  dis- 
tress on  January  23d,  when  the  meeting  of  the  stock- 
holders was  held;  that  her  husband  had  been  in  a  very 
bad  state  of  mind  for  several  days,  and  that  she  was  very 
apprehensive  that  he  would  be  prosecuted,  and  feared 
that  if  he  was  prosecuted  he  might  be  sent  to  the  peni- 
tentiary. She  did  not  know  that  she  was  not  bound  to 
pay  the  note  which  she  had  signed  as  surety  for  her  hus- 
band, and  it  is  insisted  that  she  executed  the  mortgage 
without  consideration  under  a  palpable  mistake  of  law 
and  under  the  coercion  of  the  threats  that  her  husband 
would  be  prosecuted.  If  the  mortgage  had  been  executed 
on  January  23d,  there  would  be  more  force  in  this ;  but  the 
mortgage  was  not  in  fact  executed  until  three  days  later 
and  all  the  parties  had  had  sufficient  time  to  recover  their 
usual  frame  of  mimd.  The  evidence  shows  that  she  was 
not  in  an  abnormal  condition  at  all  when  the  mortgage 
we  executed,  and  that  she  perfectly  understood  what 
she  was  doing.  She  did  not  execute  the  mortgage  to  se- 
cure merely  the  notes  which  she  had  signed  as  suerty  for 
her  husband;  she  executed  it  to  secure  all  his  indebted- 
ness to  the  bank,  and,  as  she  expressed  it,  to  save  his 
honor.  She  understood  that  the  Farmers  Bank  was  be- 
ing formed,  and  knew  that  it  was  proposing  to  take  over 
the  assets  of  the  old  bank.  She  knew  that  the  mortgage 
which  she  and  her  husband  had  executed  was  one  of  the 
considerations  for  the  new  bank  taking  over  the  aJBfairs 
of  the  old  bank;  and  although  several  months  elapsed 
before  this  scheme  was  carried  into  effect,  she  at  no  time 
claimed  either  to  Rowe  as  agent  of  the  old  bank  or  to  the 
officers  of  the  proposed  new  bank  that  the  mortgage 
which  she  had  executed  was  invalid.  On  the  contrary  she 
stood  by  and  allowed  this  arrangement  to  be  consum- 
mated without  any  notice  of  such*  a  claim  on  her  part,  and 
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manifestly  during  this  time  she  was  laboring  under  no 
excitement  or  coercion.  The  mortgage  was  not  executed 
to  compound  a  criminal  prosecution.  Before  the  new 
bank  took  over  the  affairs  of  the  old  bank  she  and  her 
husband  had  several  conferences  with  Eowe  about  their 
matters,  but  in  none  of  them  did  either  of  them  claim  that 
the  wife  had  been  overreached  in  the  execution  of  the 
mortgage,  or  that  it  was  invalid  for  any  reason. 

The  question  raised  by  the  appeal  is  simply  one  of 
fact.  We  give  some  weight  to  the  finding  of  the  chancel- 
lor on  a  question  of  fact,  and  we  do  not  disturb  his  find- 
ing where  the  evidence  is  conflicting  and  the  truth  doubt- 
ful. Under  this  rule  we  do  not  see  that  we  can  disturb 
the  chancellor's  finding  here.  On  the  contrary  we  think 
his  finding  is  supported  by  the  weight  of  the  evidence. 

Judgment  affirmed* 


Southern  RaUway  Company  in  Kentucky  v.  Sanders. 

(Decided  June  17,  1913.) 

Appeal  from  Anderson  Circuit  Court. 

1,  Hallroads — Trespasser— Lookout  Duty.— A  railroad  company  owes 
no  lookout  duty  to  a  trespasser  upon  its  yards,  its  only  duty  to 
him  being  the  duty  of  exercising  ordinary  care  to  protect  him 
after  his  presence  on  the  track  is  actually  discovered. 

2.  Railroads — ^Licensee — ^Lookout  Duty. — If,  however,  a  pedestrian  is 
injured  at  a  place  where  a  large  number  of  persons  were  accusr 
tomed  to  using  the  tracks  and  premises  of  the  company,  the  per- 
son injured  becomes  a  Ucensee,  and  the  company  owes  him  a  look- 
out duty. 

8.  Railroads— Use  of  Yards  by  the  Public— Where  there  was  evi- 
dence to  show  that  the  place  in  the  yards  of  a  railroad  company 
where  the  appeUee  was  injured,  was  used  by  the  people  generally 
as  a  passway,  the  question  of  the  negligence  of  the  company  in 
failing  to  exercise  a  proper  lookout  duty  was  for  the  jury. 

WIIiLIS,  TODD  &  BOND,  AiLBX.  P.  HUMipHRBY  and  EDWARD 
P.  HUMPHRETY  for  appellant. 

EDWARDS,  OGDBSN  &  PEAK  for  appellee. 

Opinion  of  the  Court  by  Judge  Miller — ^Affirming, 

On  March  5,  1910,  the  appellee,  Sanders,  lost  his  foot 
by  reason  of  it  having  been  crushed  by  an  engine  of  the 
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appellant  company,  in  the  yards  of  the  company  at 
Lawrenceburg.  Upon  the  first  trial  he  recovered  a  ver- 
dict and  judgment  for  $5,800 ;  but  upon  an  appeal  from 
that  judgment,  it  was  reversed  and  remanded  for  a  new- 
trial.  145  Ky.,  679.  The  facts  connected  with  the  injury 
are  stated  in  detail  in  the  former  opinion  and  need  not 
be  repeated.  The  evidence  upon  the  former  trial  did  not 
satisfactorily  show  that  the  portion  of  appellant's  yards 
upon  which  the  house  track  and  the  tobacco  track  were 
located,  and  where  appellee  was  injured,  was  used  by  the 
public,  at  night,  to  such  an  extent  as  to  impose  a  look- 
out duty  upon  appellant;  and  as  appellant's  case  turns 
largely  upon  that  question,  the  former  opinion  con- 
sidered it  at  length.  The  substance  of  the  opinion,  in 
so  far  as  it  touched  this  question,  is  found  in  the  follow- 
ing excerpt  treating  of  Sanders'  relation  to  the  com- 
pany, to-wit : 

**If  he  is  to  be  treated  as  a  trespasser,  the  motion  for 
a  peremptory  instruction  to  find  for  the  company  should 
have  been  sustained  because  the  company  only  owed  him 
the  duty  of  exercising  ordinary  care  to  protect  him  after 
his  presence  on  the  track  was  actually  discovered  and 
the  evidence  is  conclusive  that  the  trainmen  did  every- 
thing that  could  have  been  done  to  avoid  the  injury  after 
his  peril  became  known.  If,  however,  appellee  is  not  to 
be  treated  as  a  trespasser,  but  as  a  licensee  and  the  com- 
pany owed  him  a  lookout  duty,  there  is  enough  in  the 
record  to  take  the  case  to  the  jury  on  the  theory  that 
his  peril  by  the  exercise  of  the  required  care  could  have 
been  discovered  in  time  to  have  prevented  the  accident." 

If  Sanders  was  a  trespasser  the  company  owed  him 
neither  a  lookout  duty  nor  warning,  and  appellant's  mo- 
tion for  a  peremptory  instruction  should  have  been  sus- 
tained ;  but  if  a  large  number  of  persons  were  habitually 
accustomed  to  using  the  tracks  and  premises  of  appel- 
lant company  at  the  place  where  appellee  was  injured, 
appellee  was  a  licensee  and  the  case  should  have  been 
submitted  to  the  jury.  Such  were  the  instructions  laid 
down  in  the  former  opinion  for  the  second  trial  of  tho 
case;  and  in  closing,  the  court  said,  unless  there  should 
be  the  quantity  of  evidence  indicated,  upon  the  use  of 
the  tracks  and  premises  by  the  public  during  the  night, 
or  about  the  time  appellee  was  injured,  the  court  should 
direct  a  verdict  for  the  railway  company. 

Upon  the  second  trial  appellee  recovered  a  verdict 
for  $5,000  and  from  a  judgment  in  accordance  therewith. 
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the  defendant  prosecutes  this  appeal.  For  a  reversal, 
appellant  confines  its  objection  to  two  grounds  and  in- 
sists, (1)  that  the  court  should  have  sustained  its  motion 
for  a  peremptory  instruction  because  the  evidence  failed 
to  show  a  use  of  the  yards  and  track  by  the  public  to  the 
extent  required  by  the  former  opinion;  and  (2)  that  the 
verdict  is  flagrantly  against  the  evidence.  In  all  respects 
other  than  that  relating  to  the  use  of  the  yards  by  the 
public,  the  evidence  is  substantially  the  same  as  it  was 
•  upon  the  former  trial;  and  appellant  insists  there  is  no 
material  difference  in  any  respect.  This  necessitates  a 
careful  review  of  the  testimony  upon  the  subject  of  the 
use  of  appellant's  yards  and  tracks  by  the  public,  which 
we  will  now  give  it. 

Court  street  runs  about  east  and  west  and  imme- 
diately south  of  the  passenger  station,  while  Wood- 
ford street  is  the  next  street  north  of,  and  runs  parallel 
with  Court  street.  The  house  track  runs  along  the  west 
side  of  the  station  platform,  while  the  tobacco  track  be- 
gins near  Court  street,  at  a  point  some  distance  from  the 
house  track,  and  joins  the  house  track  at  or  near  the 
north  end  of  the  station  platform  where  appellee  was 
injured.  The  house  track  and  the  tobacco  track  thus  form 
a  figure  like  the  letter  <*V  with  its  two  ends  resting 
upon  or  near  Court  street.  The  large  space  in  between 
the  two  tracks  was  not  lighted,  except  by  such  light  as 
might  penetrate  therein  from  the  public  lights  on  Court 
street,  and  when  persons  would  walk  through  the  space 
between  the  two  tracks  going  north  to  Woodford  street, 
they  would  necessarily  have  to  cross  the  tracks  in  order 
to  pass  over  their  intersection  and  get  to  the  main  track 
beyond.  The  usual  way  of  passing  from  Court  street  to 
Woodford  street  was  along  a  concrete  platform  running 
along  the  east  side  of  the  station,  and  thence  up  the  cin- 
der path  along  the  main  railroad  track;  but  pedestrians 
would  frequently  make  a  short  cut  across  the  open  space 
west  of  the  station,  and  gain  the  main  track  at  the  north 
end  of  the  platform  by  crossing  over  the  intersection 
where  Sanders  was  injured. 

Dr.  Kavanaugh  testified  that  he  was  familiar  with 
the  use  of  the  railroad  yard  by  the  public  between  Wood- 
ford street  and  Court  street,  and  says  it  was  so  used 
until  all  the  trains  came  in,  which  was  about  10  or  10 :30 
o'clock  at  night.  He  said  he  always  went  that  way  him- 
self and  always  met  many  people,  and  had  gone  out  from 
the  station  with  people;  and  that  his   family  and   his 

Digitized  by  VjOOQIC 


424  KENTUCKY  EEPOETS.  [Vol.  154. 

sister's  family  always  came  out  that  way.  The  sub- 
stance of  his  testimony  is  that  people  used  the  yard  gen- 
erally in  passing  between  Woodford  street  and  Court 
street  until  after  train  time  at  night. 

James  Crossfield,  a  former  town  marshal  and  deputy 
sheriff,  says  he  was  familiar  with  the  premises  about  the 
depot;  that  the  yard  of  the  company  was  open  so  that 
any  one  could  enter  from  the  street;  that  a  good  many 
people  would  pass  through  the  yard  in  going  back  and . 
forth  between  Woodford  street  and  the  company's  sta- 
tion; that  a  man  would  pass  from  the  open  space  be- 
tween the  tobacco  track  and  the  house  track  whenever 
he  took  a  notion  to  do  so ;  and  that  a  good  many  people 
did  so  use  it. 

Will  Johnson,  a  deputy  county  court  clerk,  lived  on 
Woodford  street  for  twenty  years  and  was  well  ac- 
quainted with  the  tracks  and  yard  of  the  railway  com- 
pany between  Woodford  street  and  Court  street.  He  says 
the  people  living  on  Woodford  street  and  traveling  from 
Court  street  to  Woodford  street  would  walk  over  the 
right  of  way  and  tracks  of  the  company  up  until  after 
train  time  which  was  about  ten  o'clock  at  night,  a  great 
deal;  '^a  good  many  came  that  way;"  and  that  many  of 
the  people  who  lived  on  Woodford  street  in  going  to 
entertainments  at  the  opera  house  on  Court  street 
would  walk  upon  the  railroad  tracks. 

James  Selby,  lived  on  Woodford  street  and  testified 
that  when  people  are  near  the  opera  house  on  Court 
street  and  want  to  go  to  Woodford  street,  most  of  them 
would  go  across  the  railway  tracks  and  some  of  tHem 
would  come  through  town;  that  people  would  go  to  the 
switch  near  the  east  end  of  the  station  platform  and 
then  walk  north  in.  the  middle  of  the  main  track;  and 
that  a  good  many  people,  passed  that  way  in  going  from 
Court  street  to  Woodford  street.  The  foregoing  is  the 
substance  of  the  testimony  upon  this  question.  In  this 
connection,  it  will  be  remembered  that  the  house  track 
and  the  tobacco  track  which  lie  west  of  the  depot,  join 
at  the  switch  near  the  north  end  of  the  station  where  ap- 
pellee was  hurt  and  continue  thence  as  a  single  track 
north  to  Woodford  street,  parallel  with  the  main  track 
which  runs  in  the  same  direction  along  the  east  side  of 
the  station,  and  that  the  point  where  appellee  was  in- 
jured lies  near  the  main  track.  In  going  from  Woodford 
street  to  the  station  pedestrians  would  follow  the  main 
track  to  a  point  near  the  Switch  where  Sanders  was  in- 
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jured  and  thence  on  the  concrete  platform ;  but  in  going 
to  other  portions  of  the  town  they  would  frequently  cut 
across  over  the  switch  and  through  the  yards  between 
the  house  track  and  the  tobacco  track;  and  the  evidence 
shows  this  last  named  use  was  unrestrained  and  to  be 
expected  until  after  train  time  at  night. 

The  case  is  somewhat  like  Carter's  Admr.  v.  C.  &  0. 
Ry.  Co.,  150  Ky.,  529,  where  we  said  that  if  the  use  of  the 
track  by  the  public  for  crossing  purposes  was  general 
and  acquiesced  in  by  the  railway  company,  it  is  charged 
with  notice  of  such  use,  and  a  trespasser  becomes  a  li- 
censee to  whom  the  company  owes  a  lookout  duty,  al- 
though the  accident  happened  in  the  company's  yards. 
In  the  Carter  case  the  evidence  of  the  use  by  the  public 
was  no  stronger  than  in  the  case  at  bar,  and  in  the  Car- 
ter case  we  said  the  evidence  was  sufficient  to  carry  the 
case  to  the  jury. 

Again,  in  C.,  N.  0.  &  T.  P.  By.  Co.  v.  Harrigan's 
Admx.,  149  Ky.,  58,  we  had  before  us  the  question 
whether  the  evidence  in  that  case  was  sufficient  to  show 
such  a  general  use  of  the  railroad  yards  by  the  public 
as  to  make  Harrigan  a  licensee  and  not  a  trespasser;  and 
in  speaking  of  the  effect  of  the  evidence,  we  said : 

**The  substance  of  the  testimony  upon  this  point  is, 
that  whenever  pedestrians  had  occasion  to  cross  the 
tracks  in  this  immediate  neighborhood,  either  for  the 
purpose  of  going  to  the  mill,  or  elsewhere,  and  were  not 
sufficiently  energetic  and  careful  to  walk  up  to  the  over- 
head bridge,  they  would  walk  over  the  tracks  when  and 
as  it  suited  their  convenience.  To  say  that  this  was  not 
an  unusual,  but  on  the  contrary,  was  the  usual  state  of 
case  under  circumstances  of  this  character,  is  merely  to 
announce  a  condition  that  is  generally  known  to  all  per- 
sons in  a  city  of  any  size.  This  evidence  was  sufficient 
to  carry  the  question  of  the  use  of  the  tracks  to  the 
jury." 

So,  in  the  case  before  us.  The  yards  of  appellant 
were  open,  and  as  they  afforded  a  nearer  and  more  di- 
rect route  for  the  many  persons  passing  between  Wood- 
ford street  and  Court  street,  or  from  the  north  end  of 
the  station  to  Court  street,  it  was  but  natural,  and  to  be 
expected,  that  pedestrians  would  pass  through  ^  them 
when  and  as  it  suited  their  convenience.  The  evidence 
shows  that  this  use  was  continued  until  after  train  time, 
or  as  late  as  ten  o'clock  at  night,  thus  bringing  the  case 
irithin  the  rule  announced  in  the  opinion  upon  the  first 
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appeal.  The  evidence  was,  therefore,  sufficient  to  carry 
the  case  to  the  jury;  and  the  jury  being  the  judges  of  the 
weight  to  be  given  the  evidence,  we  cannot  say,  under 
all  the  circumstances,  that  their  verdict  is  flagrantly 
against  the  weight  of  the  evidence. 
Judgment  affirmed. 


County  Board  of  Education  ▼•  Dndley,  et  aL 

(Decided  June  17,  1913.) 

Appeal  from  Hopkins  Circuit  Court. 

1.  Offlcero— .Contract  With  Under  Authority  of  a  Statute. — One 
-who  contracts  with  a  public  officer  actings  under  the  authority  of 
a  statute  can  contract  only  in  the  manner  pointed  out  by  the 
statute. 

2.  Schools  and  School  Districts — Employment  of  Teacher— -When 
Contract  Not  Enforcible. — ^Where  a  teacher  acting  under  a  verbal 
employment  made  pursuant  to  a  resolution  of  a  County  Board  of 
Education  taught  a  school  pursuant  to  sub-section  8  of  section 
4426  A  of  the  Kentucky  Statutes  which  empowered  the  Board  of 
Education  to  contract  for  such  service,  in  writing,  the  teacher  had 
no  enforceable  contract  and  cannot  recover  for  his  services. 

H.  F.  S.  BAILEY  for  appellant. 

C.  J.  WAiDfDILL  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Milleb — ^Reversing. 

Sub-section  8  of  the  Act  of  March  24,  1908,  incorpor- 
ated into  the  Kentucky  Statutes  as  sub-section  8  of  sec- 
tion 4426A,  provides,  in  part,  as  follows : 

** Within  two  years  after  the  passage  and  approval 
of  this  act,  there  shall  be  established  by  the  county  board 
of  education  of  each  county  one  or  more  county  high 
schools:  PROVIDED,  there  is  not  already  existing  in 
the  county  a  high  school  of  the  first  class,  if  such  high 
school  already  exists,  and  if  the  county  board  may  be 
able  to  make  such  an  arrangement  with  the  trustees  or 
board  of  education  of  said  high  school  as  will  furnish  to 
the  pupils  completing  the  rural  school  course  free  tuition 
in  said  high  school,  then  said  high  school  may  be  con- 
sidered as  meeting  the  purpose  of  this  law  without  the 
establishment  by  the  board  of  another  high  school.  The 
ounty  board  of  education  in  the  various  counties  shall 
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have  full  power  and  authority  to  unite  with  the  govern- 
ing authorities  of  any  city  or  town  in  their  respective 
counties  for  the  purpose  of  establishing  a  high  school 
for  the  joint  use  of  the  city  or  town  and  such  county,  and 
to  unite  with  such  authorities  for  the  purpose  of  main- 
taining such  a  high  school  if  one  be  already  in  existence. 
For  this  purpose  said  county  boards  are  hereby  given 
full  power  and  authority  to  make  such  contracts  as  they 
may  deem  necessary  or  proper  for  the  establishment 
and  maintenance  of  such  high  schools  for  the  joint  use 
of  the  county  and  such  city  or  toAvn.  Said  contract  shall 
be  in  writing  and  shall  contain  full  and  complete  stipula- 
tions as  to  the  employment  and  compensation  of  teach- 
ers, courses  of  study,  payment  of  the  expenses  of  the 
school  and  the  control  and  discipline  of  the  pupils.^' 

For  the  purpose  of  complying  with^this  statute  the 
County  Board  of  Education  of  Hopkins  County  con- 
tracted with  the  Board  of  Trustees  of  the  Madisonville 
Graded  Common  School  District  in  the  spring  of  1909, 
whereby  the  latter  agreed  to  receive  into  its  established 
high  school  all  the  pupils  of  Hopkins  County  who  were 
prepared  to  take  the  high  school  course,  at  an  agreed 
charge  of  $4  per  month  for  each  of  the  first  twenty-five 
pupils  so  attending,  and  $3.50  per  month  for  each  pupil 
in  excess  of  twenty-five.  This  contract  was  for  three 
years,  and  the  Madisonville  District  School  was  given 
the  exclusive  right  to  teach  the  county  high  school  for 
said  term. 

In  1911  the  County  Board  of  Education  determined 
to  extend  the  county  high  scKool  privileges  to  the  com- 
mon school  graduates  who  could  not  attend  the  Madi- 
sonville High  School;  and  in  order  to  carry  out  this 
scheme  the  County  Board  of  Education  took  action,  as 
is  shown  from  the  following  extract  from  its  minutes  of 
August  15,  1911: 

**EESOLVED,  That  the  County  Board  of  Education 
ask  the  Principals  of  the  Earlington,  Hanson  and  Daw- 
son Springs  schools  to  meet  with  the  superintendent  of 
the  Madisonville  school  to  prepare  a  report  to  the 
county  board  relative  to  the  education  of  our  cpnmaon 
school  graduates,  with  a  view  of  extending  the  county 
high  school  privileges.*' 

On  September  11th,  the  principles  of  the  Madisonville, 
the  Hanson,  and  the  Earlington  high  schools  joined  in  a 
written  report  to  the  County  Board  of  Education,  in 
which  they  stated  they  believed  the  high  schools  at  Daw- 
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son  Springs,  Hanson,  Earlington  and  Madisonville  all 
filled  the  requirements  of  the  law  for  county  high 
schools,  and  in  their  judgment  the  chances  for  an  educa- 
tion would  he  very  much  increased  to  deserving  pupils 
if  the  high  school  contract  was  extended  alike  to  each  of 
those  schools.  On  the  same  day  the  County  Board  of 
Education  took  further  action,  as  is  shown  by  the  fol- 
lowing extract  from  its  minutes,  to-wit. 

*' Moved  that  the  report  of  the  school  men  be  adopted, 
and  that  the  terms  of  the  high  school  tuition  contract  be 
extended  to  the  schools  at  Dawson  Springs,  Hanson  and 
Earlington  as  recommended,  beginning  with  this  school 
year;  and  to  guarantee  that  the  Madisom^lle  school 
shall  receive  a  sum  not  less  than  one  thousand  dollars 
for  (from)  high  school  tuition  money  for  school  year 
1911-1912,  provided  the  entire  tuition  money  of  all  high 
schools  in  the  county  for  the  year  amounts  in.  the  aggre- 
gate to  that  amount;  or,  should  the  aggregate  tuition 
fall  below  this  amount,  then  the  Madisonville  school 
shall  receive  only  the  amount  of  such  aggregate  calcu- 
lated upon  the  terms  of  the  contract  now  in  force  with 
the  Madisonville  school ;  the  sum  of  high  school  tuition 
that  may  be  agreed  in  excess  of  this  one  thousand  dol- 
lars to  be  paid  to  the  Dawson  Springs,  Hanson,  and 
Earlington  schools  in  proportion  to  the  number  of  high 
school  pupils  enrolled  by  them  entitled  to  the  free  high 
school  tuition.'' 

This  motion  was  carried,  and  by  a  subsequent  resolu- 
tion of  November  11,  1911,  a  tax  was  levied  to  support 
the  schools. 

The  Earlington  school  was  not  a  graded  school;  it 
was  a  common  school  of  common  school  district  No.  45, 
and  was  taught  by  teachers,  including  the  appellees, 
Dudley  and  Weir,  employed  by  the  trustees  of  Educa- 
tional Division  No.  2  to  teach  the  public  school  of  the 
common  school  district.  Appellees,  Dudley  and  Weir, 
taught  the  high  school  course  under  the  resolution 
above  set  out,  having  a  total  of  twenty-eight  pupils,  for 
which  they  presented  their'  bill  to  the  County  Board  of 
Education  for  $886.50.  The  board  refused  to  pay  the 
bill,  whereupon  Dudley  and  Weir  instituted  this  suit 
and  obtained  a  judgment  for  the  amount  claimed,  and 
from  that  judgment  the  County  Board  of  Education 
prosecutes  this  appeal. 

The  agreed  statement  of  facts  show  that  there  was 
BO  regular  organized  high  school  at  Earlington,  and  that 
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all  the  teaching  done  by  appellees  was  done  in  the  public 
school  building  at  Earlington  under  the  control  and 
supervision  of  the  trustees  of  Educational  Division  No, 
2  and  the  County  Board  of  Education,  and  there  was  no 
other  governing  authority  over  said  Earlington  High 
School.  There  is  no  contention  that  the  school  was  not 
taught,  or  that  the  pupils  there  taught  were  not  eligible 
to  take  the  high  school  course,  or  that  the  bill  is  incor- 
rect as  to  amount.  It  is  contended,  however,  that  as 
there  was  no  written  contract,  there  was  no  compliaftce 
with  the  statute,  and  the  appellees  cannot  recover  for 
that  reason. 

It  will  be  noticed  that  the  statute  above  quoted  con- 
templates the  establishment  of  one  or  more  county  high 
schools  by  the  County  Board  of  Education ;  but  if  such  a 
high  school  already  existed,  it  was  competent  for  the 
County  Board  of  Education  to  arrange,  by  contract^ 
with  the  trustees  or  Board  of  Education  of  such  high 
school  to  teach  the  high  school  pupils  who  had 
completed  the  rural  school  course,  and  that  such  high 
school  course  should  be  considered  as  meeting  the  pur- 
poses of  the  law  without  the  establishment  of  any  other 
or  distinct  high  school  by  the  County  Board  of  Educa- 
tion. The  statute  further  gives  the  right  to  the  County 
Board  of  Education  in  the  various  counties  full  power 
and  authority  to  unite  with  the  governing  authorities  of 
any  city  or  town  in  the  county  for  the  purpose  of  estab- 
lishing a  high  school  for  the  joint  use  of  the  city  or  town 
and  the  county,  and  to  be  maintained  jointly.  For  the 
purpose  of  executing  the  power  thus  conferred,  the 
Countjt  Board  of  Education  is  given  power  to  make  such 
contracts  as  it  might  deem  necessary  or  proper,  it  being 
expressly  provided,  however,  by  the  statute  that  *^said 
contract  shall  be  in  writing  and  shall  contain  full  and 
complete  stipulations  as  to  employment  and  compensa- 
tion of  teachers,  courses  of  study,  payment  of  the  ex- 
penses of  the  school  and  the  control  and  discipline  of  the 
pupils.''  The  purpose  of  this  requirement  of  the  statute 
is  plain.  It  meant  that  the  high  school  should  be  a  high 
school  in  fact,  and  not  a  mere  pretense.  It  was  the  duty 
of  the  County  Board  of  Education  either  to  establish  a 
high  school  of  its  own,  or  to  provide  one  by  contract  with 
the  governing  authorities  of  an  existing  high  school ;  but 
in  case  it  should  contract  for  high  school  teaching,  the 
contract  should  be  in  writing,  and  should  contain  full 
and  complete  stipulations  as  to  employment  and  com- 
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pensation  of  teachers,  courses  of  study,  payment  of  the 
expenses  of  the  school  and  the  control  and  discipline  of 
the  pupils. 

It  is  clear  from  this  record  that  there  was  no  high 
school  existing  at  Earlington;  on  the  contrary,  the  ap- 
pellees were  teachers  in  the  common  school  for  that  dis- 
trict, and  undertook  under  the  contract  supposed  to  have 
been  created  by  the  resolution  above  set  out,  to  teach  a 
high  school  course  in  connection  with  the  common  dis- 
trict school.  Clearly,  this  was  not  a  compliance  with  the 
statute.  In  the  first  place,  there  was  no  contract  in  writ- 
•  ing,  and  the  appellant  can  contract  in  no  other  way.  The 
resolution  of  the  board  did  not  constitute  a  contract, 
since  it  was  unilateral  only  and  did  not  bind  the  appel- 
lees to  perform  any  service  for  the  County  Board  of 
Education.  Furthermore,  it  did  not  contain  any  pro- 
vision whatever,  either  complete  or  cursory,  as  to  the 
courses  of  study,  payment  of  the  expenses  of  the  school, 
or  the  control  and  discipline  of  the  pupils. 

Section  4506  of  the  Kentucky  Statutes,  prescribing 
the  duties  of  teachers,  and  their  employment  and  dis- 
charge, contains  this  further  express  provision: 

'*But  no  teacher  shall  be  required  or  under  any  ob- 
ligation to  teach  any  other  than  the  common  school 
branches  prescribed  by  the  State  Board  of  Education  in 
the  common  schools,  unless  it  shall  be  so  specified  in  a 
written  contract  with  the  trustees.^' 

In  the  case  at  bar  there  was  no  written  contract 
signed  by  either  party,  and  that  being  true,  appellees 
are  not  in  a  position  to  maintain  an  action.  Mingo  v. 
Trustees  of  Colored  School  District,  113  Ky.,  475:  It  is 
a  well  established  rule  that  one  who  contracts  with  a 
public  oflScer  acting  under  the  authority  of  a  statute,  can 
contract  only  in  the  manner  pointed  out  by  the  statute ; 
otherwise  he  has  no  contract.  City  of  Louisville  v.  Par- 
sons, 150  Ky.,  420. 

It  follows  that  the  judgment  of  the  lower  court  will 
have  to  be  reversed  for  further  proceedings  consistent 
with  this  opinion. 
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Owensboro  Shovel  &  Tool  Company  v.  Moore. 

(Decided  June  17,  1913.) 

Appeal  from  Ballard  Circuit  Court. 

1.  Corporations — ^Actions — ^Venue — ^Process. — ^An  action  against  a 
coriwration  for  breach  of  contract  may  'be  brought  in  the  county 
where  the  contract  was  made  or  to  be  performed;  and  summons 
thereon  may  be  sent  to  the  county  of  the  home  office  of  the  com* 
(pany  and  there  served. 

2.  IFraud — Statute  of  Frauds — Agreements  Not  To  Be  Performed 
Within  Year — ^Possibility  of  Performance. — A  contract,  if  capable 
of  'being  performed,  although  it  may  not  actually  be  performed, 
within  a  year,  is  not  within  the  statute  of  frauds. 

3.  Trial — ^Arguments  of  Counsel — Comments  Not  Supported  by 
Reoord. — Where  a  lawyer,  in  argument  to  the  jury,  makes  state- 
ments not  supported  ^j  the  record,  the  trial  Judge  should,  with- 
out waiting  for  objections,  promptly  reprimand  the  offending  coun- 
sel, charge  the  jury  to  disregard  his  statements,  and  if  the  com- 
ments are  of  such  prejudicial  nature  as  improperly  to  influence 
the  jury,  he  should  set  aside  any  verdict,  rendered  in  favor  of 
such  counseL 

4.  Damages—Contract— Breach — ^Duty  to  Minimize. — ^Where  one  has 
contracted  to  do  a  specific  work,  at  an  agreed  price,  upon  breach 
of  the  contract  by  the  other  party,  he  is  under  no  duty  to  mini- 
mize the  damages,  unless  the  agreement  exacts  of  him  a  personal 
service  or  inhibits  him  from  engaging  in  other  employment  of  like 
nature. 

6.  Trial — ^Instructions — ^Measure  of  Damges. — ^In  an  action  for  dam- 
ages for  breach  of  contract  to  do  a  specific  thing,  at  an  agreed 
price,  the  measure  of  damages  is  the  reasonable  profits  the  party 
would  have  made,  had  he  been  permitted  to  complete  the  contract 

HENRY  P.  TURNER  and  SWEENEY,  HLLIS  &  SWEENEY  for 
appellant. 

J.  B.  WICKUFflE  for  appellee. 

Opinion  of  the  Court  by  Judge  Lassing — ^Reversing. 

The  Owensboro  Shovel  &  Tool  Company  is  a  manu- 
facturing corporation  engaged  in  business  in  Owens- 
boro, Kentucky.  It  owned  certaia  timber  rights  in  Bal- 
lard County.  George  Moore  owned  a  saw  mill.  At  the 
instance  of  C.  P.  Moore,  an  employe  of  the  Owensboro 
Shovel  &  Tool  Company,  George  Moore  moved  his  saw 
mill  to  a  point  upon  or  near  the  land  upon  which  the 
timber  owned  by  the  Tool  Company  stood  and,  under  a 
verbal  agreement  with  C.  P.  Moore,  sawed  something 
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like  2,000  railroad  ties.  A  difference  arose  between 
George  Moore  and  C.  P.  Moore,  representing  the  Tool 
Company,  which  resulted  in  the  Tool  Company  *s  re- 
fusal to  furnish  any  more  timber  at  the  saw  mill  to  be 
sawed  into  ties. 

Thereupon,  George  Moore  filed  suit  in  the  Ballard 
Circuit  Court  in  which  he  sought  to  recover  $2,000,  al- 
leged to  be  the  profit  which  he  would  4iave  made  had  he 
been  permitted  to  carry  out  his  contract  with  the  de- 
fendant. Tool  Company,  and  the  further  sum  of  $600, 
alleged  as  expense  incurred  by  him  in  moving  his  mill 
to  and  from  the  defendant's  lands.  He  alleged  in  the 
petition  that  the  contract,  under  which  he  agreed  to  saw 
this  timber,  was  a  verbal  one,  by  the  terms  of  which  he 
was  to  receive  eight  cents  per  tie  for  sawing  50,000  ties 
in  250  days.  The  defendant  entered  its  appearance  for 
the  purpose  of  moving  to  quash  the  return  of  the  sum- 
mons, it  having  been  executed  upon  its  agent,  C.  P. 
Moore.  Thereupon,  plaintiff  filed  an  amended  petition, 
making  C.  P.  Moore  a  party  defendant  and  alleging  that 
the  contract  was  made  with  C.  P.  Moore  and  the  Owens- 
boro  Shovel  &  Tool  Company,  and  that  it  was  breached 
to  his  damage  as  set  out  in  the  original  petition. 

A  special  demurrer,  a  general  demurrer  and  a  motion 
to  strike  were,  in  turn,  filed  by  the  defendants,  and  each 
being  overruled,  they  filed  their  separate  answers.  C. 
P.  Moore  denied  having  any  interest  in  the  contraact 
and  alleged  that,  in  making  the  arrangement  which  he 
did  with  plaintiff,  he  acted  simply  as  the  agent  of  the 
Owensboro  Shovel  &  Tool  Company.  The  Tool  Com- 
pany, in  its  answer  after  traversing  all  the  affirmative 
allegations  of  the  original  and  amended  petitions, 
pleaded  the  statute  of  frauds  and  also,  by  way  of  set-off, 
that  plaintiff  had  damaged  it  in  the  sum  of  $800  by  his 
failure  and  refusal  to  saw  into  lumber  timber  growing 
on  a  tract  of  land  near  the  mill  site,  which  he  had  agreed 
to  saw  and  which  they  had  been  unable  to  procure  any 
one  else  to  saw  after  his  failure  and  refusal  to  do  so.  A 
reply  traversing  the  affirmative  matter  in  the  answers 
completed  the  issue.  The  case  was  submitted  to  a  jury, 
with  the  result  that  plaintiff  recovered  a  verdict  for 
:$400  against  the  Owensboro  Shovel  &  Tool^  Company.  A 
peremptory  instruction  was,  at  the  conclusion  of  all  the 
evidence,  ^ven  in  favor  of  the  defendant,  C.  P.  Moore. 
A  new  trial  being  refused,  the  Owensboro  Shovel  &  Tool 
Company  appeals. 
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Several  grounds  are  relied  upon  for  reversal,  among 
which  may  be  noted,  first,  error  of  the  court  in  refusing 
to  quash  the  return  on  the  summons ;  second,  error  of 
the  court  in  refusing  to  sustain  the  special  demurrer  to 
the  petition  as  amended;  third,  error  in  instructing  the 
jury;  and  fourth,  misconduct  of  counsel  for  plaintiff  in 
argument. 

It  is  insisted  that,  as  appellant's  place  of  business 
was  in  Owensboro,  Daviess  County,  Kentucky,  and  all 
of  its  principal  officers  reside  therein,  it  should  have 
been  sued  in  that  county,  and  the  court  erred  in  not  so 
holding  on  its  motion  to  quash  the  return  of  the  sum- 
mons served  upon  its  agent,  C.  P.  Moore,  in  Ballard 
County.  The  petition  alleges  that  the  contract  was  made 
and  to  be  performed  in  Ballard  County.  Section  72  of 
the  Civil  Code,  after  excepting  certain  actions  mentioned 
in  other  sections  of  the  Code,  provides:  **An  action 
against  a  corporation  which  has  an  office  or  place  of 
business  in  this  State,  or  a  chief  officer  or  agent  residing 
in  this  State,  must  be  brought  in  the  county  in  which  such 
office  or  place  of  business  is  situated  or  in  which  such  of- 
ficer or  agent  resides ;  or,  if  it  be  upon  a  contract-,  in  the 
above  named  county,  or  in  the  county  in  which  the  con- 
tract is  made  or  to  be  performed.''  *  *  •  Under  the 
latter  clause  of  this  Code  provision,  appellee  was  clearly 
authorized  to  institute  his  suit  in  Ballard  County  and  to 
send  his  summons  to  Daviess  county,  the  home  pounty 
of  the  corporation,  for  service  there.  This  was  done  on 
the  petition  as  amended,  and  it  is  not  complained  that . 
the  service  in  Daviess  County  was  not  made  upon  the 
proper  officer  of  the  company.  Service  of  summons 
upon  C.  P.  Moore,  the  agent  in  Ballard  County  was  un- 
necessary. 

In  City  of  Covington  v.  Limerick,  19  Rep.,  330,  it  was 
held  that  in  an  action  upon  a  contract  the  court  of  the 
county  in  which  the  contract  was  performed  had  juris- 
diction, and  summons  might  be  executed  in  another 
county.  In  Glasscock  v.  Louisville  Tobacco  W.  H.  Co., 
31  Eep.,  702,  it  was  held  that  an  action  might  be  brought 
upon  a  contract  in  the  county  where  the  essential  part 
of  the  contract  was  to  be  performed,  although  service 
was  had  in  another  county. 

The  contract,  whatever  it  was,  was  entered  into  by 
C,  P.  Moore  as  agent  for  the  Owensboro  Shovel  &  Tool 
.Company,  in  Ballard  County  and  was  to  be  wholly  per- 
formed in  that  county,  and  under  this  state  of  facts,  the 
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trial  court  properly  held  that  the  suit  might  be  prose- 
cuted in  Ballard  County. 

Since  the  peremptory  instruction  was  given  in  favor 
of  the  defendant,  C.  P.  Moore,  it  becomes  necessary  to 
pass  upon  the  court's  ruling  on  the  special  demurrer  or 
the  motion  to  strike,  as  the  purpose  of  each  was  to  elimi- 
nate C.  P.  Moore  from  the  proceeding. 

On  the  contention  that  the  contract,  as  alleged,  was 
within  the  statute  of  frauds,  it  is  sufficient  to  note  that 
under  its  terms  it  was  capable  of  being  performed  with- 
in a  year,  indeed,  within  the  time  alleged  by  appellee 
^\^thin  which  it  was  to  be  performed,  to- wit:  250  days. 
It  is  insisted  by  counsel  for  appellant  that  the  evidence 
showed  that  appellee  would  not  have  been  able,  with  the 
mill  power  owned  by  him,  to  have  completed  the  con- 
tract mthin  a  year,  but  he  overlooks  the  fact  that  appel- 
lee was  not  limited  in  the  performance  of  this  contract 
to  the  use  of  the  single  mill  owned  by  him.  While  it  is 
not  altogether  clear  from  the  evidence  that  he  unaided 
could  have  completed  the  contract  within  a  year,  he 
could  certainly  have  done  so  by  procuring  additional 
sawing  facilities.  In  determining  whether  a  contract 
falls  within  the  statute  of  frauds,  the  inquiry  is  not  di- 
rected toward  ascertaining  whether  or  not  the  contract 
would  actually  be  performed  within  a  year  but  whether 
or  not  it  could  be  performed  within  a  year.  Ford  Lum- 
ber k  Mfg.  Co.  V.  Cobb.,  138  Ky.,  174. 

This  leaves  but  two  grounds  relied  upon  for  reversal, 
and  we  will  consider  them  in  the  inverse  order  of  their 
importance.  In  addressing  the  jury  in  his  closing  argu- 
ment, counsel  for  appellee  said:  ''The  defendant  notified 
the  plaintiff  he  would  have  to  quit  sawing  for  it  because 
it  was  losing  money  on  the  ties,  and  that  was  the  reason 
the  defendant  stopped  plaintiff  from  sawiuj^— was  be- 
cause defendant  said  it  was  losing  money  on  the  ties  and 
was  not  going  to  have  any  more  sawed."  \Vhile  the 
record  does  not  show  what  the  ruling  of  the  judge  was, 
it  is  apparent  that  this  statement  was  not  excluded  from 
the  consideration  of  the  jury  or  the  jury  was  not  warned 
to  disregard  it,  for  it  is  made  one  of  the  grounds  for  a 
new  trial. 

There  is  no  evidence  in  the  record  which  even  infer- 
entially  supports  this  argument  or  statement  of  counsel, 
and  it  was  highly  improper,  and  under  the  wide  range 
which  the  evidence  was  permitted  to  take  calculated  to  be 
prejudicial.    We  have   so  often  held  that  trial   courts 
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should  not  permit  attorneys,  in  the  presentation  of  their 
client's  ease,  to  make  statements  not  supported  by  the 
record,  that  it  would  seem  almost  unnecessary  to  repeat 
it  here.  We  have  likewise  held  that  where  counsel  per- 
sists in  violating  this  rule  and  recovers  a  verdict,  he 
should  be  deprived  of  the  fruits  of  victory  thus  earned 
by  having  the  verdict  set  aside  and  a  new  trial  awarded. 
If  trial  courts  would  rigidly  enforce  this  rule  and 
promptly  set  aside  verdicts  in  cases  where  lawyers  had, 
in  argument  over  the  objection  of  opposing  counsel,  made 
prejudicial  statements  not  supported  by  the  record,  law- 
yers would  cease  offending  in  this  particular.  Laxity 
tends  to  encourage  rather  than  discourage  this  practice 
of  indulging  in  too  wide  a  range  on  the  part  of  counsel 
ii.  the  presentation  of  their  cases.  It  should  not  be  tol- 
erated. When  a  lawyer  makes  a  statement  of  fact  wholly 
tmsupported  by  the  record,  the  trial  court  should,  with- 
out waiting  for  objection  to  be  made,  promptly  repri- 
mand the  lawyer  and  instruct  the  jury  to  disregard  the 
statement,  and  where  he  regards  it  of  such  a  prejudicial 
nature  that  it  may  improperly  influence  the  jury,  he 
should  set  aside  any  verdict  obtained  in  favor  of  counsel 
so  offending. 

Lastly,  it  is  insisted  that  the  court  erred  in  instruct- 
ing the  jury,  and  this  point  is  well  taken.  The  issue,  as 
made  by  the  pleadings  and  proof,  was  a  narrow  one.  Ap- 
pellee alleged  that  he  entered  into  a  contract  with  the 
Tool  Company,  by  the  terms  of  which  he  agreed  to  saw 
for.it  50,000  ties  at  eight  cents  per  tie,  and  that  the  Tool 
Company  breached  this  contract  by  refusing  to  furnish 
the  timber  out  of  which  to  saw  the  ties.  The  Tool  Com- 
pany alleged  that,  under  the  arrangement  made  with  ap- 
pellee, no  definite  number  of  ties  were  to  be  sawed,  but 
that  he  was  to  saw  into  lumber  and  ties  such  timber  as  it 
furnished  to  him  at  his  said  mill. 

While  appellee,  in  his  pleadings  sought  to  recover  of 
appellant  the  money  which  he  had  expended  in  moving 
his  mill  to  the  land  from  which  the  timber  was  to  be  cut 
and  sawed  and  in  moving  it  from  the  land  after  his  con- 
tract was  alleged  to  have  been  breached, his  evidence  fails 
to  support  the  pleadings  in  this  particular.  He  testifies 
unequivocally  that  he  was  to  move  the  mill  at  his  own  ex- 
pense to  the  land  and  do  the  sawing  at  eight  cents  per 
tie,  and  the  item  of  $600,  set  up  in  his  pleadings  as  dam- 
ages sustained  by  him  in  moving  his  mill  to  and  from 
tiie  land  should  be  dismissed  from  consideration. 
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Appellant,  in  its  answer,  pleaded  that  appellee,  dur- 
ing a  part  of  the  time,  could  have  procured  other  timber 
to  saw  and  in  this  way  have  minimized  the  damages  sus- 
tained by  him  but  that  he  made  no  effort  to  do  so,  and 
considerable  proof  was  introduced  in  support  of  this  al- 
legation. This  plea,  and  the  proof  offered  in  support  of 
it,  should  have  been,  rejected  by  the  court,  as  it  consti- 
tuted no  defense  to  the  cause  of  action  set  out  in  the  pe- 
tition. In  an  action  for  damages  growing  out  of  a 
breach  of  contract  of  this  character,  it  is  not  incumbent 
upon  the  party  whose  contract  is  breached  to  attempt  to 
procure  other  employment  of  the  same  nature,  .with  the 
view  of  minimizing  the  damage.  In  actions  for  breach 
of  contract  for  personal  services,  the  rule  is  well  settled 
tliat  it  is  the  duty  of  one,  asserting  damage  because  of 
such  breach,  to  minimize  his  claim  for  damages  by  seek- 
ing other  employment  of  the  same  nature,  for  in  such 
cases  the  contract  cannot  be  performed  for  two  differ- 
ent parties. 

In  Hollerbach  &  May  Contract  Co.  v.  Wilkins,  130 
Ky.,  51,  this  court  had  under  consideration  an  action  for 
breach  of  contract  for  the  sale  and  delivery  of  a  specific 
amount  of  broken  rock.  It  was  contended  that  the  com- 
plainant should  have  minimized  his  damage,  and  in  dis- 
posing of  the  question  the  court  said : 

**We  do  not  mean  to  be  understood  as  limiting  the 
application  of  the  principle  of  avoidance  of  damages  to 
breaches  of  contracts  for  personal  service;  on  the  con- 
trary, the  rule  is  of  much  broader  application,  and  it 
would,  perhaps,  not  be  going  too  far  to  say  that  the  duty 
of.  those  complaining  of  violations  of  contracts  to  mini- 
mize their  damages  as  much  as  the  exercise  of  reason- 
able diligence  will  accomplish  is  the  general  rule  appear- 
taining  to  the  right  to  recover  damages  therefor.  The 
complainant  should  reduce  his  damages  whenever  the 
principle  can  be  applied  without  sacrificing  any  substan- 
tial right.  A  fair  illustration  of  the  general  application 
of  the  rule  may  be  found  in  the  supposition  that  the 
breach  of  the  contract  under  discussion  had  been  by  ap- 
pellee's refusing  to  deliver  to  appellant  the  stone  con- 
tracted for.  It  would  in  the  supposed  case  have  been 
the  duty  of  appellant  to  go  out  into  the  market  and  buy 
the  stone,  and  it  could  only  hold  appellee  liable  for  the 
difference  between  the  contract  price  and  what  it  had 
to  pay  for  the  stone  on  the  market.  This,  from  the  very 
nature  of  the  case,  would  cover  all  the  damage  it  sus- 
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tained  by  the  breach  of  the  contract.  But  the  same  prin- 
ciple is  not  applicable  to  the  breach  of  contract  com- 
plained of  in  this  record.  Appellee  was  entitled  to  enjoy 
the  benefit  of  the  profits  of  his  contract  with  appellant, 
and,  if  he  conld  have  made  as  beneficial  a  contract  with 
another,  he  was  entitled  to  the  benefits  of  that  also.  In 
other  words,  he  was  entitled  to  carry  forward  as  many 
snch  contracts  as  he  could  make,  and,  if  he  succeeded  in 
making  more  than  one,  he  was  entitled  to  both  profits. 
Eeceiving  the  profits  of  one  such  contract  would  not  tend 
to  recoup  his  loss  by  reason  of  the  breach  of  the  other. '^ 

In  Watson  v.  Gray's  Harbor  Brick  Co.,  3  Wash.,  283, 
it  was  held  that,  where  one  who  has  contracted  to  do  a 
specific  piece  of  work  at  an  agreed  price  is  prevented 
from  doing  so  by  the  wrongful  act  of  the  other  party,  the 
profit  made  by  the  contractor  out  of  other  jobs  during 
the  time  he  would  have  spent  on  the  one  in  suit,  had  it 
been  carried  out,  cannot  be  shown  in  mitigation  of  dam- 
ages. 

As  stated,  the  rule  requiring  the  avoidance  of  dam- 
ages has  no  application  to  a  case  of  this  character.  Had 
the  contract  required  of  appellee  that  he  give  the  sawing 
his  personal  attention,  he  would  then  have  been  under 
the  duty  of  minimizing  his  damage.  Frazier  v.  Clark,  88 
Ky.,  260. 

From  a  careful  consideration  of  the  pleadings  and 
evidence  in  this  case,  we  are  of  opinion  that  the  contract 
under  consideration  does  not  fall  within  that  class  or 
line  of  cases  which  hold  that  it  is  incumbent  upon  the 
complainant  in  an  action  for  breach  of  contract  to  mini- 
mize his  damage  by  seeking  other  employment.  There  is 
nothing  in  the  contract  either  as  set  up  by  appellee  or  as 
pleaded  by  appellant,  from  which  it  could  be  fairly  in- 
ferred that  it  was  within  the  contemplation  of  the 
parties,  when  it  was  executed,  that  the  said  George 
Moore  was  to  give  the  sawing  his  personal  attention,  or 
that  he  was  prohibited  from  sawing  for  others  during 
the  time  provided  for  its  execution.  Hence,  the  jury,  in 
the  instructions,  should  have  been  limited  to  a  consider- 
ation of  the  question  as  to  whether  or  not  the  contract 
was  as  alleged  by  appellee,  if  it  was,  its  finding  should 
have  been  for  him;  if,  on  the  other  hand,  the  contract 
was  as  alleged  by  appellant,  its  finding  should  have  been 
for  it.  On  the  measure  of  damages,  appellee's  recover^'' 
should   have  been   limited  to   the  fair  and   reasonable 

Digitized  by  VjOOQIC 


438  KENTUCKY  REPORTS.  [Vol.  154. 

profit  which  the  evidence  showed  he  would  have  made, 
had  he  been  permitted  to  carry  out  the  contract. 

Because  of  the  improper  argument  of  counsel  and 
error  of  the  court  in  instructing  the  jury,  the  judgment 
is  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  herewith. 


Golden  v.  Comett,  et  aL 

(Decided  June  17,  1913.) 

Appeal  from  Perry  Circuit  Court 

1.  Vendor  and  Purchaser — Contract— Construction— Sale — Option. — 
An  agreement  providing  for  the  transfer  of  title  to  certain  lands, 
at  a.  stipulated  price,  upon  the  ascertainment  of  the  title  and 
acreage,  and  payment  of  the  purchase  money,  held  to  he  a  sale 
and  not  an  option. 

2  Vendor  and  Purchaser — Contract — Rescission — ^Abandonment — 
Acts  of  parties  to  a  contract  of  sale  of  real  estate,  to  constitute 
its  abandonment,  must  be  positive,  unequivocal,  and  inconsistent 
'With  the  continuance  of  the  contract 

3.  Vendor  and  Purchaser — Contracts— tCondltion  Precedent — ^Rescis- 
sion— ^Rights  of  Vendor. — A  provision  In  a  contract*  of  sale  that 
vendor  shairfurnish  to  the  purchaser  his  title  papers  and  assist 
in  tracing  title  to  the  lands  therefljy  sold,  is  a  condition  precedent 
which  must  be  performed,  or  offered  to  be  performed,  before 
vendor  Is  entitled  to  rescind  for  failure  of  purchaser  to  ascertain 
acreage  and  pay  ibalance  of  purchase  price. 

4.  Specific  Performance — Contracts. — ^A  purchaser  having  paid  to 
the  vendor  a  part  of  the  purchase  money,  under  a  contract  of 
sale  of  lands,  and  the  vendor  being  in  default  as  to  conditions  re- 
quired of  him  by  the  agreement,  is  entiUed  to  a  specific  perform- 
ance of  the  contract  of  sale,  even  after  expiration  of  the  time 
limit  for  closing  the  contract.     ' 

S.  M.  WARD,  W.  W.  BBLBW  for  appellants. 

WIOOTEN  &  MORGAN  for  appellees. 

Opinion  of  the  Court  by  Judge  Lassing — ^Reversing. 

W.  M.  Cornett  and  Ms  wife,  Evaline  Cornett,  exe- 
cuted to  John  E.  Golden  the  following  contract  of  sale 
for  a  tract  of  land  lying  on  Leatherwood  Creek  in  Perry 
County,  Kentucky: 

**We,  Wm.  M.  Cornett  and  Lina  Cornett,  his  wife, 
hereby  sell  to  John  E.  Golden,  for  the  sum  of  $10  per 
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acre  the  land  herein  described  and  we  agree  to  convey 
said  land  and  the  fee  simple  title  thereto  to  him  by  deed 
of  general  warranty  and  free  from  any  lien,  defect  or  in- 
cumbrance. Lying  on  Leatherwood  Creek  in  Perry 
County,  Kentucky,  and  bounded: 

(Here  follows  description  of  lands). 

"We  agree  to  furnish  to  said  Golden  without  delay 
the  title  papers  for  said  land,  and  to  assist  him  in  ab- 
stracting and  showing  the  condition  of  the  title  to  said 
land,  and  as  soon  as  the  title  shall  be  shown  to  be  perfect 
in  us,  by  complete  chain  of  documentary  and  recorded 
conveyance,  the  said  Golden  is  to  have  the  acreage  as- 
certained by  a  competent  surveyor,  and  when  all  this 
shall  have  been  done  we  bind  ourselves  to  execute  and 
deliver  to  said  Golden  such  deed  as  is  herein  described, 
and  then  he  is  to  pay  us  the  purchase  price  aforesaid 
per  acre,  and  we  will  thereupon  surrender  possession  of 
said  land  to  him.  We  agree  to  do  no  damage  to  any  of 
said  land  or  anything  upon  it,  and  not  to  cut  any  timber 
upon  it. 

*'It  is  agreed  that  the  work  in  ascertaining  the  acre- 
age, perfecting  the  title  and  making  the  conveyance  shall 
be  done  before  December  1, 1907.  '^ 

No  steps  were  taken  by  either  party  looking  toward 
ascertaining  the  acreage  or  examining  the  title  before 
December  1, 1907,  the  time  specified  in  the  contract. 

In  November,  1910,  W.  M.  Comett  instituted  suit  in 
the  Perry  Circuit  Court  against  John  E.  Golden  in  which 
he  sought  to  have  the  writing  or  deed  cancelled  and  ad- 
judged of  no  binding  force  or  effect.  In  May,  1911, 
Golden  answered,  and  in  addition  to  denying  the  material 
averments  of  the  petition,  sought  to  have  the  contract 
specifically  performed.  His  answer  was  made  a  counter- 
claim. In  February,  1912,  he  filed  an  amended  answer 
and  counterclaim  and  made  it  a  cross  petition  against 
Evaline  Cornett,  the  wife  of  W.  M.  Comett,  and  the  Ford 
Iiumber  &  Manufacturing  Company.  In  this  amended 
answer,  in  addition  to  denying  the  material  averments  of 
the  petition,  he  alleged  that  at  the  time  of  the  execution 
and  delivery  of  the  contract  of  sale  to  him,  set  out  above, 
he  paid  to  W.  M.  Cornett  the  sum  of  $200  as  a  part  of  the 
purchase  price  of  said  land ;  that  neither  W.  M.  Cornett 
nor  Evaline  Comett,  his  wife,  had  at  any  time  furnished 
or  offered  to  furnish  to  him  their  title  papers  to  said  land 
and  had  not  offered  to  assist  him  in  abstracting  the  title 
or  in  showing  the  correct  number  of  acres  in  said  land; 
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that  he  had  been  ready,  able,  anxious  and  willing,  at  all 
times  since  the  execution  and  delivery  of  the  writing  to 
him,  upon  receipt  of  the  title  papers  to  assist  in  showing 
the  condition  of  the  title  thereto  and  to  have  the  land  sur- 
veyed, and  to  perform  all  the  obligations  imposed  upon 
him  by  the  contract ;  and  that,  by  reason  of  the  failure  of 
the  said  W.  M.  Comett  and  his  wife  to  furnish  him  their 
title  papers,  he  had  been  delayed  in  discharging  the  obli- 
gations which  the  contract  imposed  upon  him.  He  asked 
that  the  contract  be  carried  out  according  to  its  terms. 
He  further  pleaded  that,  since  the  execution  of  the  con- 
tract W.  M.  Cornett  and  his  wife  had  conveyed,  or  at- 
tempted to  convey,  the  land  which  they  had  sold  to  him 
to  the  Ford  Lumber  &  Manufacturing  Company,  and 
asked  that  said  company  be  made  a  party  defendant, 
which  was  done. 

In  a  reply  plaintiffs  traversed  the  affirmative  matter 
set  out  in  the  original  answer  and  counterclaim.  Proof 
was  taken,  and  the  case  submitted  upon  the  pleadings 
and  proof.  The  court  was  of  opinion  that  plaintiff  was 
entitled  to  the  relief  sought  and  so  adjudged.  The  de- 
fendant appeals. 

A  construction  of  the  writing  is  necessarily  involved 
in  a  determination  of  the  rights  of  the  parties  to  this 
litigation.  It  is  insisted  by  appellees  that  it  is  merely 
an  option,  by  which  appellant  was  given  the  right  to  buy 
the  land  at  the  price  named  therein,  at  any  time  prior  to 
December  1,  1907,  and  that,  not  having  exercised  such 
right  within  the  time  prescribed,  any  rights  which  he 
had  thereunder  were  lost  to  him.  On  the  other  hand,  ap- 
pellant insists  that  this  is  an  absolute  contract  of  pur- 
chase and  sale,  that  he  paid,  on  the  day  it  was  executed, 
$200  of  the  purchase  money,  and  that  his  failure  to  cause 
the  land  to  be  surveyed  and  the  acreage  ascertained 
within  the  time  prescribed,  to-wit :  prior  to  December  1, 
1907,  was  due  alone  to  the  fact  that  appellees  did  not 
furnish  him  with  their  title  papers  or  assist  him  in  as- 
certaining that  they  had  title  to  the  land  which  they  had 
sold  and  agreed  to  convey. 

Looking  to  the  writing  itself  which,  in  the  absence  of 
any  charge  of  fraud  or  mistake  in  its  execution,  must  be 
accepted  as  expressing  the  contract  between  the  parties, 
we  find  that  it  has  all  the  essentials  of  a  contract  of  bar- 
gain and  sale  of  real  estate.  It  says,  '*We  ,Wm.  M.  Cor- 
nett and  Lina  Comett,  his  wife,  hereby  sell  to  John  E. 
Golden,  for  the  sum  of  $10  per  acre  the  land  herein  de- 
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scribed  and  we  agree  to  convey  said  land  and  the  fee 
simple  title  thereto  to  him  by  deed  of  general  warranty 
and  free  from  any  lien,  defect  or  incumbrance/*  The 
language  used  in  this  first  clause  of  the  contract  is  plain, 
clear,  unambiguous  and  certain.  The  only  construction 
of  which  this  language  is  susceptible  is  that  the  grantors 
have  sold  their  land  to  the  grantee  for  $10  per  acre  and 
have  agreed  to  make  him  good  and  sufficient  deed  there- 
to. The  sale  having  been  made  and  the  terms  agreed 
upon,  the  contract  then  provides  for  the  doing  of  certain 
things  in  order  to  satisfy  the  purchaser,  Golden,  that 
Cornett  and  wife  owned  the  title  to  the  lands  with  which 
they  were  dealing  and  to  ascertain  the  exact  number  of 
acres.  The  contract  provides  that  Cornett  and  wife 
should  deliver  to  Golden  their  title  papers  for  the  lands 
and  assist  him  in  abstracting  and  showing  the  condition 
of  the  title,  and  when  the  title  should  be  shown  to  be 
perfect  in  the  grantors,  the  acreage  was  to  be  ascer- 
tained by  a  surveyor,  and  following  this,  the  deed  should 
be  executed  and  delivered,  and  the  land  paid  for  and 
possession  given  to  the  purchaser. 

All  acts  to  be  done  or  performed  by  either  party  were 
necessary  to  establish  two  propositions,  first,  that  the 
grantors  owned  the  title  to  tne  lands  which  they,  by  this 
writing,  agreed  to  convey,  and  second,  to  ascertain  the 
exact  number  of  acres  in  the  tract.  None  of  these  stipu- 
lations throws  any  light  upon  the  question  as  to  whether 
or  not  it  was  an  option  or  a  contract  of  sale  into  which 
the  parties  entered.  They  are  aids,  as  it  were,  to  the 
parties  in  carrying  the  contract  into  execution.  From 
an  examination  of  the  contract  as  a  whole,  it  is  apparent 
that  the  parties  did  not  at  that  time  regard  it  as  an 
option  but  as  a  contract  of  bargain  and  sale  of  the  land. 
Indeed,  the  language,  when  fairly  construed,  is  not  sus- 
ceptible of  any  other  interpretation. 

The  only  remaining  question  is,  has  the  conduct  of 
the  parties  to  this  contract,  since  its  execution,  been  such 
as  to  warrant  the  court  in  holding  that  there  was  a 
mutual  abandonment  of  the  contract!  Executed  in  1907, 
no  steps  were  taken  by  either  party  for  more  than  two 
years,  although  each  knew  that  by  the  terms  of  the  con- 
tract the  validity  of  appellees'  title  was  to  be  established 
and  the  acreage  ascertained  before  December  1,  1907. 
Appellees  offer  no  excuse  whatever  for  their  failure  and 
refusal  to  deliver  to  appellant  f heir  title  papers  or  to  as- 
sist him  in  abstracting  their  title,  although  appellant  al- 
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leges  that  sometime  after  December  1,  1907,  he  called 
upon  or  notified  appellees  to  deliver  their  title  papers  to 
a  certain  bank  in  order  that  they  might  be  used  in  ab- 
stracting the  title.  Appellees  disregarded  this  notice 
and  at  no  time  furnished,  or  offered  to  furnish,  appellant 
with  the  evidences  of  their  title  to  said  property,  nor 
did  they  do  anything  looking  toward  aiding  him  in  es- 
tablishing their  title;  but,  with  $200  of  appellant ^s  money 
in  their  possession,  they  contented  themselves  with  let- 
ting the  matter  stand  and  now  seek  to  have  the  contract 
of  sale,  into  which  they  entered,  declared  null  and  void 
and  of  no  binding  force  or  effect,  although  they  admit 
that,  since  its  execution,  they  at  no  time  complied  or  of- 
fered to  comply  with  the  provisions  which  the  contract, 
in  plain  terms,  imposed  upon  them.  Are  they  in  a  po- 
sition to  do  so!  May  they  shelter  behind  the  inaction  of 
appellant  and  seek  to  be  benefitted  because  thereof,  while 
while  they  themselves  were  in  default! 

While  the  obligations  imposed  by  the  contract  were 
mutual  and  reciprocal,  they  required  that  appellees 
should  take  the  initiative.  It  was  incumbent  upon  them 
to  deliver  their  title  paper  to  appellant  before  he  was 
required  to  do  anything.  While  their  failure  to  deliver 
their  title  papers  to  him  or  to  assist  him  in  any  wise  in 
tracing  their  title  might  not  altogether  excuse  appellant 
from  attempting  to  comply  with  his  part  of  the  contract, 
it  certainly  stands  in  the  way  of  appellees  in  attempting 
to  procure  the  relief  here  sought.  They  are  seeking  to 
be  relieved  from  the  burden  of  a  contract  which  they  say 
casts  a  cloud  upon  their  titles,  and  at  the  same  time  are 
confessedly  in  default  in  the  performance  of  duties 
which  the  contract  imposed  upon  them. 

In  39  Cyc,  1353,  the  author  states  that  the  acts  of 
parties  to  a  contract,  in  order  to  constitute  its  abandon- 
ment, **  must  be  positive,  unequivocal,  and  inconsistent 
with  the  continuance  of  the  contract.  ^^  Measured  by  this 
standard,  it  is  apparent  that  the  contract  under  con- 
sideration was  not  abandoned,  for  neither  party,  during 
the  interim  between  the  making  of  the  contract  and  the 
date  upon  which  appellees  instituted  their  suit,  did  or 
said  anything  inconsistent  with  the  obligations  of  the 
contract,  and  the  intervening  time  was  not  so  great  as 
to  warrant  the  court  in  holding  that  their  conduct 
amounted  to  an  abandonment.  Appellees  could  not  have 
refused  to  carry  out  the  contract  and  defeated  appel- 
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lant's  rights  thereunder,  by  a  failure  to  furnish  him  with 
their  title  papers  or  to  assist  him  in  ascertaining  that 
their  title  to  said  land  was  good.  Good  faith  on  their 
part  required  of  them  more  than  mere  inaction  or  silence. 
They  were,  at  least,  boun4  to  offer  to  comply  with  those 
terms  which  the  contract  imposed  upon  them,  as  a  con- 
dition precedent  to  the  survey  of  the  land,  the  making  of 
the  deed,  and  the  payment  of  the  balance  of  the  purchase 
price.  To  relieve  themselves  of  liability,  it  was  incum- 
bent upon  them  to  have  offered  to  comply  with  their  part 
of  the  contract  and  to  satisfy  appellant  that  the  title  to 
the  land  in  question  was  good  in  them.  Had  they  done 
so,  and  appellant  then  had  refused  to  carry  out  the  obli- 
gations which  the  contract,  by  its  terms,  imposed  upon 
him,  they  might,  with  propriety,  have  applied  to  the 
chancellor  for  the  relief  which  they  are  now  seeking,  but 
they  themselves  being  in  fault  are  in  no  position  to 
do  so. 

If  time  had  been  the  essence  of  the  contract  in  this 
case,  and  the  contract  itself  had  provided  that  the  land 
was  to  be  surveyed  and  paid  for  before  December  1, 
1907,  appellees  would  still  be  in  no  position  to  complain 
or  claim  a  forfeiture,  for  the  reason  that,  by  the  terms  of ., 
the  contract,  it  was  incumbent  upon  them  to  furnish  ap- 
pellant with  evidences  of  their  title  and  to  assist  in  trac- 
ing same.  So,  viewed  from  any  standpoint,  it  is  ap- 
parent that  such  rights  as  appellant  had,  under  and  by 
\irtue  of  this  contract,  were  neither  forfeited  nor  lost 
to  hiTn  by  reason  of  his  failure  to  have  his  title  examined 
and  the  acreage  ascertained  within  the  time  fixed  in  the 
contract.  See  notes  to  Boldt  v.  Early,  104  Am.  St.  Rep., 
255. 

Appellees  having  received  $200  as  a  payment  on  this 
land  at  the  time  the  contract  was  entered  into,  fair  deal- 
ing on  their  part  required  of  them  to  give  notice  to  ap- 
pellant that  they  were  ready  and  willing  to  have  their 
titled  examined,  the  acreage  ascertained  and  the  con- 
tract closed.  If,  after  such  notice,  appellant  had  taken 
no  steps  to  carry  out  the  contract,  they  might,  with 
plausibility,  have  claimed  abandonment  on  his  part. 
Having  failed  to  avail  themselves  of  this  right,  they  are 
in  no  position  to  claim  either  a  forfeiture  or  an  abandon- 
ment. Upon  this  showing,  the  chancellor  should  have 
denied  to  them  the  relief  sought  and  decreed  a  specific 
performance  of  the  contract  for  the   land,  or  so   much 
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thereof  as,  upon  investigation,  it  is  found  appellees  have 
title  to. 

Judgment  reversed  and  cause  remanded  for  further 
proceedings  consistent  herewith. 


Lebus,  et  aL  v.  Staiuif  «*,  et  aL 

(Decided  June  17,  1913.) 

Appeal  from  Kenton  Circuit  Court 
(Criminal  Common  Law  and  Equity  Division). 

1.  Corporations — Suit  by  Stockholder  for  Himself  and  Other  Stock- 
holders to  Correct  Management  of — When  May  Be  Prosecuted.—- 
Ordinarily  a  stockholder  may  not  sue  upon  behalf  of  himself  and 
other  stockholders  to  correct  an  evil  in  the  management  of  a  cor- 
iporation  until  the  managing  board  has  been  requested  to  take 
such  action,  and  has  refused,  but  where  the  managers  or  direct- 
ors of  the  corporation  bear  such  a  relation  to  the  matter  as  to 
show  that  they  would  not  from  the  very  nature  of  things  Usten 
to  any  request  to  institute  an  action  to  remedy  it,  a  stockholder 
on  behalf  of  himself  and  other  stockholders,  who  are  simUarly 
situated,  may  proceed  to  prosecute  the  suit  without  making  any 
such  demand  upon  the  managing  authorities  of  the  corporation. 

2c  Corporations — Suit  by  Stockholder  for  Himself  and  Other  Stock- 
holders to  Correct  Management — When  May  be  Permitted  to 
Sue  for  Themselves  and  Others — Pleading. — ^Where  a  district 
iboard  of  a  'hurley  tobacco  society  was  not  conducting  the  afTalrs 
of  the  corporation  in  such  manner  as  to  satisfy  numerous  of  its 
stockholders  in  the  matter  of  carrying  out  the  tesms  of  a  pooling 
contract,  in  an  action  iby  two  of  the  stockholders  of  the  society 
for  relief  from  the  alleged  mismanagement,  the  allegation  being 
that  there  are  something  like  40,000  poolers,  who  in  all  respects 
are  similarly  situated  as  appellants,  it  was  not  improper  for  the 
plaintiffs  to  be  permitted  ip  sue  not  only  for  themselves,  but  for 
all  the  poolers. 

3.  Corporations — Section  551,  (Kentucky  Statutes — Intent  to  Prevent 
Incorporators  from  Getting  Control  Contrary  to  Wishes  of  Ma- 
jority of  Stockholders. — In  enacting  section  ,551  of  the  Kentucky 
Statutes,  the  Legislature  had  in  view  the  idea  of  preventing  the 
incorporators  from  getting  initial  control  of  corporations  at  the  in- 
ception of  their  organization  contrary  to  the  wishes  of  a  majority 
of  the  stockholders.  Under  the  provisions  of  this  section,  it  is 
not  within  the  power  of  the  incorporators  to  designate  in  the 
articles  of  incorporation  an  initial  board  of  directors  without  any 
action  upon  the  part  of  the  stockholders. 

4.  iCorporations — Placing  of  Stockholder's  Shares  in  Voting  Trust 
Without  His  Consent— Right  of  One  to  Control  His  Ovm    PpoJ)- 
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erty.^It  is  well  grounded  In  our  fundamental  law  that  there  is 
no  limitation  upon  one's  right  to  control  that  which  is  his  own, 
except  such  restrictions  as  might  be  Imposed  by  law,  and  it  would 
be  such  a  limitation  to  hold  that  a  stockholder's  shares  may 
without  his  consent  be  placed  in  a  voting  trust  either  'by  a  charter 
provisipn  or  otherwise,  and  he  deprived  completely  of  their  con^ 
trol,  even  upon  the  ground  that  It  was  for  his  own  as  well  as  for 
the  general  good. 
5.  (Estoppel— ^Ratification— Intent  to  Ratify  Must  Be  Shown.— Before 
there  can  be  an  estoppel,  or  before  one's  acts  will  be  *deemed  to 
have  been  a  ratificatioft,  it  is  essential  that  he  should  be  in  full 
possession  of  all  the  facts  about  the  transaction,  and  being  in  (pos- 
session of  such  facts,  his  conduct  with  reference  thereto  must  be 
such  as  to  show  an  Intention  to  ratify  what  was  otherwise  an 
unauthorized  act  upon  his  part,  or  that  of  his  agent. 

PEINDLETON.  BUSH  &  BUSH,  R.  C.  SIMMONS.  J.  H.  HAZEJL- 
RIGO,  AJXBN  &  DUNCAN  and  O'RBAR  ft  WILLIAMS  for  appellants. 

J.  la.  VEST,  WM.  A.  BYRN®  and  J.  G.  TOMLIN  for  appellees. 

Opinion  of  the  Court  by  Judge  Turner — Affirming. 

The  Legislature  of  this  State  in  1906  passed  what  is 
known  as  the  *' Pooling  Act^^  wherein  any  number  of  per- 
sons were  authorized  to  pool  their  crops  for  the  purpose 
of  obtaining  a  higher  price  therefor  than  they  might  re- 
ceive by  selling  the  same  separately  or  individually.  The 
validity  of  that  act  was  upheld  in  an  opinion  by  Judge 
Carroll  on  a  motion  to  dissolve  an  injunction,  all  of  the 
Judges  of  this  court  participating  except  one.  (Owen 
County  Burley  Tobacco  Society,  &c.  v.  Brumback,  32  Rep., 
916). 

Following  the  passage  of  that  act  there  was  incorpor- 
ated under  the  laws  of  this  State,  without  capital  stock, 
The  Burley  Tobacco  Society,  the  purpose  of  which  was  to 
promote  the  interests  of  the  growers  of  Burley  tobacco, 
and  to  act  as  the  agent  of  growers  in  handling  and 
selling  their  tobacco,  and  to  aid  them  in  securing  remun- 
erative prices  therefor.  It  was  provided  that  the  affairs 
of  the  corporation  should  be  conducted  by  a  Board  of  Di- 
rectors consisting  of  one  member  from  each  county 
wherein  Burley  tobacco  was  grown. 

The  plan  of  organization  adopted  was  that  the  grow- 
ers of  such  Burley  producing  counties  should  meet  at 
their  respective  voting  places  on  a  given  date,  and  elect  a 
member  of  the  County  Board  of  Control  (a  subsidiary 
corporation  to  the  Burley  Tobacco  Society) ;  and  in  turn 
the  members  of  such  County  Board  of  Control  should 
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thereafter  meet  at  the  county  seat  and  elect  a  chairman 
of  such  board  for  said  county,  and  a  director  for  such 
county  in  The  Burley  Tobacco  Society;  but  under  a  pro- 
vision of  the  by-laws  adopted  by  The  Burley  Tobacco  So- 
ciety, only  such  growers  of  tobacco  as  might  have  pooled 
their  tobacco  with  it  for  that  year  were  entitled  to  par- 
ticipate in  the  precinct  meetings  for  the  election  of  mem- 
bers of  the  County  Board  of  Control  and  Directors. 

Under  this  plan  the  pools  of  the  1906  and  1907  crops 
of  Burley  tobacca  were  had ;  but  ill  the  progress  of  man- 
aging these  pools  certain  difficulties  were  encountered 
which  necessitated  in  the  opinion  of  the  managers  of  The 
Burley  Tobacco  Society  the  organization  of  another  and 
companion  corporation  which  should  have  capital  stock, 
and  be  clothed  with  authority  to  do  certain  other  things 
in  connection  with  The  Burley  Tobacco  Society  to  suc- 
cessfully carry  out  the  pool  idea. 

Accordingly  the  plan  was  conceived  of  organizing  in 
1909  a  pool  of  Burley  tobacco,  and  procuring  each  pooler 
to  subscribe  a  certain  per  cent  of  the  gross  proceeds  of 
the  sale  of  his  1909  crop  to  the  capital  stock  of  such  com- 
panion corporation  to  be  thereafter  incorporated,  and  to 
be  called  the  Burley  Tobacco  Company.  The  pool  of  1909 
was  organized  and  about  40,000  growers  of  Burley  to- 
bacco joined,  and  among  other  things  the  pooling  contract 
provides  this: 

**The  undersigned  further  subscribe  for  shares  of 
the  capital  stock  to  the  amount  equal  to  10  per  cent  of 
the  gross  sales  of  the  tobacco  hereby  pledged  in  the  Bur- 
ley Tobacco  Company,  to  be  incorporated,  and  authorize 
the  Burley  Tobacco  Society  to  pay  for  said  stock  out  of 
the  proceeds  of  said  tobacco  when  sold.'* 

Thereafter  and  on  the  22nd  of  October,  1909,  the  Bur- 
ley Tobacco  &  Insurance  Company  was  incorporated,  the 
articles  of  incorporation  of  which  provided,  among  other 
things,  that  the  said  Company  might  issue  policies  of  in- 
surance on  tobacco  pooled  with  The  Burley  Tobacco  So- 
ciety ;  but  after  the  adoption  of  the  articles,  upon  advice 
that  the  Company  could  not  do  an  insurance  business 
without  depositing  certain  funds  with  the  state  authori- 
ties, in  December,  1909,  amended  articles  incorporating 
the  Burley  Tobacco  Company  were  filed  eliminating  the 
insurance  feature. 

Among  other  things,  it  is  provided  in  the  amended 
charter : 
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"That  the  shares  of  stock  shall  be  issued  to  the  sev- 
eral beneficial  owners  thereof  and  the  power  to  vote  said 
stock  shall  be  vested  in  the  individuals  who  constitute 
from  time  to  time  the  District  Board  of  the  Burley  To- 
bacco Society,  who  shall  continue  to  act  until  their  suc- 
cessors are  elected  and  qualify.'' 

The  incorporators  of  the  Burley  Tobacco  Company 
were  the  persons  who  at  the  time  constituted  the  Board 
of  Directors  of  the  Burley  Tobacco  Society.  It  is  further 
provided  in  the  amended  articles  that  the  incorporators 
named  therein  shall  act  as  Directors  until  the  annual  elec- 
tion in  1910,  and  until  their  successors  are  elected  and 
qualify. 

There  was  no  pool  of  Burley  tobacco  either  in  the 
years  1910  or  1911,  and  consequently,  there  was  no  elec- 
tion of  directors  of  the  Burley  Tobacco  Company  for 
those  years ;  but  in  1912  there  was  a  pool  of  Burley  to- 
bacco, and  consequently,  as  provided  by  its  charter,  in 
October,  1912,  there  was  a  stockholders'  meeting  of  the 
Burley  Tobacco  Company,  at  which  the  persons  compos- 
ing the  District  Board  of  The  Burley  Tobacco  Society 
assumed  the  right  to  vote,  and  did  vote  under  the  pro- 
visions of  the  charter  of  The  Burley  Tobacco  Company 
above  quoted,  all  the  stock  of  the  40,000  poolers  who  had 
signed  the  1909  pooling  contract. 

Immediately  thereafter,  and  on  the  7th  day  of  Octo- 
ber, 1912,  appellees  Stansifer  and  Hudson,  for  themselves 
and  the  other  40,000  growers  of  tobacco  who  had  signed 
the  1909  pooling  contract,  instituted  this  action  in  the 
Kenton  Circuit  Court  against  the  members  of  the  Dis- 
trict Board  of  The  Burley  Tobacco  Society  who  were 
assuming  to  act  as  Directors  of  The  Burley  Tobacco  Com- 
pany, and  The  Burley  Tobacco  Society,  setting  up  in  sub- 
stance the  facts  above  related,  and  praying  for  various 
kinds  of  relief. 

The  defendants  answered  giving  at  length  and  in  de- 
tail a  history  of  the  organization ;  and  the  lower  court  on 
the  face  of  the  pleadings,  and  after  passing  upon  the  de- 
murrers by  each  party,  entered  a  judgment  to  the  effect 
that  the  appellants  were  not,  and  had  never  been  legal 
directors  of  The  Burley  Tobacco  Company,  and  that  the 
provisions  of  the  charter  of  The  Burley  Tobacco  Com- 
pany as  amended  relating  to  the  method  of  electing  and 
constituting  the  board  of  directors  thereof  was  illegal 
and  void,  and  in  violation  of  the  laws  and  constitution  of 
this  State ;  and  appointed  conmiissioners  to  bold  an  elec- 
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tion  for  directors  of  said  compfany  in  the  fall  of  1913,  at 
the  time  fixed  in  the  charter.  From  that  judgment  this 
appeal  is  prosecuted. 

Under  this  state  of  the  record  we  are  confronted  with 
five  questions : 

(1)  Have  appellees  the  right  to  sue  on  behalf  of  all 
the  poolers  in  the  1909  pool? 

(2)  Under  our  law  can  the  incorporators  of  a  cor- 
poration lawfully  designate  themselves  as  directors 
thereof? 

(3)  Is  the  provision  of  the  charter  of  The  Burley 
Tobacco  Company  placing  the  power  to  vote  the  stock 
of  the  poolers  in  the  hands  of  the  Board  of  Directors  of 
The  Burlev  Tobacco  Society  in  contravention  of  the  law 
of  this  State? 

(4)  Have  the  poolers  by  the  provisions  of  the  pool- 
ing contract,  or  in  any  manner,  parted  with  their  right 
to  control  and  vote  their  own  stock? 

(5)  Are  the  poolers  estopped  to  assail  the  provisions 
of  the  charter  of  The  Burley  Tobacco  Company  by  reason 
of  the  proceedings  at  the  meeting  of  the  Board  of  The 
Burley  Tobacco  Society  in  1909,  and  did  the  poolers  act- 
ing through  their  representatives  at  that  meeting  ratify 
or  approve  the  action  of  the  Board  of  Directors  in  at- 
tempting to  take  from  them  the  right  to  vote  their  own 
stock? 

(1)  Ordinarily  a  stockholder  may  not  sue  upon  be- 
half of  himself  and  other  stockholders  to  correct  an  evil 
in  the  management  of  a  corjwration  until  the  managing 
board  has  been  requested  to  take  such  action,  and  has 
refused  (Morawitz,  Section  239-241) ;  but  where  the  man- 
agers or 'directors  of  the  corporation  bear  such  a  relation 
to  the  matter  as  to  show  that  they  would  not  from  the 
very  nature  of  things  listen  to  any  request  to  institute  an 
action  to  remedy  it,  a  stockholder  on  behalf  of  himself 
and  the  other  stocUiolders,  who  are  similarly  situated, 
may  proceed  to  prosecute  the  suit  without  making  any 
such  request  or  demand  upon  the  managing  authorities 
of  the  corporation.  (Morawitz,  Sec.  242,  10  Cyc,  978; 
Chilton  V.  Bell  Co.  C.  &  I.  Imp.  Co.,  153  Ky.,  775). 

It  would  have  been  in  this  case  the  merest  folly  for 
the  plaintiffs  to  have  made  a  request  of  the  Board  of  Di- 
rectors that  they  should  institute  an  action  seeking  to 
have  it  adjudged  that  they  themselves  were  not  the  law- 
ful directors  of  The  Burley  Tobacco  Company,  and  that 
they  were  usurpers  and  acting  without  authority.    From 
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the  very  nature  of  things,  it  would  have  been  out  of  the 
question  to  expect  them  to  institute  such  a  proceeding, 
and  it  would  have  been  more  than  useless  to  have  re- 
quested them  to  do  so. 

The  allegation  being  that  there  are  something  like 
40,000  poolers  of  the  1909  crop  who  entered  into  the  pool- 
ing contract  of  that  year,  and  who  are  in  all  respects 
similarly'  situated  with  reference  thereto,  it  was  not  im- 
proper for  the  plaintiffs  in  this  case  to  be  permitted  to 
sue  not  only  for  themselves,  but  for  all  poolers.  . 

(2)  It  is  provided  in  section  seven  of  the  amended 
articles  of  incqjT)oration  of  The  Burley  Tobacco  Com- 
pany that : 

**The  affairs  of  this  corporation  shall  be  managed  by 
a  Board  of  Directors  to  consist  of  not  less  than  ten  nor 
more  than  one  hundred  members  as  may  be  prescribed 
by  the  by-laws.  The  incorporators  hereof  shall  act  as 
directors  until  the  annual  election  in  1910,  and  until  their 
successors  are  elected  and  qualify.'' 

It  is  claimed  for  appellees  that  this  proxdsion  is  di- 
rectly contrary^  to  our  statute  directing  how  corporations 
may  be  organized  and  the  initial  steps  which  shall  be 
taken.  Section  551  of  the  Kentucky  Statutes  is  a  part 
of  the  general  law  dealing  with  corporations,  and  deals 
specifically  with  the  manner  of  their  organization. 
Among  other  things,  it  provides : 

**A11  elections  for  directors  shall  be  by  ballot,  and 
shall  be  held  in  this  state;  and,  in  the  first  instance,  the 
directors  shall  be  elected  at  a  meeting  held  before  the 
corporation  is  authorized  to  commence  business.'' 

Evidently  the  Legislature  had  in  view  when  it  enacted 
that  section  the  idea  of  preventing  the  incorporators 
from  getting  the  initial  control  of  corporations  at  the  in- 
ception of  their  organization  contrary  to  the  wishes  of  a 
majority  of  the  stockholders.  The  language  of  that  sec- 
tion is  clear  and  unambiguous.  It  leaves  nothing  for  in- 
terpretation. 

This  is  not  as  counsel  for  appellants  seem  to  think 
purely  a  moot  question  since  the  election  in  1912 ;  because, 
if  the  pretended  election  of  the  board  of  directors  in  the 
fall  of  1912  was  void  then  under  the  charter  provision 
if  that  be  valid,  the  original  directors  named  in  the  char- 
ter would  hold  until  their  successors  are  elected  and 
qualify,  and  they  are  still  directors  under  the  original 
designation,  independent  of  the  election  of  1912.  We 
have  concluded  that  under  the  express  provision  of  the 

Vol.  154—15 

Digitized  by  VjOOQIC 


450  KENTUCKY  REPORTS.  [Vol.  154. 

statute  quoted,  it  is  not  within  the  power  of  the  incor- 
porators to  designate  in  the  articles  of  incorporation,  an 
initial  board  of  directors  without  anv  action  upon  the 
part  of  the  stockholders. 

The  other  questions  are  so  closely  related  to  each 
other  we  will  discuss  them  together. 

It  is  the  contention  of  the  plaintiffs  that  the  attempt 
to  create  in  the  articles  of  incorporation  the  voting  pool 
or  trust  is  contrary  to  the  provisions  of  section  207  of  our 
Constitution,  and  section  552  of  the  Kentucky  Statutes; 
but  in  our  view  of  the  matter  it  is  unnecessary  to  deter- 
mine that  question.  The  provision  quoted  was  in  law 
fraudulent  and  void  for  another  and  different  reason.  It 
was  manifestly  inserted  by  the  incorporators,  who  were 
at  the  time  the  Directors  of  The  Burley  Tobacco  Society, 
for  the  purpose  at  the  very  inception  of  the  new  corpora- 
tion to  wrest  its  control  from  the  great  mass  of  stock- 
holders, and  perpetuate  that  control  in  themselves.  In- 
dependent of  any  constitutional  or  statutory  provision,  in 
the  absence  of  the  consent  of  such  stockholders  such  a 
provision  cannot  be  upheld.  The  right  to  control  one's 
own  property  is  inherent ;  and  while  the  courts  have  up- 
held voting  trusts  and  pooling  arrangements  by  stock- 
holders where  they  are  made  with  full  knowledge  of  all  the 
conditions,  and  are  designed  to  effectuate  some  common 
purpose  for  the  common  good  and  have  been  voluntarily 
entered  into,  we  are  aware  of  no  instance  where  individual 
rights  have  been  so  far  abridged  as  to  hold  that  a  stock- 
holders' shares  may  without  his  consent  be  placed  in  such 
a  trust,  either  by  a  charter  provision  or  otherwise,  and 
he  deprived  completely  of  their  control,  even  upon  the 
groimd  that  it  was  for  his  own  as  well  as  for  the  general 
good.  It  is  well  grounded  in  our  fundamental  law  that 
there  is  no  limitation  upon  one's  right  to  control  that 
which  is  his  own,  except  such  restrictions  as  might  be 
imposed  by  the  law  of  the  land.  Any  other  rule  would  be 
subversive  of  that  individual  responsibility  which  is  the 
key-note  of  all  civilization  and  progress.  To  say  that 
appellants  may  without  the  consent  of  the  poolers  have 
inserted  in  the  articles  of  incorporation  a  clause  taking 
from  the  poolers  the  right  to  control  that  which  is  theirs, 
and  place  its  control  absolutely  in  their  own  hands,  would 
be  to  recognize  a  most  unwarranted  assumption  of  au- 
thority. There  is  no  more  sacred  duty  confided  to  the 
courts  than  the  upholding  of  individual  rights  in  prop- 
erty,  and  no  considerations   of  temporary  advantage 
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which  it  is  thought  might  accrue  to  the  growers  generally, 
will  justify  them  in  departing  from  the  well  beaten  paths 
80  clearly  defined  in  all  English  and  American  jurispru- 
dence. 

We  are  called  upon  in  this  case  by  appellants'  coun- 
sel to  pass  upon  what  they  assume  to  be  the  controlling 
question,  viz. :  Whether  or  not  the  voting  rights  in  stocks 
may  be  separated  from  the  beneficial  ownership ;  the 
deeper  question  is  whether  one  may  be  deprived  of  the 
control  of  his  own  without  his  consent  upon  the  plea  that 
it  is  for  his  own  as  well  as  the  general  good. 

The  wording  of  the  pooling  contract  wherein  each 
pooler  agreed  to  subscribe  to  the  capital  stock  of  the  pro- 
posed Burley  Tobacco  Company  to  the  extent  of  10  per 
cent  of  the  gross  sales  of  his  pooled  tobacco,  can  be  con- 
strued to  be  nothing  more  than  authority  to  The  Burley 
Tobacco  Society  to  pay  for  such  stock  out  of  the  proceeds 
of  such  tobacco  when  sold.  There  is  nothing  in  it  which 
could  be  tortured  into  meaning,  or  from  which  it  might 
be  remotely  inferred,  that  the  pooler  intended  to  in  any 
way  give  up  or  relax  his  own  control  over  the  stock  which 
he  then  agreed  to  buy;  and  the  action  of  the  Board  of 
Directors  of  The  Burley  Tobacco  Society  thereafter  in 
trying  to  take  from  them  that  right,  was  without  sem- 
blance of  authority,  and  upon  its  very  face  the  most  in- 
defensible usurpation. 

It  is  in  effect  pleaded  by  the  defendants  that  in  the  fall 
of  1909  at  a  meeting  of  the  District  Board  of  The  Burley 
Tobacco  Society,  and  before  the  Burley  Tobacco  Com- 
pany was  incorporated,  there  was  a  full  and  deliberate 
discussion  of  said  conteifiplated  articles  of  incorporation, 
and  that  the  same  had  been  considered  by  the  poolers 
throughout  the  entire  Burley  district,  and  that  each  of 
the  poolers  delivered  their  tobacco  to  The  Burley  Tobacco 
Company,  and  stored  it  with  said  company  after  said 
articles  of  incorporation  were  recorded  in  Fayette  county 
and  in  the  Secretary  of  State's  oflSce,  and  each  of  the 
poolers  accepted  from  it  warehouse  receipts  for  their  to- 
bacco, and  that  by  reason  of  this  and  other  similar  acts  of 
recognition  upon  the  part  of  the  poolers,  they  have  rati  - 
fied  the  articles  of  incorporation  and  are  estopped  to  deny 
them. 

But  there  is  no  allegation  in  the  answer  that  the  plain- 
tiffs or  any  of  the  poolers  of  1909,  other  than  the  incor- 
porators themselves,  knew  during  all  these  transactions 
that  there  had  been  inserted  in  the  articles  of  incorpora- 
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tion  the  provision  by  which  the  poolers  had  been  deprived 
of  the  right  to  control  their  own  stock  in  it. 

Before  there  can  be  an  estoppel,  or  before  one's  acts 
will  be  deemed  to  have  been  a  ratification,  it  is  essential 
that  he  should  be  in  full  possession  of  all  the  facts  about 
the  transaction,  and  being  in  possession  of  such  facts,  his 
conduct  with  reference  thereto  must  be  such  as  to  show 
an  intention  upon  his  part  to  ratify  what  was  otherwise 
an  unauthorized  act  either  upon  his  part,  or  that  of  his 
agent.  (10  Oyc.  1079.  Kenyon  Realty  Co.  v.  National 
Deposit  Bank,  140  Ky.,  133). 

It  is  suggested  in  argument  that  unless  this  provision 
in  the  charter  of  The  Burley  Tobacco  Company  is  upheld, 
and  the  right  of  the  directors  to  vote  the  stock  of  the  pool- 
ers sustained,  this  stock  or  enough  of  it  to  secure  control 
may  fall  into  the  hands  of  the  tobacco  trust,  or  others  un- 
friendly to  the  growers,  and  that  the  purposes  of  their 
organization  will  thus  be  defeated,  and  they  will  again 
be  at  the  mercy  of  the  trust. 

This  would  be  a  legitimate  and  forceful  argument  to 
present  to  the  growers  themselves,  and  if  they  could  be 
induced  to  voluntarily  enter  into  some  fair  and  equitable 
arrangement  of  this  kind,  it  would  doubtless  be  to  their 
interest. 

But  the  expediency  of  such  an  arrangement  is  not 
for  the  courts ;  they  must  pass  upon  the  legality  of  things 
as  they  find  them. 

Assuming  that  these  threatened  dangers  are  not  ex- 
aggerated, and  that  the  interest  of  the  growers  would  be 
conserved  by  maintaining  the  present  status,  the  courts 
would  not  be  justified  in  arbitrarily  disregarding  sacred 
individual  rights  even  to  further  so  worthy  a  cause. 

Judgment  affirmed. 


Merchants  Ice  &  Cold  Storage  Company  v.  Conunon- 
wealthy  By,  et  aL 

(Decided  June  17,  1913.) 

Appeal  from  Franklin  Circuit  Court. 

1.  Taxation— Ocense  Tax  on  Ice  Factories — ^Proceeding  by  Revenue 
Agent— Construction  of  Statute.— In  a  proceeding  by  a  Reyenue 
Agent  against  appellant  whose  business  is  that  of  manufacturing 
ice  and  conducting  a  cold  storage  business,  seeking  to  tax  its 
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total  capital  stoolc  at  the  rate  of  thirty  cents  on  each  |1,000 
thereof,  under  the  proTislons  of  the  Act  of  1906,  Held,  Under  the 
•provisions  of  section  4224  of  the  Kentucky  Statutes,  /which  is  the 
general  law  iflxing  license  taxes,  appellant  is  Ualble  to  pay  a 
license  tax  on  each  of  Its  ice  factories,  and  as  alleged  in  its 
answer  it  does  pay  the  same;  and  if  its  sole  business  was  the 
manufacture  and  sale  of  ice,  under  the  express  (provision  of  sec- 
tion 4189a,  of  the  Kentucky  Statutes,  it  would  be  wholly  excepted 
out  of  the  provision  requiring  the  payment  of  a  license  tax  on 
its  capital  stock.  It  would  be  doing  violence  to  the  very  plain 
provisions  of  that  section  to  say  that  it  was  liable  for  the  payment 
of  such  license  tax  on  its  capital  stock  which  is  employed  by  it 
in  the  manufacture  and  sale  of  ice. 

2.  Taxation — >Bievenue  Statutes — Construction  of. — Courts  will  not 
construe  revenue  statutes  so  as  to  bring  about  double  taxation 
when  any  other  reasonable  interpretation  can  be  put  upon  them. 

3.  Taxation— 'Where  a  Manufacturing  Company  Both  Manufactures 
Ice  and  lOonducts  Cold  Storage  Business — Payment  of  license 
Taxes. — ^Where  a  manufacturing  company  conducts  both  an  ice 
manufacturing  business  and  a  cold  storage  business,  and  pays  a 
license  tax  only  on  its  ice  factories,  it  is  liable  for  the  payment 
of  a  license  tax  on  so  much  of  its  capital  stock  as  is  employed, 
or  used  by  it  in  the  conduct  of  its  cold  storage  business. 

GIBSON  &  CRAWPDRiD  for  appellant 

ART»UR  B.  HOPKINS  and  McQUOWN  &  BEXTKHAM  for  appel- 
lees. 

Opinion  op  the  Court  by  Judge  Turner — ^Reversing. 

Appellant  is  a  domestic  corporation  engaged  in  man- 
ufactnring  and  selling  ice,  and  in  conducting  a  cold  stor- 
age business  in  the  city  of  Louisville. 

This  action  was  instituted  against  it  by  a  Revenue 
Agent  seeking  to  tax  its  total  capital  stock  of  $1,500,000 
at  the  rate  of  thirty  (30)  cents  on  each  $1,000  thereof 
under  the  provisions  of  the  revenue  act  of  1906.  The  pe- 
tition  alleges  that  under  the  act  it  was  the  duty  of  the  de- 
fendant to  file  with  the  Auditor  of  Public  Accounts  on 
or  before  the  first  day  of  February  in  each  of  the  years 
of  1907,  1908,  1909,  1910  and  1911  a  verified  report 
showing,  among  other  things,  the  total  amount  of  its 
authorized  capital  stock,  the  value  of  the  property  owned 
and  used  by  it  in  Kentucky,  and  out  of  Kentucky,  the  ag- 
gregate amount  of  business  transacted  by  it  during  the 
preceding  year,  and  the  proportion  of  such  business 
transacted  in  Kentucky,  in  order  that  the  Auditor  might 
ascertain  the  amount  of  taxes  due  by  it ;  and  that  it  failed 
in  each  of  these  years  to  file  any  such  report,  and  it  is 
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alleged  that  said  revenue  act  provides  that  such  failure 
to  so  report  shall  be  deemed  conclusive  evidence  that 
such  corporation  so  failing,  elects  to  pay  such  tax  upon 
its  entire  authorized  capital  stock ;  and  makes  it  the  duty 
of  the  Board  of  Valuation  and  Assessment  to  so  fix  its 
license  tax,  and  alleges  that  it  was  so  fixed  by  such  Board 
for  each  of  the  said  years ;  that  notice  of  such  action  of 
the  Board  was  given  the  defendant,  and  that  it  failed  to 
appear  before  the  Board  either  in  person  or  by  attorney 
within  thirty  days  thereafter,  and  that  thereupon  the  said 
assessment  became  final. 

The  defendant  answered  denying  its  liability  for  the 
tax  upon  the  ground  that  during  each  of  the  years  named, 
it  was  liable  to  pay,  and  did  pay  to  the  State  a  license  tax 
to  carry  on  its  business;  and  alleging  further,  that  its 
principal  business  was  that  of  operating  ice  factories  for 
the  manufacture  and  sale  of  ice,  and  that  its  other  busi- 
ness was  merely  incidental  to,  and  a  part  of  the  business 
of  manufacturing  ice ;  and  that  during  each  of  the  years 
named  it  paid  to  the  State  a  separate  annual  license  tax 
on  each  of  its  six  ice  factories  in  Jefferson  County. 

To  this  answer  a  demurrer  was  sustained,  and  the  de- 
fendant declining  to  plead  further,  the  court  rendered  a 
judgment  against  appellant  for  the  full  amount  of  the 
tax  on  its  capital  stock  at  thirty  cents  per  $1,000  for  each 
of  the  years  named. 

The  correctness  of  this  ruling  depends  upon  an  inter- 
pretation of  the  statute,  and  brings  us  to  the  considera- 
tion of  two  questions : 

(1)  Is  appellant  within  the  class  of  excepted  cor- 
porations designated  by  the  statute. 

(2)  ^  Even  if  that  part  of  appellant's  capital  stock 
which  is  employed  in  the  manufacture  and  sale  of  ice 
is  exempt  by  reason  of  the  payment  of  the  license  tax  on 
the  ice  machines,  is  that  part  of  its  capital  stock  em- 
ployed in  the  business  of  operating  oold  storage  plants 
also  exempt? 

The  two  sections  involved  are  sections  4189a  and 
f4:189c  of  the  Kentucky  Statutes,  and  are  as  follows,  to- 
wit: 

**  4189a. — ^AU  corporations  having  capital  stock  di- 
vided into  shares,  organized  by  or  under  the  laws  of  this 
or  any  other  state  or  government  owning  property  or 
doing  business  in  this  State,  except  foreign  insurance 
companies,  whether  fire,  life,  accident,  casualty  or  in- 
demnity, foreign  and  domestic  building  and  loan  asso- 
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ciations,  banks  and  trust  companies,  and  all  corporations 
which,  under  this  act  or  the  general  law,  are  liable  to 
pay  a  franchise  or  license  tax,  shall  pay  to  this  State  an 
annual  license  tax  based  upon  its  authorized  capital 
stock,  as  hereinafter  provided.'* 

**  4189c.  Domestic  and  foreign  corporations  shall  pay 
an  annual  license  tax  of  thirty  cents  on  each  one  thousand 
dollars  of  that  part  of  their  authorized  capital  stock  rep- 
resented by  property  owned  and  business  transacted  in 
this  State,  which  shall  be  ascertained  by  finding  the  pro- 
portion that  the  property  owned  and  business  transacted 
in  this  State  bears  to  the  aggregate  amount  of  property 
owned  and  business  transacted  in  and  out  of  this  State. 

'^Provided,  That  such  corporations  may  pay  at  said 
rate  upon  their  entire  authorized  capital  stock;  and  in 
that  event  they  shall  not  be  required  to  report  as  in  sub- 
division number  three  (3)  of  section  four  (4)  (4189d) 
hereof.  And  their  failure  so  to  report  shall  be  deemed 
conclusive  evidence  that  such  corporation  elects  to  pay 
upon  its  entire  authorized  capital  stock,  and  it  shall  be 
its  duty  so  to  do,  and  the  duty  of  the  board  of  valuation 
and  assessment  so  to  fix  its  license  tax.** 

(1)  Under  the  provisions  of  section  4224  which  is 
the  general  law  fixing  license  taxes,  appellant  is  liable  to 
pay  a  license  tax  on  each  of  its  ice  factories,  and  as  al- 
leged in  its  answer,  it  does  pay  the  same ;  and  if  its  sole 
business  was  the  manufacture  and  sale  of  ice,  under  the 
express  provision  of  section  4189a,  it  would  be  wholly 
excepted  out  of  the  provision  requiring  the  payment  of  a 
license  tax  on  its  capital  stock.  Indeed  it  would  be  doing 
violence  to  the  very  plain  provisions  of  that  section  to 
say  that  it  was  liable  for  the  payment  of  such  license  tax 
on  its  capital  stock  which  is  employed  by  it  in  the  man- 
ufacture and  sale  of  ice. 

Such  a  construction  would  result  in  a  double  taxation, ! 
and  the  courts  will  never  construe  revenue  statutes  so  I 
as  to  bring  about  double  taxation  when  any  other  reason- ' 
able  interpretation  can  be  put  upon  them.     (Common- 
wealth V.  Ledman,  127  Ky.,  603.) 

(2)  There  is  no  allegation  in  the  answer  that  the 
defendant  is  liable  to  pay,  or  does  pay  any  license  tax 
in  its  cold  storage  business;  in  fact,  so  far  as  we  have 
been  able  to  find,  there  is  no  provision  requiring  the  pay- 
ment of  any  such  tax.  Then  we  have  a  large  corporation 
with  a  capital  stock  of  $1,500,000  engaged  in  two  kinds  of 
business,  and  paying  a  license  tax  to  the  State  upon  only 
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one  of  them.  That  is  to  say,  it  pays  no  license  tax  what- 
ever either  upon  its  cold  storage  business,  or  upon  that 
part  of  its  capital  stock  which  is  employed  in,  and  en- 
gaged by  it  in  the  cold  storage  business. 

The  contention  that  the  cold  storage  business  is 
merely  incidental  to,  and  a  part  of  the  ice  manufacturing 
business  is  manifestly  unsound.  Because  ice  is  necessary 
in  conducting  the  business  of  cold  storage,  it  does  not 
prevent  the  cold  storage  business  from  being  a  separate 
and  distinct  business  from  that  of  manufacturing  ice. 
Ice  is  as  equallynecessaryin  conducting  a  saloon  business 
as  in  running  a  cold  storage  plant;  but  it  would  hardly 
be  argued  that  if  a  corporation  was  engaged  in  the  man- 
ufacturing of  ice,  and  also  in  running  a  saloon,  that  the 
payment  of  the  license  tax  provided  by  the  general  law 
on  the  ice  manufacturing  business  would  exempt  it  from 
the  payment  of  the  tax  provided  for  by  law  in  the  saloon 
business.. 

Because  a  corporation  is  authorized  by  its  charter  to 
engage  in  more  than  one  kind  of  business,  and  the  general 
law  requires  it  to  pay  a  license  tax  only  on  one  kind, 
should  that  part  of  its  capital  stock  which  represents  its 
investment  in  the  other  kind  of  business  be  exempted 
from  the  payment  of  a  license  tax  on  its  capital  stock 
under  the  statute  ?  Clearly,  we  think  not ;  it  was  the  plain 
[  purpose  of  the  statute  fixing  the  license  tax  on  the  capital 
'  stock  of  corporations  to  require  such  corporations  who 
pay  no  franchise  or  license  tax  on  their  business  to  pay  a 
license  tax  on  their  capital  stock.  In  the  case  of  James, 
I  Auditor,  v.  Kentucky  Refining  Co.,  132  Ky.,  353,  there 
was  a  landred  question  to  this.  The  refining  company 
was  a  corporation,  the  principal  business  of  which  was 
the  manufacture  of  oil  from  cotton  seed ;  but  incidentally 
it  owned  and  operated  its  own  tank  cars  for  the  trans- 
portation of  the  oil  under  some  arrangement  with  the 
railroads.  There  was  assessed  against  it  a  franchise  tax 
upon  its  business  of  transporting  oil ;  it  sought  to  avoid 
the  payment  of  a  franchise  tax,  among  other  reasons, 
because  the  use  of  the  cars  was  a  mere  incident  to  its 
business.  The  court  in  answering  that  contention  said: 
'*It  does  not  appear  to  us  to  be  material  whether  the 
person  exercising  the  privilege  is  engaged  in  it  as  a  sole 
occupation  or  not.  Indeed,  several  of  those  named  in  the 
statute  may  be  lawfully  exercised  by  a  single  corporation, 
a  firm  or  a  single  individual,  such,  for  example,  as  elec- 
tric light  companies  and  water  companies.    Yet  if  such 
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was  the  case,  and  in  addition  the  same  concern  manu- 
factured and  sold  ice,  or  even  if  the  latter  were  its  prin- 
cipal business,  it  would  not  be  excused  from  paying  not 
only  one  but  two  franchise  taxes ;  one  upon  its  business 
as  an  electric  light  company,  and  another  upon  its  busi- 
ness as  a  water  company/' 

In  that  same  case  the  company  urged  as  a  reason  why 
it  should  not  pay  the  franchise  tax,  that  it  hiad  paid  the 
license  tax  on  its  capital  stock  under  the  statute  above 
quoted.    The  court  said  in  response  to  that : 

'^Appellee  complains  that  it  reported  under  the 
Morris  Bill  (Eevenue  Act  1906,  Laws  1906,  p.  88,  c.  22) 
and  was  assessed  and  paid  a  license  tax  for  the  year  in 
suit  (1907)  upon  its  capital.  It  or  the  taxing  officers,  one 
or  all,  may  have  erred,  but  that  will  not  prevent  a  cor- 
rect application  of  the  law  when  invoked  by  the  taxing 
I>ower.  Doubtless,  credit  may  be  had  on  the  tax  now 
sought  to  be  enforced  for  any  excess,  if  there  was  any, 
so  paid  on  the  other  assessment,  for  appellee  was  un- 
demably  liable  on  its  capital,  for  the  tax  due  under  the 
act  of  1906,  so  far  as  the  capital  was  not  employed  in  this 
carrying  business. '^ 

The  reasoning  of  the  court  in  that  case  taken  in  con-l 
nection  with  the  plain  object  of  the  statute  under  con-\ 
sideration,  makes  it  clear  that  appellant  is  liable  for  the 
payment  of  the  license  tax  on  so  much  of  its  capital  stock \ 
as  was  employed  or  used  by  it  in  the  conduct  of  its  oold 
storage  business. 

Upon  the  return  of  the  case  the  court  will  ascertain 
what  part  of  the  capital  stock  of  appellant  was  employed 
by  it  in  the  conduct  of  its  cold  storage  business,  and  enter 
a  judgment  accordingly. 

Judgment  reversed  for  further  proceedings  con- 
sistent herewith. 


The  Funeral  Directors^  Association  ▼•  Bax. 

(Decided  June  17,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

Aflsociation  of  Funeral  Directors — Construction  of  Resolutton  Adopted 
By. — ^A  resolution  adopted  by  a  Toluntary  association  of  funeral 
directors,  providing  that  "no  member  of  the  association  use  or 


Digitized  by  VjOOQIC 


458  KENTUCKY  EEPORTS.  [Vol.  154. 

purchase  an  auto  hearse,  auto  carriage,  auto  flower  (wagon  or  auto 
caBket  wagon  for  funeral  purposes  without  first  submitting  same 
to  be  approved  by  the  Association/'  did  not  deny  to  a  member 
who  had  a  contract  for  burying  the  pauper  dead  the  right  to  use 
an  auto  vehicle  in  conveying  their  remains  from  the  charitiA)le 
institution  in  which  they  died  to  the  places  where  their  bodies  were 
disposed  of.  It  contemplated  a  funeral  eg  the  word  funeral  is 
generally  understood,  with  interment  in  a  cemetery  or  graveyard 
in  the  presence  of  the  family  or  friends  or  acquaintances  of  the 
deceased. 

BimNETTT,  BATSON  &  GARY  for  appellant. 

LAWRHNiCB  S.  aJBOPOLD,  JOSEfPH  B.  OONKLING  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Affirming. 

The  Funeral  Directors'  Association  is  composed  of 
undertakers  engaged  in  business  in  Jeffefson  County, 
Kentucky,  and  in  Floyd  and  Clark  Counties,  Indiana,  in 
which  counties  are  situated  the  cities  of  Louisville,  New 
Albany  and  Jeffersonville.  The  purpose  of  the  Associa- 
tion, as  expressed  in  the  preface  to  its  constitution  and 
by-laws,  is : 

**The  promotion  of  harmony  in  business,  the  cultiva- 
tion of  a  more  friendly  spirit  socially,  to  inculcate  the 
principle  of  purity  of  character,  temperate  habits  and  a 
professional  education  and  ability  that  shall  be  a  stand- 
ard by  which  Funeral  Directors  may  practice  the  pro- 
fession, to  disseminate  correct  principles  of  business 
management,  the  best  methods  of  protecting  the  interest 
of  Funeral  Directors  in  professional  practice,  as  well 
as  those  of  patrons,  and  to  promote  the  welfare  of  all 
recognized,  legitimate  Funeral  Directors.'' 

The  membership  fee  in  the  Association  is  $500,  and 
it  appears  that  with  few  exceptions  all  of  the  under- 
takers in  the  cities  named,  are  members,  One  of  the 
members  of  this  Association  is  the  appellee,  L.  D.  Bax. 

In  1910  the  Association  adopted  the  following  resolu- 
tion or  by-law,  **that  no  member  of  the  Association  use 
or  purchase  an  auto  hearse,  auto  carriage,  auto  flower 
wagon  or  auto  casket  wagon  for  funeral  purposes  with- 
out first  submittting  same  to  be  approved  by  the  Asso- 
ciation," and  at  the  time  if  its  adoption  the  appellee, 
Bax,  was  a  member  of  the  Association,  and  if  not  present 
when  the  by-law  was  adopted,  had  notice  of  its  adoption, 
,  and  either  approved  or  at  least  did  not  oppose  it 
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In  the  early  part  of  1912  charges  were  preferred  in 
the  Association  against  Bax  for  violating  this  resolution 
in  purchasing  and  using  in  his  business  as  an  undertaker 
an  auto  wagon  for  funeral  purposes.  He  was  notified  of 
the  charge  against  hun  and  requested  to  desist  from 
using  in  his  business  for  funeral  purposes  the  vehicle 
objected  to,  but  it  appears  that,  insisting  that  he  did  not 
use  the  auto  vehicle  for  funeral  purposes,  he  declined 
to  accede  to  the  request  of  the  Association,  and  there- 
upon he  was  suspended  from  membership.  Soon  after 
this  he  brought  this  suit  against  the  Association  and 
asked  an  injunction  tompelling  it  to  set  aside  the  order 
of  suspension  and  to  permit  "him  to  enjoy  all  the  rights, 
benefits  and  pri^dleges  of  a  member  of  the  Association. 

After  the  pleadings  had  been  made  up  and  the  evi- 
dence taken  the  chancellor  who  heard  the  case  entered  a 
judgment  reciting  that  the  resolution  referred  to  applied 
only  to  auto  vehicles  which  were  used  by  its  members 
for  funeral  purposes  and  that  the  auto  vehicle  of  Bax 
was  not  used  by  him  for  funeral  purposes  within  the 
meaning  of  the  resolution,  and  it  was  **  therefore  con- 
sidered and  adjudged  by  the  court  that  the  defendant 
corporation,  its  officers  and  members,  "be  and  they  are, 
and  each  of  them  is,  hereby  perpetually  enjoined  and  re- 
strained from  in  any  manner  interf erring  with  the  plain- 
tiff in  his  use  of  said  auto  vehicle  for  the  transportation 
of  bodies  for  other  than  funeral  purposes  because  of  any 
claim  that  such  use  is  prohibited  by  the  said  resolution 
hereinbefore  quoted/* 

From  this  judgment  the  Association  prosecutes  this 
appeal  asking  a  reversal  upon  the  ground  that  the  court 
had  no  jurisdiction  to  afford  relief,  as  no  pecuniary  in- 
terest or  property  right  was  involved,  and  upon  the  fur- 
ther ground  that  the  judgment  entered  was  based  upon 
an  erroneous  conception  of  the  facts  of  the  case. 

The  appellee,  Bax,  the  only  witness  in  his  own  be- 
half, testified  in  substance  that  the  president  and  secre- 
tary of  the  Association  had  used  for  a  long  time  auto- 
mobiles in  making  what  are  denominated  first  calls  on 
funeral  occasions,  and  that  the  resolution  in  question, 
which  was  adopted  by  the  Association,  had  never  been 
enforced  against  these  two  members.  He  also  testified 
that  under  some  contract  or  arrangement  with  the  city 
of  Louisville  he  had  charge  of  the  burial  of  the^  pauper 
inmates  of  the  charitable  institutions  of  the  city,  and 
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that  one  of  these  institutions  was  located  about  fourteen 
miles  from  the  city  and  the  other  four  or  five  miles,  and, 
having  a  great  many  calls  to  remove  dead  bodies  from 
these  places,  he  purchaser  an  auto  vehicle  for  use  in  this 
class  of  work  alone.  That  he  had  never  used  an  auto 
vehicle  of  any  kind  in  connection  with  the  funeral  of 
any  person  except  the  charity  or  pauper  patients  who 
died  at  these  institutions.  That  the  vehicle  he  used  in 
this  line  of  his  business  could  not  be  fairly  called  a 
hcfiarse  but  would  rather  come  under  the  description  of  a 
wagon,  which  took  the  place  of  the  wagon  or  vehicle  he 
had  formely  used. 

He  further  testified  that  he  did  not  regard  the  trans- 
portation of  the  inmates  of  these  institutions  to  the 
places  of  burial  or  to  the  medical  hospitals  where  the 
bodies  were  sometimes  disposed  of,  as  being  a  funeral 
in  the  generally  accepted  meaning  of  the  word  or  in  the 
meaning  of  the  word  as  used  in  the  resolution. 

He  further  testified  that  membership  in  the  Associa- 
tion, aside  from  the  property  right  growing  out  of  the 
membership  fee,  was  valuable  in  the  dealings  of  the 
members  with  the  National  Casket  Company,  a  large 
concern  engaged  in  the  business  of  furnishing  coflSns 
and  undertakers'  supplies.  That  this  company  had  some 
kind  of  an  arrangement  with  the  Undertakers'  Associa- 
tion by  which  it  would  not  furnish  expeditiously,  or  in 
the  ordinary  course  of  business,  undertakers'  supplies 
to  undertakers  who  were  not  members  of  the  Associa- 
tion, or,  if  it  did  furnish  them,  it  would  do  so  rather  re- 
luctantly and  place  in  the  way  of  the  order  as  many  lit- 
tle obstructions  as  it  could  do  consistently  with  its  os- 
tensible purpose  to  treat  all  undertakers  alike  whether 
they  belonged  to  the  Association  or  not. 

Pearson,  the  president  of  the  Association,  the  only 
witness  in  its  behalf,  said  in  substance  that  the  coat  of 
of  motor  funeral  velucles  was  very  high  and  that  only  a 
few  members  of  the  Association  could  afford  to  buy  or 
use  them  in  their  business,  and  the  resolution  was 
adopted  to  prevent  members  who  might  be  able  to  buy 
these  high  price  vehicles  from  purchasing  them  and 
thereby  injuring  the  business  of  other  members  of  the 
Association  who  could  not  afford  to  purchase  these  ex- 
pensive vehicles.  He  further  said  that  he  and  perhaps 
one  or  two  other  members  of  the  Association  had  regu- 
lar passenger  automobiles  that  they  used  in  making  what 
are  termed  first  calls  on  funeral  occasions,  but  that  no 
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member,  except  Bax,  had  ever  used  one  in  the  carriage 
of  dead  bodies  or  for  any  funeral  purpose. 

He  also  in.^isted  that  the  use  to  which  Bax  was  put- 
ting this  motor  vehicle  was  a  fimeral  purpose  within  the 
meaning  of  the  resolution  and  that  the  example  of  Bax 
would  probably  have  the  effect  of  inducing  other  mem- 
bers of  the  Association  to  purchase  motor  vehicles  for 
use  in  funeral  services,  and  thereby  the  entire  purpose 
of  the  resolution  would  be  frustrated. 

He  further  said  in  speaking  of  the  use  to  which  ap- 
pellee put  the  motor  vehicle  purchased  by  him  in  the 
transportation  of  dead  bodies  from  the  charitable  insti- 
tutions, that  the  main  object  of  their  removal  from  the 
institutions  was  to  deliver  them  to  some  of  the  medical 
universities.  That  none  of  the  bodies  that  he  moved 
were  hauled  to  any  graveyard  or  buried  or  anything 
else.  **  There  is  no  funeral  connection  with  it  what- 
ever.'' 

The  chancellor,  in  granting  to  appellee  the  relief 
prayed  for,  expressed  the  opinion  that  the  use  to  which 
appellee  was  putting  the  motor  vehicle  objected  to  by 
the  Association  was  not  a  funeral  purpose  within  the 
meaning  of  the  resolution,  and  we  are  disposed  to  agree 
with  this  view  of  the  matter.  This  conclusion  makes  it 
unnecessary  to  go  into  the  question  of  the  reasonableness 
of  the  resolution  or  the  right  of  the  Association  to  sus- 
pend or  expel  a  member  for  disobedience  of  it. 

While  the  removal  of  bodies  of  pauper  patients  from 
charitable  institutions  to  a  place  of  burial  or  to  some 
medical  school  might,  in  a  broad  sense  of  the  word,  be 
termed  a  funeral,  as  it  involves  the  disposition  of  dead 
bodies,  we  do  not  think  the  use  of  the  words  **  funeral 
purposes"  in  the  resolution  contemplated  funerals  such 
as  those  in  which  Bax  used  this  motor  vehido.  Of 
course  the  burial  of  the  poor,  when  the  obsequies  are  at- 
tended by  their  families  or  friends  or  acquaintances, 
however  few  the  number  or  humble  the  equipage,  is  as 
much  a  funeral  as  if  the  interment  was  attended  with  all 
the  pomp  and  ceremony  that  accompanies  the  burial  of 
the  rich.  But  it  seems  obvious  that  in  the  adoption  of 
this  resolution  the  Association  had  in  mind  a  funeral,, 
whether  of  rich  or  poor,  attended  by  the  conditions  usu- 
ally incident  to  the  burial  of  the  deed,  in  a  cemetery  or 
graveyard,  in  the  presence  of  the  family  or  friends  or 
acquaintances  of  the  deceased,  and  not  the  disposal  made? 
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of  the  bodies  of  the  unfortunate  paupers  who  die  in 
charitable  institutions  and  are  carried  to  some  medical 
institution  or  pauper  graveyard  without  the  presence  of 
family  or  friends. 

The  judgment  is  affinned. 


Adams  Express  Company  v.  Commonwealth. 

(Decided  June  17,  1913.) 

Appeal  from  Whitley  Circuit  Court. 

1.  Intoxicating  Liquors — ^Unlawful  for  Carrier  to  'Deliver  Intrastate 
Shipment  in  Local  Option  Territory. — ^A  carrier  that  brings  into 
or  delivers  In  local  option  territory  intoxicating  liquor  as  an  intra- 
state shipment  violates  section  2569-a  of  the  Kentucky  Statutes* 
and  may  be  punished  thereunder. 

2.  Intoxicating  Liquors — ^When  Unlawful  for  Carrier  to  DeUver  as 
an  Interstate  Shipment  In  Local  Option  Territory. — Since  the 
enactment  of  the  Congressional  legislation  known  as  the  Webb- 
Kenyon  law,  a  carrier  that  brings  Into  and  delivers  In  local  option 
territory  an  interstate  shipment  of  liquor  may  be  punished  under 
section  2&69-a  of  the  Kentucky  Statutes,  if  the  whiskey  Is  in- 
tended by  any  person  interested  therein,  to  be  received,  possessed, 
sold  or  in  any  manner  used  in  violation  of  the  laiw  in  force  at 
the  place  of  delivery,  (but  if  the  liquor  was  not  Intended  to  be  so ' 
used,  then  the  carrier  cannot  be  punished. 

S.     Intoxicating  Liquors — Webb-Kenyon  «Law — Purpose  and  Effect  of. 
— The  purpose  of  the  Act  of  iCongress  known  as  the  Webb-Ken- 
yon  Law  was  to  wlthdra/w  from  interstate  shipments  of  liquor  the ' 
protection  theretofore  afforded  3)y  the  commerce  clause  of  the' 
Federal  Constitution  as  to  such  shipments  of  whiskey  as  are  In- 
tended by  any  person  Interested  therein  to  be  received,  possessed, 
sold  or  in  any  manner  used  in  violation  of  the  law  at  the  place  • 
where  it  is  delivered  to  the  consignee.    But  if  the  liquor  is  not 
intended  to  be  so  received,  possessed  or  used,  then  the  Webb- 
Kenyon  Law  is  not  applicable  to  the  transaction  and  the  carrier 
will  be  protected  by  the  commerce  clause. 

4      Intoxicating  Liquors — ^When  Carrier  of  Interstate  Shipment  Pro- 1 
tected  by  'Commerce  Clause  of  Federal  Constitution. — A  carrier' 
of  Interstate  shipment  of  intoxicating  liquor  cannot  be  punished 
tinder  any  statute  of  the  state  unless  the  liquor  was  Intended  to 
be  received  or  used  in  violation  of  some  law  of  the  State  in  force 
at  the  place  of  delivery. 

Z.     Intoxicating  Liquors — ^Personal  Use  or  t*ossession  for  Such  Use: 
Not  Unlawful. — ^It  is  not  unlawful  for  a  person  to  purchase  for 
his  own  use,  at  places  where  it  may  be  lawfully  sold,  intoxicating 
liquor,  or  have  such  liquor  in  his  possession  for  such  use,  and  a| 
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carrier  who  delivers  to  a  person  for  his  personal  use  an  inter- 
state shipment  of  liquor  tliat  was  purchased  at  the  place  of  ship* 
ment  does  not  violate  any  law  of  this  State. 

6.  Intoxicating  Liquors — Indictments  Against  Carrier  for  Delivering 
in  Violation  of  Law. — If  the  state  law  prohibits  the  thing  the  car- 
rier has  done,  the  indictment  should  charge  in  appropriate  words 
a  violation  of  th«  state  law  under  which  the  prosecution  is  in- 
stituted, and  then  if  the  WeblnKenyon  Act  is  applica/ble  to  the 
transaction  when  treated  as  an  interstate  shiipment,  a  conviction 
may  be  had  upon  sufficient  evidence  that  the  state  l»w  has  been. 
Tiolated. 

7.  Intoxicating  LiqiMrs— Validity  of  Section  2569-a  of  Kentucky 
Statutes. — This  section  is  valid  in  eyery  state  of  case  when  ap- 
plied to  intrastate  shipments,  but  is  invalid  when  applied  to 
interstate  shipments,  unless  the  interstate  shipment  is  intended 
to  be  received  or  used  in  violation  of  some  law  of  the  state. 

ILAWRENCB  MAXWBIiL,  JOSEPH  S.  ORAYDON  and  TYB  & 
SILEXR  /or  appellant. 

JAMBS  GAJRiNBTT,  Attorney  General,  JOSEPH  B.  SNYDEIR, 
Commonwealth's  Attorney  and  J.  C.  BIRD,  County  Attorney  for  appel- 
lee. 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Reversing. 

Several  separate  indictments  were  returned  in  the 
Whitley  Circuit  Court  against  the  Adams  Express  Com- 
pany, a  common  carrier  of  goods,  charging  it  with  the 
oflFense  of  bringing  into  local  option  territory^  in  Whit- 
ley County,  intoxicating  liquor,  and  delivering  the  same 
in  such  territory  to  the  persons  named  in  the  indict- 
ments as  the  consignees,  one  of  these  persons  being  Jim 
Prewitt.  The  indictments  were  found  under  section 
2569a  of  the  Kentucky  Statutes,  providing  in  part  that: 

**It  shall  be  unlawful  for  any  person  or  persons,  in- 
dividual or  corporation,  public  or  private  currier  to 
bring  into,  transfer  to  other  person  or  persons,  corpora- 
tions, carrier  or  agent,  deliver  or  distribute,  in  any 
county,  district,  precinct,  town  or  city,  where  the  sale 
of  intoxicating  liquors  has  been  prohibited,  or  may  be 
prohibited,  whether  by  special  act  of  the  General  As- 
sembly, or  by  vote  of  the  people  under  the  local  option 
law,  any  spirituous,  vinous,  malt  or  other  intoxicating 
liquor,  regardless  of  the  name  by  which  it  may  be  called ; 
and  this  act  shall  apply  to  all  packages  of  such  intoxicat- 
ing liquors  whether  broken  or  unbroken. 

**  Provided  individuals  may  bring  into  such  district, 
upon  their  person  or  as  their  personal  baggage,  and  for 
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their  private  use,  such  liquors  in  quantity  not  to  exceed 
one  gellon.  And  provided,  the  provisions  of  this  act 
shall  not  apply  to  licensed  physicians  or  druggists,  to 
whom  any  public  carrier  may  deliver  such  goods,  in  un- 
broken packages,  in  quantity  not  to  exceed  five  gallons  at 
any  one  time." 

An  agreed  state  of  facts  was  made  up  between  the 
Commonwealth  and  the  Express  Company,  in  which  it 
was  stipulated  in  substance  that  the  intoxicating  liquor 
that  the  Express  Company,  a  common  carrier,  was  in- 
dicted for  carrying  inJ:o  and  delivering  in  local  option 
territory  in  this  state,  was  carried  by  it  in  the  usual 
course  of  business  from  a  point  in  the  state  of  Tennes- 
see, at  which  place  it  was  received  by  the  carrier  for  ship- 
ment to  the  consignees.  It  was  further  stipulated  that 
the  liquor  had  theretofore  been  purchased  by  the  con- 
signees at  the  place  in  Tennessee  from  which  it  was 
shipped,  and  the  purchase  price  had  been  paid  by  the 
consignees  to  the  seller  and  consignor  of  the  liquor  at  his 
place  of  business  in  Tennessee  before  the  liquor  was  de- 
livered to  the  carrier.  It  was  further  stipulated  that  the 
liquor  was  delivered  by  the  carrier  in  local  option  terri- 
tory to  the  persons  named  as  consignees,  who  were  the 
same  persons  who  had  purchased  and  paid  the  seller 
f of  the  liquor  in  the  state  of  Tennessee  before  it  was  de- 
livered by  the  seller  to  the  carrier  for  shipment  to  the 
consignees  M'ho  had  so  purchased  it;  and  that  the  ship- 
ments took  place  after  the  Act  of  Congress  known  as  the 
Webl>Kenyon  Law  had  gone  into  effect 

And  it  was  further  stipulated  that  ''said  liquors  were 
intended  by  said  consignees,  respectively,  for  their  per- 
sonal use,  and  were  so  used  by  them  ,and  were  not  in- 
tended by  them  to  be  sold  contrary  to  law,  and  were  not 
so  sold  by  them.  That  said  consignees,  being  the  per- 
sons named  as  witnesses  in  said  indictments,  were  not 
at  the  times  referred  to  in  this  stipulation  either  drug- 
gists or  physicians." 

Upon  this  agreed  state  of  facts,  the  trial  court,  after 
refusing  the  request  of  the  defendant  to  direct  a  verdict 
in  its  favor,  instructed  the  jury  in  substance  that  at  the 
times  mentioned  in  the  agreed  state  of  facts  Whitley 
County  was  what  is  commonly  known  as  local  option  ter- 
ritory, and  it  was  unlawful  to  sell,  give  or  procure  for 
or  furnish  to  another  any  spirituous,  vinous  or  malt 
liquors  therein,  and  if  they  believed  from  the  evidence 
that  the  defendant,  Adams  Express  Company,  as  a  com- 
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mon  carrier  brought  into  Whitley  County  and  there  de- 
livered to  Jim  Prewitt,  the  person  named  in  the  indict- 
ment, any  spirituous,  vinous  or  malt  liquors,  they  should 
find  it  guilty  and  fix  its  punishment  at  any  fine  not  less 
than  fifty  dollars  nor  more  than  one  hundred  dollars,  in 
their  discretion  according  to  the  proof. 

Under  the  evidence  and  instructions  the  jury  found 
the  defendant  guilty  and  fixed  its  punishment  in  the 
case  we  have  before  us  at  a  fine  of  one  hundred  dollars. 
From  the  judgment  entered  on  the  verdict  of  the  jury, 
this  appeal  is  prosecuted  by  the  Adams  Express  Co., 
and  a  reversal  of  the  judgment  asked  upon  the  following 
grounds:  (a)  that  the  Act  of  Congress  known  as  the 
Webb-Kenyon  Law  is  unconstitutional  and  void;  (b)  be- 
cause the  indictment  is  fatally  defective  in  failing  to 
charge  that  the  liquors  in  question  were  intended  to  be 
possessed,  sold  or  in  some  manner  used  by  the  consignee 
in  violation  of  the  laws  of  the  state;  (c)  because  section 
2569a  of  the  Kentucky  Statutes,  imder  which  the  indict- 
ment was  found,  is  unconstitutional  when  attempted  to 
be  applied  to  interstate  shipments  of  intoxicating  liquor ; 
(d)  if  the  Webb-Kenyon  law  should  be  treated  as  a  valid 
enactment,  it  is  not  applicable  to  the  facts  of  this  case, 
and  this  being  so,  the  Express  Company  did  not  commit 
any  offense  punishable  under  the  laws  of  this  state. 

At  the  outset  it  is  agreed  by  counsel  for  the  Common- 
wealth that,  except  for  the  enactment  of  the  Congres- 
sional legislation  known  as  the  Webb-Kenyon  Law,  the 
Express  Company,  as  a  common  carrier,  could  not  be 
punished  imder  section  2569a  of  our  statute  for  carrying 
intoxicating  liquor  from  a  point  in  the  state  of  Tennes- 
see into  territory  in  this  state  in  which  the  sale  of  such 
liquor  is  prohibited  by  law  and  delivering  it  under  the 
circiraistances  set  out  in  the  agreed  state  of  facts,  as  this 
statute  was  expressly  declared  by  the  Supreme  Court  of 
the  United  States  in  Louisville  &  Nashville  Eailroad 
Company  v.  Cook  Brewing  Company,  223  U.  S.,  70,  to 
be  inoperative  when  attempted  to  be  applied  to  inter- 
state shipments  of  intoxicating  liquor,  although  it  was 
and  is  effective  in  its  application  to  intrastate  ship- 
ments of  such  liquor. 

In  the  case  mentioned,  the  Cook  Brewing  Company, 
an  Lidiana  corporation  engaged  in  business  at  Evans- 
\ille,  Indiana,  tendered  to  the  Louisville  &  Nashville 
Kailroad  Co.,  a  common  carrier  of  goods,  a  quantity  of 
beer  consigned  to  a  point  in  the   state  of  Kentuc^  in 
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which  the  local  option  law  was  in  force.  The  railroad 
company  having  in  mind  section  2569a  of  the  Kentucky 
Statutes,  and  not  wishing  to  violate  it,  declined  to  carry 
the  beer,  and  thereupon  the  Cook  Brewing  Company 
brought  a  suit  to  compel  the  railroad  company  to  carry 
it.  Holding  that  the  carrier  could  not  decline  to  receive, 
carry  or  deliver  the  beer,  the  Supreme  Court,  after  set- 
ting out  section  2569a  of  the  statute,  said : 

**The  legality  of  the  attitude  of  the  railroad  com- 
pany toward  interstate  shipments  of  intoxicating  liquors 
to  local  option  points  in  Kentucky  must  turn  upon  the 
validity  of  that  legislation  as  applied  to  interstate  ship- 
ments. 

**By  a  long  line  of  decisions,  beginning  even  prior  to 
Leisy  v.  Hardin,  135  U.  S.,  100,  34  L.  Ed,  128,  it  has 
been  indisputably  determined : 

**a.  That  beer  and  other  intoxicating  liquors  are  a 
recognized  and  legitimate  subject  of  interstate  com- 
merce ; 

**b.  That  it  is  not  competent  for  any  state  to  for- 
bid any  common  carrier  to  transport  such  articles  from  a 
consignor  in  one  state  to  a  consignee  in  another ; 

*'c.  That  until  such  transportation  is  concluded  by 
delivery  to  the  consignee,  such  commodities  do  not  be- 
come subject  to  state  regulation,  restraining  their  sale 
or  disposition.    •    •    • 

**  Valid  as  the  Kentucky  legislation  undoubtedly  was 
as  a  regulation  in  respect  to  intrastate  shipment  of  such 
articles,  it  was  most  obviously  never  an  effective  enact- 
ment in  so  far  as  it  undertook  to  regulate  interstate 
shipments  to  dry  points.  Pending  this  very  litigation, 
the  Kentucky  Court  of  Appeals,  upon  the  authority  of 
the  line  of  cases  above  cited,  reached  the  same  conclu- 
sion. Cincinnati,  N.  0.  &  T.  P.  E.  Co.  v.  Commonwealth, 
126  Ky.,  563. 

''The  obligation  of  the  railroad  company  to  conform 
to  the  requirements  of  the  Kentucky  law,  so  far  as  thatj 
law  prohibited  intrastate  shipments,  is  clear,  and  to  this 
extent  its  circular  notification  was  commendable.  But 
the  duty  of  this  company,  as  an  interstate  common  car- 
rier for  hire,  to  receive  for  transportation  to  consignees 
upon  its  line  in  Kentucky  from  consignors  in  other 
states,  any  commodity  which  is  an  ordinary  subject  of 
interstate  commerce  and  such  transportation,  could  not 
be  prohibited  by  any  law  of  the  state  of  such  consignee, 
in  as  much  as  any  such  law  would  be  an  unlawful  regula- 
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Hon  of  interstate  commerce,  not  authorized  by  the  police 
power  of  the  state.  It  is  obvious,  therefore,  that  in  so 
far  as  the  Kentucky  Statute  was  an  illegal  regulation  of 
interstate  commerce,  it  neither  imposed  an  obligation  to 
obey,  nor  affords  an  excuse  for  refusal  to  perform  the 
general  duty  of  the  railroad  company  as  a  common  car- 
rier of  freight.** 

This  court,  in  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railway  Co.  v.  Commonwealth,  126  Ky.,  563,  and 
many  other  cases,  has  also  ruled  that  section  2569a  was 
ineffective  to  interfere  with  or  prohibit  interstate  ship- 
ments of  liquor.  In  view  of  these  decisions,  it  is  at  once 
apparent,  as  conceded  by  the  Commonwealth,  that  before 
the  enactment  of  the  Webb-Kenyon  Law,  the  Express 
Company  as  a  common  carrier  could  not  be  punished  for 
doing  the  acts  described  in  the  agreed  state  of  facts. 

It  is,  however,  insisted  for  the  Commonwealth  that 
the  Webb-Kenyon  Law  has  withdrawn  from  interstate 
shipments  of  intoxicating  liquors  consigned  to  local 
option  territory  in  this  state  the  protection  previously 
afforded  to  such  shipments  by  the  commerce  clause  of 
the  Federal  Constitution,  and  consequently  section  2569a 
is  now  as  much  applicable  to  interstate  as  it  is  to  intra- 
state shipments,  and  equally  effective  to  prevent  both. 
While  counsel  for  the  Express  Company,  as  one  of  the 
arguments  for  reversal,  take  the  position  that  the  Webb- 
Kenyon  Law  is  unconstitutional,  and  this  being  so,  con- 
ditions in  respect  to  interstate  shipments  of  intoxicating 
liquor  are  the  same  now  as  they  were  before  the  passage 
of  this  Act,  and  the  Express  Company  should  therefore 
under  the  authority  of  the  cases  cited,  have  been  ac- 
quitted of  the  charge  against  it. 

Much  is  said  in  argument  touching  the  validity  of  the 
Webb-Kenyon  Law,  but  as  we  have  reached  the  conclu- 
sion that  the  prosecution  against  the  Express  Company 
must  fail  because  this  legislation  is  not  applicable  under 
the  agreed  facts  to  the  transaction  for  which  the  Express 
Company  was  indicted  we  are  disinclined  to  consider  the 
question  of  its  constitutionality.  The  Supreme  Court  of 
the  United  States  is  the  only  tribunal  having  final  juris- 
diction to  pass  on  the  validity  of  Congressional  legisla- 
tion, and  any  opinion  we  might  express  would  not  carry 
with  it  the  authority  of  a  conclusive  judgment. 

We  will,  therefore,  in  disposing  of  the  case,  treat  this 
legislation  as  valid  and  pass  to  the  consideration  of  other 
grounds  urged  for  reversal. 
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The  Webb-Kenyon  Law  is  entitled  **Aii  Act  divest- 
ing intoxicating  liquors  of  their  interstate  character  in 
certain  cases,"  and.  provides  'Hhat  the  shipment  or 
transportation,  in  any  manner  or  by  any  means  whatso- 
ever, of  any  spirituous,  vinous,  malted,  fermented,  or 
other  intoxicating  liquor  of  any  kind,  from  one  State, 
Territory,  or  District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof,  into 
any  other  State,  Territory,  or  District  of  the  United 
States,  or  place  non-contiguous  to  but  subject  to  the  jur- 
isdiction thereof,  or  from  any  foreign  country  into  any 
State,  Territory,  or  District  of  the  United  States,  or 
place  non-contiguous  to  but  subject  to  the  jurisdiction 
thereof,  which  said  spirituous,  vinous,  malted,  fer- 
mented, or  other  intoxicating  liquor  is  intended  by  any 
person  interested  therein,  to  be  received,  possessed,  sold, 
or  in  any  manner  used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such  State,  Terri- 
tory, or  District  of  the  United  States,  or  place  non-con- 
tiguous to  but  subject  to  the  jurisdiction  thereof,  is  here- 
by prohibited.'' 

As  the  indictment  simply  charged  in  apt  terms  an  of- 
fense under  section  2569a,  and  did  not  in  any  manner 
refer  to  the  Webb-Kenyon  Law,  or  aver  that  the  liquor 
received  by  the  consignee  was  intended  by  himi,  or  by 
any  person  interested  therein,  to  be  received,  possessed, 
sold  or  in  any  manner  used  in  violation  of  the  local 
option  law  in  force  at  the  place  where  it  was  delivered  to 
the  consignee,  it  is  urged  that  the  indictment  is  defective. 
The  argument  being  that  as  the  Webb-Kenyon  Law  is  re- 
lied on  as  an  essential  element  in  if  not  the  basis  of  the 
prosecution,  the  indictment  should  have  charged  that  the 
liquor  in  question  was  intended  by  some  person  inter- 
ested therein,  naming  him,  to  be  either  received,  pos- 
sessed, sold  or  in  some  manner  used  in  violation  of  the 
laws  of  this  state. 

The  objection  to  the  indictment  is  not,  in  our  opin- 
ion, well  taken.  It  was  not  necessary  to  refer  to  the 
Webb-Kenyon  Law  or  incorporate  in  the  indictment 
any  of  its  provisions.  The  offense,  if  any,  committed  by 
the  carrier,  consisted  in  violating  section  2569a  of  our 
statute.  The  Webb-Kenyon  Law  does  not  undertake  to 
create  or  describe  any  offense  against  the  laws  of  the 
state.  It  merely  withdraws  the  protection  theretofore 
afforded  by  the  laws  of  the  United  States  to  certain 
specified   articles  of   commerce,  and  permits    the  state 
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laws  to  become  operative  as  to  these  articles.  It  is  not 
in  any  sense  a  penal  statute,  and  under  it  alone  no  pun- 
ishment can  be  inflicted.  Therefore,  when  a  state  has  en- 
acted a  statute  making  it  unlawful  for  a  common  car- 
rier to  bring  into  local  option  territory  intoxicating 
liquor,  the  state  law  furnishes  the  sole  basis  upon  which 
a  prosecution  against  the  carrier  may  be  instituted.  If 
the  state  law  prohibits  the  thing  that  the  carrier  has 
done,  the  indictment  should  charge  in  appropriate  words 
a  violation  of  the  state  law  under  which  the  prosecution 
is  instituted,  and  then  if  the  Webb-Kenyon  Act  is  appli- 
cable to  the  transaction  when  treated  as  an  interstate 
shipment,  a  conviction  may  be  had  upon  suffipient  evi- 
dence that  the  state  law  has  been  violated. 

Another  ground  of  reversal  relied  on  is  that  section 
2569a  was  unconstitutional  when  enacted  as  applied  to 
interstate  shipments  of  intoxicating  liquor,  and  this  be- 
ing so,  life  or  validity  was  not  imparted  to  this  statute 
by  the  enactment  of  the  Webb-Kenyon  Law.  The  error 
in  this  argument  consists  in  the  assumption  that  section 
2569a  has  been  declared  unconstitutional.  It  will  be 
readily  conceded  that  if  any  time  prior  to  the  enactment 
of  the  Webb-Kenyon  Law  section  2569a  had  been  de- 
clared unconstitutional  either  by  this  court  or  the  Su- 
preme Court  of  the  United  States,  the  enactment  of  the 
Webb-Kenyon  Law.  could  not  restore  validity  to  it.  But 
neither  this  court  nor  the  Supreme  Court  of  the  United 
State  has  ever  held  that  section  2569a  was  unconstitu- 
tional. On  the  contrary,  we  have  in  several  cases  upheld 
its  validity.  Adams  Express  Co.  v.  Com.,  129  Ky.,  420; 
Com.  V.  Southern  Eailway  Company  in  Kentucky,  141 
Ky.,  353;  Commonwealth  v.  L.  &  N.  Railroad  Co.,  140 
Ky.,  21. 

In  the  case  of  L.  &  N.  Eailroad  v.  The  Cook  Brewing 
Co.,  the  Supreme  Court  of  the  United  States  did  not  de- 
clare this  statute  unconstitutional,  but  merely  held  that 
it  was  inoperative  when  attempted  to  be  applied  to  inter- 
state shipments,  ruling  that  these  shipments  were  pro- 
tected by  the  commerce  clause  of  the  Federal  Constitu- 
tion, and,  therefore,  could  not  be  interfered  with  or  ob- 
structed by  state  legislation.  The  purpose,  and  the  only 
purpose,  of  the  Webb-Kenyon  Law,  as  we  have  hereto- 
fore stated,  was  to  withdraw  from  interstate  shipments 
of  intoxicating  liquor  the  complete  protection  it  had 
under  the  principle  announced  in  the  Cook  Brewing  Co. 
case,  as  well  as  in  many  other  cases,  and  assuming  as  we 
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do  that  the  Webb-Kenyon  Law  is  valid  legislation,  there 
can  be  no  doubt  that  section  2569a  is  operative  when  ap- 
I^lied  to  intoxicating  liquor  that  is  shipped  as  an  inter- 
state transaction  to  a  consignee  living  in  local  option  ter- 
ritory in  this  state  to  be  received,  possessed,  sold  or  in 
any  manner  used  in  violation  of  any  law  of  this  state. 
If,  however,  the  liquor  is  not  intended  by  any  person  in- 
terested therein  to  be  received,  possessed,  sold  or  in  any 
manner  used  in  violation  of  the  laws  of  this  state,  then, 
notwithstanding  the  Webb-Kenyon  Law,  its  carriage 
and  delivery  is  as  fully  protected  by  the  commerce  clause 
of  the  Federal  Constitution  as  it  was  before  the  enact- 
ment of  the  Webb-Kenyon  Law. 

This  law  specifies  with  particularity  the  character  of 
transaction  designed  to  be  taken  f com  under  the  protec- 
tion of  the  commerce  clause,  and  manifestly  it  was  not 
intended  by  it  to  remove  this  protection  from  any  other 
character  of  shipment.  In  other  words,  if  the  transac- 
tion comes  within  the  scope  of  the  Webb-Kenyon  Law, 
the  conmaerce  clause  of  the  Federal  Constitution  affords 
no  protection  from  prosecution  instituted  under  the  laws 
of  the  state,  but  if  the  transaction  does  not  come  within 
the  scope  of  this  law,  then  the  commerce  clause  of  the 
Federal  Constitution  is  equally  as  effective  in  its  protec- 
tion of  carriers  as  it  was  before  the  enactment  of  this 
law. 

Before  this  law  was  enacted  the  carrier  was  under  a 
duty  to  and  might  be  compelled  to  carry  as  an  interstate 
shipment  liquor  and  deliver  the  same  in  local  option  ter- 
ritory without  regard  to  the  use  to  which  the  consignee 
intended  to  put  it.  In  respect  to  interstate  shipments, 
the  individual  who  purchased  it  to  use  in  violation  of 
law  and  the  citizen  who  procured  it  for  his  personal  use 
occupied  the  same  attitude.  The  commerce  clause  of 
the  Federal  Constitution  afforded  to  the  carrier  in  its 
dealings  with  each  precisely  the  same  measure  of  pro- 
tection, and  this  was  true  although  the  carrier  might 
have  notice  that  the  liquor  was  intended  by  the  con- 
signee to  be  used  in  violation  of  the  laws  of  the  state. 

But  under  the  operation  of  the  Webb-Kenyon  Law 
the  boot-legger  and  the  citizen  who  purchase  liquor  in 
other  states  and  have  it  delivered  in  this  state  by  a  car- 
rier, one  for  unlawful,  the  other  for  lawful  purposes,  do 
not  occupy  the  same  position,  nor  is  the  duty  and  immu- 
nity of  the  carrier  the  same  in  respect  to  each.  The 
commerce  clause  of  the  Federal  Constitution  does  not 
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now  afford  to  the  carrier  the  complete  protection  it 
formerly  did.  The  carrier  must  now,  if  it  wishes  to 
avoid  being  prosecuted,  take  notice  of  the  use  to  which 
it  is  intended  to  put  the  liquor,  and-  if  this  use  will  violate 
the  law  of  the  state  at  the  place  of  delivery,  the  carrier 
may  refuse  to  receive  the  shipment,  or  having  received 
it,  may  refuse  to  deliver  it. 

In  short  the  carrier,  in  bringing  into  and  delivering 
intoxicating  liquor  at  places  where  its  sale  is  forbidden, 
or  at  places  where  the  local  option  law  is  in  force,  does 
so  at  its  peril,  and  takes  the  risk  of  being  prosecuted  and 
punished  under  section  2569a,  if  the  liquor  is  intended 
by  any  person  interested  therein  to  be  received,  pos- 
sessed, sold  or  in  any  manner  used  in  violation  of  the 
laws  of  the  state.  This;  however,  is  not  to  be  construed 
into  an  expression  of  opinion  that  in  prosecutions  under 
section  2569a  the  burden  of  proof  is  on  the  carrier  to 
show  that  the  consignee  intended  to  use  the  liquor  in  a 
lawful  manner,  as  there  is  no  issue  in  this  record  as  to 
the  burden  of  proof  or  the  quantity  of  evidence  neces- 
sary to  sustain  a  judgment  of  conviction. 

This  brings  us  to  consider  more  in  detail  the  question 
whether  the  transaction  for  which  the  Express  Company 
was  punished  was  prohibited  by  the  Webb-Kenyon  Law, 
and  its  solution  depends,  as  we  have  indicated,  on  the 
purpose  for  which  the  liquor  was  intended  to  be  re- 
ceived, possessed  and  used.  Looking  again  to  the 
agreed  state  of  facts  we  find  that  **said  liquors  were  in- 
tended by  said  consignees,  respectively,  for  their  per- 
sonal use,  and  were  not  intended  by  them  to  be  sold  con- 
trary to  law,  and  were  not  so  sold  by  them.'* 

This  being  the  purpose  for  which  the  liquor  was  in- 
tended to  be  received,  possessed  and  used,  it  is  clear  that 
the  consignees  who  received  from  the  carrier  the  liquor 
did  not,  in  so  doing,  violate  or  intend  to  violate  any  law 
of  this  state,  because  there  is  not  and  never  has  been  any 
law  of  this  state  that  prohibited  the  citizen  from  pur- 
chasing, where  it  was  lawful  to  sell  it,  intoxicating 
liquor  for  his  personal  use,  or  from  having  in  his  posses- 
sion for  such  use  liquor  so  purchased.  Calhoun  v.  Com- 
monwealth, 154  Ky.,  70;  Martin  v.  Commonwealth,  153 
Ky.,  784.  As  said  in  Commonwealth  v.  Campbell,  133 
Ky.,  50. 

'*The  history  of  our  state  from  its  beginning  shows 
thai  there  was  never  even  the  claim  of  a  right  on  the 
part  of  the  Legislature  to  interfere  with  the  citizen  using 
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liquor  for  his  own  comfort,  provided  that  in  so  doing  he 
committed  no  offense  against  public  decency  by  being 
intoxicated;  and  we  are  of  opinion  that  it  never  has  been 
within  the  competency  of  the  Legislature  to  so  restrict 
the  liberty  of  the  citizen,  and  certainly  not  since  the 
adoption  of  the  present  Constitution.  The  Bill  of 
Eights,  which  declared  that  among  the  inalienable 
rights  possessed  by  the  citizens  is  that  of  seeking  and 
pursuing  their  safety  and  happiness,  and  that  the  abso- 
lute and  arbitrary  power  over  the  lives,  liberty,  and 
property  of  freeman  exists  nowhere  in  a  republic,  not 
even  in  the  largest  majority,  would  be  but  an  empty 
sound  if  the  Legislature  could  prohibit  the  citizen  the 
right  of  owning  or  drinking  liquor,  when  in  so  doing  he 
did  not  offend  the  laws  of  decency  by  being  intoxicated 
in  public.  *  *  *  Therefore  the  question  of  what  a 
man  will  drink,  or  eat,  or  own,  provided  the  rights  of 
others  are  not  invaded,  is  one  which  addresses  itself 
alone  to  the  will  of  the  citizen.  It  is  not  within  the  com- 
petency of  government  to  invade  the  privacy  of  a  citi- 
zen's life  and  to  regulate  his  conduct  in  matters  in  which 
he  alone  is  concerned,  or  to  prohibit  him  any  liberty  the 
exercise  of  which  will  not  directly  injure  society.** 

We  may  also  here  observe  that  the  history  of  the 
Webb-Kenyon  Law,  the  causes  that  led  to  its  enactment 
and  the  evils  it  was  intended  to  remedy,  taken  in  con- 
nection with  the  carefully  chosen  words  of  the  Act,  show 
that  the  object  was  to  aid  the  states  in  suppressing  the 
illegal  traffic  in  intoxicating  liquors  that  they  had  been 
much  hindered  in  doing  by  the  protection  afforded  vio- 
lators of  the  law  by  the  commerce  clause'  of  the  Federal 
Constitution,  and  that  it  was  not  meant  by  this  legisla- 
tion to  in  any  manner  abridge  the  personal  liberty  of 
the  citizen  in  the  right  to  personally  use  liquor,  or  the 
right  to  have  it  in  his  possession  for  such  use. 

It  is,  however,  insisted  for  the  Commonwealth  that, 
although  the  consignee  of  the  whiskey  in  this  case  may 
have  received  it  for  a  lawful  purpose,  it  was  neverthe- 
less a  violation  of  law  for  the  carrier  to  deliver  it  to  him. 
The  argument  in  this  behalf  being  that  as  section  2569a 
makes  it  unlawful  for  a  carrier  to  bring  into  or  deliver 
in  local  option  territory  any  intoxicating  liquors,  subject 
to  the  exception  mentioned  in  the  section,  the  fact  that 
the  person  to  whom  the  liquor  is  delivered  intends  to 
possess  and  use  it  lawfully,  does  not  excuse  the  carrier 
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from  doing  a  thing  that  is  forbidden  by  the  law  of  the 
state  as  expressed  in  this  section. 

This  argument  being  rested  on  the  proposition  that 
as  it  would  be  unlawful  for  a  carrier,  as  an  intrastate 
transaction,  to  deliver  this  liquor,  the  Webb-Kenyon 
Law  makes  the  delivery  of  it  by  the  carrier  unlawful,  al- 
though it  be  an  interstate  transaction,  as  both  interstate 
and  intrastate  shipments  are  now  on  the  same  footing 
and  are  to  be  treated  precisely  alike.  In  short,  it  is  said 
that  in  every  case  in  which  it  would  be  unlawful  for  a 
common  carrier  to  receive  for  shipment  liquor  at  a  point 
in  this  state  where  it  might  be  sold,  and  carry  and  de- 
liver it  to  the  consignee  at  a  point  in  this  state  where  its 
sale  was  prohibited,  it  wonld  also  be  unlawful  for  a  com- 
mon carrier  to  receive  it  for  shipment  at  a  point  outside 
of  the  state  and  deliver  it  to  the  consignee  at  a  point  in 
this  state  where  the  sale  of  liquor  was  prohibited. 

We  do  not,  however,  agree  with  counsel  for  the  Com- 
monwealth in  this  broad  statement  of  the  effect  of  the 
Webb-Kenyon  Law.  There  is  the  same  distinction  now 
that  there  was  before  the  enactment  of  this  law  between 
intrastate  and  interstate  shipments  of  liquor,  except 
when  the  interstate  shipments  come  within  the  pro- 
hibition of  the  Webb-Kenyon  Law.  It  does  not  follow 
that  because  it  would  be  unlawful  for  a  carrier  to  deliver 
liquor  as  an  intrastate  transaction  that  it  would  also  be 
unlawful  for  it  to  deliver,  under  like  circumstances, 
liquor  as  an  interstate  transaction. 

F.or  example,  we  held  in  Adams  Express  Co.  v.  Com- 
monwealth, 129  Ky.,  420,  that  under  section  2569a  a  com- 
mon carrier  was  forbidden  to  carry  liquor  from  a  point 
in  this  state  at  which  it  might  be  lawfully  purchased  to 
a  point  in  the  state  where  the  local  option  law  was  in 
force  and  there  deliver  it  to  the  consignee ;  and  the  val- 
idity of  this  statute  as  applied  to  intrastate  transactions 
was  recognized  by  the  Supreme  Court  of  the  United 
States  in  the  Cook  Brewing  Co.  case.  But  we  have  also 
held  in  C,  N.  0.  &  T.  P.  By.  Co.  v.  Commonwealth,  126 
Ky.,  563,  and  many  other  cases,  as  did  the  Supreme 
Court  in  the  Cook  Brewing  Co.  case,  that  section  2569a 
was  inoperative  when  attempted  to  be  applied,  under 
like  circumstances,  to  intrastate  transactions. 

It,  therefore,  appears  that  the  issue  in  this  case  really 
comes  down  to  this,  was  the  liquor  involved  in  this  trans- 
action intended  by  any  person  interested  therein  to  be 
received,  possessed,  sold  or  in  any  manner  used  in  vio- 
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lation  of  any  law  of  this  state?  It  is  shown  by  the  agreed 
state  of  facts,  when  considered  in  the  light  of  the  Consti- 
tution and  laws  of  the  state,  and  the  opinions  of  this 
conrt,  that  it  was  not. 

This  being  true  th6  aid  of  the  Webb-Kenyon  Law 
cannot  be  invoked  to  secure  the  punishment  of  the  car- 
rier as  it  does  not  prohibit  a  common  carrier  from  re- 
ceiving, carrying  and  delivering,  as  an  interstate  trans- 
action, intoxicating  liquor  to  the  consignee  when  it  is 
not  intended  by  any  person  interested  therein  to  be  re- 
ceived, possessed,  sold  or  in  any  manner  used  in 
violation  of  the  laws  of  this  state,  or  withhold 
from  such  a  transaction  the  protection  afforded 
by  the  commerce  clause  of  the  Federal  Consti- 
tution. As  to  this  character  of  transaction  the 
Webb-Kenyon  Law  has  no  application,  and  hav- 
ing no  application,  the  law,  as  it  existed  before  the  en- 
actment of  this  legislation,  is  in  force,  and  being  in  force, 
the  carrier  cannot  be  punished  for  receiving,  carrying 
and  delivering,  as  an  interstate  transaction,  intoxicating 
liquor  in  local  option  territory  to  a  consignee  who  pur- 
chased it  at  a  point  ii;  another  state,  and  when  it  is  not 
intended  by  any  person  interested  therein  to  be  re- 
ceived, possessed,  sold  or  in  any  maimer  used  in  viola- 
tion of  the  law  of  this  state. 

If,  however,  the  liquor  is  intended  to  be  received, 
possessed,  sold  or  in  any  manner  used  in  violation  of 
the  law  of  this  state,  then  the  Webb-Kenyon  Act  ap- 
plies, although  the  transaction  may  be  an  interstate  one, 
and  the  carrier  is  not  protected  from  the  punishment  im- 
posed by  section  2569a  of  the  statute  by  the  conunerce 
clause  oi  the  Federal  Constitution  under  which  it  would 
have  been  exempt  from  punishment  before  the  enact- 
ment of  the  Webb-Kenyon  Law,  which  was  intended  to 
and  does  withdraw  from  the  character  of  shipments 
therein  mentioned  the  protection  theretofore  afforded 
by  the  commerce  clause. 

The  result  of  our  views  on  the  whole  case  is,  that 
whether  a  carrier  of  an  interstate  shipment  of  liquor 
subjects  itself  to  punishment  or  not  depends  on  the  use 
to  which  the  person  to  whom  it  delivers  liquor  intends  to 
put  it.  If  this  use  violates  a  law  of  the  state,  then  the 
carrier  may  be  punished ;  if  it  does  not,  the  carrier  has 
not  committed  any  offense. 

A  further  result  is  that  the  guilt  or  innocence  of  the 
carrier  becomes  in  each  case  a  question  of  fact  to  be  de- 
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termined  as  are  other  disputed  issues  of  fact  under  our 
law. 

For  the  reasons  indicated,  the  trial  court  should  have 
directed  a  verdict  for  the  defendant. 

Wherefore,  the  judgment  is  reversed,  with  directions 
to  proceed  in  conformity  with  this  opinion. 

Whole  court  sitting  except  Judge  Nunn,  absent  on 
account  of  sickness. 


Heydrick  v.  Dickey,  et  aL 

(Decided  June  17,  1«13.) 

Appeal  from  Perry  Circuit  Court. 

Specific  Performance— 4Land — Contract  of  Sale — Option — ^Unilateral 
Contract — ^Time. — ^A  contract  by  which  the  parties  of  the  first  part 
sell  and  agree  to  convey  certain  land  in  consideration  of  a  cash 
payment  of  1 100  on  the  first  payment  of  |5  per  acre,  the  halance 
to  be  paid  twelve  months  from  date,  and  when  the  amount  of  land 
Is  ascertained  and  conveyance  made,  and  whereunder  the  grantee. 
At  any  time,  has  the  right  to  surrender  the  agreement  upon  the  pay- 
ment of  the  i^um  of  |10  and  the  forfeiture  of  the  ^100  cash  pay- 

•  ment,  and  be  released  from  all  liability  under  the  agreement,  is 
unilateral,  and  more  nearly  akin  to  an  option  than  an  executory 
contract  of  sale,  since  the  grantee  has  the  right,  at  any  time,  to 
elect  whether  or  not  he  will  take  the  land.  Under  such  a  con- 
tract time  is  of  the  essence,  and  where  the  time  for  performance 
is  not  definitely  fixed,  the  grantee  must  exercise  his  right  of  elec- 
tion under  the  contract  and  demand  performance  within  a  reason- 
able time;  and  where  neither  demand  is  made  nor  suit  for  specific 

-  performance  'brought  until  after  the  lapse  of  eight  years  from  the 
time  the  contract  is  executed,  specific  performance  will  not  be  de- 
creed. 

HARKINS  &  HARKINS  and  HOGG  &  JOHNSON  for  appellant. 

BYRD  &  NICKELL,  BAILEY  P.  WOOTTEN  and  JESSE  MOR- 
GAN for  appellees. 

Opinion  op  the  Court  by  William  Rogers  Olay,  Com- 
missioner— Affirming. 

On  July  10, 1903,  J.  J.  Dickey  and  Ida  P.  Dickey,  who 
were  the  owners  of  a  certain  tract  of  land  in  Pike  County, 
Kentucky,  executed  to  D.  T.  Combs,  an  instrument  in 
writing  which  is  as  follows : 
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''THIS  AGREEMENT  made  and  entered  into  tHs 
10th  day  of  July,  1903,  by  and  between  J.  J.  Dickey  and 
his  wife,  Ida  P.,  of  Mason  County,  and  State  of  Ken- 
tucky, party  of  the  first  part  and  hereinafter  called  the 
'Grantor,'  which  expression  shall  include  his  heirs  and 
assigns  where  the  context  so  requires  or  admits,  and  D. 
Y.  Combs,  as  part  of  the  second  part,  and  hereinafter 
called  the  'Grantee,'  which  expression  shall  include  his 
successors  and  assigns  where  the  context  so  requires  or 
admits. 

"WITNESSETH:  That  for  and  in  consideration  of 
$100  in  hand  paid,  receipt  of  which  is  hereby  acknowl- 
edged, and  as  first  payment  upon  the  sum  of  $5  per  acre 
for  the  tract  of  land  hereinafter  described,  to  be  paid 
in  twelve  months  from  the  date  hereof,  and  when  the 
amount  thereof  is  ascertained  and  conveyed  as  herein- 
after stated,  the  'Grantor'  has  sold  and  hereby  agrees  to 
convey  to  the  'Grantee'  the  following  described  tract  of 
land  situated  on  the  waters  of  Kentucky  River,  in  Perry 
County,  State  of  Kentucky,  bounded  and  described  as 
follows,  to-wit: 

Lying  &  being  on  the  head  of  Scuddy  Creek  of 
Cars  fork  of  the  North  fork  of  the  Kentucky  River  and 
this  being  the  same  2  tracts  of  land  conveyed  by  J.  B. 
HoUin  and  wife  to  J.  J.  Dickey,  bearing  date  of  Feb- 
ruary 22,  1901,  record  in  deed  book  N.  page  549  and  50 
of  Perry  County.  One  tract  containing  130  acres  &  the 
other  tract  containing  70  acres  more  or  less. 

Before  payment  of  the  said  deferred  consideration 
can  be  demanded  by  the  'Grantor'  as  a  matter  of  strict 
right,  the  number  of  acres  in  said  boundary  is  to  be  de- 
termined by  actual  survey  made  by,  and  under  the  direc- 
tion of,  a  competent  civil  engineer,  at  the  expense  of  the 
'Grantor,'  and  the  'Grantor'  shall  furnish  a  complete  ab- 
stract showing  title  in  him,  and  thereupon  convey  or 
tender  to  the  'Grantee'  deed  containing  covenants  of 
general  warranty,  and  the  further  covenants  that  he  is 
seized  in  fee  simple  of  said  land,  in  actual  possession 
thereof,  and  has  good  right  and  full  power  and  authority 
to  sell  and  convey  the  same,  and  that  the  'Grantee'  shall 
and  may  have,  hold  and  enjoy  the  said  property  free 
from  eviction  or  disturbance  by  title  paramount  to  that 
conveyed  by  the  said  deed,  and  that  the  land  hereby  sold 
and  thereby  to  be  conveyed,  is  free  from  all  liens  or  en- 
cumbrances, concerning  which  covenant  it  is  hereby  ex- 
pressly declared  that  representation  as  to  the  aforesaid 
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terms  of  said  warranty  to  be  made  are  declared  an  es- 
sential  condition  and  moving  consideration  of  this  agree- 
ment. Eight  of  way  upon  and  over  said  land  for  the  pur- 
pose of  surveying  and  prospecting  aforesaid  land,  is 
granted  to  the  aforesaid  *  Grantee/  his  successors  and  as- 
signs, or  persons  acting  under  his  authority. 

It  is  further  agreed  by  and  between  the  parties  hereto 
that  the  'Grantee*  has  the  right  at  any  time  to  surrender 
this  agreement  upon  the  payment  of  the  sum  of  $10,  which 
amount  the  'Grantor*  hereby  agrees  to  accept  as  a  full 
consideration  for  the*  surrender  of  this  agreement,  and 
the  'Grantee'  is  thei*eupon  released  from  all  liability 
named  in  this  agreement,  and  hereby  forfeits  the  sum  of 
$100  this  day  advanced  on  this  contract. 

IN  TESTIMONY  WHEEEOF  the  said  parties 
hereto  have  hereunto  set  their  hands  and  seals,  the  day 
and  year  first  above  written.*' 

The  instrument  was  acknowledged  by  J.  J.  Dickey  and 
wife  on  July  10,  1903,  and  delivered  to  D.  Y.  Combs.  On 
July  23,  1903,  D.  Y.  Combs,  by  his  written  endorsement 
thereon,  and  for  value  received,  assigned  and  transferred 
the  agreement  to  J.  C.  Heydrick,  his  heirs  and  assigns. 
The  assignment  was  acknowledged  before  the  county 
clerk  of  Pike  County.  On  July  24,  1903,  the  instrument, 
including  the  assignment,  was  recorded  in  the  offiice  of 
the  clerk  of  the  Pike  County  Court. 

Plaintiff,  J.  C.  Heydrick,  brought  this*  aotion  against 
defendants,  J.  J.  Dickey  and  Ida  P.  Dickey  for  a  specific 
performance.  The  petition  alleges  that  plaintiff  had 
called  upon  defendants  to  deliver  to  him  an  abstract  of 
title  and  to  convey  to  him  the  property  in  question,  and 
had  offered  to  pay  them  therefor  the  full  amount  of  the 
purchase  price  in  cash,  but  that  the  defendants  had  failed 
and  refused  to  comply  with  the  contract.  Plaintiff  also 
alleges  that  he  was  able,  ready  and  willing  to  pay  the 
purchase  price,  and  asked  that  defendants  be  adjudged 
to  make  conveyance  to  him  in  accordance  with  the  con- 
tract, and  upon  their  failure  to  do  so,  that  the  master 
commissioner  make  conveyance.  The  defendants  de- 
murred to  the  petition,  and  at  the  same  time  filed  an 
answer,  counterclaim  and  cross-petition.  Thereafter, 
plaintiff  filed  an  amended  petition,  stating  that  he  had 
caused  the  land  to  be  surveyed,  and  setting  out  by  metes 
and  bounds  the  two  tracts  embraced  therein,  the  first 
tract  containing  56  62-100  acres,  the  second  tract  138 
51-100  acres.    To  the  amended  petition  E.  M.  Mclntire, 
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N.  W.  Brashear  and  others  were  made  parties  defendant, 
it  being  alleged  that  they  were  asserting  some  kind  of 
claim  to  the  land  in  question.  A  demnrrfer  was  sustained 
to  the  petition  as  amended  and  the  petition  dismissed 
Plaintiff  appeals. 

It  will  be  observed  that  the  price  of  the  land  in  ques- 
tion was  fixed  at  $5  per  acre,  and  that  the  contract  recites 
the  receipt  of  $100  in  hand  paid,  and  provides  that  the 
number  of  acres  in  the  boundaxy  is  to  be  determined  by 
actual  survey  made  by  and  under  the  directions  of  a  com- 
petent civil  engineer  at  the  expense  of  the  grantor,  and 
that  right  of  way  upon  and  over  said  lands  for  the  pur- 
pose of  surveying  and  prospecting  is  granted  to  the 
latter,  his  successors  and  assigns  or  persons  acting  under 
his  authority.  This  provision  evidently  contemplates 
that  the  surveying  was  to  be  done  by  the  grantee's  agents, 
though  at  the  expense  of  the  grantor.  The  contract  also 
provides  that  the  grantee  has  the  right  any  time  to  sur- 
render the  agreement  upon  the  payment  of  the  sum  of 
$10,  which  amount  the  grantor  agrees  to  accept  as  a  full 
consideration  for  the  surrender.  Upon  the  payment  of 
the  $10  the  grantee  is  relieved  from  all  liability,  but  for- 
feits the  sum  of  $100  advanced  on  the  contract.  The  con- 
tract  also  provides  that  the  consideration  of  $5  per  acre 
should  be  paid  in  twelve  months  from  the  date  of  the 
agreement,  and  when  the  amount  of  land  was  ascertained 
and  conveyed  as  provided  by  the  agreement 

Here,  then,  we  have  a  contract  by  which  the  grantors 
sell  and  bind  themselves  to  convey  the  property  in  ques- 
tion without  any  corresponding  obligation  on  the  part 
of  the  grantee  to  take  and  pay  for  the  land.  Had  the 
grantors  tendered  him  a  perfect  title  and  otherwise  com- 
plied with  the  provisions  of  the  contract,  he  could,  by 
surrendering  the  $100  cash  payment  and  paying  the 
further  sum  of  $10,  have  escaped  all  liability  under  the 
contract.  In  that  event  they  could  not  have  obtained 
specific  performance,  for  the  right  to  be  relie\^ed  of  all 
liability  in  the  manner  indicated  was  one  which,  by  the 
very  terms  of  the  contract,  he  could  exercise  ''at  any 
time."  In  other  words,  the  grantee's  obligation  under 
the  contract  is  a  matter  of  election,  and  he  may  take  the 
land  or  not,  just  as  he  sees  fit.  Being  enforceable 
against  the  grantors  by  the  grantee,  but  unenforceable 
against  the  grantee  if  he  so  elect,  the  agreement  is  un- 
ilateral, and  is  rather  in  the  nature  of  an  option  than  an 
executory  contract  of  sale.    We  therefore  conclude  that 
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time  is  of  the  essence  of  the  contract.  Stembridge  v. 
Stembridge's  Admr.,  87  Ky.,  91;  Litz,  &c.  v.  Goosling, 
&c.,  93  Ky.,  185.  The  time  for  performance  not  being 
definitely  fixed  by  the  contract,  the  grantee  should  have 
exercised  his  right  under  the  contract,  and  demanded  per- 
formance within  a  reasonable  time.  While  the  petition 
does  allege  that  plaintiff  demanded  that  the  grantors 
furnish  him  with  abstract,  deed,  etc.,  yet  under  the  rule 
that  a  pleading  is  construed  most  strongly  against  the 
pleader,  we  take  it  that  the  demand  was  made  just  prior 
to  the  time  that  suit  was  brought.  That  being  true,  there 
was  neither  demand  nor  suit  for  specific  {performance 
until  after  the  lapse  of  eight  years  from  the  time  the  con- 
tract was  executed.  Having  not  only  failed  to  demand 
performance  within  a  reasonable  time,  but  having  post- 
poned his  demand  and  suit  for  such  an  unreasonable 
time  as  to  justify  the  inference  that  the  contract  was 
abandoned  by  both  parties,  specific  performance  should 
not  be  decreed.  We  therefore  conclude  that  the  trial 
court  properly  sustained  the  demurrer  to  the  petition  aa 
amended. 

Judgment  affirmed. 


Gover,  et  aL  v.  Newton,  et  aL 

(Decided  June  17,  1913.) 

Appeal  from  Pulaski  Circuit  Court. 

(Local  Option  Election — County — Petition — Sufficiency.— When  a 
local  option -election  is  sought  in  an  entire  county,  the  petition 
should  be  signed  by  a  number  of  voters  equal  to  25  per  cent  of 
the  Totes  cast  in  each  of  the  precincts  at  the  last  preceding  gen- 
eral election. 

■Local  Option  Election — Precinct — ^Transfer  of  Territory  and 
Population — Petition — ^Requisite  Nunvber  of  Signers. — ^Where  after 
the  next  preceding  general  election  a  new  county  is  formed  and 
a  portion  of  the  territory  and  population  in  a  precinct  in  an  old 
county  is  transferred  to  the  new  county,  it  is  only  necessary  that 
the  petition  asking  for  a  local  option  election  in  the  old  county 
be  signed  by  a  number  of  voters  in  the  precinct  equal  to  25  per 
cent  of  those  who  voted  at  the  next  preceding  general  election, 
and  still  remain  in  the  precinct. 

Local  Option  Election— Petition— Right  of  Petitioners  to  With- 
draw Their  Names. — ^Persons  who  sign  a  petition  for  a  local 
option  election  may  withdraw  their  names  from  the  petition  at 
any  time  before  it  is  acted  on  by  the  county  court 
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4.  Local  Option  Election— SubmisBion  of  Case— Snbseqaent  Hearing 
of  Evidence— Right  of  Petitioner  to  Withdraw.— Where  on  peti- 
tion for  the  calling  of  a  local  option  election  the  case  is  sub- 
mitted, the  hearing  of  evidence  thereafter  on  a  disputed  question 
of  fact  renders  ineftective  the  order  of  submission,  and  does  not 
deprive  a  petitioner  of  the  right  to  withdraw  his  name  from  the 
petition  before  it  is  finally  acted  on. 

ELBERT  WESLEY,  YTBSUBY  ft  BROWN  and  DENTON  &  FLIP- 
PIN  for  appellants. 

O.  H.  WADDLE  ft  SONS  and  W.  M.  CATRON  for  appelieep. 

Opinion  of  the  Cotjbt  by  William  Rogers  Clay,  Com- 
missioner— ^Affirming. 

This  appeal  involves  the  validity  of  a  local  option 
election  held  in  the  county  of  Pulaski  on  December  10, 
1912.  After  the  election  Sylvester  Newton  and  others 
filed  a  contest.  The  contest  board  held  the  election  valid. 
On  appeal  to  the  circuit  court  the  election  was  adjudged 
to  be  invajid.  From  that  judgment  the  contestees  ap- 
peal. 

The  facts  are  as  follows :  On  September  14, 1912,  there 
was  filed  with  the  county  court  a  written  petition  asking 
for  an  election  to  take  the  sense  of  the  legal  voters  of 
Pulaski  County  on  the  proposition  whether  or  not  spirit- 
uous, vinous  or  malt  liquors  should  be  sold,  loaned  or 
bartered  in  such  county,  and  that  said  law  and  prohibi- 
tion apply  to  druggists.  Application  was  made  by  writ- 
ten petition,  signed  by  legal  voters  from  each  of  the  pre- 
cincts in  the  county  equal  to  25  per  cent  of  the  votes  cast 
in  each  of  said  precincts  at  the  last  preceding  general 
election,  which  was  held  in  November,  1911.  On  the  call- 
ing of  the  case  on  the  docket  for  hearing  on  September  16, 
1912,  ten  of  the  signers  in  Beaver  precinct  No.  33  pro- 
duced and  filed  in  open  court  a  written  request  to  strike 
their  names  from  the  petition,  and  moved  the  court  that 
this  be  done.  At  the  same  time  the  attorneys  represent 
ing  the  ''wets*^  moved  the  court  to  dismiss  the  petition 
asking  for  the  election  on  the  ground  that  there  were  only 
47  votes  cast  at  the  preceding  general  election  in  Beaver 
precinct,  and  as  only  20  legal  voters  from  that  precinct 
had  signed  the  petition  and  ten  had  requested  the  with- 
drawal of  their  names,  the  number  of  signers  remaining 
on  the  petition  did  not  equal  25  per  cent  of  the  votes  cast 
in  that  precinct  at  the  next  preceding  general  election. 
The  attention  of  the  court  was  then  called  to  the  fact  that 
since  the  November  election,1911,the  county  of  McCreary 
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had  been  created,  and  that  the  line  separating  that  county 
from  Pulaski  County  passed  through  Beaver  precinct, 
thus  transferring  to  McCreary  County  about  one-half  the 
territory  and  about  one-half  the  population  of  Beaver  pre-» 
cinct.  Without  passing  on  the  question  of  the  withdrawal 
or  the  striking  of  the  names  of  the  parties  from  the  peti- 
tion, the  court  adjourned  in  order  that  it  might  be  advised 
what  number  of  signers  was  necessary  in  order  to  con- 
stitute  25  per  cent  of  the  legal  voters  in  Beaver  precinct, 
and  ordered  that  the  case  be  closed  on  the  facts  as  they 
then  existed  and  that  it  be  submitted  for  judgment.  On 
September  20,  1912,  the  court  re-convened,  pursuant  to 
adjournment,  for  the  purpose  of  rendering  judgment.  The 
court  entered  an  order  appointing  Wesley  Collyer  and 
Ben  Branchcomb  special  commissioners  to  go  to  Beaver 
precinct  for  the  purpose  of  ascertaining  and  reporting 
to  the  court  the  number  of  voters  in  said  precinct  who 
cast  their  votes  at  the  last  regular  election  in  said  pre- 
cinct, and  who,  at  the  time  of  casting  their  votes,  resided 
in  that  portion  of  the  precinct  which  is  now  a  part  of 
Pulaski  County.  Branchcomb  having  declined  to  act  as 
such  commissioner,  Huston  Howard  was  appointed  in  his 
place.  Howard  also  refused  to  act,  and  on  September  24, 
1912,  Wesley  Collyer  presented  and  filed  his  report  as 
such  commissioner,  fixing  the  number  of  voters  who  voted 
at  the  next  preceding  general  election,  and  who,  after  the 
creation  of  McCreary  County,  still  lived  in  Pulaski 
County  in  Beaver  precinct,  at  29.  The  contestants  ob- 
jected to  the  report  of  the  commissioner  being  received, 
and  asked  that  there  be  stricken  from  the  petition  the 
names  of  those  who  had  asked  that  this  be  done,  and  that 
the  petition  asking  for  an  election  be  dismissed.  The 
court  declined  to  pass  on  any  of  these  questions,  but  con- 
tinued the  case  until  September  25th.  When  the  case 
was  called  on  that  day,  a  request,  signed  by  three  of  the 
original  petitioners,  was  presented,  asking  that  their 
names  be  stricken  from  the  petition  asking  the  election. 
The  court  refused  to  strike  these  names  from  the  petition, 
but  did  enter  an  order  striking  from  the  petition  the 
names  of  the  ten  petitioners  who  had  previously  asked 
that  this  be  done.  He  then  entered  an  order  calling  the 
election. 

While  a  different  rule  prevails  in  cities  and  towns,  it 
is  well  settled  that  when  the  election  is  proposed  to  be 
held  in  territory  comprising  precincts,  the  petition  should 
be  signed  by  a  number  of  voters  equal  to  25  per  cent  of 
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the  votes  cast  in  each  precinct  at  the  last  preceding  gen- 
eral election.  Kentucky  Statutes,  Sec.  2554;  Nail  v. 
Tinsley,  107  Ky.,  441.  The  validity  of  the  election  in 
question,  therefore,  depends  on  whether  or  not  the  peti- 
tion in  question  was  signed  by  a  number  of  voters  in 
Beaver  precinct  equal  to  25  per  cent  of  the  votes  cast  in 
that  precinct  at  the  next  preceding  general  election. 
After  the  general  election  in  November,  1911,  the  county 
of  McCreary  was  created.  A  portion  of  Beaver  precinct 
was  transferred  to  that  county.  There  remained  in  that 
precinct  only  about  half  of  its  former  territory  and  pop- 
ulation. The  statute  providing  for  the  calling  of  such 
an  election  makes  no  provision  for  a  case  of  this  kind.  It 
was  never  contemplated  that  where  the  population  and 
territory  of  a  precinct  were  transferred  to  another  county 
there  should  still  be  required  a  number  of  signers  equal 
to  25  per  cent  of  the  votes  cast  at  the  next  preceding  gen- 
eral election  which  occurred  before  such  transfer.  We 
therefore  conclude  that  the  county  court  properly  held 
that  it  was  only  necessary  to  have  the  petition  signed  by 
a  number  equal  to  25  per  cent  of  the  voters  who  voted  at 
the  November  election,  1911,  and  who  still  lived  in  that 
part  of  Beaver  precinct  left  remaining  in  Pulaski  County. 
As  the  petition  was  originally  signed  by  20  voters,  and 
the  names  of  ten  of  these  were  stricken  from  the  petition, 
there  remained  only  ten  signers.  Even  if  we  concede  that 
the  commissioner's  report  was  correct,  the  number  of 
voters  who  voted  at  the  November  election,  1911,  and  who 
still  resided  in  Beaver  precinct  was  29.  Had  the  names 
of  the  three  additional  petitioners  who  asked  that  their 
names  be  stricken  from  the  petition  been  stricken  there- 
f  from,  there  would  have  remained  only  seven.  Seven  is 
not  25  per  cent  of  29.  It  follows  that  the  validity  of  the 
election  turns  on  the  right  of  these  petitioners  to  with- 
draw their  names,  and  the  propriety  of  the  court's  action 
in  refusing  to  permit  them  to  do  so.  We  have,  in  a  num- 
ber of  cases,  refused  to  follow  the  rule  announced  by  the 
Supreme  Court  of  Arkansas  in  the  case  of  Oolvin  v. 
French,  75  Ark.,  154,  and  have  held  that  one  who  signs 
a  petition  for  a  local  option  election  had  a  right  to  with- 
draw his  name  at  any  time  before  the  petition  is  acted 
on.  O'Neal  v.  Minary,  125  Ky.,  571;  Davis  v.  Hender- 
son, 127  Ky.,  13;  Barton  v.. Edwards,  Judge,  et  al.,  143 
Ky.,  713.  It  is  insisted,  however,  that  this  rule  does  not 
apply  under  the  facts  of  this  case,  because  the  case  was 
actually  submitted  for  judgment  at  the  time  the  with- 
drawal of  the  three  names  was  asked.    While  it  i»  true 
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that  an  order  was  made  submitting  the  case,  it  also  ap- 
I)ears  that  after  it  is  claimed  the  case  was  submitted,  the 
court  appointed  a  commissioner,  who  heard  evidence  on 
the  number  of  voters  who  voted  at  the  November  elec- 
tion, 1911,  and  still  remained  residents  of  Beaver  pre- 
cinct after  the  formation  of  McCreary  County.  A  case 
caimot  be  said  to  be  submitted  when  evidence  is  there- 
after heard,  unless  consented  to  by  the  parties.  In  this 
case  there  was  no  consent.  The  necessary  effect  of  hear- 
ing evidence  on  the  question  in  dispute  was  to  annul  the 
order  of  submission.  That  being  true,  it  follows  that  the 
three  petitioners  had  the  right  to  withdraw  before  the 
petition  was  acted  on. 
Judgment  affirmed. 


Roberts  v.  CardwelL 

(Decided  June  17,  1913.) 

Appeal  from  Breathitt  Circuit  Court. 

1.  [Lis  Pendens — ^Vendor  and  Purchaser. — ^A  lis  pendens  purchaser 
from  one  who  Is  a  party  to  the  action,  and  who  has  ibeen  divested 
of  title  hy  the  judgment  entered,  acquires  no  title,  and  where  his 
vendor,  for  a  period  of  nearly  twenty  years,  contests  the  action 
without  raising  the  plea  of  fraud,  the  lis  pendens  purchaser  is 
precluded  by  the  judgment,  and  cannot  attack  the  judgment  and 
the  subsequent  proceedings  on  the  ground  of  fraud. 

2.  Ob  Pendens-HLaches — ^Adverse  Possession. — ^Though  a  purchaser 
pendente  lite  is  bound  by  any  judgment  that  may  be  rendered 
against  the  person  from  whom  he  purchased,  yet  where  there  is 
an  unreasonable  delay  in  the  prosecution  of  the  suit,  a  party  may 
lose  the  benefit  of  the  lis  pendens  and  deprive  himself  of  any 
remedy  against  a  ^hona  fide  purchaser,  and  such  purchaser  may 
rely  upon  the  statute  of  limitations. 

G.  W.  FLBBNOR  and  MARTIN  T.  KELLY  for  appellant. 

McGUIRB  &  McGinRE,  ADAMS  &  HOliLIDAY  and  HAZE^LRIGO 
£  HAZELRIGO  for  appellee. 

Opinion  of  the  Cotjbt  by  William  Eogers  Clay, 
Commissioner — Eeversing. 

In  October,  1886,  William  Smith  died  intestate  in 
Breathitt  County,  Kentucky,  leaving  surviving  him  his 
widow,  Nancy,  and  one  son,  George  Smith.    In  Jxdjf 
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1887,  Jolm  W.  Cardwell,  a  creditor  of  the  d^ecedent, 
brought  suit  in  the  Breathitt  Circuit  Court  to  settle  his 
estate.  In  this  action  he  alleged  that  the  decedent  did 
not  leave  sufl5cient  personal  property  to  pay  his  debts, 
and  he  asked  that  a  certain  described  piece  of  real  estate 
be  sold  for  that  purpose.  In  1889  Charles  J.  Little  filed 
his  petition  in  the  action  asking  that  he  be  made  a 
party  and  that  his  petition  be  taken  as  his  answer  and 
cross  petition.  In  his  petition  he  alleged  that  in  July, 
1887,  more  than  six  months  after  the  death  of  William 
Smith,  one  Harry  Baldwin,  for  a  good  and  valuable  con- 
sideration paid  to  Nancy  Smith  and  George  Smith,  pur- 
chased from  them  the  tract  of  land  described  in  the 
petition,  and  on  that  day  the  same  was  conveyed  to 
plaintiff  by  deed.  In  August,  1888,  plaintiff  sold  and 
conveyed  the  land  to  him,  and  in  1889  Nancy  and  George 
Smith  conveyed  it  to  him.  Immediately  after  the  pur- 
chase he  took  possession  of  the  land  and  was  in  posses- 
sion at  the  time  he  filed  his  petition.  He  prayed  that 
'the  petition  be  dismissed  and  that  he  be  adjudged'  the 
owner  of  the  land.  In  1888,  and  prior  to  the  filing  of 
the  petition  by  Little,  an  order  was  entered  referring 
the  case  to  the  master  commissioner  to  report  claims. 
The  commissioner  filed  two  reports  during  that  year. 
In  his  last  report  he  stated  that  there  were  no  funds 
in  the  hands  of  the  administrator,  and  that  it  was  neces- 
sary to  sell  the  real  estate  of  the  decedent  to  pay  his 
debts.  In  1889  the  reports  of  claims,  excepting  two 
small  items,  were  confirmed.  In  1891  the  action  was 
submitted  and  a  judgment  entered  directing  the  com- 
missioner to  sell  the  land  mentioned  in  the  petition  for 
the  purpose  of  paying  the  debts  due  by  the  estate.  In 
1894  the  commissioner  filed  his  report  of  sale,  reciting 
that  the  real  estate  was  sold  to  W.  T.  Hogg  for  $418. 
On  the  13th  day  of  September,  1892,  it  appearing  to  the 
satisfaction  of  the  court  that  the  papers  in  the  case 
were  lost,  the  case  was  referred  to  the  master  commis- 
sioner to  supply  same.  On  March  17,  1894,  a  similar 
order  was  again  entered.  In  March,  1896,  Cardwell 
made  a  motion  to  confirm  the  commissioner's  report  of 
sale.  In  1896  C.  J.  Little  filed  his  petition  to  be  made  a 
party  defendant,  and  plaintiff  excepted.  On  November 
17,  1898,  Emily  Crane,  executrix  of  W.  T.  Hogg,  as- 
signed the  bid  of  W.  T.  Hogg  to  J.  W.  Cardwell.  On 
November  23,  1899,  plaintiff  made  a  motion  to  have  the 
commissioner's  report  of  sale  confirmed.    On  June  21, 
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1900,  the  case  was  referred  to  the  master  commissioner 
for  the  purpose  of  supplying  the  lost  papers.  On  Nov- 
ember 9,  1900,  the  commissioner  filed  his  report  supply- 
ing certain  pleadings  and  papers  in  the  case.  On  Nov- 
ember 2,  1900,  C.  J.  Little  filed  a  substituted  petition 
and  asked  that  it  be  taken  for  the  original  petition  and 
filed  by  him  and  be  treated  as  his  answer  to  plaintiflf 's 
petition.  In  June,  1909,  Little  filed  exceptions  to  the 
commissioner's  report  of  sale.  Thereafter,  at  the  same 
term,  the  case  was  submitted  on  CardwelPs  motion  to 
have  the  sale  confirmed  and  a  deed  made,  and  upon  the 
exceptions  filed  by  Little  to  the  report  of  sale.  The 
judgment  recited  that  the  court  **  finds  that  said  Lit- 
tle's petition  to  be  made  a  party  was  filed  on  the  4th  day 
of  January,  1899,  setting  up  claim  to  the  land  described 
in  the  petition,  and  that  the  judgment  ordering  said 
sale  was  made  at  the  September  term,  1891.  He  further 
finds  that  the  matters  and  things  claimed  by  said  Lit- 
tle were  settled  by  said  judgment.''  The  court  further 
overruled  Little's  exceptions  to  the  commissioner's  re- 
port of  sale  and  entered  an  order  confirming  the  sale 
and  directing  a  deed  to  be  made  to  the  assignee  of  the 
purchaser.  Thereupon  C.  J.  Little  prosecuted  an  ap- 
peal to  this  court,  where  it  was  held  that  the  judgment 
of  sale  of  1891  was  a  final,  adverse  and  appealable  de- 
termination of  the  claim  of  title  to  the  land  asserted  in 
his  pleading.  It  was  further  held  that  as  Little  had 
not  appealed  from  that  judgment  in  time,  his  appeal 
should  be  dismissed.  Little  v.  Cardwell,  et  al.,  122  S. 
W.,  799. 

On  June  26,  1911,  plaintiff,  J.  W.  Cardwell,  alleg- 
ing that  he  was  the  owner  of  a  certain  described  tract 
of  land  and  in  possession  thereof,  brought  this  action 
against  S.  S.  Eoberts  to  enjoin  him  from  trespassing 
thereon.  Eoberts  filed  an  answer  denying  plaintiff's 
title  to  the  land  and  pleading  title  in  himself  by  adverse 
possession.  Thereupon  plaintiff  filed  a  reply  setting 
up  all  the  proceedings  in  the  action  of  John  W.  Card- 
well,  V.  George  W.  Smith,  Administrator,  &c.  He  fur- 
ther pleaded  that  C.  J.  Little  was  a  pendente  lite  pur- 
chaser of  the  land  sold  in  that  action,  and  that  the  de- 
fendant, Eoberts,  claimed  title  under  and  by  virtue  of 
a  purchase  from  said  Little  during  the  pendency  of  the 
action;  that  both  Little  and  the  defendant,  Eoberts, 
purchased  with  a  knowledge  of  the  pendency  of  the 
action ;  that  Little  was  a  party  to  that  action  and  Bob* 
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erts  was  a  privy  of  the  said  Little,  and  that  both  were 
bound  by  the  judgment,  orders  and  decrees  entered  in 
that  suit,  and  estopped  from  setting  up  any  claim  to  the 
land  to  the  contrary.    The  reply  also  alleges  that  in  the 

year  19 ,  a  writ  of  possession  was  placed  in  the 

hands  of  the  sheriff  of  Breathitt  County  to  be  executed, 
and  while  the  same  was  alive  and  in  full  force  and  ef- 
fect said  writ  was  duly  executed  upon  defendant,  and 
he  was  dispossessed  of  said  property,  and  plaintiff  was 
put  in  possession  thereof  by  said  sheriff.  Thereupon 
defendant,  Eoberts,  filed  a  rejoinder,  in  which  he  denied 
the  allegations  of  the  reply,  including  many  allegations 
shown  by  the  record  in  the  case  of  J.  W.  Cardwell  v. 
George  Smith,  Admr.,  &c»  In  another  paragraph  he 
alleged  facts  going  to  show  that  the  judgment  of  1891 
was  fraudulently  obtained,  and  that  all  of  the  further 
orders  and  judgments  entered  thereafter  were  also  ob- 
tained by  the  fraud  of  the  plaintiff,  Cardwell.  He  fur- 
ther pleaded  laches  on  the  part  of  said  Cardwell  in  the 
prosecution  of  this  suit,  and  set  up  his  claim  to  the  land 
by  adverse  possession. 

It  will  be  observed  that  the  action  pleaded  in  bar 
of  defendant's  right  of  recovery  was  brought  prior  to 
the  enactment  of  the  act  of  1896,  requiring  the  filing  of 
a  lis  pendens  notice  in  the  office  of  the  county  clerk. 
The  question  before  us  is,  therefore,  controlled  by  the 
law  in  force  prior  to  the  enactment  of  that  statute.  The 
doctrine  of  lis  pendens  as  to  persons  and  property 
within  its  operation  is  that  the  court  having  jurisdiction 
of  the  suit  or  action  is  entitled  to  proceed  to  the  final 
exercise  of  that  jurisdiction,  and  that  it  is  beyond  the 
power  of  any  of  the  parties  to  the  action  to  prevent  its  . 
doing  so  by  any  transfer  or  other  act  made  or  done  after 
the  service  of  the  writ  or  the  happening  of  such  other 
act  as  may  be  necessary  to  the  commencement  of  lis 
pendens.  If  any  of  the  parties,  after  the  lis  pendens 
has  become  operative,  attempts  any  transfer  «of  the 
subject  matter  of  the  litigation,  or  to  create  any  encum- 
brance or  charge  against  it,  or  to  enter  into  any  con- 
tract affecting  it,  or  to  deliver  possession  of  it  to  an- 
other, the  action  or  suit  may  proceed  without  taking 
any  notice  whatever  of  such  transfer,  encumbrance  or 
change  in  possesion,  and  the  final  judgment  or  decree, 
when  entered,  may  be  carried  into  effect  notwithstand- 
ing the  attempted  dealing  with  the  subject  matter 
"•Hereof.  Moong  v.  Crowder,  72  Ala.,  79  j  Norton  v.  Birge, 
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35  Conn.,  250;  Kellar  v.  Staoley,  86  Ky.,  24;  Copen- 
heaver  v.  Huffaker,  &c.,  6  B.  Mon.,  18.  The  effect  of 
the  lis  pendens  is  to  keep  the  subject  matter  of  the  litiga- 
tion within  the  control  of  the  court,  and  to  render  the 
parties  powerless  to  place  it  beyond  the  reach  of  the 
final  judgment.  One  acquiring  an  interest  pendente  lite 
is  sometimes,  on  his  application,  permitted  to  appear 
in  the  action  and  defend  or  prosecute  in  the  place  of  the 
person  to  whose  interest  he  has  succeeded.  The  court 
is  not,  however,  bound  to  permit  him  to  do  so,  in  the 
absence  of  a  statute  conferring  upon  him  this  right. 
Whether,  however,  he  appears  in  the  cause  or  not,  and 
whether  he  has  any  actual  notice  of  its  pendency  or  not, 
the  judgment,  when  rendered,  must  be  given  the  same 
effect  as  if  he  had  nfet  acquired  his  interest  or  as  if 
he  had  been  a  party  before  the  court  from  the  com- 
mencement of  the  proceeding.  His  interests  are  abso- 
lutely concluded  by  the  final  determination  of  the  suit. 
Galbreath  v.  Estes,  38  Ark.,  599;  Jackson  v.  Andmews, 
7  Wend.,  152;  Jones  v.  McNarrin,  68  Me.,  334,  28  Am. 
St.  Eep.,  66;  Kellar  v.  Stanley,  supra.  However,  the 
prosecution  of  the  suit  with  reasonable  diligence  is 
essential  to  the  continued  operation  of  the  law  of  lis 
pendens,  and  the  benefit  of  a  lis  pendens  may  be  lost 
by  an  unusual  or  unreasonable  delay  which  is  not  satis- 
factorily explained  or  accounted  for.  Petrie  v.  Bell, 
2  Bush,  58;  Gossom  v.  Donaldson,  18  B.  Mon.,  230,  68 
Am.  Dec,  723;  Hawes  v.  Orr,  10  Bush,  431;  Wallace 
V.  Marquett,  88  Ky.,  130. 

If,  on  the  other  hand,  a  judgment  or  decree  is 
entered  directing  a  sale  of  property,  such  a  judgment 
or  decree  is  binding  upon  parties  who  may  ihereafter 
purchase  from  either  of  the  parties  to  the  suit,  and  no 
transfer  made  by  either  after  the  judgment  or  decree 
has  been  pronounced  can  prevent  the  enforcement 
thereof.  Jackson  v.  Warren,  32  111.,  331;  McCauley  v. 
Eogers,  104  111.,  578;  Pitman  v.  Wakefield,  90  Ky.,  171; 
Biddle  v.  Tomlinson,  115  Pa.  St.,  299.  In  the  case  before 
us  the  defendant,  Eobeorts,  purchased  from  Little  after 
it  was  finally  adjudged  that  Little  had  no  title  to  the 
land.  After  the  sale  under  that  judgment  Little  filed 
exceptions  to  the  sale  and  objected  to  its  confirmation. 
For  a  number  of  years  he  continued  to  fight  the  suit 
by  filing  amended  and  substituted  petitions,  and  by  re- 
newing his  exceptions  to  the  report  of  sale.  While  Rob- 
erts was  not  a  party  to  the  action,  his^  vendor,  Little,  was 
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and  tke  latter  continued  to  defend  the  action  through  a 
long  period  of  time.  Eoberts'  purchase  from  Little 
was  subject  to  any  orders  that  might  thereafter  be 
entered  by  the  court.  If  there  was  fraud  in  the  judgr 
ment  of  1891,  or  in  the  subsequent  proceedings  Little 
should  have  brought  this  to  the  attention  'of  the  court 
within  a  reasonable  time  after  the  alleged  fraud  was 
committed.  Little  would  not  be  permitted  to  fight  the 
case  and  make  every  possible  defense  for  a  period  of 
nearly  twenty  years,  without  raising  the  question  of 
fraud,  and  then  contend  that  all  the  proceedings  were 
obtained  by  fraud.  That  being  true  Roberts,  his 
vendee,  will  not  be  permitted  to  make  a  defense  in  this 
action  which  Little,  his  vendor,  should  have  made  in 
the  action  adjudging  that  he  had  no  title  to  the  land. 

There  are  but  two  phases  of  the  question  that  re- 
jnain  to  be  discussed.  Manifestly,  if  Little,  under  whom 
Eoberts  claims,  had  remained  in  possession  of  the  land 
during  the  long  pendency  of  the  action  of  Cardwell  v^ 
Smith,  &c.,  he  could  not  have  relied  upon  the  statute 
of  limitations.  Whether  or  not  Roberts  may  rely  upon 
the  statute  of  limitations  depends  upon  whether  or  not 
the  suit  was  prosecuted  with  due  diligence  after  the 
judgment  of  1891.  Eoberts  cannot  rely  upon  the  ad* 
verse  possession  of  Little,  because  Little's  possession 
was  not  adverse.  If,  however,  considering  the  circum- 
stances of  the  case,  there  was  an  unreasonable  delay 
in  the  prosecution  of  the  suit,  then  Eoberts,  who  ac- 
quired the  title  in  1894,  and  entered  into  possession  of 
the  land,  may  rely  upon  the  statute  of  limitations  and 
defeat  plaintiff's  recovery.  In  the  case  of  Petrie  v.  Bell, 
2  Bush,  58,  it  was  held  that  an  unexplained  delay  of  two 
years  was  sufficient  to  defeat  the  benefit  of  a  lis  pen- 
dens. In  the  case  referred  to  the  sale  was  made  in 
1891,  while  the  commissioner's  report  of  sale  was  filed 
in  July,  1894.  Thereafter  there  were  numerous  delays. 
Defendant,  Eoberts,  alleges  laches  in  the  prosecution 
of  the  suit.  We  are  unable  to  say  from  the  record  as 
now  before  us  whether  there  was  laches  in  the  prosecu- 
tion of  that  suit  or  not.  It  appears  that  the  papers  were 
lost.  The  delay  may  have  been  caused  by  the  loss  of 
the  papers.  It  is  sufficient  to  say  that  the  rejoinder 
makes  out  a  prima  facie  case  of  laches,  and  on  this  ac- 
count we  withhold  any  opinion  until  the  facts  and  cir- 
cumstances are  all  before  us.  If  there  was  laches  in 
.  the  prosecution  of  that  suit,  and  defendant  was  in  the 
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adverse  possession  of  the  land  for  a  period  of  fifteen 
years  pnor  to  being  dispossessed,  then  he  is  entitled  to 
recover  upon  this  ground  and  no  other.  For  these  rea- 
sons the  demurrer  to  the  rejoinder  should  have  been 
overruled. 

Judgment  reversed  and  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


Paul  C  Hager,  Clerk,  v.  RobinsoiL 
Paul  C  Hager,  Clerk,  v.  Turner,  et  aL 

(Decided  June  20,  1913.) 

Appeals  from  Johnson  Circuit  Court. 

1.  Elections — Primary  Elections— Not  an  Election  Within  Meaning 
of  Constitution— (Legislature  may  Enact  Law  Requiring  Nomina- 
tions to  be  Made  by  and  Prescribe  Manner  and  Conduct  of. — As  a 
primary  election  is  not  an  election  with  the  meaning  of  the  Con- 
stitution, and  there  is  no  provision  of  that  instrument  which  pro- 
hibits the  Legislature  from  enacting  a  law  requiring  party  nomi- 
nations to  be  made  by  means  of  primary  elections,  it  necessarily 
follows  that  it  was  competent  for  it  to  provide  by  law  that  nomi- 
nations of  party  candidates  for  office  shall  be  made  in  no  other 
way;  to  prescribe  the  time  of  holding  and  manner  of  conducting 
the  primary  elections  by  which  such  nominations  are  to  be  made; 
and  also  to  impose  such  reasonable  conditions  and  tests  as  to  party 
membership  or  affliation,  as  shall  entitle  those  seeking  party  nomi- 
nations to  get  their  names  upon  their  party's  ballot  as  candidates. 

2.  Elections — Primary  Elections — Act  Provided  For — Constitution- 
ality of. — ^The  Act  entitled  "An  Act  to  provide  for  the  nomination 
of  candidates  by  political  paltles  at  primary  elections  and  for 
placing  the  names  of  candidates  on  the  ballots  to  be  voted  for  at 
the  general  election,  and  prescribing  penalties  for  the  violation 
thereof;"  approved  March  5,  1912,  is  not  In  any  of  the  particulars 
indicated  in  these  cases,  unconstitutional. 

8.  Elections — Primary  Elections — Act  Providing  For— Constitution- 
ality of. — The  provision  in  section  6  of  the  act,  which  requires  the 
petition  of  one  seeking  to  have  his  name  placed  on  his  party's 
ballot  as  a  candidate  at  the  primary  election,  for  its  nomination 
to  an  office,  to  state  that  he  "affiliated  with  such  party  and  sup- 
ported its  nominees  at  the  last  regular  election,"  Is  not  an  unrea- 
8onabl3  requirement  nor  is  it  violative  of  sections  1,  6,  or  147,  of 
the  Constitution;  the  first  declaring  freedom  and  equality.  Inher- 
ent and  in  alienable  rights  common  to  all  men;  the  second  that 
all  elections  shall  be  free  and  equal;  and  the  third,  that  all  ^ec« 
tions  shall  be  free  and  equal;  and  the  third,  that  all  elections  by 
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the  people  "Bhall  be  by  secret  official  ballot,  furnished  by  public 
authority  to  the  voters  at  the  polls,  and  marked  by  each  voter  at 
the  polls  and  then  and  there  deposited." 

4.  Elections— Primary  Elections— Supporting  Party  Nominees— How 
Support  May  Be  Rendered.— The  words  "supported  its  nominees" 
do  not  necessarily  mean  that  the  candidate  should  have  voted  for 
such  nominees.  Without  voting  at  all,  he  may  have  given  them 
active  support  by  advocating  their  claims,  assisting  in  getting 
out  the  vote  and,  Ac,  yet  by  accident  or  unavoidable  casualty 
have  been  prevented  from  attending  or  voting  at  the  election. 
The  requirement,  even  if  compliance  therewith  be  construed  to 
amount  to  an  admission  from  the  candidate  that  he  voted  at  the 
last  regular  election  for  the  nominees  of  the  party  whose  nomi- 
nation he  would  soke  in  the  primary,  does  not  violate  section  147, 
Constitution,  which  was  designed  to  protect  the  secrecy  of  the  bal- 
lot, and  not  the  secrecy  of  party  or  political  belief. 

6.  Elections— Primary  Elections — Object  of  Act  Providing  For.— The 
primary  election  statute  was  enacted  to  promote  and  maintain 
party  organization  and  the  integrity  of  party  nominations;  there- 
fore, open  declaration  of  party  allegiance,  both  on  the  part  of  can.- 
didates  who  seek  party  nominations  and  voters  who  confer  them, 
is  absolutely  essential  to  the  proper  working  of  any  primary  law. 

6.  Elections — ^Primary  Elections — Exclusion  of  Candidate  From  Bal- 
lot— Judgment — Court  of  Appeals  Without  Jurisdiction  to  Review. 
— As  section  27  of  the  primary  election  act,  restricts  candidates 
whose  names  may  have  been  wrongfully  or  erroneously  excluded 
from  the  primary  electioa  ballot,  to  the  summary  remedy  pre- 
scribed therein  for  righting  such  wrong  or  error,  and  expressly 
disallows  to  the  candidate  or  wrongdoer  any  appeal  from  the  Judg- 
ment  or  order  the  circuit  or  county  judge  may  enter  in  the  pro- 
ceeding, the  Court  of  Appeals  is  without  Jurisdiction  to  entertain 
an  appeal  from  or  to  review  such  Judgment  or  order. 

7.  Statutes — Construction  of. — ^It  is  a  well  known  rule  of  law  that 
when  a  statute  has  created  a  right  and  provided  a  remedy  for  the 
enforcement  of  that  right,  the  claimant  of  such  right  must  pursue 
the  remedy  the  statute  prescribes  to  the  exclusion  of  all  other 
remedies. 

8.  Elections — ^Primary  Elections.— As  section  27  only  requires  the 
candidate,  whose  name  has  been  wrongfully  or  erroneously  refused 
a  place  on  a  party  ballot  in  the  primary,  to  resort  to  the  remedy 
and  follow  the  procedure  it  prescribes,  it  does  not  prevent  electors 
of  the  party,  whose  rights  under  the  act  may  have  been  violated, 
from  proceeding  by  mandamus,  as  allowed  by  section  474  Civil 
Code,  to  enforce  such  rights;  nor  does  section  27  deprive  them 
of  the  right  of  appeal. 

D.  J.  WHEELER,  M.  M.  (LOGAN,  Assistant  Attorney  General  for 
appellant. 

ROBT.  H.  WINN,  GEORGE  DU  REULE,  H.  W.  BATSON  and  M. 
C.  KIRK  for  appellees. 
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Opixion  of  the  Coxjbt  by  Judge  Settle — ^Dismissing 
appeal  in  first  case  and  reversing  in  second  case. 

These  cases  were  orally  argued  at  the  same  time,  and 
were  together  submitted  for  decision.  On  the  15th  day 
of  May,  1913,  the  appellee,  E.  W.  Robinson,  desiring  to 
become  a  candidate  for  the  Republican  nomination  for 
the  oflSce  of  assessor  of  Johnson  County  at  the  primary 
election  to  be  held  in  that  county  August  2,  1913,  ten- 
dered to  the  appellant,  Paul  C.  Hager,  clerk  of  the  John- 
son County  Court,  and  offered  to  file  in  his  office,  a  pe- 
tition setting  forth  his  qualifications  for  that  office  and 
requesting  appellant  as  such  clerk  to  cause  his  name  to 
be  printed  on  the  official  nominating  ballot  of  the  Re- 
publican party  as  a  candidate  for  the  nomination  for  the 
office  of  assessor  to  be  voted  for  at  such  primary  elec- 
tion. 

The  petition  is  as  follows : 

**  Petition  for  Assessor  of  Johnson  County.  To  Paul 
C.  Hager,  County  Clerk  Johnson  County,  Kentucky,  and 
to  the  members  of  the  Republican  Party  of  Johnson 
County,  Kentucky:  I,  E.  W.  Robinson,  reside  at  Paints- 
ville,  Johnson  County,  Kentucky.  I  am  a  member  of  the 
Republican  party  and  I  am  forty-nine  years  of  age  and 
possess  all  the  other  legal  qualifications  necessary  to  en- 
title me  to  hold  the  office  of  assessor  of  said  county,  to- 
wit:  I  am  above  the  age  of  twenty-four  (24)  years,  a  citi- 
zen of  Paint sville,  Johnson  County,. Kentucky,  and  have 
resided  in  said  county  and  state  for  more  than  two  years 
and  more  than  one  year  next  preceding  the  primary 
election  to  be  held  in  Johnson  County  for  the  year  1913, 
in  which  I  am  a  candidate  for  the  office  of  County  As- 
sessor. If  I  am  nominated  for  said  office  of  assessor  at 
the  primary  election  to  be  held  on  the  first  Saturday  iu 
August,  next,  I  will  accept  the  nomination  and  will  not 
withdraw,  and,  if  elected,  will  qualify  as  such  officer. 
Dated  at  Paintsville,  on  this  the  15th  day  of  May,  1913. 

**E.  W.   BOBINSON." 

Tendered  with  the  above  petition  and  at  the  same  time 
offered  to  be  filed  were  four  other  petitions,  each  from 
a  different  voting  precinct  of  Johnson  County,  and  each 
signed  by  nmnerous  electors  of  the  precinct  from  which 
it  came,  representing,  altogether,  more  than  three  per 
cent  and  not  less  than  ten  per  cent  of  the  total  vote,  of 
the  Republican  party  in  Johnson  Coxtuty  cast -for  presi- 
dential electors  at  the  last  election  for  president  of  the 
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United  States.  As  the  four  petitions  were  worded  alike 
only  one  of  them  is  here  copied: 

**We  the  undersigned  qualified  electors  of  Paintsville 
Iffo.  2  Precinct,  Johnson  County,  State  of  Kentucky, 
and  memhers  of  the  Repuhlican  party,  hereby  nominate 
E.  W.  Robinson,  who  resides  at  Paintsville,  county  of 
Johnson,  as  a  candidate  for  the  office  of  assessor  at  the 
primary  to  be  held  the  first  Saturday  in  August,  1913, 
as  representing  the  principles  of  said  party;  and  we  de- 
clare that  we  intend  to  support  the  candidate  herein 
named.*'  (Signed)  James  W.  Turner  and  fourteen 
others. 

It  will  be  observed  that  the  petition  of  the  appellee, 
Robinson,  contains  all  the  statements  prescribed  by  sec- 
tion 6,  chapter  7,  Acts  of  the  General  Assembly,  1912,  en- 
titled, *'An  Act  to  provide  for  the  nomination  of  Can- 
didates by  Political  Parties  at  Primary  Elections,  and 
for  placing  the  names  of  candidates  on  the  ballots  to  be 
voted  for  at  the  general  election  and  prescribing  penal- 
ties for  the  violation  thereof,''  Approved  March  5, 
1912,  except  that  it  omits  to  state  that  the  appellee,  Rob- 
inson affiliated  with  the  Republican  party  and  sup- 
ported its  nominees  at  the  last  regular  election,  for 
which  reason  appellant,  as  clerk,  refused  to  receive  or 
file  the  petition,  or  those  of  the  electors,  or  to  place  the 
name  of  the  appellee,  Robinson,  -  on  the  ballots  to  be 
voted  for  as  a  Republican  candidate  for  the  nomination 
for  assessor  at  the  primary  election  to  be  held  on  the 
first  Saturday  in  August,  1913. 

Following  this  refusal  these  actions  were  brought, 
the  one  by  the  appellee,  Robinson,  and  the  other  by  the 
appellees,  James  W.  Turner  and  others,  in  their  own  be- 
half and  for  other  signers  of  the  elector's  petitions,  too 
numerous  to  be  made  parties,  praying  that  appellant,  as 
clerk,  be  compelled  by  mandamus  to  receive  and  file  the 
petitions  in  question  and  proceed  to  place  the  name  of 
the  appellee,  Robinson,  on  the  official  ballot  of  the  Re- 
publican party  at  the  August  primary  as  a  candidate  for 
the  Republican  nomination  for  the  office  of  assessor  of 
Johnson  County.  When  the  cases  came  on  for  hearing 
appellant  filed  a  demurrer  to  each  of  the  petitions,  which 
the  circuit  court  overruled.  Appellant  refused  to  plead 
further  and  judgment  was  thereupon  entered  in  each 
case  awarding  the  mandamus  prayed.  From  those 
judgments  these  appeals  are  prosecuted. 
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It  was  contended  by  the  Assistant  Attorney  General 
in  argument  that  section  27  of  the  Primary  Election  Act 
deprives  this  court  of  jurisdiction  to  entertain  these  ap- 
peals. 

That  section  is  as  follows : 

'^Whenever  it  shall  be  made  to  appear  by  affidavit 
filed  in  the  circuit  court  that  an  error  or  omission  has  oc- 
curred or  is  about  to  occur  in  the  placing  of  any  name  on 
an  official  primary  ballot,  or  that  an  error  or  wrong  has 
been  committed  or  is  about  to  be  committed  in  printing 
such  ballot,  or  in  the  performance  of  any  duty  imposed 
by  this  act,  the  court  shall  order  the  officer  or  person 
charged  with  such  error,  wrong  or  neglect,  forthwith  to 
correct  the  error,  desist  from  the  wrongful  act  or  per- 
form the  duty,  or  show  cause  why  he  should  not  be  com- 
pelled to  do  so.  Failure  to  obey  the  orders  of  the  judge 
or  court  shall  be  contempt  of  court  and  punishable  as 
such.  If  the  circuit  court  be  not  in  session  in  the  county 
the  circuit  judge  shall  hear  and  determine  the  complaint 
in  vacation,  unless  he  be  absent  from  the  county,  in 
which  case  said  affidavit  shall  be  filed  before  the  judge  of 
the  county  court  who  shall  have  full  power  to  hear  and 
determine  the  complaint  and  make  appropriate  orders 
therein.  The  orders  of  a  court  or  judge  under  this  sec- 
tion shall  be  final  and  not  appealable.  Only  candidates 
may  institute  proceedings  under  this  section. 

In  case  a  charge  under  this  section  is  directed  against 
the  Secretary  of  State  or  any  other  State  officer,  the  af- 
fidavit shall  be  filed  in  the  Franklin  Circuit  Court. '^ 

It  will  be  observed  that  **only  candidates  may  insti- 
tute proceedings  under  this  section;*^  if  they  do  so  and 
the  relief  asked  for  is  denied  by  the  court  or  judge,  the 
orders  or  judgment  of  the  court  or  judge  determining 
the  matter  ** shall  be  final  and  not  appealable.*^  In 
other  words,  this  section  compels  the  candidate  to  have 
determined,  by  the  method  or  procedure  therein  de- 
clared, whether  a  wrong  has  been  done  him  in  refusing 
his  name  a  place  on  his  party's  ballot  in  the  primary, 
yet  refuses  him  or  the  alleged  wrongdoer,  the  right  of 
appeal,  however  much  either  may  be  dissatisfied  with 
the  judgment  rendered  by  the  court  or  judge.  To  say 
that  this  is  unwise,  not  to  say  unjust  legislation,  does  not 
make  it  unconstitutional  or  even  unreasonable,  as  the 
right  of  appeal  is  not  an  inherent  or  constitutional  right, 
but  a  right  which  the  Legislature  may  in  its  discretion 
oonfer  or  withhold.    Turner  v.  Commonwealth^  89  Ey., 
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78;  Vinegar  v.  Commonwealth,  104  Ky.,  106.  When  con- 
ferred it  is  usually  coupled  with  conditions  which  must 
be  observed,  in  order  that  the  Appellate  Court  may  have 
jurisdiction  to  entertain  the  appeal.  The  remedy  pro- 
vided by  section  27,  is  not  merely  cumulative,  as  argued 
by  counsel  for  appellees,  which,  if  true,  would  allow  the 
candidate  to  elect  between  it  and  the  remedy  of  man- 
damus allowed  by  section  474,  Civil  Code,  but  it  is  an  ex- 
clusive remedy,  for  it  is  a  well  known  rule  of  law  that 
when  a  statute  has  created  a  right  and  provided  a  rem- 
edy for  the  enforcement  of  that  right,  the  claimant  of 
such  right  must  pursue  the  remedy  the  statute  pre- 
scribes, to  the  exclusion  of  all  other  remedies.  Grigsby, 
&c.  V.  Barr,  &c.,  84  Ky.,  330;  Eussell,  &c.  v.  Muldraugh's 
Bill,  &c.,  Turnpike  Road  Co.,  76  Ky.,  307;  Kidder  v. 
Boone  Co.,  12  Harris,  196;  Smith  v.  Drew,  5  Mass.,  516, 

Nor  do  we  agree  with  the  contention  of  appellee's 
counsel  that  section  27  is  obnoxious  to  section  59,  sub- 
section 29,  or  section  60,  Constitution.  It  is  not  special 
or  class  legislation.  While  it  does  confer  upon  candi- 
dates, as  a  class,  a  right  and  remedy  not  conferred 
upon  any  other  class  of  citizens,  both  apply  to  all  can- 
didates alike  and  are  not  necessary  to  any  other  class  of 
citizenSj  legally  speaking. 

It  was  evidently  the  Legislature's  intention  that  can- 
didates should  be  compensated  for  the  deprivation  of  the 
right  of  appeal  by  the  speedy  effect  of  the  remedy. 
However,  the  fact  that  a  statute  which  creates  a  new 
right  or  remedy  expressly  disallows  an  appeal,  is  not 
class  or  special  legislation  within  the  inhibitions  of  the 
constitution;  the  right  of  appeal  not  being  an  inherent 
or  constitutional  right. 

We  can  well  apprehend  and  deplore  the  jMJSsibilities 
of  disaster  to  the  rights,  both  of  candidates  and  voters, 
that  may  flow  from  the  committal  into  so  many  differ- 
ent judicial  hands,  some  of  them  unskilled  and  others, 
perhaps,  partisan,  the  summary  and  final  correction  of 
the  evils  designed  to  be  prevented  by  the  section  of  the 
act  in  question;  but  it  is  not  our  province  to  condemn  the 
policy  of  the  Legislature  in  failing  to  provide  for  a  re- 
vision of  the  acts  of  these  judicial  officers.  This  defect 
in  the  statute,  and  others  that  may  yet  be  discovered, 
should  and  doubtless  will  be  corrected  at  the  next  ses- 
sion of  the  General  Assembly,  which  will  convene  at  the 
beginning  of  the  coming  year.  It  follows  from  What  has 
been  said  that  the  appellee,  Robinson,  in  suing  for  the 
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writ  of  mandamnSy  mistook  his  remedy,  and  the  circuit 
court  should  not  have  granted  the  writ.  Being  the  can- 
didate whose  petition  to  be  placed  on  the  ballot  was  not 
received  or  filed  by  appellant,  his  remedy  was  to  proceed 
by  affidavit  filed  in  the  circuit  court  as  required  by  seo- 
tion  27  of  the  Primary  Election  Act.  However,  whether 
the  judgment  awarding  Robinson  the  writ  of  mandamus 
be  regarded  as  void,  or  the  petition  treated  as  an  affida- 
vit and  the  proceedings  thereunder,  including  the  judg- 
ment, a  substantial  compliance  with  section  27  of  the 
Act,  supra,  it  is  manifest  that  the  language  of  the  sec- 
tion does  not  allow  the  clerk,  any  more  than  the  candi- 
date, the  right  of  appeal,  or  confer  upon  this  court  juris- 
diction to  entertain  the  appeal.  We  cannot,  therefore, 
consider  the  appeal  in  the  case  of  Hager  v.  Robinson. 
We  are  clearly  of  the  opinion,  however,  that  the  appeal 
in  the  case  of  Paul  C.  Hager,  Clerk,  v.  Jas.  W.  Turner 
and  others,  is  properly  before  us.  As  voters  aggrieved 
by  the  action  of  the  clerk  in  failing  to  receive  and  file  the 
petition  of  Robinson,  the  candidate  for  their  party ^s. 
nomination,  and  their  petitions  asking  that  his  name  be 
placed  as  such  on  the  primary  ballots,  the  appellee.  Tur- 
ner, and  his  associate  petitioners,  had  the  right  to  test 
the  clerk  ^s  authority  for  rejecting  the  petitions  and  in 
doing  SO"  attack  the  validity  of  the  Act  under  which  he 
claimed  such  authority.  In  seeking  the  writ  of  man-, 
damns  they  properly  availed  themselves  of  the  remedy 
provided  by  section  474,  Civil  Code,  and,  as  previously- 
stated,  while  section  27  of  the  Act  under  consideration, 
would  not  have  allowed  an  appeal  by  the  candidate  if 
the  judgment  of  the  circuit  court  had  sustained  the 
clerk's  refusal  to  place  his  name  on  the  primary  ballot, 
and  does  not  allow  an  appeal  by  the  clerk  from  the  judg- 
ment, there  is  nothing  in  that  section,  which  prevents  the 
clerk's  taking  an  appeal  from  the  judgment  in  favor  of 
the  appellees,  Turner  and  others. 

In  Yates,  County  Clerk,  y.  Collins,  118  Ky.,  682,  we 
held  that  injunction  would  lie  at  the  suit  of  a  resident 
voter  and  taxpayer  of  the  county  of  Kenton  to  restrain 
the  clerk  from  carrying  out  the  provisions  of  an  Act  of 
the  General  Assembly,  approved  February  11,  1904,. 
entitled  *'An  Act  to  amend  an  Act,  entitled  an  Act,  to- 
regulate  elections  in  this  Oonamonwealth,  approved: 
June  30, 1892, '*  if  the  Act,  which  required  the  registra- 
tion of  all  qualified  voters  in  all  cities  and  towns  of  the 
State,  witiiout  regard  to  class  or  population,  should  be 
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held  unconstitutional.  The  constitutionality  of  the  Act 
was,  however,  upheld,  but  in  respect  to  the  right  of  the 
plaintiff  to  maintain  the  action,  we  in  the  opinion  said: 

**It  is  conceded  that  the  appellee  is  a  male  citizen, 
resident  and  taxpayer  of  Kenton  County,  Kentucky; 
that  he  possesses  the  qualifications  under  the  constitu- 
tion and  laws  of  the  State,  which  entitle  him  to  vote  at 
the  approaching  November  election,  and  no  objection  is 
urged  against  his  right  to  institute  this  action.  Nor  do 
we  question  his  right  to  do  so,  for,  in  order  to  carry  out 
the  provisions  of  the  Act,  supra,  some  expense  for  print- 
ing must  be  incurred  by  each  county  of  the  state  through 
its  count}^  clerks,  which  is  required  to  be  paid  out  of  the 
county  levy.  If,  therefore,  the  Act  in  question  is  uncon- 
stitutional, this  expense  should  not  be  placed  upon  the 
counties,  and  a  taxpayer  like  the  appellee  has  such  an 
interest  in  the  matter  as  mil  entitle  him  to  sue,  as  ne 
has  done,  to  test  its  constitutionality.*^ 

In  Louisville  Home  Telephone  Co.  v.  City  of  Louis- 
ville, 130  Ky.,  611,  the  Telephone  Company  sued  to  com- 
pel the  city  by  mandamus  to  sell  a  telephone  franchise, 
resting  its  right  to  maintain  the  action  upon  its  alleged 
purpose  to  become  a  bidder  at  such  sale.  In  approving 
the  right  of  the  Telephone  Company  to  maintain  the 
action,  we  said : 

*'The  question  in  this  case  is  therefore  one  of  public 
right,  and  the  object  is  the  enforcement  of  public  duty. 
And,  as  we  have  seen  from  the  authority,  quoted,  supra, 
in  such  state  of  case  a  relator  in  a  mandamus  proceeding 
need  not  show  that  he  has  any  special  interest  in  the 
result,  but  it  is  suflScient  for  him  to  show  that  he  is  a 
citizen  and  resident,  and  engaged  in  business  in  the  city, 
and  as  such  interested  in  the  execution  of  the  law,  and 
that,  inasmuch  as  a  public  duty  here  sought  to  be  en- 
forced is  not  one  due  to  the  State  in  its  sovereign  ca- 
pacity, the  decided  preponderance  of  American  author- 
ity is,  that  private  persons  may  move  for  a  mandamus 
to  enforce  such  public  duty."  Washington  ex  rel  Har- 
vey V.  Mason,  9  L.  E.  A.  (N.  S.),  1221. 

The  right  of  appellees  Jas.  W.  Turner  and  others  to 
maintain  this  action  is  stronger  than  that  of  either  of  the 
plaintiffs  in  the  cases  cited.  They  are  not  only  qualified 
voters  and  members  of  the  political  party  of  which  Bob- 
inson  seeks  to  be  made  the  nominee  at  the  approaching 
primary  election,  but  they  actually  assisted  in  his  at^ 
tempt  to  get  his  name  upon  the  ballot  by  tendering  to 
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the  clerk,  in  support  of  his  right  to  do  so,  the  petition  re- 
quired by  section  6  of  the  Primary  Act,  in  doing  which, 
they  were  endeavoring  to  perform  a  duty  they  owed  to 
their  party  and  to  the  public  as  well.  It  can  well  be  said, 
therefore,  that  the  rejection  of  their  petition  and  that  of 
their  candidate  by  the  clerk,  if  without  legal  cause,  as 
alleged,  constituted  a  violation  of  their  personal  rights, 
and,  at  the  same  time,  prevented  them  from  performing 
a  duty  which  they  owed  to  their  party  and  to  the  state  of 
which  they  are  citizens. 

This  brings  us  to  a  consideration  of  the  objections 
urged  to  the  constitutionality  of  the  Act,  which  are 
raised  by  both  appeals. 

It  is  insisted  for  appellees  that  section  6  of  the  Act 
violates  sections  1,  6  and  147  of  the  Constitution  of  the 
state;  the  first  declaring  freedom  and  equality  inherent 
and  inalienable  rights  common  to  all  men;  the  second, 
that  all  elections  shall  be  free  and  equal ;  and  the  third, 
that  all  elections  by  the  people  *' shall  be  by  secret  of- 
ficial ballot,  furnished  by  public  authority  to  the  voters 
at  the  polls,  and  marked  by  each  voter  in  private  at  the 
polls,  and  then  and  there  deposited.'* 

We  have  twice  held  that  there  is  no  provision  of  the 
Constitution  having  reference  to  primary  elections. 
Montgomery  v.  Chelf,  118  Ky.,  766,  the  first  case  in 
which  we  so  held,  involved  the  validity  of  a  former  pri- 
mary election  stautue  which  was  attacked  upon  the 
ground  that  it  was  obnoxious  to  section  6  of  the  Consti- 
tution.   In  rejecting  this  contention  we  said : 

**But  it  is  urged  that,  if  the  statutes  mean  this,  (i.  e. 
that  each  candidate  should  pay  his  proportion  of  the 
cost  of  holding  the  primary)  it  conflicts  with  the  Consti- 
tution (section  6),  which  provides  that  'all  elections 
shall  be  free  and  equal.*  That  section  of  the  Constitu- 
tion has  no  reference  to  primary  elections,  but  applies 
only  to  general  elections.  Section  148  of  the  Constitu- 
tion provides  that  not  more  than  one  election  can  be 
held  in  any  district  in  each  year,  except  as  otherwise 
provided  in  the  Constitution.  The  Constitution  no 
where  makes  provision  for  holding  primaries.  There- 
fore, if  the  word  *  election,*  as  used  in  the  Constitution, 
includes  primary  elections,  the  Constitution  effectually 
prohibits  the  holding  of  primary  elections  at  all.  There 
IS  a  general  election  every  year,  and  if  a  primary  cannot 
be  held  in  the  same  year  with  a  general  election,  it  can- 
not be  held  at  all.    To  make  it  more  plain,  if  the  Consti- 
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tntion  only  authorizes  one  election  to  be  held  within  a 
year,  and  a  primary  election  is  an  election  within  the 
meaning  of  the  Constitution,  tiien  to  hold  a  primary 
election  and  a  general  election  the  same  year  would  be 
violative  of  this  provision  of  the  Constitution.*' 

In  Hodge  v.  Bryan,  149  Ky.,  110,  we  again  held  that  a 
primary  election  is  not  an  election  in  the  meaning  of  the 
Constitution.  In  this  case  we  had  under  consideration 
the  validity  of  certain  features  of  the  present  primary 
law;  with  respect  to  which  we  said: 

**The  Constitution  does  not  require  the  legislature 
to  enact  primary  election  laws.  It  makes  no  reference  to 
them,  therefore,  as  the  Constitution  does  not  prohibit 
them,  the  legislature  had  a  right  to  pass  such  a  law.  In 
Montgomery  v.  Chelf,  118  Ky.,  766,  this  court  expressly 
declared  that  the  word,  *  election'  as  used  in  the  Consti- 
tution, had  no  application  to  primary  elections.  The 
word  *  election'  as  used  in  the  primary  law  does  not  re- 
fer, in  fact,  to  the  election  of  an  officer.  It  only  means 
that  the  people  should  on  the  first  Saturday  of  August 
in  each  year  select,  by  means  of  a  primary  election,  per- 
sons as  a  candidate  to  be  voted  for  at  the  general  elec- 
tion held  the  following  November.  There  is  no  election 
in  August ;  it  is  only  a  selecting  or  naming  of  candidates 
to  be  actually  voted  for  at  the  November  general  elec- 
tion." 

It  being  manifest  that  there  is  nothing  in  the 
Constitution  prohibiting  the  legislature  from  enacting  a 
law  requiring  party  nominations  to  be  made  by  means 
of  primary  elections,  it  necessarily  follows  that,  it  has 
the  power  to  provide  by  law  that  nominations  of  party 
caniMdates  for  office  shall  be  made  in  no  other  way;  to 
prescribe  the  time  of  holding  and  manner  of  conducting 
the  primary  elections  by  wMch  such  nominations  are  to 
be  made;  and  also  to  impose  such  reasonable  conditions 
and  tests  as  to  party  membership  or  affiliation,  as  shall 
entitle  those  seeking  party  nominations  to  get  their 
names  upon  their  party  ballots  as  candidates.  In  other 
words,  the  power  that  may  thus  be  exercised  by  the 
legislature,  need  not  be  expressly  conferred  upon  it  by 
the  Constitution,  it  is  sufficient  if  its  exercise  be  not  pro- 
hibited by  that  instrument.  Recognition  of  this  doctrine 
has  been  expressed  by  Judge  Cooley  in  his  work  on  Con- 
stitutional Limitations  (7th  Ed.)  sections  236-237,  as 
follows : 
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**The  rule  of  law  upon  this  subject  appears  to  be 
that,  except  where  the  Constitntion  has  imposed  limits 
npon  legislative  power,  it  must  be  considered  as  abso- 
lute, whether  it  operate  according  to  natural  justice  or 
not  in  any  particular  case.  The  courts  are  not  the 
guardians  of  the  rights  of  the  people  of  the  State,  ex- 
cept as  those  rights  are  secured  by  some  constitutional 
provision  which  comes  within  the  judicial  cognizance. 
The  protection  against  the  unwise  or  oppressive  legisla- 
tion within  constitutional  bounds  is  by  an  appeal  to  the 
justice  and  patriotism  of  the  representatives  of  the  peo- 
ple. If  this  fail,  the  people  in  their  sovereign  capacity 
can  correct  the  evil,  but  courts  cannot  assume  their 
rights.  The  judiciary  can  only  arrest  the  execution  of 
a  statute  when  it  conflicts  with  the  constitution.*  *  • 
Any  legislative  act  which  does  not  encroach  upon  the 
powers  apportioned  to  the  other  departments  of  the 
government,  being  prima  facie  valid  must  be  enforced 
unless  restrictions  upon  the  legislative  authority  can  be 
pointed  out  in  the  constitution,  and  the  case  shown  to 
come  within  them.*^ 

Authority  should  not  be  required  to  convince  a  re- 
flecting mind  that  a  primary  election,  held  merely  to 
name  the  candidates  of  a  political  party  or  parties,  is  not 
an  election  within  the  meaning  of  the  provisions  with  re- 
spect to  elections,  found  in  the  Constitution.  In  every  in- 
stance those  provisions  refer  to  the  election  of  officers 
and  not  to  the  nomination  of  candidates.  It  is  undoubted- 
ly the  general  rule  that  state  legislatures  have  the  inher- 
ent power  to  enact  reasonable  primary  election  laws.  In 
some  jurisdictions  provisions  have  been  made  for  such 
laws  by  amendments  to  the  state  constitutions  giving  the 
Legislature  express  authority  to  pass  laws  regulating  the 
conduct  of  primary  elections.  But,  in  a  majority  of  the 
states,  perhaps,  constitutional  authority  for  the  enact- 
ment of  such  laws  is  wanting;  however,  it  has  nowhere 
been  held  that  the  absence  of  such  express  constitutional 
authority  will  prevent  the  Legislature  of  a  state  from  en- 
acting such  a  law  and  making  it  compulsory  in  its  opera- 
tion. State  V.  Nuchal  (La.,  1908),  46  So.  Rep.,  430;  State 
V.  Miles,  210  Mo.,  127;  Healt  v.  Whipf  (S.  Dak.,  1908), 
117  N.  W.  Rep.,  521;  Morrow  v.  Whipf  (S.  Dak.,  1908), 
22  S.  D.,  146;  State  v.  Felton,  &c.,  77  Ohio  St.  Rep.,  554. 

It  is  conceded  by  the  appellant  that  the  petition  ten- 
dered him  as  county  clerk  by  the  appellees.  Turner  and 
others,  complied  with  the  requirements  of  section  6  of  the 
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primary  election  dct,  but  insisted  that  he  had  the  right 
to  refuse  to  receive  it,  because  the  petition  of  Robinson, 
the  candidate  in  whose  behalf  it  was  offered  to  be  filed, 
failed  to  state  that  he  **  affiliated  with  the  Republican 
party  and  supported  its  nominees  at  the  last  regular  elec- 
tion,'^ for  which  reason  it  was  his  duty  to  reject  both  pe- 
titions. On  the  other  hand,  it  is  appellees'  contention 
(and  such  was  the  ground  upon  which  the  circuit  court 
awarded  the  mandamus)  that  the  petition  of  candidate 
Robinson  was  sufficient  without  the  statement  that  he 
*' affiliated  with  the  Republican  party  and  supported  its 
nominees  at  the  last  regular  election;"  and  that  the  re- 
quirements of  section  6,  that  such  statement  be  made  in 
the  petition,  is  unenforcible  because  violative  of  section 
147,  Constitution,  which  provides  for  and  protects  the 
secrecy  of  the  ballot.  In  other  words,  it  is  the  contention 
of  appellees  that  the  secrecy  of  the  ballot  demanded  by 
section  147,  Constitution,  is  not  only  a  secrecy  at  the  mo- 
ment of  voting,  but  for  all  time  thereafter,  and  that  a 
voter,  after  voting,  cannot  be  compelled  to  declare  how 
he  voted.  It  is  true,  as  argued  by  counsel,  that  the  effect 
of  our  holding  this  single  provision  of  section  6,  uncon- 
stitutional, would  be  to  leave  the  primary  election  act  in 
other  respects  unimpaired;  and  likewise  true,  that  the 
question  whether  this  provision  is  or  not  constitutional 
was  not  raised  in  Montgomery  v.  Chelf  or  Hodge  v. 
Bryan,  supra.  We  are  of  opinion,  however,  that  it  was 
in  effect  therein  decided  by  the  declaration  that  a  pri- 
mary election  is  not  an  election  within  the  Constitution. 

This  self  evident  fact  is  persistently  ignored  in  every 
argument  advanced  against  the  constitutionality  of  sec- 
tion 6  of  the  primary  act.  In  numerous  cases  relating  to 
regular  elections  held  by  constitutional  authority,  the 
legality  or  result  of  which  were  in  question,  this  court  has 
gone  to  the  limit  in  protecting  the  secrecy  of  the  ballot. 
Commonwealth  v.  Barry,  98  Ky.,  394;  Mayor  v.  Barker, 
99  Ky.,  305 ;  Banks  v.  Sargent,  104  Ky.,  843 ;  Nail  v.  Tins- 
ley,  107  Ky.,  441;  Cole  v.  Nunnelly  140  Ky.,  138.  While 
any  attempt  to  compel  the  individual  voter  to  disclose 
how  or  for  whom  he  voted  at  a  regular  election  would  not 
be  allowed,  there  is  no  prohibition  against  a  voluntary 
disclosure  by  him,  unless  it  be  made  to  affect  the  conduct 
or  result  of  a  regular  election.  But  when  a  voter  offers 
himself,  as  did  E.  W.  Robinson,  as  a  candidate  for  nomi- 
nation to  an  office  at  the  hands  of  a  political  party  with 
which  he  claims  membership,  proposing  to  have  his 
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claim  to  sucli  nomination  determined  by  the  electors  of 
the  party  at  a  primary  election  held  nnder  the  primary 
election  law  of  the  state,  he  mnst  submit  himself  to  such 
reasonable  regulations  or  tests  as  may  be  required  of 
candidates  by  the  law  under  which  the  primary  election 
is  held ;  and  if  one  of  these  tests  requires  him  to  state,  in 
order  to  get  his  name  on  his  party's  ballot,  that  he  sup- 
ported the  nominees  of  the  party,  of  which  he  seeks  a 
nomination,  at  the  last  regular  election,  he  must  do  so, 
and  the  disclosure,  even  if  it  should  give^  the  names  of 
the  persons  for  whom  he  voted,  will  not  violate  the  pro- 
visions as  to  the  secrecy  of  the  ballot  contained  in  sec- 
tion 147^  Constitution.  The  tests  to  which  the  candidates 
are  subjected  by  the  primary  election  law  of  this  state, 
are  contained  in  section  6  of  the  Act.  One  of  themis,  that 
he  must  have  affiliated  with  the  party  whose  nomination 
he  seeks,  and  also  have  supported  its  nominees  at  the  last 
regular  election.  The  words,  *' supported  its  nominees,'' 
do  not  necessarily  mean  that  the  candidate  should  have 
voted  for  such  nominees.  Without  voting  at  all  he  may 
have  given  them  actual  and  even  active  support,  by  ad- 
vocating their  claims,  contributing  to  the  legitimate  ex- 
penses of  their  compaign,  getting  out  the  vote  and  in 
other  proper  ways,  yet  by  accident  or  unavoidable 
casualty  have  been  prevented  from  attending  the  elec- 
tion. Therefore  to  require  one  to  say  that  he  supported 
the  nominees  of  his  party  at  a  former  election  would 
not  necessarily  compel  the  admission  on  his  part  that  he 
voted  for  them ;  for  this  reason,  if  no  other  were^  appar- 
ent, it  cannot  be  said  that  the  test  here  imposed  invadefi 
the  secrecy  of  the  ballot.  In  nearly  all  the  states  having 
a  compulsory  primary  election  law,  this  and  similar  tests 
have  been  held  to  be  reasonable.  Webber  v.  Felton,  77 
Ohio  St.  Bep.,  554;  Ladd  v.  Holmes,  40  Or.,  167;  Morrow 
v.  Whipf  (S.  D.),  115  N.  W.,  1121;  State  ex  rel.  McCarthy 
v.  Moore,  87  Mmn.,  308 ;  State  ex  rel  Labaune  v.  Michel, 
121  La.,  374;  State  ex  rel.  McCue  v.  Balisdell  (N.  D.),  118 
N.  W.,  141;  State  ex  rel.  McCue  v.  Berry  (N.  D.),  118  N. 
W.,  150;  Katz  v.  Fitzgerald,  152  California,  433. 

It  should  be  kept  in  mind  that  it  is  the  secrecy  of  the 
ballot  and  not  the  secrecy  of  the  party  or  of  political  be- 
lief that  section  147,  Constitution,  is  designed  to  protect. 
The  State  of  Minnesota  has  a  primary  election  law  con- 
taining the  provision  that  if  a  candidate,  after  permitting 
his  name  to  go  on  the  party  ballot,  suffers  defeat  in  the 
primary,  his  name  cannot  be  placed  on  ^e  ballot  as  a 
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candidate,  whether  of  another  party  or  as  independent, 
at  the  succeeding  regular  election.  Notwithstanding  the 
attack  upon  that  provision  of  the  Act  the  Supreme  Court 
of  that  State  in  State  ex  rel.  McCarthy  v.  Moore,  supra, 
upheld  its  constitutionality  and  declared  it  a  reasonable 
regulation. 

In  the  opinion  it  is  said: 

''It  is  claimed  for  petitioner  that  this  statute,  in 
forbidding  one  who  voluntarily  becomes  a  candidate  for 
a  party  nomination  at  the  primary  election  and  fails  to 
secure  it  from  having  his  name  on  the  official  ballot,  in- 
terferes and  materially  impairs  his  eligibility  for  the  of- 
fice for  which  he  failed  to  be  nominated ;  and  it  is  further 
claimed  that  every  person  who  is  eligible  thereto  has  the 
right  to  be  a  candidate  for  an  office  whether  he  has  al- 
ready sought  it  as  a  party  representative  or  not.  This 
guarantee  of  the  organic  law  relates  to  essential  qualifi- 
cations, and  dispenses  with  any  other  test  to  hold  office 
(as  birth,  education  and  the  like)  than  the  right  to  vote, 
and  this,  we  apprehend  is  the  extent  of  the  guaranty.  It 
is  not  attempted  therein  to  provide  regulations  for  vot- 
ing, nor  the  details  of  the  candidacy  of  the  aspirant. 
The  right  to  vote  and  the  right  to  hold  office  are  declared 
to  be  co-ordinate.  The  methods  by  which  these  rights 
shall  be  protected  and  enforced  are,  of  necessity,  left  to 
legislative  action ;  but  we  shall  readily  assume  that  it  is 
an  inherent  right  of  citizenship  that  only  such  a  system  of 
regulation  be  provided  for  as  will  be  just  and  reasonable 
and  operate  in  its  application  to  all  voters  and  to  candi- 
dates equally.  *  *  *  Of  necessity  there  must  be  upon 
such  a  ballot  a  regular  order  in  which  the  names  shall  be 
placed ;  and  other  features  incident  to  the  procedure  that 
tend  to  create  incidental  advantages  to  one  candidate 
over  another ;  but  it  would  seem  proper  that  any  candi- 
date who  seeks  the  assistance  of  a  primary  election  law 
to  aid  him  in  securing  party  support  should  be  bound  by 
the  application  of  good  faith  and  the  dictates  of  fair  play 
to  which  he  has  voluntarily  subjected  himself.  It  is  said 
by  this  law  to  a  candidate  'if  you  prefer  the  advantages 
of  a  party  nomination  which  is  quite  desirable  you  may 
-seek  it ;  but  if  the  state  prepares  and  prints  your  ballot 
and  regulates  nominations  so  as  to  secure  the  utmost 
freedom  of  choice  among  the  members  of  your  party,  it 
does  so  upon  the  submission  by  yOu  to  the  condition  that 
if  you  are  unsuccessful,  it  will  not  thereafter  print  your 
name  upon  the  JaaUxxt  to^ defeat. your:  opponentj*-:and-  it 
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conld  not  be  said,  because  this  is  refused,  that  it  is  an 
unreasonable  condition,  but  rather  an  imposition  of  even 
handed  justice  that  would  have  been  bestowed  upon  his 
previous  contestant,  had  the  result  been  otherwise.'' 
Miller  v.  Flaherty,  41  L.  R.  A.  (N.  S.),  132. 

In  Shostag  V.  Cator,  151  California,  604,  in  passing 
upon  the  constitutionality  of  a  provision  of  the  primary 
election  law,  which  requires  registraton  before  the  elec- 
tor votes,  the  Supreme  Court  of  that  state  said : 

*'It  is  contended  that  the  test  prescribed  by  section 
1366a  is  unreasonable,  because,  with  the  close  of  the  reg- 
istration, the  elector  loses  his  right  to  change  his  party 
allegiance  in  consequence  of  a  change  in  political  con- 
victions, and  is  precluded  from  taking  part  in  the  elec- 
tion of  delegates  at  the  convention  of  the  party  with 
which  on  the  day  of  the  election  his  more  matured  opin- 
ions would  impel  him  to  cast  his  lot.  This  inconvenience 
certainly  does  result  from  the  provisions  of  the  act,  but 
the  Legislature,  which  must  be  presumed  to  have  fore- 
seen it,  probably  regarded  such  sudden  conversions  dur- 
ing the  short  interval  between  the  close  of  registration 
and  the  date  of  the  primary  election  as  likely  to  be  of 
such  rare  occurrences  as  not  to  justify  the  omission  of  a 
provision  evidently  designed  to  prevent  unscrupulous 
and  mercenary  electors  from  holding  themselves  free 
down  to  the  day  of  election  to,  vote  with  any  party  upon 
any  corrupt  motive,  for  the  purpose  of  influencing  the 
nomination  if  its  candidates  for  public  office,  while  with- 
out any  interest  in  their  success,  and  perhaps  with  an 
interest  in  their  defeat.  If  it  shall  sometimes  happen 
that  a  conscientious  voter  is  converted  from  one  political 
faith  to  another  between  the  close  of  registration  and  the 
primary  election,  he  may  console  himself  for  the  loss  of 
his  vote  by  the  reflection  that  his  loss  is  trifling  in  com- 
parison to  his  share  of  the  advantage  to  the  state  of 
which  he  is  a  citizen  flowing  from  a  measure  which  tends 
to  prevent  a  grave  abuse,  especially  in  those  centers  of 
population  where  the  Primary  Election  Law  is  made  ob- 
ligatory/' 

In  Ladd  v.  Holmes,  supra,  the  court  in  discussing  the 
right  of  the  Legislature  to  prescribe  an  additional  test 
for,  those  who  participate  in  the  primary  election,  used 
this  language: 

**The  act  is  none  the  less  valid  because  it  provides  for 
a  party  election,  or,  to  speak  more  precisely,  elections 
had  at  party  primaries.    All  electors  or  parties  author- 

Digitized  by  VjOOQIC 


504  KENTUCKY  EEPOETS.         [Vol.  154. 

ized  or  required  to  hold  such  elections  are  entitled  to  vote 
at  their  respective  party  primaries  and  not  elsewhere. 
It  is  not  true  that  every  citizen  accorded  the  elective 
franchise  under  the  Constitution  is  entitled  to  vote  at  all 
elections.  *  *  *  So  it  is  where  party  primary  elec- 
tions are  held,  such  as  are  authorized  and  required  by 
law,  and  under  the  supervision  and  inspection  of  public 
functionaries;  it  is  not  a  violation  of  the  Constitution 
that  all  electors  are  not  permitted  to  vote  at  a  particular 
party  election.  J^lectors  of  one  party  have  no  desire,  un- 
less prompted  by  sinister  or  evil  motives,  nor  have  they 
any  inherent  right,  within  or  without  the  Constitution, 
to  vote  at  some  other  party  primary  or  election;  hence 
no  right  or  privilege  of  which  they  can  complain  has  been 
entrenched  upon  or  violated.  We  see  no  objection  to  the 
Legislature  providing  for  party  elections,  and  limiting 
the  electoral  privilege  to  party  members.  The  exclusion 
of  other  party  members  from  participating  in  such  elec- 
tions is  not  an  infringement  or  denial  of  a  constitutional 
right  or  privilege. '^ 

The  Supreme  Court  of  Nebraska  in  State  v.  Drexel, 
74  Neb.,  776,  in  its  consideration  of  the  primary  election 
law  of  that  state,  indulged  in  the  following  pertinent  lan- 
guage. 

*'By  section  19  of  the  Act  the  right  of  an  elector  to 
vote  at  a  primary  is  made  to  depend  upon  his  political 
aflBliation  with  the  party  for  whose  candidates  he  desires 
to  cast  a  ballot.  It  is  therein  provided  that  no  person 
shall  *be  entitled  to  vote  at  such  primary  election  until 
he  shall  have  first  stated  to  the  judges  of  said  primary 
election  what  political  party  he  affiliated  with,  and  whose 
candidates  he  supported  at  the  last  election,  and  whose 
candidates  he  intends  to  support  at  the  next  election.' 
Provisions  are  also  made  for  challenging  any  person  of- 
fering to  vote  at  such  primary  election,  and  for  his  mak- 
ing oath  to  the  truth  of  the  statements  above  required  as 
to  party  affiliation,  and  his  support  of  candidates  of  the 
party  with  whom  he  is  offering  to  vote.  It  is  difficult  to 
perceive  any  valid  objection  to  provisions  of  this  char- 
acter, when  applied  to  a  Primary  Election  Law.  These 
laws  replace  party  nominating  conventions.  The  regula- 
tion ot  the  membership  of  the  party  and  of  the  right  to 
participate  in  the  nomnation  of  its  candidates,  in  this  re- 
spect, is  taken  from  the  party  and  placed  in  the  control  of 
the  Legislature.  The  integrity  of  the  party  and  the  suc- 
cess of  its  principles  and  policies  can  be  best  maintained 
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by  the  participatioDi  in  its  affairs  of  those  only  who  are 
at  heart  in  sympathy  with  the  objects  and  ends  to  be  at- 
tained by  the  organization,  and  loyal  to  its  tenets.  An  in- 
discriminate right  to  vote  at  a  primary  would  tend,  iu 
many  instances,  to  thwart  the  purposes  of  the  organiza- 
tion -and  destroy  the  party.  A  hindranoe  to  one,  not  a 
member  of  a  party,  from  participating  in  the  selection  of 
.the  party's  delegates  and  candidates  can  in  no  proper 
iiense  be  said  to  interfere  with  the  free  exercise  of  the 
elective  franchise  as  guaranteed  by  the  Constitution.  All 
that  is  required  is  that  the  party  offering  to  vote  at  the 
primary,  in  order  to  be  entitled  to  vote  with  either  of  the 
parties  engaged  in  nominating  candidates  thereat,  shall 
have  aflSliated  with  such  party,  supported  its  candidates 
generally  at  the  last  election,  and  intend  to  do  so  at  the 
next  Open  declaration  of  allegiance  to  party  is  abso- 
lutely essential  to  the  proper  working  of  any  primary 
law.'' 

In  Ex  Parte  Wilson,  decided  July  18,  1912,  125  Pa- 
cific Eeporter,  739,  the  Supreme  Court  of  Oklahoma  in 
the  opinion  delivered  therein  said : 

*'It  is  alleged  that  the  elector  named  in  the  opinion 
was  a  duly  qualified  and  registered  elector  of  the  precinct 
named,  but  did  not  register  as  a  Democrat.  *  *  * 
The  propositions  presented  are,  first,  whether  or  not  a 
qualified  elector,  who  is  not  a  member  of  any  political 
party  having  official  ballots  at  a  general  primary  elec- 
tion, is  entitled  to  vote  at  such  a  primary  election.  Sec- 
ond, whether  or  not  an  elector  may  vote  the  ballot  of  any 
party  he  chooses  to  select  whether  he  is  a  member  of  that 
party  or  not.  Upon  careful  consideration,  we  are  of 
opinion  that  the  constitutional  provisions  contemplated 
that  only  electors  who  are  members  of  political  parties 
shall  participate  in  the  primary  election  for  the  selection 
of  candidates  for  the  respective  parties,  and  then  vote 
only  the  ballot  of  the  party  of  which  they  are  a  member, 
and  that  non-partisan  electors  having  no  party  affilia- 
tions are  relegated  to  their  right  to  participate  in  the 
nomination  of  candidates  for  elective  office  by  petition  in 
the  manner  provided  for  by  the  Primary  Election  Law. 
A  few  plain  and  unquestionable  propositions  will  suf- 
fidently  present  the  views  of  this  court  in  support  of  this 
position. 

Political  parties  are  voluntary  associations  of  elec- 
tors, having  an  organization  and  committee,  and  having 
distinctive  opinions  on  some  or  all  of  the  leading  politi- 
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cal  questions  of  controversy  in  the  state,  and  attempting 
through  their  organization  to  elect  officers  of  their  own 
party  faith  and  make  their  political  principles  the  policy 
of  the  government.  They  are  governed  by  their  own 
nsages  and  establish  their  own  rules. 

No  one  with  any  knowledge  of  the  history  of  our 
country  will  contend  for  a  moment  that  political  parties 
have  not  played  an  important  part  in  shaping  the  des- 
tinies of  our  government ;  nor  that  they  were  not  a  power* 
ful  and  necessary  force  in  a  successful  administration  of 
the  affairs  of  the  national  and  state  governments.  So 
potent  have  they  become  in  determining  the. measures 
and  administering  the  affairs  of  government,  that  they 
are  now  regarded  as  inseparable,  if  not  essential  to,  a 
republican  form  of  government.  •  •  •  The  object  of 
holding  a  primary  election  by  a  political  party  is  to 
select  party  candidates,  and  it  is  too  plain  for  argument 
that  no  voter  should  be  permitted  to  vote  at  a  primary 
election  of  a  political  party,  unless  he  is  a  member  of 
such  a  party;  and  unless  provision  is  made  to  prevent 
persons  voting  at  a  primary  election  for  the  candidates  of 
a  party  who  are  not  affiliated  with  such  party,  the  whole 
scheme  of  nominating  party  candidates  by  a  primary 
election  would  fail,  because  of  being  incapable  of  execu- 
tion.   *     *     • 

**A  primary  election  is  one  for  the  nomination  of  can- 
didates for  office  of  the  respective  political  parties  by 
the  members  thereof.  If  Eepublicans  vote  the  Demo- 
cratic party  ballot,  and  Democrats  vote  the  BepubUcan 
party  ballot,  a  Socialist  vote  any  ballot  but  their  own, 
then  nomination  so  made  cannot  be  said  to  be  party 
nomination.  It  needs  no  argument  for  the  position  that 
to  permit  electors  participating  in  a  primary  election  to 
vote  indiscrimiaately  any  party  ballot  they  might  choose 
to  select^  regardless  of  their  party  affiliations,  would  be 
simply  putting  a  premium  upon  deceit,  dishonesty  and 
fraud,  and  would  make  it  possible  for  the  worst  elements 
of  the  several  political  parties  participating  to  direct  and 
control  their  nominations.  Obviously  all  of  the  provis- 
ions of  the  primary  election  law  were  enacted  by  the  Leg- 
islature to  prevent  electors  from  voting  any  ballot  except 
that  of  their  respective  parties,  and  thereby  prevent 
fraud  and  preserve  the  purity  of  the  ballot.  The  consti- 
tutional provision  of  the  primary  election  law  provides 
only  for  party  elections. 
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No  specific  provision  is  made  by  the  primary  law  for 
testing  the  qualifications  of  an  elector  as  to  his  party  af- 
$liation.  The  inquiry  is,  by  the  general  election  law,  con- 
fined to  the  qualifications  enumerated,  in  which  this  is 
not  included.  Under  the  foregoing  provision,  when  an 
elector  demands  a  party  ballot,  if  the  election  inspector, 
judge,  or  party  watcher  knows  or  has  reasons  to  believe 
that  the  elector  offering  to  vote  is  a  non-partisan  or  not 
^  member  of  the  party  whose  ballot  he  is  attempting  to 
vote  it  is  the  duty  of  such  election  officer  to  challenge  the 
right  of  such  elector  to  vote.  *  *  *  If  the  challenge 
be  on  the  ground  that  the  elector  is  not,  in  good  faith,  a 
member  of  the  party  whose  ticket  he  is  attempting  to 
vote,  the  duty  of  the  inspector  is  the  same  as  upon  a 
challenge  as  to  any  other  qualification.  An  elector  who 
resists  the  challenge  and  makes  oath  that  he  possesses 
the  qualification  contemplated  by  the  Constitution  should 
bear  in  mind  that  the  usual  test  is,  did  the  elector  vote 
the  party  ticket  at  the  last  preceding  general  election? 
Another  rule  of  party  membership  is:  an  elector  who  af- 
filiates with  the  party  and  stands  by  his  party  organiza- 
tion, and  as  such  member  yields  obedience  to  party  rules 
and  usages  and  accepts  and  supports  the  regular  party 
nominations.  •  •  •  Here,  in  the  absence  of  a  statu- 
tory test  of  the  party  qualifications  of  electors  at  a  pri- 
mary election,  the  rules  and  usages  of  the  respective  po- 
litical parties  having  official  ballots  to  be  voted  at  such 
primary  election  must  control/* 

All  that  is  said  by  the  authorities,  supra,  as  to  tests 
of  party  loyalty  and  party  membership,  applies  with 
equal  force  to  electors  voting  and  candidates  voted  for 
in  primary  elections ;  and  whether  applied  by  legislative 
enactment  to  the  one  class  or  the  other,  or  both,  they  are 
equally  reasonable.  It  is  to  be  remarked  that  the  object 
of  the  present  primary  election  law  is,  to  purify  the  poli- 
tics of  the  state  by  preventing  frauds  and  wrong  doing 
in  making  nominations ;  and  it  will  be  in  the  interest  of 
political  parties  and  the  welfare  of  all  the  citizens  of  the 
state  to  effectuate  the  salutary  purpose  designed  by  its 
enactment.  Indeed,  no  political  organization  can  be  ef- 
fective that  does  not  command  public  confidence  and  re- 
spect; therefore,  the  integrity  of  all  party  nominations 
should  be  so  manifest  as  to  put  them  above  being  called 
in  question.  That  the  act  manifests  little  concern  for  the 
independent  voter  is  because  of  his  resentment  of  party 
restraint  and  disavowal  of  party  allegiance.    It,  how- 
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ever,  neither  discredits  his  citizenship  nor  interfered  with 
his  rights,  but  leaves  him  free  to  support,  at  regular  elec^ 
tions,  the  nominees  of  one  of  the  political  parties,  or  to 
yote  for  candidates  without  nominations.  Moreover,  the 
independent  candidate  can  by  petition,  as  provided  by 
section  1453,  Kentucky  Statutes,  get  his  name  on  the  bal- 
lot at  a  regular  election  under  a  device  other  than  that 
of  a  party  designated  by  the  petitition.  That  the 
act  is  in  some^  respects  in  need  of  amendment, 
a  cursory  reading  of  it  will  demonstrate,  but  it  can- 
not fairly  be  said  of  any  of  its  provisions  with  respect  to 
the  qualifications  it  requres  of  those  who  would  partici- 
pate in  or  be  nominated  at  the  elections  held  thereunder, 
that  they  are  unreasonable,  or  obnoxious  to  any  provis- 
ions of  the  State's  Constitution.  Applying  its  provisions 
to  the  case  in  hand  we  find  that  the  elector's  petition 
which  appellees,  Turner  and  others,  tendered  appellant 
in  aid  of  that  of  the  candidate,  Robinson,  to  get  his  name 
on  the  Republican  primary  ballot,  though  sufficient  in 
form  and  substance,  was  properly  rejected  by  appellant, 
because  of  the  insufficiency  of  that  of  the  candidate, 
which  failed  to  state  that  he  **  affiliated  with  the  Republi- 
can party  and  supported  its  nominees  at  the  last  regular 
election.''  But  because  of  our  want  of  jurisdiction  of 
the  appeal  prosecuted  by  appellant  in  the  action  brought 
by  Robinson,  the  candidate,  we  cannot  direct  that  the 
name  of  the  latter  be  not  printed  on  the  ballot  as  was 
directed  by  the  circuit  court;  but  the  judgment  rendered 
by  that  court  which  directed  appellant  to  receive  and  file 
the  petition  of  the  appellees.  Turner  and  others,  is  re- 
versed and  cause  remanded,  with  direction  to  the  circuit 
court  to  dismiss  their  petition.  The  appeal  prosecuted 
by  appellant  from  the  judgment  rendered  in  the  action 
brought  against  him  by  the  candidate,  Robinson,  is  here- 
by dismissed. 

Whole  court  sitting,  except  Judge  Nunn,  whose  illness 
compels  his  absence. 
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Garclher  v.  P.  S.  Ray,  Clerk. 

(Decided  June  20,  1913.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Fkst  Division). 

Ewald  V.  Same. 

Appeal  from  Second  Division. 

Tyler,  et  al.  v.  Same. 

Appeal  from  Third  Division. 

Johnson,  et  al.  v.  Same. 

Appeal  from  Fourth  Division. 

1.  Elections — Primary  Elections — ^Requirements  of  One  Becoming  a 
Candidate  in. — One  who  files  his  petition  to  become  a  candidate 
for  a  party  nomination  in  the  State  primary  election  must,  as 
required  by  section  6  of  the  primary  election  act  in  order  to  get 
his.  name  on  the  party  ballot,  state  therein  1,  that  he  is  a  qualified 
elector;  (i.  e.  of  the  party  whose  nomination  he  seeks)  2,  that  he 
is  a  member  of  such  party;  3,  that  he  affiliated  with  such  party  and 
supported  its  nominees  at  the  last  regular  election. 

2.  Elections — Primary  Elections — ''Qualified  Elector" — ^Definition  ot 
— In  a  municipality  where  registration  obtains,  both  registration 
and  declaration  of  party  affiliation  are  required  by  section  19  of 
the  act,  to  qualify  voters  to  participate  in  primary  elections.  The 
qualifications  of  electors  being  defined  by  section  19,  that  defini- 
tion must  be  applied  to  the  term  "qualified  elector"  in  sectoin  6. 

S.  Elections — Primary  Elections — Constitutionality  of  Act  Providing 
for. — The  act  is  not  repugnant  to  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  as  it  does  not  abridge  any 
privileges  or  immunity  of  a  citizen  of  the  United  States.  The 
privileges  and  immunities  therein  protected  are  those  which  arise 
out  of  the  nature  and  essential  character  of  the  national  govern- 
ment, the  National  Constitution,  the  National  treaties,  or  the  acts 
of  Congress,  as  distinguished  from  those  belonging  to  the  citizens 
of  the  State. 

4.  Elections — Primary  Elections — Constitutionality  of  Act  Providing 
for — Province  of  Legislature. — In  enacting  the  present  primary 
election  law  the  Legislature  did  not,  in  so  far  as  the  objections 
made  to  its  constitutionality  In  these  two  cases  are  concerned, 
transcend  its  powers,  the  question  as  raised  being  wholly  political 
and  relating  wholly  to  the  manner  in  which  the  Legislature  exer- 
cised its  power,  are  matters  with  respect  to  which  the  Legisla- 
ture was  more  competent  to  decide  than  are  the  courts. 
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PERCY  N.  BOOTH,  ALEX.  G.  BARRETT,  JOHN  B.  BASKIN,  R. 
A.  McDOWHLL  and  WIUJAM  KRIBGER  for  appelUnts. 

A.  SCOTT  BULLITT,  J.  IL.  SULLIVAN  and  M.  M.  iLOGAN,  Asslst- 
ant  Attorney  General  for  appellee. 


Opinion  of  the  Court  by  Judge  Settle — ^Dismiss- 
ing Appeals  in  First  Two  Cases  and  Affirming  Judg- 
menis  in  Second  Two  Cases. 

The  above  four  appeals  have  been  considered  to- 
gether, but  the  judgment  in  Charles  T.  Gardner  v.  P. 
S.  Ray,  and  that  in  George  R.  Ewald  v.  P.  S.  Bay,  sec- 
tion 27  of  the  Primary  Election  Law  deprives  us  of  the 
jurisdiction  to  review.  That  section  was  so  construed 
by  us  in  the  cases  of  Paul  C.  Hager  v.  E.  W.  Robin- 
son, and  Paul  C.  Hager  v.  James  W.  Turner,  &c.,  this 
day  decided;  and  as  the  one  opinion  in  those  two  cases 
fully  presents  the  reasons  for  such  construction,  it  is 
deemed  unnecessary  to  repeat  them  here.  The  two  ap- 
peals referred  to  are  therefore  dismissd.  But  for  the 
further  reasons  expressed  in  the  opinion  in  the  Hager 
cases,  supra,  we  have  jurisdiction  of  the  two  remaining 
appeals,  W.  S.  Tyler,  &c.  v.  P.  S.  Bay  and  Carl  C.  John- 
son v.  P.  S.  Ray,  and  consideration  of  the  questions 
raised  by  these  appeals  convinces  us  that  the  action  of 
the  circuit  court  in  sustaining  a  demurrer  to  each  of 
the  petitions  was  not  error.  These  two  cases,  and  those 
of  Charles  T.  Gardner  v.  P.  S.  Bay  and  George  E. 
Ewald  V.  P.  S.  Bay  were  heard  together  by  the  four 
judges  of  the  Common  Pleas  Branch  of  the  Jefferson 
Circuit  Court.  Like  the  Hager  cases,  they  attack  the 
constitutionality  of  the  present  Primary  Election  Law, 
urging  the  same  and  additional  grounds  against  its 
validity.  We  find  in  the  record  an  admirably  written 
opinion  upon  the  questions  presented  and  decided,  in 
which  the  four  circuit  judges,  who  tried  the  cases,  con- 
curred. Though  expressing  the  views  entertained  by 
them  relative  to  all  the  cases  they  were  considering,  it 
is  applicable  to  the  only  two  of  the  cases  before  us  ou 
appeal,  viz:  W.  S.  Tyler,  &c.  v.  P.  S.  Bay;  Carl  J.  John- 
son, &c.  V.  P.  S.  Bay.  We  have  adopted  and  here  in- 
sert, so  much  of  the  opinion  as  we  find  in  accord  with 
the  conclusions  we  have  reached.    It  is  as  follows : 

'*In  each  petition  a  writ  of  mandamus  is     asked 

against  the  clerk  of  the  Jefferson  County  Court  to  com- 

^1  hijn  to  act  according  to  plaintiffs  construction  of  cep- 
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tain  provisions  of  the  Act  of  March  5,  1912,  providing 
for  nominations  by  the  leading  political  parties  of  their 
candidates  for  office  at  primary  elections.  Chares  T. 
Gardner,  desiring  to  become  a  candidate  at  the  primary 
election  to  be  held  under  the  Act  mentioned  on  August 
2,  1913,  for  the  nomination  of  the  Progressive  Party  for 
Eepresentative  from  the  Forty-fourth  Legislative  Dis- 
trict, tendered  to  the  clerk  of  the  Jefferson  County 
Court,  as  required  by  the  Act,  his  petition,  supported  by 
the  requisite  nominating  papers,  asking  that  his  name 
be  placed  upon  the  nominating  ballots  of  that  party. 
The  derk  declined  to  file  the  petition,  on  the  ground  that 
it  showed  that  Gardner  was  not  qualified  under  the 
terms  of  the  Act  to  become  a  candidate  at  the  primary 
election  of  the  Progressive  Party.  The  petition  con- 
tains the  following  statement: 

**I  am  a  member  of  the  Progressive  political  party 
and  affiliated  with  it  and  supported  its  nominees  at  the 
last  regular  election,  which  was  on  November  5,  1912. 

On  the day  of  October,  1912,  at  the  registration 

next  preceding  said  election,  I  was  fully  registered  as 
affiliating  with  the  Democratic  party.  ^^ 

George  E.  Ewald  tendered  to  the  county  clerk  his 
petition  to  have  his  name  printed  on  the  ballots  of  the 
Progressive  party  as  a  candidate  for  that  party's  nomi- 
nation for  Eepresentative  from  the  Forty-sixth  Legis- 
lative District.  For  reasons  similar  to  those  which  led 
him  to  reject  Gardner's  petition,  the  county  clerk  de- 
clined to  file  Ewald 's  application.  Ewald 's  petition 
contains  the  statement:  **I  am  a  member  of  the  Progres- 
sive Political  Party.'' 

C.  J.  Cunningham  tendered  a  petition  that  his  name 
be  placed  upon  the  nominating  ballots  of  the  Democratic 
party  to  be  voted  at  the  Au^st  primary  as  a  candidate 
for  the  Democratic  nomination  for  Eepresentative  from 
the  Fifty-first  Legislative  District.  His  petition  was 
also  rejected.  It  contains  the  statement:  **I  am  a  mem- 
ber of  the  Democratic  political  party,  and  affiliated  with 
it  and  supported  its  nominees  at  the  last  election,  to- 
wit:  November  5, 1912."    He  registered  as  a  Eepublican. 

**Carl  J.  Johnson,  Charles  I.  Groves,  and  Theodore 
H.  Diehl,  who  signed  the  nominating  papers  of  Gard- 
ner have  instituted  a  suit  against  the  county  clerk,  seek- 
ing to  compel  him  to  place  Gardner's  name  on  the  bal- 
lots of  the  Progressive  party. 
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*^W.  I.  Taylor;  A.  E.  Bierbanm  and  Jacob  Emmets- 
berger,  Jr.,  who  signed  the  papers  of  Ewald,  have  filed 
a  similar  suit.  In  each  of  these  cases  the  interest  of  the 
plaintiffs  is  that  of  qualified  electors  of  the  Propressive 
party  who  desire  to  vote  their  choice  at  the  primary. 
These  two  suits  involve  the  same  questions  involved  in 
the  actions  of  Gardner,  and  Ewald,  respectively.  In 
each  of  the  five  cases,  the  plaintiff  has  entered  a  motion 
for  a  writ  of  mandamus  against  the  county  clerk;  in 
each  case,  the  defendant  has  demurred  generally  to  the 
petition;  the  cases  are  submitted  on  the  following  mo- 
tions ard  demurrers. 

'*With  this  preliminary,  we  come  to  a  consideration 
of  the  Act  of  1912,  relative  to  the  qualifications  of  pro- 
spective candidates  at  primary  elections  and  to  the 
petitions  by  which  they  must  initiate  their  candidacy. 
Sec.  6  provides: 

**Any  qualified  elector  who  files  his  petition  and  the 
nominating  petition  of  electors  as  hereinafter  provided, 
and  is  a  member  of  a  political  party  subject  to  the  pro- 
visions of  this  Act,  shall  have  his  name  printed  on  the 
oflScial  nominating  ballot  of  his  party  as  a  candidate  for 
nomination  for  any  office  at  any  primary  election  held 
under  the  •provisions  of  this  Act.  Said  petition  shall 
state  the  name,  age,  postoffice,  address,  political  affilia- 
tions and  all  other  legal  qualifications  of  the  candidate, 
and  shall  be  in  substantially  the  following  form. 

^^The  form  prescribed  requires  that  the  petition  be 
addressed  to  the  officer  with  whom  it  is  required  to  be 
filed  and  *to  the  members'  of  the  particular  party  whose 
nomination  the  candidate  is  seeking.  The  candidate 
must  fill  in  the  following  form : 

*'I  am  a  member  of  the political 

party  and  affiliated  with  it  and  supported  its  nominees 
at  the  last  regular  election. 

''The  'nominating  petition'  referred  to  in  the  ex- 
cerpt first  made  from  Sec.  6  cannot  be  signed  by  any 
one  who  is  not  a  'qualified  elector'  and  'member'  of 
the  political  party  whose  nomination  the  candidate  tot 
whom  he  has  signed  is  seeking  and  who  is  not  registered 
if  he  lives  in  a  precinct  where  registration  is  required. 
'Signatures  contrary  to  the  foregoing  provisions,'  so 
closes  Sec.  6,  'shall  not  be  counted.'  Sec.  6,  therefore, 
very  emphatically  confines  the  right  of  voters  to  sign 
the  nominating  petitions  with  which  candidates  for  nom- 
ination are    required  to  support   their  own  individual 
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petitions^  to  those  of  candidates  seeking  nominations  at 
the  hands  of  the  particular  parties  of  which  the  sign- 
ers are  respectively  qualified  electors.  So  much  for  the 
signers. 

**As  to  the  candidate,  an  analysis  of  Sec.  6  shows 
that  as  a  condition  precedent  to  the  right  to  seek  nomi- 
nation by  any  party  required  to  nominate  by  primary 
one  must  have  the  following  personal  qualifications: 

**1.  He  must,  at  the  time  he  files  his  petition  to  be- 
come a  candidate,  be  a  qualified  elector; 

**2.  He  must,  at  the  time  he  files  his  petition,  be  a 
member  of  a  political  party; 

'*3.  He  must  have,  heretofore,  affiliated  with  that 
party  of  which  he  is  a  member  at  the  time  of  filing  his 
petition. 

*'He  must  have  supported  the  nominees  of  that 
party  at  the  last  regular  election. 

**Any  one  who  measures  up  to  these  qualifications, 
and  who  complies  with  the  formalities  prescribed,  is 
entitled  to  have  his  name  printed  upon  the  official  nomi- 
nating ballot  of  *his  party'  as  a  candidate  for  nomina- 
tion at  a  primary  election. 

**When  Sec.  6  speaks  of  *  qualified  electors*  the  refer- 
ence is,  obviously,  to  electors  within  the  contemplation 
of  the  act  of  which  it  is  a  part  and  which  provides  for 
and  governs  primary  elections  at  which  candidates  for 
office  are  nominated  by  the  voters  of  political  parties 
as  distinguished  from  regular  elections  at  which  offi- 
cers are  chosen  by  the  whole  electorate.  It  is  manifest 
from  even  a  casual  reading  of  Sec.  6  that  the  *  qualified 
elector'  who  seeks  the  nomination  of  any  party  must  be 
a  *  qualified  elector'  of  that  party  and  no  other. 

**Sec.  19  of  the  Act  enumerates  the  *  qualifications 
of  electors'  the  reference  being  particidarly  to  those 
having  the  right  to  vote  at  a  primary  election.  These 
must  possess  the  qualifications  of  voters  at  regular  elec- 
tions. Sec.  145,  Constitution,  prescribes  the  qualifica- 
tions of  voters  at  regular  elections.  Sec.  147  authorizes 
the  Le^slature  to  require  registration  in  certain  cities 
and  towns  and  declares  that  *  where  registration  is  re- 
quired, only  persons  registered  shall  have  the  right  to 
vote.'  The  Legislature  has  required  registration  in  cer- 
tain municipalities,  including  that  class  of  which  the 
City  of  Louisville  is  one.  Sees.  1490  and  1499,  Ken- 
tucky Statutes,  set  aside  certain  days  plreceding  the 
regular  election  day  in  November  oi  each  year  for  the 
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registration  of  voters.  Sec  1555  required  the  offidals 
to  ask  of  each  person  the  question,  ^Wbat  political  party 
do  yon  desire  to  aflUiate  with?'  and  to  record  his  an* 
swer,  if  he  choses  to  give  one,  in  the  registration  book, 
one  must  have  the  constitutional  qualifications  and,  in 
addition,  in  precincts  where  registration  is  required, 
must  have  registered  during  the  days  set  aside  for  that 
formality  immediately  preceding  the  impending  elec- 
tion in  which  he  desires  to  participate.  These  qualifica- 
tions are,  by  Sec.  19  of  the  Act  of  1912,  essential  to 
enable  one  to  participate  in  a  primary  election. 

''In  addition  to  these  qualifications  of  a  voter  in  a 
regrilar  election,  Sec.  19  prescribes  the  special  qualifi- 
cations of  an  elector  in  a  primary  election: 

*'  *In  precincts  where  registration  is  required,  no 
elector,  except  those  entitled  to  be  specifically  regis- 
tered as  herein  provided,  shall  be  entitled  to  vote  in 
any  primary  unless  he  is  registered  in  the  registration 
book  of  said  precinct  for  the  preceding  year  as  affiUat- 
ing  with  the  party  whose  ballot  he  offers  to  vote.  If 
so  registered  he  shall  be  entitled  to  vote  the  ballot  of 
the  party  with  which  he  is  registered,  and  no  other.  In 
other  precincts  qualified  electors  shall  be  allowed  to 
vote  only  the  ballot  of  that  party  with  which  they  de- 
declare  their  aflSliation.' 

**Sec.  20  of  the  Act  authorizes  a  special  registra- 
tion to  be  held  fourteen  days  prior  to  the  date  of  the 
primary  election,  at  this,  voters  who  were,  for  certain 
specified  causes  unable  to  register  at  the  registration  of 
the  preceduiif  fall  and  those  who  were  not  then  qualified 
to  do  feo  may  be  registered  for  the  purpose  of  voting  in 
the  priniiiry  of  that  party  of  which  they  declare  them- 
selves members. 

**  There  is,  therefore,  no  escape  from  the  plain  mean- 
ing of  Sec.  19  that  registration  and  declaration  of  party 
affiliation,  in  precincts  where  registration  is  required 
are  necessary  to  qualify  voters  to  participate  in  pri- 
maries. The  *  qualifications  of  electors'  being  defined 
by  Sec.  19  that  definition  must  be  applied  to  the  term 
*  qualified  elector'  in  Sec.  6,  a  *  qualified  elector*  being 
neither  more  nor  less  than  one  possessing  the  *  qualifi- 
cations of  electors.'  Board  of  Councilmen  of  Frankfort 
V.  Commonwealth,  29  R.,  699. 

**It  7S  very  clear,  in  consequence,  that  no  one  who 

'des  in  a  precinct  where  registration  is  required  is 
'lalified   elector'  unless   he   has  registered  and  de- 
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dared  his  party  affiliation;  and  Sees,  6  and  19  demon- 
strate beyond  question  the  intention  of  the  Legislature 
to  strictly  confine  the  nominations  of  the  parties  to 
which  the  Act  of  1912  applies  to  their  respective  quali- 
fied electorate. 

**The  petition  tendered  by  Gardner  to  the  county 
clerk  showing  that  at  the  registration  preceding  the 
last  regular  election  he  registered  as  a  Democrat;  he 
is,  consequently  not  a  qualified  elector  of  the  Progres- 
sive party  whose  nomination  he  seeks. 

**The  petition  tendered  by  Ewald,  while  stating  that 
he  is  a  member  of  the  Progressive  party,  does  not  show 
that  he  aflSliated  with  it  and  supported  its  nominees  at 
the  last  regular  election,  as  is  required  by  Sec.  6.  More- 
over, it  apears  from  the  record  that  he  registered  as  a 
Democrat;  like  Gardner,  therefore  he  is  not  a  qualified 
elector  of  the  Progressive  party. 

**The  petition  which  Cunningham  tendered  to  the 
county  clerk,  while  stating  that  he  is  a  member  of  the 
Democratic  party  and  aflSliated  with  it  and  supported 
its  nominees  at  the.  last  regular  election,  shows  that 
he  registered  as  a  Bepublican.  He  is  not  a  qualified 
elector  of  the  Democratic  party. 

**It  follows  that  the  county  clerk  properly  rejected 
the  petition  of  Gardner,  Ewald,  and  Cunningham,  un- 
less the  Act  of  1912,  under  the  terms  of  which  he  acted, 
is  open  to  some  constitutional  objection.  It  is  unneces- 
sary to  the  decision  of  these  cases  to  consider  or  deter- 
mine what  is  meant  by  the  requirement  of  Sec.  6  that 
the  petitioner  states  that  he  has  affiliated  with  a  particu- 
lar party  and  supported  its  nominees  at  the  last  elec- 
tion. 

**A  clear  purpose  of  the  Legislature  evidenced  in 
the  Act  is  the  preservation  of  the  integrity  of  the  domi- 
nant political  parties.  This  is  to  be  accomplished,  in 
those  localities  in  which  registration  is  required,  by  con- 
fining the  right  to  vote  in  the  primary  of  any  party  to 
the  publicly  declared  and  legally  recorded  members  of 
that  party  and  by  restricting  the  right  of  candidacy  for 
the  nominations  of  any  party  to  the  publicly  declared 
and  legally  recorded  members  of  that  party  who  have 
been  such,  at  least  since  the  registration  preceding  the 
last  regular  election — ^that  is  to  say,  during  a  period  of 
about  nine  months.  Putting  aside  the  question  as  to 
the  voter,  with  whom  we  are  not  here  called  upon  to 
deal,  the  Act  substantially  prescribes  the  qualificatioiis 
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of  candidates  for  party  nominations  at  party  primaries, 
one  being  that  they  shall  have  been  members  of  the  part- 
ies whose  nominations  they  respectively  seek  since  the 
registration  preceding  the  last  election. 

**It  is  objected  that  this  exclndes  from  candidacy 
for  nominations  several  classes  of  persons:  (1)  Those 
who  registering  or  voting  at  the  last  regular  election  as 
members  of  one  party,  in  good  faith  change  their  politi- 
cal views  and  desire  to  seek  liie  nominations  of  other 
parties;  (2)  Those  who,  becoming  of  age,  since  the  last 
regular  registration  and  election,  aspire  to  candidacy 
for  nominations;  (3)  Those  who,  while  legal  voters, 
were  by  unavoidable  casualty  or  misfortune  prevented 
from  registering  or  participating  in  the  last  regular 
election;  (4)  Those  who,  moving  from  other  states  into 
precincts  of  this  state  where  registration  is  ncessary 
since  the  last  registration  and  election,  had  no  oppor- 
tunity to  register  or  to  participate  in  the  last  election; 
and  (5)  Those  who,  moving  from  precincts  in  this  state 
where  registration  is  not  required  into  precincts  of  this 
state  where  it  is  required,  could  not  register  prior  to 
the  last  election.  It  is  claimed  that  in  view  of  the  ex- 
clusion of  these  several  classes  from  the  right  to  become 
candidates  for  party  nominations  they  are  denied  a 
privilege  which  is  specially  accorded  others,  contrary 
to  those  prohibitions  of  the  State  C!onstitution  against 
the  panting  of  exclusive  privileges  and  relative  to  the 
exercise  of  arbitrairy  power  and  contrary  to  the  declara- 
tion of  the  Fourteenth  Amendment  to  tihie  Federal  Con- 
stitution that  no  state  shall  abridge  the  privileges  and 
immunities  of  citizens  of  the  United  States. 

**  Considering  first  the  alleged  repugnance  of  the 
Act  of  1912  to  the  Fourteenth  Amendment,  it  seems 
sufficient  to  say  that  the  privileges  and  immunities  of 
citizens  of  the  United  States  which  are  protected  against 
abridgment  by  the  states  are  those  which  arise  out  of 
the  nature  and  essential  character  of  the  National  gov- 
ernment; the  National  Constitution,  the  National  treat- 
ies, or  the  acts  of  Congress,  as  distinguished  from  those 
belonging  to  the  citizens  of  a  state.  Slaughter  House 
Cases,  16  Wall.,  36. 

**The  right  to  a  voice  in  the  selection  of  officials  is 
not  such  a  privilege;  it  is  a  mere  political  ri^ht,  con- 
ferred by  the  state  alone  upon  such  equal  conditions  as 
it  deems  wise,  which  the  Legislature  may  regulate  to  any 
extent  not  prohibited  by  the  Constitution,  State  and 

Digitized  by  VjOOQIC 


Gardner  v.  Bay,  etc.  517 

Federal.     Minor  v.  Happersett,  21  Wall,  162;  Cooley 
Constitutional  Limitations  (6  Ed.),  762. 

**Tlie  exclusion  by  the  state  from  the  right  of  suf- 
frage carries  with  it  the  exclusion  from  the  right  to  hold 
office.    Atchison  v.  Lucas,  83  Ky.,  451. 

**If  exclusion  from  the  right  to  vote  is  not  ian 
abridgment  of  the  privileges  of  citizens  of  the  United 
States,  exclusion  from  the  kindred  political  right  to 
hold  office  is  not;  this  being  true,  neither  is  exclusion 
from  the  right  of  candidacy  for  office  such  an  abridg- 
ment. How  much  less  is  exclusion  from  candidacy  for 
mere  nomination  as  a  candidate  for  office. 

**  Coming  now  to  the  particulars  in  which  the  Act 
of  1912  is  said  to  be  offensive  to  the  Constitution  of 
Kentucky,  the  opinion  of  the  Court  of  Appeals  of  Ken- 
tucky touching  this  legislation  in  Hodge  v.  Bryan,  149 
Ky.,  110,  seems  to  necessarily  exclude  the  idea  that  it 
grants  exclusive  privileges  or  is  an  expression  of  arbi- 
trary power.  The  Legislature  may  prescribe  qualifi- 
cations for  office  holders,  but  it  cannot  exclude  persons 
from  office  or  from  candidacy  for  office.  In  re  Callahan, 
200  N.  T.,  59;  93  N.  E.,  262;  Rathbone  v.  Wirth,  150 
N.  T.,  450;  34  L.  R.  A.,  408;  Indiana  v.  Denny,  4  L.  R. 
A.,  65,  (Ind.) ;  Evansville  v.  Indiana,  4  L.  R.  A.,  (Ind.). 

**If  the  Act  of  1912  operated  to  exclude  from  public 
position  any  one  qualified  to  hold  office  or  interfered 
with  the  enjoyment  of  the  elective  franchise,  it  would 
be  invalid.  But  it  has  no  bearing  on  the  right  to  hold 
or  become  a  candidate  for  office  or  upon  the  right  of 
suffrage.  The  primary  provided  for  is  not  an  election 
within  the  meaning  of  the  Constitution.  Hodge  v. 
:^an,  149  Ky.,  110;  Montgomery  v.  Chelf,  118  Ky.,  766. 

**The  Act  of  1912  dealt,  as  its  title  indicates,  with 
*the  nominations  of  candidates  by  political  parties  at 
primary  elections'  and  the  *  placing  of  names  of  candi- 
dates on  the  ballots  to  be  voted  for  at  general  elections.' 
The  right  of  any  qualified  person  who  may  desire  to 
run  for  office  is  fully  preserved  by  other  appropriate 
legislation.  It  is  argued  that  the  Act  is  invalid  in  that 
it  prevents  two  or  more  parties  nominating  the  same 
candidates  and  the  contention  is  supported  by  author- 
ity. It  has  been  held  that,  in  the  absence  of  statute,  a 
candidate's  name  may  appear  more  than  once  on  the 
ballot:  Miller  v.  Pennoyer,  23  Ore.,  364;  31  Pac,  830; 
Payne  v.  Hodgson,  34  Utah,  269;  97  Pac,  132;  Fisher 
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V.  Dudley,  74  Md.,  242,  12  L.  E.  A.,  586;  Simpson  v. 
Osborne,  52  Kan.,  328,  34  Pac,  747. 

^'It  has  been  held  also  that  a  statnte  prohibiting  the 
appearance  of  a  candidate's  name  on  the  ballot  more 
than  once  is  invalid:  Mnrphy  v.  Cnrry,  137  Cal.,  469;  59 
L.  R.  A.,  97;  In  re  Callahan,  200  N.  Y.,  59;  93  N.  E., 
262;  Johnson  v.  Grand  Forks  Co.,  113  N.  W.,  1074, 
(Ind.). 

**Sueh  statutes  have  also  been  upheld:  Todd  v.  Elec- 
tion Commissioners,  104  Mich.,  474;  29  L.  B.  A.,  330; 
State  V.  Bode,  55  Ohio  St.,  224,  34  L.  B.  A.,  498;  State 
V.  Porter,  13  N.  D.,  406;  67  L.  B.  A.,  473;  State  v.  Super- 
ior Ct.,  60  Wash.,  370,  HI.  Pac,  233. 

*'In  Kentucky,  Sec.  1454  of  the  Statutes  governing 
regular  elections  provides  that  where  a  person  has  been 
nominated  by  convention  and  is  also  a  candidate  by 
petition,  *his  name  shall  be  placed  on  the  ballot  at  once.' 
This  statute  has  never  been  declared  invalid,  but  was 
cited  and  approved  in  Eversole  v.  Holliday,  123  Ky.,  at 
page  503,  where  it  is  said : 

**  *The  purpose  of  the  statute  as  made  manifest  by 
its  reading  was  to  prevent  the  same  person  from  being 
placed  on  the  ballot  in  two  places — ^as  nominee  of  the 
party  and  by  petition.' 

*'The  eflFect  of  the  Act  of  1912  is  to  prohibit  the 
nomination  of  any  candidate  by  more  than  one  of  the 
parties  subject  to  its  provisions.  It  is  not  thought  that 
this  is  contrary  to  any  constitutional  principle.  The 
Constitution  embodies  limitations  upon  the  power  of 
the  Legislature.  That  instrument  in  no  way  curtails 
the  right  of  the  Legislature  relative  to  the  manner  or 
methods  of  nominating  candidates  for  oflSce.  In  the  ab- 
eence  of  constitutional  limitation,  it  seems  that  the 
Legislature  has  the  inherent  authority  to  legislate  on 
the  subject,  free  from  judicial  obstruction.  In  State  v. 
Superior  Court,  supra,  the  Supreme  Court  of  Washing- 
ton said: 

**  'Political  parties  being  neither  mentioned,  !pro- 
tected  nor  favored  in  the  Constitution,  a  law  will  not 
be  held  unconstitutional,  although  in  its  workings  it 
may  destroy  those  organizations.* 

''And  in  State  v.  Nichols,  50  Wash.,  508,  97  Pac, 
728;  in  answer  to  the  argument  that  the  primary  law 
there  under  consideration  would  tend  to  disrupt  political 
"oarties  the  same  court  said : 
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"  *It  seems  to  us  this  is  a  political  rather  than  a  judi- 
cial question,  and  that  an  appeal  from  the  legislative  de* 
dsion  must  be  made  to  tiie  people  rather  than  to  the 
courts/ 

''It  is  no  less  within  the  province  of  the  Legislature 
to  enact,  without  judicial  interference,  laws  tending  to 
preserve  the  integrity,  of  political  parties.  It  is  said 
in  Bouse  v.  Thompson,  228  HI.,  522;  81  N.  E.,  1109:  *The 
object  of  holding  a  primary  election  by  a  political  party 
is  to  select  party  candidates,  and  it  is  too  plain  for  argu- 
ment that  no  voter  should  be  permitted  to  vote  at  the 
primary  election  of  a  political  party  unless  he  is  a  mem- 
ber of  such  party,  and  unless  provision  is  made  to  pre- 
vent i>ersons  voting  at  a  primary  election  for  the  can- 
didates of  a  party  who  are  not  affiliated  with  such  party, 
tile  whole  scheme  of  nominating  party  candidates  by  a 
primary  election  would  fail  because  of  being  incapable 
of  execution  •  *  *.  The  members  of  the  several  politi- 
cal parties  must  be  guaranteed  by  law  the  right  to  select 
their  candidates  for  office  with  the  same  freedom  as  they 
have  the  right  to  choose  them  after  they  are  nominated, 
or  the  primary  election  at  which  they  vote  for  candidates 
is  a  delusion  and  a  fraud  upon  the  individual  voter 
•  •  *.  **If  the  independent  voter  or  the  voted  affiliated 
with  an  opposition  party  can  vote  at  the  primary  elec- 
tion of  a  party  with  which  he  has  no  political  affiliation, 
and  thereby  control  the  nominations  of  a  party  to 
which  he  is  opposed  and  whose  candidates  he  will  vote 
against  at  the  polls,  the  freedom  of  the  primary  elec- 
tion is  destroyed.  What  regulations  should  be  had  to 
secure  fair  primary  elections  must  rest  largely  with 
the  Legislature,  and  the  courts  should  not  override  the 
discretion  placed  in  that  branch  of  the  government  by 
the  Constitution,  unless  it  clearly  apears  that  the  con- 
stitutional rights  of  the  individual  voter  have  been  in- 
fringed.^ State  V.  Superior  Court,  60  Wash.,  370,  11 
Pac.,  233;  Britton  v.  Commissioners,  129  Cal.,  337;  51 
L.  E.  A.,  115;  State  v.  Flaharty,  136  N.  W.,  76,  41  L. 
E.  A.,  (N.  S.),  132;  State  v.  Curyea,  138  N.  W.,  165, 
41  L.  E.  A.,  (N.  S.),  1088. 

**We  are  clear  that  in  the  Act  of  1902  the  Legisla- 
ture, unrestrained  by  constitutional  restrictions,  has 
not,  in  so  far  as  the  particular  matters  here  involved 
are  concerned,  transcended  its  powers.  The  questions 
raised  are  political,  relating  wholly  to  the  manner  in 
which  the  Legislature  has  exercised  its  power.    With 
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this  the  courts  have  no  authority  to  concern  themselves. 
Were  it  our  province  to  pass  upon  the  question  of  the 
reasonableness  or  unreasonableness  of  the  regulations 
prescribed  by  the  Legislature  in  a  matter  wholly  within 
its  control,  we  would  not  pronounce  them  at  all  un- 
reasonable; but  we  consider  the  Legislature  itself  more 
competent  to  decide  that  matter. 

**It  is  urged  that  in  requiring  the  prospective  can- 
didate to  state  in  his  petition  that  he  supported  at  the 
last  election  the  nominees  of  the  party  whose  nomina- 
tion he  seeks.  Sec.  6  offends  against  Sec.  147  of  the 
Constitution.  This  argument  assumes  that  Sec.  6  re- 
quires the  candidate  to  disclose  his  vote  at  the  last  elec- 
tion.   It  is  provided  in  Sec.  147,  Constitution : 

**  *A11  elections  by  the  people  shall  be  by  secret  offi- 
cial ballot,  furnished  by  public  authority  to  the  voters 
at  the  polls,  and  marked  by  each  voter  in  private  at  the 
polls,  and  then  and  there  deposited.' 

**The  argument  might  be  answered  by  pointing  out 
that  Sec.  6  of  the  Act  does  not  require  the  candidate  to 
do  more  than  to  say  that  he  affiliated  with  his  party, 
and!  *  supported  its  nominee.'  Perhaps  that  is  not  equi- 
valent to  requiring  him  to  state  that  he  voted  for  its 
nominees.  But,  assuming  that  it  is,  it  does  not  neces- 
sarily follow  that  Sec.  6  violates  the  Constitution.  The 
presumption  is  always  to  be  indulged  in  favor  of  the 
constitutionality  of  an  act  of  the  Legislature.  Daniels 
V.  Trustees,  78  Ky.,  542.  The  presumption  is  always  to 
be  indulged  that  it  is  not  the  purpose  of  the  Legislature 
to  infringe  the  Constitution.  Commonwealth  v.  Inter- 
national Harvester  Co.,  131  Ky.,  551. 

**  Presuming  then  that  the  Legislature  did  not  in- 
tend that  Sec.  6  should  violate  the  constitutional  pro- 
vision that  elections  shall  be  'by  secret  official  ballot,' 
we  may  consider  what  is  meant  by  this  phrase.  Under 
the  circumstances,  resort  to  that  rule  of  construction 
which  allows  consideration  of  the  prior  state  of  the  law 
and  the  evil  to  be  remedied  is  justified.  In  Cooley's  Con- 
stitutional Limitations,  (6  Ed.),  760,  it  is  said  of  voting 
by  ballot:  *The  distinguishing  feature  of  this  mode  of 
voting  is  that  every  voter  is  thus  enabled  to  secure  and 
preserve  the  most  complete  and  inviolable  secrecy  in 
regard  to  the  persons  for  whom  he  votes,  and  thus 
escapes  the  influence  which,  under  the  system  of  oral 
iffrages,  may  be  brought,  to  bear  upon  him  with  a 
3W  to  overbear  and  intimidate,  and  thus  prevent  the 
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real  expression  of  public  sentiment.  •  •  •  The  system 
of  ballot  voting  rests  upon  the  idea  that  every  elector 
is  to  be  entirely  at  liberty  to  vote  for  whom  he  pleases 
and  with  whsit  party  he  pleases,  and  that  no  one  is  to 
have  the  right,  or  be  in  position  to  question  his  inde- 
pendent action,  either  then  or  at  any  subsequent  time.' 

**It  is  said  in  15  Cyc,  289,  Note  4,  with  reference  to 
constitutional  or  statutory  requirements  as  to  secret 
ballots:  *The  object  of  this  privilege  is  to  secure  the  in- 
dependence of  the  voter  and  enable  him  to  express  his 
preference  secretly,  without  being  subject  to  intimida- 
tion or  being  made  the  victim  of  ill-will  of  persecutions 
on  account  of  his  vote.' 

**The  primary  purpose  of  the  secret  ballot  may, 
therefore,  be  taken  to  be  the  protection  of  the  voter.  It 
is  unanimously  held  that  a  voter  cannot  be  compelled  to 
disclose  how  he  voted.  It  is  held  in  some  cases  that  he 
may  waive  his  privilege  of  silence  and  testify  in  judi- 
cial proceedings.  Dixon  v.  Orr,  49  Ark.,  238,  4  Am.  St. 
E.,  42;  Boyer  v.  Teague,  106  N.  C,  576,  19  Am.  S.  E., 
547;  Cooley  Constitutional  Limitations,  (6  Ed.),  763. 

**In  Johnson  v.  Commonwealth,  90  Ky.,  53,  it  was 
said  by  the  Court  of  Apeals  of  Kentucky:  *The  system 
of  voting  by  ballot  is  based  upon  the  idea  that  it  makes 
the  action  of  the  voter  independent,  and  to  enable  him 
to  vote  for  whom  he  pleases.  No  one  has  the  right  to 
examine  the  ballot  of  the  voter,  or  to  testify  as  to  its 
contents  with  a  knowledge  acquired  in  any  other  mode 
than  in  the  information  given  him  by  the  voter  himself. 
His  ballot,  says  Mr.  Justice  Cooley,  *is  absolutely  privi- 
leged, and  the  veil  of  secrecy  should  be  impenetrable, 
unless  the  voter  voluntarily  lifts  it.' 

**In  Commonwealth  v.  Barry,  98  Ky.,  394,  the  court 
held  that,  in  the  prosecution  of  an  election  officer  for 
falsifying  the  returns,  the  testimony*  of  voters  as  to 
how  they  voted  was  not  admissible,  the  ruling  being  ap- 
parently based  largely  upon  the  fact  that  *it  would  be 
dangerous  practice  to  allow  the  official  action  of  the  offi- 
cers of  the  election,  watched  and  inspected  as  it  may 
be  by  inspectors,  to  be  contradicted  by  the  parol  testi- 
mony of  the  voter.  V  This  was  followed  in  Major  v. 
Barker,  99  Ky.,  305,  a  contested  election,  where  it  is 
eaid:  *It  is  conceded  that  the  voter  cannot  be  com- 
pelled by  subpoena  to  appear  and  testify  how  he  marked 
his  ballot.  If  he  were  permitted  to  so  testify  he  could 
then  be  subjected  to  a  moral  compulsion  from  his  party 
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associates.  One  party  might  obtain  from  willing  wit- 
nesses testimony  which  the  other  party  would  be  power- 
less to  rebnt  because  nnable  to  compel  a  statement  of 
the  trath.  It  is  admitted  that  injustice  may  be  done  in 
individual  cases  by  the  application  of  this  rule,  but  the 
consideration  mentioned  and  the  evident  policy  of  the 
law  that  the  secrecy  of  the  ballot  should  be  inviolable 
outweigh  the  occasional  hardships.' 

**In  Tunks  v.  Vincent,  106  Ky.,  829,  a  contested  elec- 
tion case,  it  is  held  on  authority  that  one  who  has  voted 
illegally  is  a  competent  witness  as  to  how  he  voted  and 
may  be  compelled  to  disclose  it  unless  he  pleads  that  he 
would  thereby  incriminate  himself,  a  ruling  which  em- 
phasizes the  protecting  character  of  the  secret  ballot 
as  to  legal  voters.  In  these  cases  questions  arising 
directly  out  of  and  intimately  involving  the  conduct  of 
elections .  were  at  issue  and  disclosures  by  electors  of 
their  votes  had  direct  bearing  upon  the  elections  them- 
selves. It  is  not  necessary  to  attempt  to  say  what  is 
meant  by  the  constitutional  requirement  of  a  secret 
ballot;  but  it  is  apparent  that  its  spirit  does  not  extend 
to  the  point  of  preventing  the  Legislature  requiring  that 
a  candidate  for  a  party  nomination  shall  establish  his 
membership  in  that  party  by  stating  that  he  voted  for 
its  nominees  at  the  last  election.  This  has  no  connec- 
tion with  the  election  and  is  not  related  to  the  purpose 
which  evolved  the  secret  ballot  nor  to  the  evil  it  was 
designed  to  remedy. 

**  Finding  no  infirmity  in  the  Act  of  1912,  we  must 
sustain  the  demurrers  to  the  several  petitions.'' 

For  the  reasons  indicated  in  the  beginning  of  the  opin- 
ion the  appeals  in  the  cases  of  Chas.  T.  Gardner  v.  P.  S. 
Ray  and  Geo.  R.  Ewald  v.  P.  S.  Ray  are  dismissed ;  and 
the  judgments  in  the  cases  of  W.  S.  Tyler,  &c.  v.  P.  S. 
Ray  and  Carl  J.  Johnson,  &c.  v.  P.  S.  Ray  are  affirmed. 

Whole  court  sitting  except  Judge  Nunn,  absent  by 
reason  of  illness. 
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Kttitucky  Coal  and  Timber  Development  Company 
V.  Carroll  Hardwood  Lmnber  Company,  et  aL 

(Decided  June  20,  1913.) 

Appeal  from  Breathitt  Circuit  Court. 

1.  (Land — ^Adyerse  Possession — Evidence. — In  an  action  involving 
title  to  timber  on  certain  lands,  evidence  of  adverse  possession  by 
the  defendants'  grantors  examined,  and  held  sufficient  to  take 
the  case  to  the  Jury,  and  to  sustain  a  verdict  in  favor  of  the  de- 
fendants. 

2.  Land— Adverse  Possession — ^Instructions. — ^In  an  action  involving 
title  to  timber  on  certain  lands,  instructions  examined  and  held 
properly  to  present  the  question  of  adverse  possession. 

8.  Land — Timber— ^Severance —  Title — Parol  £^ridence — ^Pleading.— 
•Where  a  contract  for  the  sale  of  timber  is  silent  as  to  its  sever- 
ance from  the  soil  and  the  time  of  removal,  parol  evidence  of  the 
intention  of  the  parties  is  admissible  without  a  plea  of  forfeit- 
ure. 

4.  Land — ^Timtber — Severance — Title.— Where  a  contract  for  the  sale 
of  timber  is  silent  as  to  its  severance  from  the  soil,  the  intention 
of  the  parties  may  be  shown  by  parol  evidence,  and  if  it  appears 
from  the  situation  of  the  parties  and  from  the  circumstances  sur- 
rounding them  that  a  severance  of  the  timber  from  the  soil  was 
contemplated  at  the  time  of  the  execution  of  the  contract,  the  title 
.  of  the  vendee  will  be  defeated  unless  he  cuts  and  removes 
the  timber  from  the  land  within  a  reasonaible  time,  and  a  delay 
of  fourteen  years  will,  as  a  matter  of  law,  work  a  forfeiture  of 
the  tiUe. 

6.  iLand — Timber — Severance — ^Time  for  Removal. — Where  a  con- 
tract for  the  sale  of  timber  is  silent  as  to  its  severance  and  time 
for  removal,  but  the  parties  agree  that  the  vendee  is  not  to  cut 
and  remove  the  timber  until  a  certain  land  company  begins  to 
operate  in  that  vicinity,  the  vendee  has  a  reasonable  time  there* 
after  within  which  to  cut  and  remove  the  tim'ber  from  the  land. 

6.  Land — ^Timber — Severance —  Title —  Instructions. —  Where  in  an 
action  involving  the  title  to  timber,  defendants  claim  the  title  by 
virtue  of  a  deed  executed  fourteen  years  prior  to  the  bringing  of 
the  action,  it  was  error  to  assume  in  the  instructions  that  the  de- 
fendants had  title,  when  there  was  evidence  tending  to  show  that 
at  the  time  of  the  execution  of  the  deed  a  severance  of  t}ie  tim- 
ber from  the  soil  was  contemplated  by  the  parties,  and  that. the 
defendants  had  failed  to  cut  and  remove  it  within  a  reasonable 
time. 

7.  Land — ^Title— Adverse  Possession — ^Elvidence.— Where  plaintiff  re- 
lies on  certain  patents  and  defendants  rely  on  the  adverse  posses- 
sion of  a  remote  grantor,  it  was  not  error  to  direct  a  verdict  in 
favor  of  plaintiff  as  to  the  land  covered  by  bis  patents,  wlien  the 

*  evidence  failed  to  fthow  that  the  detfendants'  grantor  marked  out 
a  boundary  and  entered  upon  the  lands  covered  by  the  patents 
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prior  either  to  the  time  that  the  patents  were  issued  or  the  sur- 
Teys  made. 

8  ILend—Excluded  Prom  the  Petition — Peremptory.  Instruction — 
Error. — It  is  error  to  direct  a  verdict  in  favor  of  plaintiff  for  lands 
excluded  by  the  petition. 

9.  Land — Patents— Location— Evidence.— Where  the  evidence  of  the 
location  of  certain  old  patents  is  so  vague,  indefinite  and  uncer- 
tain as  to  make  their  location  a  matter  of  mere  guesswork,  it  la 
not  error  to  refuse  to  submit  to  the  Jury  the  question  of  their  loca- 
tion. 

J.  J.  C.  BACH,  GRANNIS  BAOH,  McGUIRE  &  McGUIRB  and 
HAZELRIGO  &  HAZELRIOG  for  appellant. 

McQUOWN  &  BECKHAM,  O'REAR  &  WILiLIAMS,  CHESTER 
GOURLEY,  C.  W.  CAMPBELL,  G.  W.  FLEENOR  and  O.  H.  POLLARD 
for  appellees. 

Opinion  op  the  Coubt  by  William  Rogers  Clay, 
Commissioner — ^Reversing  on  Original  and  Cross  Ap- 
peals. 

In  the  month  of  February,  1912,  plaintiff,  Kentucky 
Coal  and  Timber  Development  Company,  brought  this 
action  against  the  Carroll  Hardwood  Lumber  Company, 
U.  B.  Buskirk  and  S.  M.  Croft,  partners,  composing  The 
Kentucky  Eiver  Hardwood  Company,  Harrison  Banks, 
Lex  Smith  and  Miles  Smith,  its  employees,  to  enjoin 
them  from  entering  upon  or  cutting  any  poplar,  walnut, 
cucumber  or  ash  trees  from  a  tract  of  land  consisting  of 
about  1,200  acres,  and  located  in  Breathitt  county,  Ken- 
tucky, on  the  headwaters  of  the  South  Fork  of  Quick- 
sand Creek,  a  tributary  of  the  North  Fork  of  the  Ken- 
tucky River.  The  defendants,  the  Kentucky  River 
Hardwood  Company  and  its  owners,  Buskirk  and  Croft, 
denied  the  title  of  plaintiffs,  and  pleaded  title  in  them- 
selves to  certain  branded  timber  situated  on  the  land 
in  controversy.  A  temporary  injunction  was  asked  for 
and  obtained.  During  the  progress  of  the  action  plaint- 
iff dismissed  as  to  certain  portions  of  the  land  included 
within  the  boundary  set  out  in  the  petition,  and  the 
question  of  ownership  and  possesion  of  the  branded 
trees  claimed  by  defendants  was  transferred  to  the  ordi- 
nary docket  for  trial  by  jury.  As  to  the  timber  on  cer- 
tain portions  of  the  tract  described  in  the  petition,  the 
trial  court  gave  a  peremptory  instruction  in  favor  of 
plaintiff.  The  question  of  ownership  and  title  to  the  re- 
maining part  of  the  timber  was  submitted  to  the  jury, 
and  there  was  a  finding  in  favor    of  the   defendants. 
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From  the  judgment  predicated  on  the  verdict,  plaintifE 
appeals  and  defendants  prosecute  a  cross  appeal. 

The  principal  chain  of  plaintiff 's  title  is  through  a 
patent  for  154,800  acres  of  land,  issued  to  Stephen  G. 
Ried,  June  15,  1872,  from  which  there  are  excluded  25,- 
800  acres  of  land  theretofore  patented  and  otherwise 
appropriated.  PlaintijBf  proved  his  chain  of  title  from 
Stephen  G.  Eeid,  and  introduced  its  surveyor,  H.  H.  Gib- 
son, who  testified  that  there  were  no  patents  older  or 
senior  to  the  Eeid  patent  lying  within  the  boundary  in 
controversy  except  nineteen  patents,  some  of  which  lie* 
entirely  within  that  boundary,  while  others  lie  only 
partially  within  that  boundary.  The  following  are  the; 
nineteen  excluded  patents : 

(1)^  Benjamin  Clemojis  patent.  No.  11,141,  for  50 
acres,  issued  June  21, 1848,  lying  along  South  Quicksand 
Creek,  at  the  mouth  of  Oldhouse  Branch. 

.  (2)    Benjamin  Clemens  patent,  No,  11,139,  for  50 

acres,  issued ,  lying  on  Soutk 

Quicksand  Creek  a  short  distance  above  Land  Fork. 

(3)  Benjamin  Clemens  patent.  No.  11,138,  dated 
June  2,  1848,  for  50  acres,  lying  on  the  South  Fork  of 
Quicksand,  just  below  the  mouth  of  Six  Mile. 

(4)  Benjamin  Clemens  patent.  No.  11,140,  dated 
June  2,  1848,  for  50  acres,  lying  on  the  head  of  South 
Fork  of  Quicksand,  just  above  the  mouth  of  Six  Mile. 

(5)  Combs  and  Byrne  patent.  No.  43,139,  dated 
January  1,  1870,  for  200  acres,  located  just  west  of  the 
old  conditional  line  between  Moses  Clemens  and  John 
demons. 

(6)  Combs  and  Byrne  patent.  No.  43,147,  issued 
January  1, 1870,  for  20  acres,  lying  on  Oldhouse  Branch 
just  above  its  mouth. 

(7)  Combs  and  Byrne  patent,  No.  43,138,  issued 
January  1,  1870,  for  200  acres,  lying  on  Shepherd's 
Fork  of  the  South  Fork  of  Quicksand,  adjoining  patent 
No.  43,137. 

(8)  Combs  and  Davis  patent,  No.  43,343,  dated 
August  8,  1868,  for  200  acres,  lying  on  the  east  side  of 
the  South  Fork  of  Quicksand,  including  the  mouth  of 
Five  Mile  Branch. 

(9)  Combs  and  Byrne  patent,  No.  41,344,  dated 
August  8,  1868,  for  200  acres,  lying  at  the  head  of  Boad 
Fori:  of  the  South  Fork  of  Quicksand. 

Of  this  land  onlv  a  small  portion  of  the  southwest- 
ern comer  is  incluaed  in  the  land  in  controversy. 

Digitized  by  V^OOQIC 


526  KENTUCKY  BEPOETS,        [Vol.  154. 

(10)  Daniel  Duff  patent,  No.  25,277,  issued  Jnne  23, 
1847,  for  50  acres,  lying  along  the  South  Fork  of  Quick- 
sand, and  just  below  Boar  Hollow. 

(11)  John  demons  patent.  No.  51,702,  dated  May 
1,  1876,  for  200  acres,  lying  on  the  Laurel  Fork  of  the 
South  Fork  of  Quicksand. 

(12)  Moses  Clemons  patent,  No.    41,338,     issued 

,  for  a  tract  of  land  lying  near 

the  head  of  Two  Mile. 

(13)  John  Clemons  patent,  No.  41,339,  issued  Aug- 
ust 8, 1868,  covering  a  tract  of  land  at  the  head  of  Five 
Mile. 

(14)  Manford  Stacey    patent   No.    42,855,    issued 

,  covering  a  tract  of  land  on  Five 

Mile. 

(15)  George  Bradley  patent.  No.  42,773,  issued 
May  3,  1870,  for  a  tract  of  land  on  Six  Mile. 

(16)  M.  J.  Amix  patent.  No.  43,142,  issued  June 
27, 1879,  for  a  tract  of  land  lying  upon  Upper  Twin  and 
Lick  Branches  of  Main  Quicksand  Creek. 

A  small  portion  of  land  lies  across  the  dividing  line 
between  Main  Quicksand  and  South  Quicksand,  within 
the  boundary  in  controversy. 

(17)  The  John  Clemons  patent.  No.  41,340,  issued 
August  8,  1868,  for  100  acres,  only  a  very  small  portion 
of  which  lies  within  the  boundary  in  controversy. 

(18)  Isaac  Clemons  patent.  No.  20,774,  for  50  acres, 
now  known  as  the  Goflf  tract,  lying  on  Wahiut  Cove 
Branch  of  Two  Mile. 

(19)  C.  B.  McQuinn  patent.  No.  20,785,  issued  Dec- 
ember 29,  1852-  for  50  acres,  a  tract  of  land  lying  on 
Plum  Cove  Hollow  and  Cane  Patch  Branch  of  Two  Mile. 

Of  the  foregoing  patented  boundaries,  Nos.  10,  11, 
12,  13,  14  and  15  are  expressly  excluded  by  plaintiff's 
petition.  PlaintiJBf  also  proved  title  through  the  Combs 
and  Byrne  patents  Nos,  43,137  and  43,138  and  dismissed 
its  action  as  to  Combs  and  Byrne  patent  No.  43,139. 
Plaintiff  also  claimed  title  under  Combs  and  Davis 
patents  Nos.  41,343  and  41,344.  It  further  appears  that 
Benjamin  Clemons,  who  owned  patents  Nos.  11,138, 
11,139,  11,140  and  11,141,  died  leaving  fifteen  chUdren. 
Plaintiff  has  acquired  by  deed  the  interests  of  several 
of  these  children.  Moses  Clemons,  one  of  the  chUdren, 
acquired  the  interests  of  seven  of  the  children.  Plain- 
tiff showed  further  title  to  the  land  in  controversy  by 
purchasing  from  certain  heirs  and  vendees  of  Moses 
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demons.  These  purchases,  however,  were  made  after 
the  timber  thereon  had  been  purchased  by  defendants. 

Defendants  claim  title  to  the  timber  in  controversy 
lying  on  several  tracts  of  land  embraced  in  the  bound- 
ary in  dispute,  by  purchase  from  Hagins  and  Clark, 
who  purchased  the  same  from  Harrison  demons  and 
from  the  widow  and  certain  children  of  Moses  demons. 
Defendants  also  attempted  to  prove  a  chain  of  title 
through  Davis  Eosa  and  James  Curry,  under  and  by 
virtue  of  certain  grants  made  by  the  Commonwealth 
of  Virginia  to  Eoss  and  Curry  in  the  year  1788.  The 
court,  however,  refused  to  permit  the  introduction  of  de- 
fendants* title  under  the  Ross  and  Curry  patents.  De- 
fendants, therefore,  relied  on  the  possessory  title  of 
Moses  Clemens  and  his  heirs. 

As  plaintiflF  owns  an  undivided  interest  in  the  four 
patents  issued  to  Benjamin  demons,  and  defendants 
own  an  undivided  interest  in  the  timber  thereon,  the 
trial  court  reserved  for  future  determination  the  rights 
of  the  parties  under  and  by  virtue  of  those  patents.  Of 
this  action  of  the  trial  court  there  is  no  complaint  fronu 
either  side. 

Upon  the  question  of  Moses  demons'  possessory 
title  to  the  main  portion  of  the  land,  the  evidence  in  sub- 
stance is  as  follows: 

For  some  time  prior  to  the  civil  war,  Benjamin 
demons  lived  on  a  place  faiown  as  the  **Big  Orchard,"' 
on  the  South  Fork  of  Quicksand  Creek,  some  seven  or 
eight  miles  from  the  land  in  controversy.  Some  time 
later,  having  obtained  the  four  patents  hereinbefore 
referred  to,  he  moved  to  the  mouth  of  Oldhouse  Branch. 
When  he  first  moved  to  the  Oldhouse  Branch  he  made 
no  claim  to  any  of  the  land  except  the  four  patents  re- 
ferred to.  Some  two  or  three  years  later  he  marked 
out  a  boundary  on  the  land  lying  around  the  head  of 
South  Fork  of  Quicksand,  and*  the  marked  boundary 
enclosing  this  land  is  the  one  now  relied  upon  by  de- 
defendants.  After  Benjamin  Clemens  had  been  there 
for  a  while  he  extended  his  clearings  up  to  the  Old- 
house  Branch.  Some  time  after  the  close  of  the  war^ 
Moses  Clemens,  who  was  then  living  at  Big  Orchard,, 
purchased  the  interests  of  certain  of  his  brothers  and 
sisters  in  the  lands  of  Benjamin  demons^  who  had 
died,  and  moved  to  the  house  built  by  his  father  at  the 
mouth  of  Oldhouse  Branch.  He  continued  to  live  there 
for  several  years,  when  the  house  was  burned,  and  he^ 
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then  moved  further  up  the  creek  to  the  house  at  the 
iDOuth  of  Land  Fork.  He  resided  at  the  moutii  of  Land 
Fork  for  some  eight  or  nine  years,  and  then  moved  to 
the  place  on  Quicksand,  leaving  his  children  in  posses- 
sion of  his  boundary  of  land.  Sometime  after  Moses 
entered  upon  the  marked  boundary,  he  extended  the 
clearing  made  by  his  father  at  the  mouth  of  Old  Branch 
up  said  branch  for  a  distance  of  about  a  quarter  of  a 
mile.  A  portion  of  this  clearing  was  outside  of  the 
patent  boundary  on  which  Benjamin  demons*  house 
was  located.  He  also  made  a  clearing  on  Old  Cove  on 
the  right  hand  side  of  the  South  Fork  of  Quicksand,  a 
short  distance  above  the  mouth  of  Old  Branch,  and  en- 
closed it  with  a  fence.  There  were  several  acres  in  this 
enclosure  outside  of  the  patent  boundary.  From  time 
to  time,  as  the  children  grew  up  and  married,  he  settled 
them  at  various  places  on  the  boundary.  His  daughter, 
who  married  W.  J.  Bach,  was  settled  over  on  Two  Mile 
Creek,  and  made  a  clearing  on  the  tract  known  as  the 
Bedford  tract.  This  tract  Moses  demons  afterwards 
conveyed  to  his  son-in-law  and  wife  in  the  year  1886. 
He  also  made  a  clearing  at  the  mouth  of  Shepherd's 
Fork,  at  the  mouth  of  Four  Mile,  and  at  the  mouth  of 
Land  Fork,  where  he  lived  for  a  while.  There  is  also 
evidence  to  the  effect  that  he  made  a  clearing  at  the 
mouth  of  Five  Mile  Creek  and  one  on  the  Road  Fork 
and  near  the  mouth  of  Six  Mile.  The  evidence  further 
shows  the  cultivation  and  use  of  these  clearings  within 
the  marked  boundary,  and  that  no  orfle  had  any  posses- 
sion within  the  marked  boundary  except  Moses  dem- 
ons and  his  children,  and  those  claiming  through  them. 
Several  witnesses  testified  that  as  far  back  as  1875  the 
boundary  in  question  was  well  marked.  It  seems  to 
have  been  marked  by  two  or  three  different  instruments. 
One  set  of  marks  appears  to  have  been  made  with  an 
axe,  another  with  a  knife,  and  still  a  third  with  a  small 
hatchet  or  tomahawk.  The  timber  was  marked  all 
around  the  boundary  in  question,  though  in  some  places 
the  trees  marked  were  as  far  as  100  or  200  yards  apart, 
where  the  timber  had  been  cut.  Several  of  the  wit- 
nesses say  that  they  had  gone  all  the  way  around  the 
boundary,  and  that  it  was  well  marked.  Some  of  the 
witnesses  testified  to  having  been  only  on  part  of  the 
boundary,  and  that  it  was  well  marked.  Some  of  these 
marks  were  pretty  old,  and  some  looked  like  they  had 
not  been  made  very  long. 
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For  defendants  it  is  shown  that  at  the  time  it  ia 
claimed  Benjamin  Clemens  marked  out  the  boundary 
in  question  Isaac  Clemens  and  Charles  McQuinn  both  had 
patents  of  land  within  the  boundary,  and'  that  James 
Bradley  owned  the  tract  claimed  by  him,  and  the  wit- 
nesses say  that  Benjamin  Clemens  never  claimed  any 
one  of  these  tracts,  though  they  were  included  within 
the  marked  boundary.  A  few  of  the  witnesses  say  that 
the  clearings  made  by  Benjamin  Clemens  and  Moses 
Clemens  did  not  extend  beyond  the  patents  issued  to 
Benjamin  Clemens  and  Moses  Clemens,  while  some  of 
the  witnesses  say  that  if  the^  clearings  did  extend  be- 
yond their  patent  boundaries,  it  was  only  to  a  very  small 
extent.  There  is  also  testimony  to  the  effect  that  the 
boundary  in  question  was  not  marked  all  the  way 
around,  and  that  in  some  places  the  marked  trees  were 
from  thirty  yards  to  a  quarter  of  a  mile  part. 

The  court  instructed  the  jury  as  follows: 

"(1)  The  court  says  to  the  jury  that  they  will  find 
for  the  plaintiff  unless  they  believe  from  the  evidence 
that  Moses  Clemens  enters  upon  the  land  in  controversy 
and  outside  his  patent  boundaries,  or  some  parts  thereof 
for  at  least  fifteen  years  before  the  *  entry  of  the  plaint- 
iff, or  those  under  whom  it  claims,  and  before  the  filing 
of  its  petition  herein,  and  that  he  and  those  claiming 
under  him,  used,  occupied,  controlled  and  claimed  the 
same  or  some  parts  thereof  as  their  own  continuously, 
openly  and  notoriously  for  a  period  of  fifteen  years  to  a 
well  defined  or  marked  boundary;  and  if  they  so  be- 
lieve they  will  find  for  the  defendants  such  land,  and 
the  poplar,  cucumber  and  ash  trees  standing  upon  such 
lands  as  they  believe  from  the  evidence  they  have  so  held 
that  bears  the  brands  of  the  letter  C  or  figure  2  and  the 
figure  4  enclosed  in  a  circle.' 

**(2)  The  court  instructs  the  jury  that  an  entry 
upon  the  land  patented  to  Benjamin  Clemens  is  not 
such  an  entry  as  is  contemplated  in  instruction  No.  1, 
and  that  in  determining  the  question  as  to  whether  or 
not  Moses  Clemens  had  possession  of  the  land  described 
in  the  pleadings,  they  cannot  consider  any  evidence 
offered  by  defendants  as  to  the  acts  of  ownership  or 
entries  on  any  of  the  land  made  by  Benjamin  Clemens 
outside  of  his  patents. 

**(3)  If  the  jury  believe  from  the  evidence  that 
Moses  demons  entered  in  the  land  under  Benjamin 
demons,  his  possession  was  confined   to  the     patents 
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made  in  the  name  of  Benjamin  demons  and  the  land 
fenced  by  the  said  Benjamin  Clemons,  nnless  Moses 
demons  entered  outside  of  said  patents  or  enclosures, 
either  by  himself  'or  tenants,  and  took  possession  of 
other  lands,  by  clearing  and  fencing,  with  intention  to 
possess  the  whole." 

Without  entering  into  an  elaborate  argument  of  the 
questions  involved,  we  deem  it  sufficient  to  state  our  con- 
clusions as  follows : 

(1)  There  was  sufficient  evidence  that  Moses 
demons  entered  outside  of  his  and  his  father's  patent 
boundaries  upon  the  land  in  question,  made  clearings 
thereon,  and  used,  occupied  and  controlled  the  same  or 
some  parts  thereof,  continuously,  openly  and  notor- 
iously for  a  period  of  fifteen  years,  to  a  well  defined  and 
marked  boundary,  to  take  the  case  to  the  jury,  and  we 
cannot  say  that  their  finding  in  favor  of  the  defendants 
is  flagrantly  against  the  evidence. 

(2)  The  instructions,  so  far  as  the  question  of  ad- 
verse possession  is  concerned,  properly  presented  the 
law  of  the  case.  Color  of  title  was  not  necessary.  New 
Domain  Oil  Gas  Co.  v.  Gaffney  Oil  Co.,  134  Ky.,  792. 
Of  course  Moses  Clemons  could  not  acquire  title  against 
a  superior  title  holder  by  merely  occupying  either  his  or 
his  father's  patents  and  claiming  beyond  his  patent 
boundary,  but  if  he  entered  upon  the  land  outside  of  his 
patent  boundary,  made  clearings  thereon,  and  used,  oc- 
cupied and  controlled  the  same,  claiming  to  a  well  de- 
fined or  well  marked  boundary,  continuously,  openly 
and  notoriously  for  the  statutory  period,  he  thereby 
acquired  title  by  adverse  possesion. 

(3)  Defendants  purchaaed  the  trees  in  question 
from  the  vendees  of  Hagins  &  Clark.  In  the  deed  the 
trees  are  described  as  being  branded  with  the  letter  **C'' 
or  with  the  figure  **2.*'  The  trees  were  of  merchant- 
able size.  Hagins  &  Clark  were  engaged  in  the  logging 
business.  Some  of  the  parties  say  that  the  trees  were 
to  be  removed  in  three  years;  others  that  they  were  to 
be  removed  in  five  years.  Hagins  testified  as  follows: 
**We  did  not  buy  it  (the  timber)  to  have  it  taken  out  at 
that  time,  and  we  could  not  have  had  it  taken  out  then 
without  loss.  It  was  a  speculation,  and  we  also  had  a 
verbal  contract  with  the  parties  that  we  were  not  to 
deliver  it  at  that  time,  not  until  somebody  else  could  do 
something  to  help  us;  not  until  the  Kentucky  Union 
Land  Company  commenced  to  operate  on  the  lower  end 
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so  as  to  help  ns  get  it  ont^'  Clark  testified  that  they 
did  not  buy  the  timber  with  the  intention  of  logging  it 
themselves,  but  with  the  understanding  that  they  might' 
remove  it  whenever  they  came  in  with  the  Kentucky 
Union  Company,  so  that  the  latter  might  help  them  fix 
the  creek.  It  is  the  law  in  this  State  that  where  the  con- 
tract itself  fixes  no  time  within  which  the  timber  sold  or 
reserved  is  to  be  removed,  the  intention  of  the  parties 
may  be  ascertained  from  facts  outside  the  agreement, 
such  as  the  situation  of  the  parties  and  the  circumstances 
surrounding  them  at  the  time  the  contract  is  executed. 
Hicks,  et  al.  v.  Phillips,  et  al.,  146  Ky.,  305.  In  the  same 
case  it  is  held  that  where  the  grantor  in  a  deed  convey- 
ing land,  reserves  the  timber  on  a  specified  part  of  the 
land,  and  the  deed  is  silent  as  to  the  time  of  the  re- 
moval, and  there  is  nothing  in  the  stipulations  of  the 
contract  or  in  the  situation  of  the  parties  or  of  the  cir- 
cumstances surrounding  them  at  the  time  the  contract 
was  executed  to  show  that  a  severance  of  the  timber 
from  the  soil  was  contemplated,  the  title  to  the  timber 
specified  remains  in  the  grantor,  and  is  not  lost  or  de- 
feated by  failure  to  cut  and  remove  the  timber  within 
a  reasonable  time.  Manifestly  the  converse  of  the  latter 
proposition  is  true ;  that  is,  if  the  situation  of  the  parties 
and  the  circumstances  surrounding  them  at  the  time  the 
contract  is  executed  are  such  as  to  show  that  a  severance 
of  the  timber  from  the  soil  was^  contemplated,  the  title 
thereto  may  be  defeated  by  a  failure  to  cut  and  remove 
the  timber  within  a  reasonable  time.  In  this  case  .there 
were  several  circumstances  tending  to  show  that  a  sever- 
ance of  the  timber  from  the  soil  was  contemplated  by 
the  parties.  We,  therefore,  conclude  that  the  question 
whether  or  not  a  severance  of  the  timber  from  the  soil 
was  contemplated  by  the  parties  should  have  been  sub- 
mitted to  the  jury.  To  justify  the  introduction  of  the 
evidence  on  this  question,  and  the  submission  thereof 
to  the  jury,  no  pleading  on  the  part  of  the  plaintiff, 
alleging  a  forfeiture  of  the  timber  by  reason  of  the 
failure  of  the  defendants  to  cut  and  remove  it  within  a 
reasonable  time,  was  necessary.  Plaintiff,  claiming  title 
to  the  land,  sought  to  enjoin  the  defendants  from  cutting 
the  timber.  Defendants  denied  plaintiff's  title,  and  as- 
serted title  to  the  timber.  A  question  of  title  being  in- 
volved, it  was  competent  for  plaintiff  to  introduce  evi- 
dence tending  to  show  a  want  of  title  on  the  part  of  the 
defendants.    But  it  is  insisted  that  the  error  of  the  trial 
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conrt  in  refusing  to  instruct  the  jury  on  this  question 
is  not  available  on  this  appeal,  because  plaintijBf  offered 
an  instruction  on  the  question  and  did  not  make  the  re- 
fusal of  the  court  to  give  it  a  ground  for  a  new  trial. 
This  is  true,  but  plaintiflf  did  except  to  the  instructions 
given  by  the  trial  court,  and  allege  the  giving  of  erron- 
eous instructions  as  a  ground  for  new  trial.  The  in- 
structions actually  given,  while  correct  so  far  as  the 
question  of  adverse  possession  is  concerned,  assumed, 
as  a  matter  of  law,  in  the  face  of  evidence  tending  to 
show  that  a  severance  of  the  timber  was  contemplated 
by  the  parties,  that  defendants  acquired  and  retained 
title  by  purchase  from  the  vendees  of  Hagins  &  Clark. 
In  this  respect,  therefore,  the  instructions  given  are 
erroneous.  If,  as  a  matter  of  fact,  a  severance  of  the 
timber  from  the  soU  was  contemplated  by  the  parties, 
then  Hagins  &  Clark  and  their  vendees  had  only  a 
reasonable  time  within  which  to  cut  and  remove  the 
timber,  and  their  failure  to  cut  and  remove  it  within 
fourteen  years  after  the  conveyance  thereof  is,  as  a 
matter  of  law,  a  failure  to  cut  and  remove  it  within  a 
reasonable  time.  In  that  event,  therefore,  they  have 
lost  title  to  the  timber  in  question.  On  the  other  hand, 
if  it  was  agreed  between  the  parties  that  the  timber  was 
not  to  be  cut  until  the  Kentucky  Union  Land  Company 
commenced  to  operate  on  the  lower  end  of  the  land  so 
as  to  assist  the  defendants  in  getting  out  the  timber, 
then  the  defendants  had  a  reasonable  time  thereafter 
within  which  to  cut  and  remove  the  timber.  It  not  ap- 
pearing exactly  when  the  Kentucky  Union  Land  Com- 
pany did  commence  to  operate,  the  question  whether  or 
not  the  parties  did  a^ree  as  indicated,  and  whether  or 
pot  the  defendants  failed  to  cut  and  remove  the  timber 
within  a  reasonable  time  after  the  Kentucky  Union 
Land  Company  did  commence  to  operate,  was  for  the 

jiiry. 

On  a  return  of  the  case  the  court  will  qualify  instruc- 
tion No.  1  by  adding  the  words  **  unless  you  believe  as 
iu  instruction  No.  4,^'  and  will  give  in  substance  the 
following  instruction,  numbered  4: 

Although  you  may  believe  from  the  evidence  as  set 
out  in  instruction  No.  1,  yet  if  you  further  believe  from 
the  evidence  that  at  the  time  of  the  execution  of  the  deed 
from  the  heirs  of  Moses  Clemens  to  Hagins  &  Clark  in 
the  year  1898,  the  parties  thereto  contemplated  a  sever- 
ance of  the  timber  from  the  soil,  you  will  find  for  the 
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plaintiff;  or  if  you  believe  it  was  agreed  at  the  time  by 
the  parties  that  the  timber  was  not  to  be  cnt  and  re- 
moved until  the  Kentucky  Union  Land  Company  com- 
menced to  operate  on  the  lower  end  of  the  land  so  as  to 
assist  defendants  in  getting  out  the  timber,  and  that 
the  Kentucky  Union  Land  Company  did  commence  to 
operate  on  the  lower  end  of  the  lands,  and  that  the  de- 
fendants failed  to  cut  and  remove  the  timber  within  a 
reasonable  time  thereafter,  you  will  find  for  the  plain- 
tiffs. But  if  you  believe  as  set  out  in  instruction  No.  1, 
and  further  believe  from  the  evidence  that  at  the  time 
of  the  execution  of  the  deed  from  the  heirs  of  Moses 
demons  to  Hagins  &  Clark  a  severance  of  the  timber 
from  the  soil  was  not  contemplated  by  the  parties,  or 
if  you  believe  from  the  evidence  that  it  was  agreed  by 
the  parties  that  the  timber  was  not  to  be  cut  until  the 
Kentucky  Union  Land  Company  commenced  to  operate 
on  the  lower  end,  and  after  it  so  commenced  to  operate, 
if  it  did  so,  the  defendants  did  not  fail  to  cut  and  re- 
move the  timber  within  a  reasonable  time,  you  will  find 
for  the  defendants. 

CEOSS  APPEAL. 

(1)^  It  is  insisted  that  the  court  erred  in  peremp- 
torily instructing  the  jury  to  find  for  plaintiff  as  to  the 
lands  embraced  in  Combs  and  Byrne  patent  No.  43,138, 
Combs  and  Davis  patenta  Nos.  41,343  and  41,344,  and 
M.  J.  Amix  patent  No.  41,342.  In  this  connection  it  is 
argued  that  Moses  demons  marked  a  boundary  embrac- 
ing these  patents,  and  extended  his  clearings  over  on 
the  land  covered  by  them  prior  to  the  time  that  the 
surveys  were  made  or  the  patents  issued.  The  patents 
were  issued  in  the  year  1870,  on  sun^eys  made  during 
the  year  1868.  One  or  two  witnesses  say  that  Moses 
Clemens  moved  to  Oldhouse  Branch  some  time  after 
the  war.  The  exact  time  is  not  definitely  fixed.  On  the 
other  hand  it  appears  that  Moses  sold  to  his  brother  a 
tract  of  land  by  deed  dated  November  23,  1868.  This 
tract  of  land  covers  Big  Bottom,  the  place  where  Moses 
lived  prior  to  moving  to  the  residence  of  Benjamin 
demons.  The  deed,  after  describing  the  land,  recites 
**  being  the  same  land  where  Moses  demons  at  pres- 
ent lives.  ^'  It  is  certain,  therefore,  that  Moses  Clemens 
did  not  move  to  the  Oldhouse  Branch  until  after  that 
date.  Furthermore,  the  precise  time  when  he  began  to 
extend  his  clearings  beyond  his  father's  patents,  and 
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began  to  claim  to  a  marked  boundary,  does  not  satis- 
factorily appear  from  the  evidence.     It  does  appear, 

however,  that  in  the  year  189 ,  in  a  suit  to  partition 

the  lands  of  Benjamin  'demons,  Moses  Clemons  re- 
covered judgment  against  his  brothers  and  sisters  for 
the  land  now  in  controversy.  In  that  case  he  must  have 
relied  altogether  on  his  own  claim  of  adverse  posses- 
sion, and  not  upon  any  adverse  possession  on  the  part 
of  his  father.  As  a  matter  of  fact  his  father  did  not 
have  a  marked  boundary  or  clearings  therein  for  the 
statutory  period  of  fifteen  years.  Moses  Clemons' 
claim  to  the  land,  therefore,  depends  upon  when  he 
began  to  hold  adversely  to  his  brothers  and  sisters. 
There  is  no  satisfactory  evidence  in  the  record  that  he 
occupied  any  portions  of  the  land  embraced  by  the  pat- 
ents in  question,  claiming  them  to  a  well  marked  bound- 
ary, either  prior  to  the  patents  or  the  surveys  on  which 
they  are  based.  We,  therefore,  conclude  that  the  trial 
court  properly  directed  the  jury  to  return  a  verdict  in 
favor  of  the  plaintiff  for  the  land  embraced  by  the 
patents  in  question,  with  the  exception  of  that  part  of 
the  Combs  and  Davis  patent  No.  41343,  covered  by  the 
5th  exclusion  mentioned  in  plaintiff  ^s  petition.  In  the 
petition,  plaintiff  expressly  excludes  certain  lands.  The 
Combs  and  Davis  patent  No.  41343  covers  a  part 'of  the 
5th  exclusion.  Therefore,  the  court  erred  in  directing 
a  verdict  in  favor  of  plaintiff  for  all  the  lands  covered 
by  that  patent.  The  verdict  should  have  been  confined 
to  that  part  of  the  patent  not  embraced  within  the  5th 
exclusion. 

(2)  The  next  question  involves  the  propriety  of 
the  court's  action  in  excluding  from  the  consideration 
of  the  jury  evidence  tending  to  show  that  two  of  the 
Boss  and  Curry  patents  covered  the  land  in  controversy. 
The  patents  in  question  are  a  part  of  a  large  number 
of  surveys  made  by  one  George  Hart  as  deputy  surveyor 
of  Fayette  county,  and  later  of  Bourbon  countv,  Ken- 
tucky, in  the  years  1786, 1787  and  1788.  Certain  of  these 
gatents  call  for  **Eemarkable  Long  Eock  House  on 
luckhorn.'* 
Basing  their  arguments  on  the  fact  that  in  the  orig- 
inal description  of  certain  of  the  patents,  the  word 
** Troublesome*'  was  erased  and  the  word  **Buckhom" 
written  over  it,  and  the  fact  that  all  the  surveys  could 
not  be  placed  on  Buckhorn,  and  that  there  Vas  no  Ee- 
markable  Long  Eock  House  on  Buckhorn  and  there  is  on6 
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on  Tronblesome,  it  is  •contended  that  these  facts,  to- 
gether with  others  relied  on,  were  suflScient  to  justify 
the  location  of  these  patents  as  contended  for  by  de- 
fendants. As  a  matter  of  fact,  however,  the  patents 
which  it  is  contended  cover  the  lands  in  controversy 
have  no  fixed  corners.  In  order  to  place  them  so  as  to 
cover  the  lands  in  controversy,  all  of  the  Boss  and  Cur- 
rie  patents  have  to  be  located  and  placed  with  respect 
to  each  other.  It  is  ippossible  for  ns,  within  the  limits 
of  a  reasonably  short  opinion,  to  consider  the  arguments 
pro  and  con  on  the  location  of  these  patents,  as  con- 
tended for  by  defendants.  The  same  contention  was 
made  in  the  case  of  Taulbee  v.  Buckner^s  Admr.,  91  S. 
W.,  734,  and  on  a  consideration  of  the  question,  the  con- 
tention was  held  without  merit.  While  ordinarily  the 
location  of  a  patent  is  for  the  jury,  yet  the  evidence  of 
its  location  must  be  of  a  kind  tending  to  induce  convic- 
tion. In  this  case  the  evidence  is  vague,  indefinite  and 
uncertain.  At  most  it  presents  a  theory  altogether  at 
variance  with  certain  well  established  facts,  and  after 
all,  is  a  matter  of  guess-work  entirely.  Long  ago  it 
was  held  that  in  no  court  ought  a  doubtful  title  prevail 
against  a  clear  one.  Preston's  Heirs  v.  Bomar,  2  Bibb 
(Ky.),  493.  Certainly,  one  with  a  good  title  should 
not  have  his  rights  guessed  away. 

Judgment  reversed  both  on  original  and  cross  ap- 
peal, and  cause  remanded  for  a  new  trial  consistent  with 
this  opinion.  In  the  meantime  the  injunction  will  be  con- 
tinued in  force. 


Pack  V.  Camden  Interstate  Railway  Company. 

(Decided  June  20,  1»13.) 

Appeal  from  Boyd  Circuit  Court. 

street  Railroads — ^Personal  Injury— InstructionB.— It  is  error  to 
give  an  instruction  so  general  and  abstract  in  form  as  to  make 
the  Jury  the  Judges  of  l)oth  the  law  and  facts. 
Trial— Setting  Aside  Verdict— New  Trial— Discretion  of  Judge.^- 
A  Judgment  setting  aside  a  verdict  and  awarding  a  new  trial  wfll 
not  be  reversed  unless  it  appears  that  there  was  an  abuse  of  dla- 
eretion  on  the  part  of  the  trial  court. 

C.  B.  WHESLSR  for  appellant. 

HAQOSR  A  8TBWART  for  appeUee. 
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Opinion  of  the  Coubt  by  William  Rogbbs  Clay, 
CoMMissioNEB — ^Aifinning. 

On  November  23,  1906,  plaintiff,  H.  J.  Pack,  was 
injured  while  attempting  to  alight  from  a  street  car 
owned  and  operated  by  defendant,  the  Camden  Interstate 
Railway  Company,  and  brought  this  action  against  the 
defendant  to  recover  damages.  Two  trials  were  had. 
On  the  first  trial  the  jury  returned  a  verdict  in  favor 
of  plaintiff  in  the  sum  of  $350.  A  new  trial  was 
granted,  and  on  the  second  trial  the  jury  found  for  the 
defendant.  From  the  judgment  predicated  on  the  ver- 
dict plaintiff  appeals,  and  brings  up  the  record  of  the 
first  trial  for  the  purpose  of  having  reviewed  the  action 
of  the  trial  court  in  awarding  a  new  trial. 

Plaintiff  was  a  passenger,  and  while  attempting  to 
alight  from  the  car  on  which  he  was  riding  at  21st  Street 
in  Ashland,  Kentucky,  fell  and  was  injured.  He  bases 
his  right  to  recover  on  the  fact  that  the  car  sto]3ped  at 
21st  Street,  and  while  he  was  in  the  act  of  getting  off, 
thfe  defendant  negligently  started  the  car  without  giv- 
ing him  a  reasonable  opportunity  to  get  off.  The  alle- 
gations of  the  petition  were  denied  by  answer,  and  the 
answer  further  alleged  that  while  the  car  was  in  mo- 
tion, and  before  it  was  stopped  or  could  have  been 
stopped  at  21st  Street,  plaintiff  attempted  to  alight 
therefrom,  and  that  this  negligent  act  on  his  part  was 
the  sole  cause  of  the  injuries  for  which  he  sued. 

The  evidence  on  each  trial  is  practically  the  same. 
According  to  plaintiff's  evidence,  he,  on  the  payment 
of  his  fare,  requested  the  conductor  on  the  car  to  stop 
the  car  at  22nd  Street.  As  the  car  approached  22nd 
Street,  plaintiff  started  towards  the  door  of  the  car  to 
get  off.  The  car  did  not  stop  there.  Plaintiff,  while 
still  standing,  asked  the  conductor  to  stop  the  car  at 
21st  Street.  The  car  stopped  there.  Mr.  Nichols,  who 
was  with  plaintiff,  first  got  off  the  car  in  safety.  While 
the  car  was  still  standing,  plaintiff  attempted  to  get 
off.  While  on  the  steps  and  in  the  act  of  getting  off,  the 
car  suddenly  started  without  giving  him  a  reasonable 
opportunity  to  alight.  Plaintiff  was  thrown  from  the 
car  steps  to  the  pavement  and  injured.  Some  three  or 
four  witnesses  testified  to  these  facts.  On  the  other 
hand,  several  witnesses  testified  that  plaintiff  got  off 
the  car  while  it  was  in  motion  and  before  it  was  or  could 
be  stopped  at  21st  Street. 
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On  the  first  trial  the  court,  by  instruction  No.  1,  told 
the  jury  in  substance  that  it  was  the  duty  of  the  de- 
fendant, its  agents  and  servants  in  charge  of  the  car 
on  which  plaintiff  was  riding  as  a  passenger,  to  exer- 
cise the  utmost  care  for  plaintiff's  safety,  and  that  if 
they  believed  from  the  evidence  that  they  failed  to  ob- 
serve such  care  and  by  reason  thereof  plaintiff  was  in- 
jured, the  law  was  for  plaintiff  and  the  jury  should  so 
find,  unless  they  believed  from  the  evidence  that  plaintiff 
was  guilty  of  contributory  negligence  as  defined  in  in- 
struction No.  3.  On  the  second  trial  the  court,  in  lieu 
of  instruction  No.  1,  told  the  jury  that  if  they  believed 
from  the  evidence  that  the  car  was  stopped  at  21st 
Street  for  the  purpose  of  allowing  passengers  to  alight 
therefrom,  and  while  it  was  stopped,  plaintiff,  while 
exercising  ordinary  care  for  his  own  safety,  attempted 
to  alight  therefrom,  and  the  car  was  started  in  motion 
before  plaintiff  had  a  reasonable  opportunity  to  leave 
the  car,  and  he  was  thereby  injured,  they  should  find 
for  the  plaintiff.  The  first  part  of  Instruction  No.  2  given 
on  the  second  trial  is  the  usual  instruction  on  contribu- 
tory negligence.  In  addition  to  this  instruction,  the  court 
further  told  the  jury  that  if  they  believed  from  the  evi- 
dence that  plaintiff,  on  the  occasion  in  question,^  at- 
tempted to  alight  from  the  defendant's  car  before  it  ar- 
rived at  or  reached  21st  Street,  and  while  said  car  was 
in  motion,  they  should  find  for  the  defendant. 

The  trial  court  being  of  the  opinion  that  the  weight 
of  the  evidence  was  in  favor  of  the  defendant,  and  that 
the  instructions  given  on  the  first  trial  did  not  properly 
present  to  the  jury  the  issues  to  be  tried,  granted  a  new 
trial. 

It  is  insisted  that  the  court  erred  in  granting  a  new 
trial.  It  is  evident  that  instruction  No.  1  given  on  the 
first  trial  is  so  general  and  abstract  in  form  as  to  make 
the  jury  the  judges  of  both  the  law  and  the  facts.  An 
instruction  in  that  form  has  been  frequently  condemned 
by  this  court.  I.  C.  E.  E.  Co.  v.  Dallas'  Admx.,  150 
Ky.,  442;  L.  &  N.  E.  E.  Co.  v.  King,  131  Ky.,  351 ;  Smith 
V.  Cornett,  38  S.  W.,  689,  18  Ky.  L.  Eep.,  818;  C,  N.  0. 
&  T.  P.  Ey.  Co.  V.  Hill's  Admr.,  89  S.  W.,  523,  28  Ky.  L. 
Eep.,  530;  L.  &  N.  E.  E.  Co.  v.  Crutcher,  135  Kv.,  381; 
Western  Ky.  Coal  Co.  v.  Davis,  138  Ky.,  669;  Citizens 
Trust  &  Guaranty  Co.  v.  Ohio  Valley  Tie  Co.,  138  Ky., 
421;  Johnson,  et  al.  v.  Westerfield's  Admr.,  143  Ky.,  10. 
The  error  indicated  was  alone  sufficient  to  justify  the 
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granting  of  a  new  trial.  Furthermore  it  is  the  well  set- 
tled rule  of  this  court  not  to  reverse  a  judgment  setting 
aside  a  verdict  and  awarding  a  new  trial  unless  it  ap- 
pears that  there  is  an  abuse  of  discretion  on  the  part 
of  the  trial  court.  Chenoa-Hignite  Coal  Co.  v.  Philpot's 
Admr.,  152  Ky.,  385;  Floyd  v.  Paducah  By.  Co.,  23  Ky. 
L.  Eep.,  1077;  Miller  v.  Ashcraft,  98  Ky.,  314;  Brown  v. 
L.  &  N.  E.  E.  Co.,  144  Ky.,  546;  Wilhelm  v.  Louisville 
Ey  Co.,  147  Ky.,  196.  After  a  careful  consideration  of 
the  record,  we  conclude  that  there  was  no  abuse  of  dis- 
cretion in  this  case. 

But  it  is  insisted  that  the  court  erred  in  its  instruc- 
tions on  the  second  trial.  The  issue  in  the  case  was 
sharply  drawn.  The  question  was:  Was  plaintiff  in- 
jured  by  reason  of  defendant's  failure  to  afford  him  a 
reasonable  opportunity  to  alight  from  the  car  after  the 
stop  at  21st  Street,  or  was  he  injured  while  attempting 
to  alight  from  the  car  while  the  car  was  in  motion,  and 
before  it-  reached  21st  Street!  If  the  former,  he  was 
entitled  to  recover;  if  the  latter,  defendant  was  not  li- 
able, because  plaintiff's  injuries  were  not  the  result  of 
any  negligence  on  its  part.  Central  Kentucky  Traction 
Co.  V,  Combs,  143  Ky.,  529.  The  instructions  given  on 
the  second  trial  properly  presented  these  two  issues. 
It  would  have  been  error  not  to  present  defendant's  side 
of  the  case. 

Finding  no  abuse  of  discretion  on  the^  part  of  the 
trial  court  in  setting  aside  the  first  verdict,  and  per- 
ceiving no  error  on  the  second  trial  prejudicial  to  the 
substantial  rights  of  plaintiff,  the  judgment  is  affirmed. 


Theo.  Lewis,  Clerk  v.  Bullock. 

(Decided  June  20,  1913.) 

Appeal  from  Fayette  Circuit  Court. 

Elections — Primary  Elections — ^Appeal. — ^No  appeal  lies  to  this  court 
from  a  decision  of  a  circuit  court  directing  a  county  clerk  to  accept 
as  sufficient  a  petition  nominating  a  person  as  a  candidate  in  a  prl- 
mary  election. 

HUNT,  BTJILLOCK  &  HUNT,  KIMiBALL  &  HUNTER  and  aBO. 
R.  HUNT  for  appellant. 

JOHN  R.  AISLEN  for  appellee. 
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Opinion  op  the  Coubt  by  Judge  Cabboll — Dismiss- 
ing Appeal. 

The  appellee,  a  candidate  for  the  office  of  Connty 
Superintendent  of  Common  Schools  in  Fayette  County, 
presented  a  petition  to  the  Clerk  of  the  Fayette  County 
Court,^  nominating  her  as  a  candidate  for  this  office  in 
the  primary  election  to  be  held  in  August.  The  petition, 
omitting  the  women  who  signed  it,  did  not  contain  the 
requisite  number  of  qualified  electors,  although  if  the 
women  who  signed  the  petition  have  the  right  to  vote 
for  candidates  for  the  office  of  County  School  Superin- 
tendent, the  petition  did  contain  the  required  number  of 
names.  The  Clerk  of  the  County  Court  being  doubtful 
of  the  right  of  women  to  vote  for  candidates  for  this 
office,  declined  to  recognize  the  validity  of  the  petition, 
and  thereupon  the  appellee  instituted  mandamus  pro- 
ceedings in  the  Fayette  Circuit  Court.  That  court  de- 
cided that  women  had  a  right  to  vote  for  candidates  for 
this  office  and  therefore  had  the  right  to  sign  the  peti- 
tion of  appellee  as  a  candidate  before  the  primary  and 
entered  a  judgment  directing  the  clerk  to  receive  the 
petition  of  the  appellee  and  put  her  name  in  the  list 
of  candidates  for  this  office  at  the  primary  election. 
From  this  judgment,  the  clerk,  in  order  to  have  the 
question  of  the  right  of  women  to  vote  for  County 
School  Superintendent  decided  and  his  duties  defined, 
has  prosecuted  this  appeal. 

In  the  opinion  in  the  case  of  Hager  v.  Robinson, 
this  day  handed  down,  we  decided  that  under  section 
27  of  the  primary  election  law  no  appeal  lies  from  the 
decision  of  a  circuit  or  county  court  or  judge  thereof  on 
questions  similar  to  the  one  presented  in  this  case.  The 
reasons  for  so  ruling  are  fully  stated  in  the  opinion 
referred  to,  and  it  is  not  necessary  to  repeat  them  here. 
It  is,  however,  to  be  regretted  that  the  much  disputed 
public  question  of  the  right  of  women  to  vote  for  the 
office  of  County  Superintendent  of  Schools  cannot  be 
definitely  settled  in  this  case,  but  as  we  have  no  juris- 
diction of  the  appeal,  it  would  be  obviously  out  of  place 
to  consider  the  question. 

The  appeal  must  be  dismissed  for  want  of  jurisdic- 
tion, and  it  is  so  ordered* 
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Keidi  CcmpBMtf  ▼•  Hammd. 

(Decided  June  20,  19ia.) 

Appeal  from  McCracken  Circuit  Court. 

▲ttaelunent—Dlgcharge-— IMdenceu— On  a  motion  to  discharge  an  at- 
tacbment,  evidence  examined  and  held  to  show  that  the  defend- 
ant so  concealed  himself  that  summons  could  not  be  senred  upon 
him,  and  that  the  court  erred  In  discharging  the  attachment 

aOATON  ft  BOYD  tor  appellant^ 
MILLBB  ft  MHJiBR  for  appellee. 

Ofiniok  of  the  Coubt  by  William  Bogebs  Clay^ 
CoMMissioKEB — ^Reversing. 

In  the  month  of  March,  1912,  plaintiff,  (Jeorge  E. 
Keith  Company,  a  corporation  organized  nnder  the 
laws  of  the  State  of  Massachnsetts,  sold  and  delivered 
to  defendant,  L.  Ilummel,  certain  goods  and  merchan- 
dise at  the  price  of  $438.13,  The  account  not  being  paid, 
it  was  sent  to  the  law  firm  of  Eaton  &  Boyd  for  collec- 
tion. On  October  16,  1912,  they  brought  suit  against 
the  defendant,  and  on  the  18th  day  of  October  took  out 
a  general  order  of  attachment,  oased  on  an  affidavit 
alleging  that  the  defendant  had  left  the  county  of  his 
residence,  to-wit:  McCracken  county,  to  avoid  service 
of  summons;  and  (2)  that  he  so  concealed  himself  that 
suramons  could  not  be  served  on  him.  Another  ground 
was  relied  on,  but  was  defectively  stated  in  the  affidavit. 

On  January  6,  1913,  defendant  filed  an  answer  and 
affidavit  controverting  the  grounds  of  the  attachment. 
On  January  8th,  he  entered  a  motion  to  discharge  the  at- 
tachment, and  filed  notice  of  the  motion  which  had  been 
served  on  plaintiff's  attorneys  on  the  previous  day. 
The  hearing  of  the  motion  was  continued  until  January 
10th.  Plaintiff  filed  a  motion  for  a  continuance.  The  mo- 
tion was  overruled,  and  the  court,  after  hearing  evi- 
dence, {>ave  judgment  in  favor  of  plaintiff  for  the 
amount  of  its'  claim,  with  interest,  but  entered  an  order 
discharging  the  attachment.    Plaintiff  appeals. 

Tlie  evidence  bearing  on  the  grounds  of  attachment 
is,  ill  substance,  as  follows:  Defendant  testified  that 
Mr.  Boyd  had  been  pushing  him  very  hard  about  the 
claim.  At  that  time  his  mother  was  very  sick,  and  he 
had  to  go  to  Chicago.  He  left  for  Chicago  on  the  8th  or 
9th  of  October.    He  stayed  there  three  or  four  days. 
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When  he  left  Chicago  his  intention  was  to  go  to  Guthrie 
to  get  the  money.  He  went  to  Gnthrie  to  see  if  his 
father-in-law  would  not  let  him  have  the  money.  His 
father-in-law  was  a  wealthy  man.  From  Guthrie  he 
went  to  Louisville  to  see  his  brother-in-law,  who  was 
also  wealthy,  to  get  him  to  pay  half  the  debt.  While  he 
was  in  Louisville  he  was  doing  nothing.  While  there 
he  got  a  telegram  that  his  store  had  been  closed  up. 
Did  not  know  anything  about  when  court  began,  and 
did  not  know  he  was  going  to  be  sued.  On  cross  exam- 
ination he  stated  that  he  promised  to  pay  Mr.  Boyd 
between  the  10th  and  25th  one-half,  and  ten  days  later 
the  balance.  He  did  not  tell  Mr.  Boyd  that  he  was  go- 
ing away.  He  told  the  clerks  to  tell  Mr.  Boyd  that  he 
would  be  back  between  the  10th  and  25th.  On  the  16th 
of  October  he  was  in  Louisville.  On  the  17th  and  18th 
he  was  in  Louisville.  When  he  got  the  telegram  that 
his  store  had  been  closed  up  he  left  Louisville  on  the 
four  o'clock  train  Saturday  morning.  Mr.  B.  M.  Phil- 
ley,  who  had  several  large  claims  against  defendant, 
testified  that  he  asked  defendant  if  he  had  any  relatives 
from  whom  he  could  borrow.  Defendant  said  possibly 
his  father-in-law  or  brother-in-law  might  loan  him  the 
money.  Philley  suggested  that  his  wife  go  to  see  them. 
Defendant  said  she  could  not  go  as  the  baby  was  not 
well.  Philley  then  suggested  that  defendant  go.  A  day 
or  two  later  Philley  called  and  defendant  was  gone.  De- 
fendant's stock  was  worth  between  $7,000  and  $8,000. 
On  cross  examination  witness  stated  that  at  the  time  he 
had  this  conversation  it  was  between  the  1st  and  10th 
of  the  month  of  October.  He  had  four  claims  against 
defendant,  one  for  $1,100,  one  for  $700  and  two  small 
ones. 

Ex  Mason,  a  clerk  in  defendant's  store,  testified  that 
defendant  told  him  a  few  days  before  he  left  that  he  had 
to  raise  some  money,  and  he  spoke  several  times  of  go- 
ing to  see  his  father-in-law.  On  the  8th  or  9th  defend- 
ant told  witness  that  he  was  going  away  and  did  not 
knew  when  he  would  return.  His  purpose  was  to  raise 
the  money.  On  cross-examination  witness  stated  that 
he  did  not  know  where  defendant  was,  but  only  knew 
where  defendant  told  him  he  was  going. 

For  plaintiff  Mr.  A,  E.  Boyd,  an  attorney  at  law, 
who  had  the  claim  for  collection,  testified  that  he  re- 
received  the  claim  the  latter  part  of  September.  ^  He 
had  several  conversations  with  defendant  about  it  int 
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his  office  and  at  defendant's  store.  Defendant  promised 
to  pay  half  of  the  claim  on  the  10th  day  of  October,  and 
said  he  would  pay  the  balance  on  the  20th.  Witness 
told  him  that  the  people  he  represented  were  anxious 
for  the  claim  to  be  paid  or  for  suit  to  be  filed;  that  if 
defendant  would  pay  the  claim  before  the  October  term 
of  the  court  it  would  be  satisfactory.  Defendant  said 
he  would  pay  half  on  the  10th  and  try  to  arrange  for  the 
balance  before  court.  This  conversation  took  place  the 
latter  part  of  September  or  the  first  part  of  October. 
On  October  10th  he  went  to  see  defendant.  Defendant 
was  gone  and  no  one  could  tell  him  where  he  was  or 
when  he  would  be  back.  He  afterwards  went  to  de- 
fendants store  on  several  occasions  and  was  informed 
by  his  brother-in-law  that  he  did  not  know  when  de- 
fendant would  return.  On  the  18th  his  brother-in-law 
said  that  plaintiff  had  gone  away  to  raise  the  money, 
and  would  be  back  in  a  day  or  two  if  he  could  raise  it; 
but  if  he  could  not  raise  it  he  did  not  know  when  he 
would  be  back.  Thereupon,  witness  had  the  attach- 
ment issued.  The  deputy  sheriff  in  whose  hands  the 
summons  against  defendant  was  placed  for  service  was 
called,  and  it  was  then  admitted  by  the  parties  that  the 
deputy  sheriff  looked  for  the  defendant  on  the  16th  and 
18th,  but  could  not  find  him. 

In  rebuttal  Hummel  testified  that  Mr.  Boyd  did  not 
mention  to  him  anything  about  when  court  began,  and 
witness  did  not  know  when  court  did  begin.  He  had 
only  been  living  in  Paducah  since  March  1.  He  denied 
that  Mr.  Boyd  told  him  that  unless  he  paid  the  account 
he  would  be  sued.  He  told  Mr.  Boyd  that  he  would  pay 
the  money  by  the  10th  or  25th. 

Mr,  Boyd  further  testified  that  defendant  said  that 
he  would  pay  on  the  10th,  and  that  he  then  told  the  de- 
fendant that  he  would  have  to  pay  the  other  half  before 
court  convened. 

We  deem  it  unnecesary  to  pass  on  the  question  of 
continuance,  in  view  of  the  conclusion  of  the  court  in 
regard  to  the  order  discharging  the  attachment. 

The  question  is:  Did  defendant  leave  McCracken 
county  to  avoid  the  service  of  summons,  or  did  he  so 
conceal  himself  that  summons  could  not  be  served  upon 
him!  Counsel  for  defendant  contend  that  the  evidence 
fails  to  establish  either  of  these  facts.  On  the  contrary, 
it  is  insisted  that  the  weight  of  the  evidence  is  to  the 
effect  that  defendant  was  absent  from  the  county  in  a 
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bona  fide  attempt  to  secure  money  for  the  purpose  of 
paying  the  debt.  In  this  connection  we  are  referred  not 
only  to  the  statements  of  defendant,  but  the  evidence 
of  Mr.  Philly,  who  says  that  he  advised  defendant  to 
see  his  father-in-law  and  brother-in-law.  Defendant's 
conduct,  however,  must  be  judged  in  the  light  of  all  the 
attendant  circumstances.  According  to  plaintiff's  evi- 
dence, he  agreed  to  pay  half  the  money  on  the  10th,  and 
the  balance  before  court  convened.  According  to  de- 
fendant's evidence,  he  was  to  pay  half  of  the  claim  be- 
tween the  10th  ^nd  25th  of  October,  and  the  balance 
within  ten  days.  The  next  term  of  the  McCracken  Cir- 
cuit Court  was  approaching.  The  last  suing  day  for  that 
term  was  October  18th.  Defendant  was  heavily  in 
debt.  He  was  being  pressed  not  only  by  plaintiff  but 
by  other  creditors.  On  the  day  before  he  was  to  make 
a  payment  on  the  debt  in  question  he  left  the  county.  He 
says  that  he  went  to  Chicago  to  see  his  mother  who  was 
sick.  He  remained  there  three  or  four  days.  From  there 
he  went  to  Guthrie  to  see  his  father-in-law.  He  then 
returned  to  Louisville.  He  was  in  Louisville  on  the 
16th,  and  according  to  his  own  statement,  he  was  then 
doing  nothing.  He  says  that  his  father-in-law  and 
brother-in-law  were  to  meet  him  in  Paducah  on  October 
21  and  arrange  for  the  payment  of  his  debts.  This  ar- 
rangement had  been  consummated.  Even  if  it  had  not 
been  it  would  not  have  taken  long  to  consummate  it. 
There  was  nothing  to  prevent  him  from  returning  to 
Paducah  on  the  17th.  As  a  matter  of  fact,  he  did  not 
return  until  the  19th,  when  it  was  too  late  to  serve  him 
with  process.  Though  we  give  full  effect  to  his  and 
Mr.  Philley's  statements  in  regard  to  his  leaving  Pa- 
ducah for  the  purpose  of  getting  money  to  pay  his 
dobts,  the  fact  nevertheless  remains  that  he  stayed  away 
too  long.  He  gives  no  good  reason  why  he  should  not 
have  returned  sooner.  Here,  then,  we  have  a  case  where 
a  merchant  heavily  in  debt  agrees  to  make  a  payment  to 
one  of  his  creditors  on  the  10th  day  of  the  month.  He 
leaves  on  the  day  before,  without  advising  his  creditor's 
attorney  of  his  intention  to  leave.  Though  claiming  he 
was  gone  for  the  purpose  of  borrowing  money  to  pay 
his  debts,  he  nevertheless  remains  away  after  he  has 
arranged  to  secure  the  money.  Not  only  so,  but  he 
manages  to  stay  away  until  it  is  too  late  to  serve  him 
with  process  for  the  ensuing  term  of  court.  In  our  opin- 
ion, tne  evidence  clearly  shows  that  he  was  so  conceal-* 
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ing  himself  that  summons  could  not  be  served  upon  him. 
It  follows,  therefore,  that  the  trial  court  erred  in  dis- 
charging the  attachment. 

Judgment  reversed  and  cause  remanded    for    pro- 
ceedings consistent  with  this  opinion. 


O'KeUy,  et  al.  v.  Lockwood,  et  aL 

(Decided  June  20,  1913). 
Appeal  from  Boyd  Circuit  Court. 

1.  Public  Roads— ^Contract  to  Keep  in  Repair — Order  of  Fiscal  Court 
Directing  County  Attorney  as  Commissioner  to  Make  Contract  to 
Maintain  Roads — ^Void  Contract^Attempted  Ratification  of. — ^The 
fiscal  court  has  no  power  to  delegate  to  an  agent  the  authority 
to  do  anything  which  involves  the  exercise  of  a  discretion  which 
by  law  is  confided  to  it,  and  where  a  fiscal  court  by  an  order 
directed  a  commissioner  to  make  a  contract  for  maintaining  public 
roads,  which  order  contemplated  the  exercise  of  his  own  judg- 
ment and  discretion,  it  was  void.  Nor  could  the  fiscal  court  dele- 
gate  authority  to  the  commissioner  to  approve  the  bond  of  the 
contractor,  for  the  acceptance  of  the  bond  necessarily  involves  a 
discretion.  The  only  way  in  which  the  fiscal  court  can  act  is 
through  its  orders  duly  recorded  in  the  manner  provided  by  law 

2.  Fiscal  Courts — Power  to  Validate  and  Ratify  Void  Contract. — The 
contract  attempted  to  be  made  by  a  special  commissioner  with  a 
contractor  for  the  maintenance  of  the  public  roads  of  the  county 
was  one  which  was  within  the  power  of  the  fiscal  court  to  make, 
and  the  fact  that  its  agent  did  not  take  the  required  steps  to  make 
it  a  binding  obligation,  does  not  deprive  the  governing  body  of 
the  county  of  the  power  to  thereafter  validate  and  ratify  it  so  as 
to  make  it  bintHng  from  the  beginning,  and  the  attempt  upon  the 
part  of  the  fiscal  court  to  carry  out  the  contract  attempted  to  be 
made  by  its  commissioner  will  be  treated  as  a  ratification  of  his 
acts,  and  make  the  contract  relate  back  to  the  original  transac- 
tion. 

DINKLE  &  PRITGHARD  and  J.  J.  MONTAGUE  for  appellants. 
LABAN  T.  EVERETT,  JOHN  F.  COLDIRON  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Turner — ^Eeversing. 

After  due  advertisement,  the  fiscal  court  of  Boyd 
County  at  its  April  term,  1912,  opened  bids  for  the  work- 
ing and  keeping  in  repair  of  the  roads  for  two  years, 
under  the  provisions  of  section  4315  of  the  Kentucky 
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Statutes;  the  appellant,  O'KeUy,  being  the  lowest  bidder, 
was  awarded  the  contract. 

On  the  second  day  of  April,  1912,  the  following  order 
was  entered : 

**Bids  opened  for  the  maintenance  of  roads  of  Boyd 
County  and  contract  awarded  to  John  0 'Kelly,  his  bid 
being  the  lowest,  $21.85  per  mile.'' 

At  the  same  term,  and  on  the  fourth  day  of  April,  the 
following  order  was  entered. 

"Ordered  that  F.  C.  Malin,  County  Attorney,  be  and 
he  is  hereby  appointed  a  commissioner  to  make  contract 
and  take  bond  of  John  0 'Kelly  in  the  matter  of  maintain- 
ing roads  of  Boyd  County." 

Thereafter,  and  on  the  eighth  day  of  April,  Malin  as 
commissioner  attempted  to  enter  into  a  contract  with  ap- 
pellant for  and  on  behalf  of  the  Boyd  County  Fiscal 
Court  under  his  supposed  authority,  and  at  the  same 
time  underook  to  accept  from  appellant,  0 'Kelly,  a  bond 
for  the  faithful  performance  of  his  contract  as  provided 
by  section  4315.  These  papers  were  subsequently  filed 
with  the  county  court  clerk,  but  neither  of  them  were 
ever  reported  to  the  fiscal  court  of  Boyd  County,  or  ap- 
proved or  ratified  by  any  order  of  that  court.  0 'Kelly 
assuming  that  he  had  a  valid  contract  with  the  county 
proceeded  at  once  to  make  sub-contracts,  to  buy  ma- 
chinery and  lo  have  the  work  done. 

In  August,  1912,  appellees,  residents  and  taxpayers 
of  Boyd  County,  conceiving  the  paper  so  signed  by 
0 'Kelly  and  Malin  to  be  void  and  of  no  binding  effect 
upon  the  county,  instituted  this  action  against  0 'Kelly, 
the  county  judge,  members  of  the  fiscal  court,  and  other 
county  officers,  seeking  to  enjoin  them  from  proceeding 
under  the  contract,  or  paying  to  0 'Kelly  or  any  of  his 
sub-contractors  any  money  thereunder. 

Pending  the  action,  and  on  the  second  day  of  Septem- 
ber, 1912,  the  Boyd  County  Fiscal  Court  entered  an  order 
reciting  the  fact  that  it  had  in  open  court  on  the  second 
day  of  April,  1912,  opened  the  various  bids  and  con- 
sidered the  same,  and  found  0 'Kelly  to  be  the  lowest 
and  best  bidder,  and  that  0 'Kelly's  bid  was  a  bid  of 
$21.85  per  mile  per  year  for  each  of  the  years  of  1912 
and  1913,  and  that  same  had  been  accepted  and  approved 
by  the  court,  and  that  the  same  term  it  had  appointed 
Malin  its  commissioner  to  draft  and  enter  into  a  written 
contract  with  0 'Kelly  on  behalf  of  the  county  in  accord- 
ance with  the  specifications  already  on  file,  and  that  it 

yoL  164—18 

Digitized  by  VjOOQIC 


546  KENTUCKY  EEPOBTS.         [VoL  154. 

had  directed  him  (Malin)  to  embody  in  said  contract  that 
O 'Kelly  was  to  receive  $21.85  per  mile  for  each  of  the 
said  years,  but  that  Malin  by  mistake  so  drew  said  con- 
tract that  0 'Kelly  was  to  maintain  and  keep  in  repair 
the  said  roads  for  the  years  1912  and  1913  for  the  snm  of 
$21.85  per  mile;  and  for  the  purpose  of  correcting  said 
contract  and  supplying  the  orders  of  the  court  in  regard 
thereto,  and  correcting  them,  it  appointed  another 
special  commissioner  for  and  on  behalf  of  the  county  and 
tlie  fiscal  court  to  correct  and  amend  said  contract  so  as 
that  it  might  conform  to  the  specifications  and  with  the 
terms  of  0 'Kelly's  bid. 

On  the  6th  day  of  September,  the  said  fiiscal  court 
entered  the  following  order. 

**This  day  came  C.  L.  Williams,  Commissioner,  act- 
ing in  behalf  of  Boyd  County  to  make  corrected  contract 
with  John  0 'Kelly  for  maintenance  and  repair  of  the 
graded  dirt  roads  in  Boyd  County,  Kentucky,  and  pro- 
duce said  corrected  contract,  duly  signed  and  executed 
by  C.  L.  Williams,  Commissioner  aforesaid,  and  said 
John  0 'Kelly,  which  contract  was  read  in  open  court  and 
upon  motion  duly  seconded  and  carried,  it  is  ordered  that 
said  corrected  contract  be  and  the  same  is  hereby  ac- 
cepted and  approved  and  ordered  filed,  and  it  is  further 
ordered  that  the  bond  offered  by  said  John  0 'Kelly,  duly 
executed  by  himself  as  principal  and  the  Maryland  Casu- 
alty Co.  as  surety,  for  the  faithful  performance  of  said 
contract  this  day  executed,  be  and  the  same  is  hereby 
accepted  and  approved  and  ordered  filed." 

Upon  the  filing  of  the  original  petition  the  clerk 
issued  a  temporary  restraining  order  which  upon  final 
hearing  was  made  perpetual  by  the  circuit  court,  and 
from  that  judgment  this  appeal  is  prosecuted. 

The  record  presents  two  questions : 

(1)  Did  the  original  writing  signed  by  Malin,  the 
commissioner  acting  for  the  county,  and  his  approval  of 
the  bond  executed  by  0 'Kelly,  make  a  binding  contract 
between  0 'Kelly  and  the  county! 

(2)  Did  the  subsequent  action  of  the  fiscal  court 
have  the  effect  to  cure  any  defects  in  the  original  con- 
tract or  in  the  manner  of  its  execution,  and  thereby  ratify 
the  acts  of  its  agent  attempted  to  be  performed  for  it, 

(1)  The  fiscal  court  has  no  power  to  delegate  to  an 
agent  the  authority  to  do  anything  which  involves  the 
exercise  of  a  discretion  which  by  law  is  confided  to  it,  and 
if  the  orders  of  the  court  directing  the  commissioner  to 
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enter  into  the  contract  with  0 'Kelly  involved  any  sucK 
discretion  upon  the  part  of  the  commissioner,  or  confided 
to  him  the  doing  of  anything  which  necessitated  the  exer- 
cise of  his  judgment,  then  they  are  void.  The  order  di- 
recting Malin  as  commissioner  to  make  the  contract,  and 
take  the  bond  of  0 'Kelly  was  indefinite  and  vague  as  to 
the  powers  conferred  upon  the  conunissioner ;  it  neither 
referred  to  the  bid  of  0 'Kelly,  nor  to  the  plans  and  speci- 
fications under  which  that  bid  was  made ;  it  did  not  direct 
the  terms  upon  which  the  contract  was  to  be  made,  nor 
did  it  indicate  the  nature  or  amount  of  the  bond  which 
he*  was  to  take  and  accept.  Under  the  terms  of  that  order 
the  action  of  the  commissioner  necessarily  contemplated 
the  exercise  of  his  own  judgment  and  discretion  about 
these  matters,  and, was,  therefore,  void.  Floyd  County 
V.  Oswego  Bridge  Co.,  143  Kv.,  693 ;  Kazec  v.  Common- 
wealth, 139  Ky.,  66;  Milliken  v.  Gillem,  135  Ky.,  280. 

But  even  if  this  were  not  so,  under  the  express  terms 
of  section  4315  of  the  Kentucky  Statutes,  it  is  the  duty 
of  the  fiscal  court  itself  to  approve  the  bond  of  the  con- 
tractor, and  it  has  no  authority  to  delegate  that  right  to 
another.  The  only  way  in  which  the  fiscal  court  of  a 
county  can  act  is  through  its  orders  duly  recorded  in  the 
manner  required  by  law;  and  even  if  the  orders  of  the 
court  had  been  drawn  so  as  to  leave  no  discretion  in  the 
commissioner  as  to  the  character  of  the  contract  to  be 
entered  into  with  0 'Kelly,  still  the  fiscal  court  could  not 
have  delegated  to  him  the  authority  to  approve  the  bond. 
The  acceptance  of  the  bond  necessarily  involved  the  exer- 
cise of  a  discretion;  but  if  it  did  not  that  power  rested 
under  the  statute  solely  with  the  fiscal  court,  and  its  ap- 
proval could  be  made  in  no  event  by  any  other  person  or 
body,  or  in  any  manner  except  by  an  order  duly  entered 
on  its  record. 

(2)  But  it  is  clear  from  the  record  that  the  fiscal 
court  and  0 'Kelly  were  in  the  first  place  each  acting  in 
good  faith,  and  that  they  each  thought  they  had  entered 
into  a  binding  obligation;  and  the  question  remains, 
under  these  conditions  had  the  fiscal  court  the  power  by 
subsequent  orders  to  correct  its  oversights  and  errors 
previously  made  in  its  effort  to  enter  into  this  contract, 
so  as  to  ratify  its  original  action  and  that  of  its  commis- 
sioner, and  make  the  contract  relate  back  to  the  original 
transaction  and  be  binding. 

The  orders  of  September,  1912,  of  the  fiscal  court  evi- 
dence an  unmistakable  desire  upon  its  part  to  take  such 
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steps  as  would  make  binding  the  ori^al  attempted  con* 
tract  with  0 'Kelly.  The  original  attempt  was  futile; 
the  requirements  of  the  law  were  not  followed,  and  it  was 
manifestly  the  purpose  of  the  fiscal  court  to  take  such 
steps  as  would  make  binding  that  which  it  had  previously 
attempted  to  do.  Whether  public  or  quasi-pnblic  cor- 
porations may  subsequently  ratify  void  eflForts  of  their 
agents  made  in  good  faith  under  their  orders  to  enter 
into  contracts  is  not  an  open  question.  In  the  case  of 
Montgomery  County  v.  Taylor,  142  Ky.,  547,  the  Menifee 
County  Fiscal  Court  had  previously  appointed  its  com- 
missioners to  treat  with  the  Montgomery  County  Fiscal 
Court  as  to  the  settlement  of  a  tax  claim  which  Mont- 
gomery County  had  against  Menifee  County.  The  com- 
missioners so  appointed  by  Menifee  County  met  a  similar 
body  from  Montgomery  County  and  entered  into  a  writ- 
ten settlement  of  the  controversy,  and  made  a  written 
report  to  the  fiscal  court  of  Menifee  County;  but  that 
report  was  never  in  terms  ratified  or  approved  by  the 
Menifee  Fiscal  Court.  But  subsequently  the  Menifee 
Fiscal  Court  did  enter  such  orders  and  take  such  steps 
as  to  show  an  intention  upon  its  part  to  carry  out  the 
compromise  so  made  by  its  commissioners,  and  this  court 
in  treating  the  subsequent  orders  and  acts  as  a  ratifica- 
tion said : 

"While  the  order  of  August  14,  1893,  does  not  in 
terms  approve  the  action  of  the  Menifee  commissioners, 
the  action  of  the  Menifee  County  Court  in  referring  to 
the  original  appointment  of  the  commissioners  in  setting 
forth  the  fact  that  these  commissioners  had  come 
to  terms  with  the  Montgomery  County  commissioners,  in 
setting  out  the  territory  in  Menifee  County,  and  in  levy- 
ing a  tax  thereon  and  appointing  a  collector  to  collect  the 
same,  cannot  be  construed  in  any  other  light  than  as  an 
act  of  ratification," 

In  that  case  the  contract  was  held  to  have  been  rati- 
fied by  subsequent  orders  and  conduct  although  there 
was  no  ratification  in  terms,  whereas  in  this  case  there 
is  express  subsequent  ratification.  The  contract  at- 
tempted to  be  made  in  the  beginning  was  one  which  was 
within  the  power  of  the  fiscal  court  to  make,  and  the  fact 
that  its  agent  did  not  take  the  required  steps  to  make  it 
a  binding  obligation,  does  not  deprive  the  governing 
body  of  the  county  of  the  power  to  thereafter  validate 
and  ratify  that  contract  so  as  to  make  it  binding  from 
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the  beginning.    (Page  on  Contracts,  Vol.  2,  Sections  1063 
and  1064). 

For  the  reason  indicated  the  judgment  is  reversed, 
'with  directions  to  enter  a  judgment  in  conformity  here- 
with. 


Cincinnati,  New  Orleans  &  Texas   Pacific  Raflway 
Company  v.  Rankin. 

(Decided  June  20,  1913.) 

Appeal  from  Boyle  Circuit  Court. 

Carriers — Shipment  of  Livestock — ^Injury  to  Stock — ^Action  for — ^Ifteas- 
ure  of  Damages. — Ordinarily  the  measure  of  damages  where  stock 
is  injured  in  shipment  is  the  difference  hetween  their  market 
value  just  before  and  after  the  injury.  This  rule,  however,  con- 
templates that  the  injured  stock  shall  be  delivered  to  the  plain- 
tilf. 

CHAPwLES  H.  RODES,  NELSON  D.  RODBS,  GEORGE  E.  STONE 
ard  JOHN  GALVIN  for  appellant 

CHARLES  C.  FOX  for  appellee. 

Opinion  of  the  Coxjbt  by  William  Boqebs  Clay, 
Commissioner — ^Extending  Former  Opinion  and  Over- 
ruling Petition  for  Eehearing. 

In  onr  former  opinion,  which  may  be  fonnd  in  153 
Ky.,  730,  we  nsed  the  following  language: 

"Should  it  turn  out  that  the  agreement  limiting  de- 
fendant's liability  to  $75  per  head  was  obtained  by 
fraud  or  deceit,  then  the  ordinary  measure  of  damage 
will  apply,  with  the  exception  that  the  court  must  take 
into  consideration  the  fact  that  the  defendant  is  liable 
for  the  proceeds  of  the  sale  of  the  injured  stock  retained 
by  it,  less  the  expense  of  sale  and  the  reasonable  cost 
of  the  keep  of  the  stock  from  the  time  of  their  injury/* 

For  the  purpose  of  making  clear  what  is  intended 
by  the  foregoing  language,  we  deem  it  necessary  to  say 
that  ordinarily  the  measure  of  damages  where  stock  is 
injured  is  the  difference  between  their  marked  value  just 
before  and  after  injury.  This  rule,  however,  contem- 
plates that  the  injured  stock  shall  be  delivered  to  the 
plaintiff.  To  apply  that  rule  without  qualification  to 
the  facts  of  this  case  would  work  an  injustice  to  the 
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plaintiff,*  for  the  defendant,  after  a  tender  of  the  stock 
and  a  refusal  on  the  part  of  the  plaintiff  to  receive  them, 
^old  the  stock  and  retained  the  proceeds  of  the  sale. 
In  this  case,  therefore,  plaintiff,  under  the  circum- 
stances indicated,  is  entitled  to  recover  the  difference 
between  the  market  value  of  the  stock  just  before  and 
after  the  injury,  and  in-  addition  thereto  the  proceeds 
of  the  sale  of  the  injured  stock  less  the  expense  of  sale 
and  the  reasonable  cost  of  their  keep  from  the  time  of 
their  injury. 

The  opinion   is   extended  in   the  manner  indicated^ 
and  the  petition  for  rehearing  is  overruled. 


;   Standard  Oil  Company  of  Kentucky  v.  Watson. 

(Decided  June  20,  1913). 

Appeal  from  Bourbon  Circuit  Court. 

1.  Master  and  Servant — Injury  to  Servant  While  Engaged  In  Tear- 
ing Down  Old  Building — Duty  of  Inspection. — ^The  law  does  not 
Impose  upon  the  master  engaged  in  the  hazardous  work  of  tear- 
ing down  an  old  huilding  the  duty  of  inspecting  it  so  that  his 
workmen  may  have  a  safe  place  to  work,  and  in  an  action  by  a 
servant  who  was  injured  from  the  breaking  of  a  beam  upon  which 
he  was  standing  while  engaged  in  tearing  down  an  old  building, 
it  would  be  requiring  too  high  a  degree  of  care  to  say  that  it 
was  the  duty  of  the  master  to  have  known  that  there  was  a  knot 
in  the  particular  piece  of  timber,  or  that  the  knot  ran  through  the 
timber  at  such  an  angle  as  to  make  it  dangerous  to  his  workmen. 

2.  Master  and  Servant — Injury  to  Servant  Caused  from  Defective 
Beam  in  Building. — ^While,  if  the  master  knew  the  piece  of  timber 
was  defective  it  was  his  duty  to  warn  him  of  the  defect,  but  there 
is  no  evidence  of  such  knowledge,  and  it  would  be  unreasonable 
to  require  a  master  to  examine  every  timber  in  an  old  house  that 
was  being  torn  down. 

t.  Master  and  Servant — ^Action  by  Servant  for  Personal  Injury — BvU 
dence — Peremptory  Instruction. — In  order  to  hold  appeUant  liable 
for  damages,  it  would  be  necessary  to  show  that  the  foremaa 
knew  of  the  knot  in  the  plank,  and  that  it  ran  through  at  such 
an  angle  as  to  make  it  dangerous,  and  that  he  had  not  warned 
appellee  of  these  facts.  There  being  no  evidence  of  such  know- 
ledge on  the  part  of  the  master,  the  peremptory  instruction 
asked  should  have  been  given. 

EMMETT    IM.    DICKSON    and    HUMPHREY,     MIDDLBTOiN     & 
HUMPHREY  for  appellant. 

DENIS  DUNDON  for  appellee. 
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Opinion  of  the  Coxjbt  by  Judge  TxmiraB— Reversing. 

In  October,  1911,  appellee  with  other  workmen  was 
engaged  under  the  foreman  of  appellant  in  tearing 
down  an  old  building  owned  by  it  in  the  City  of  Paris, 
and  while  so  engaged  was  injured,  and  instituted  this 
action  against  appellant,  alleging  that  his  injury  was 
caused  by  its  negligence.  He  recovered  a  verdict  for 
$4,175  from  which  this  appeal  is  prosecuted. 

The  allegation  of  the  petition  is  in  substance,  that 
the  plaintiff  while  acting  under  the  instructions  of  de- 
fendant's foreman,  went  upon  a  cross  beam  of  the 
building  which  they  were  tearing  down,  and  which  was 
several  feet  above  the  ground,  for  the  purpose  of  knock- 
ing off  the  sheeting  from  the  roof  of  said  building,  and 
while  so  engaged  one  of  the  beams  or  cross  pieces  broke 
and  the  plaintiff  fell  to  the  ground,  and  broke  his  leg 
and  sprained  his  ankle. 

The  negligence  relied  upon  is  that  the  place  at  which 
he  was  so  directed  by  the  foreman  to  work  was  unsafe 
at  the  time  and  known  to  the  foreman  to  be  unsafe,  or 
could  have  been  known  to  him  by  the  exercise  of  reason- 
able care,  and  that  such  danger  was  not  known  to  the 
plaintiff,  and  could  not  have  been  known  to  him  by  the 
exercise  of  reasonable  care. 

The  answer  denied  the  material  allegations  of  the 
petition,  and  in  a  separate  paragraph  pleaded  contribu- 
tory negligence. 

At  the  conclusion  of  the  plaintiff's  evidence,  and 
again  at  the  conclusion  of  all  the  evidence  the  defend- 
ant asked  for  a  peremptory  instruction,  which  motions 
were  overruled,  and  an  investigation  of  the  correctness 
of  these  rulings  involves  a  statement  of  the  evidence. 

The  plaintiff  stated  that  he  was  up  on  top  of  the 
roof,  and  had  been  prizing  off  the  sheeting  which  was 
under  the  metal  roof  that  had  already  been  removed, 
when  he  was  directed  by  the  foreman  to  go  down  through 
the  roof  and  work  from  the  inside  in  knocking  off  the 
sheeting;  that  is,  instead  of  prizing  it  up  from  the  out- 
side, to  knock  it  loose  from  the  underside ;  he  states  that 
on  one  side  of  the  building  there  was  a  plank  across 
these  beams  or  joist,  and  that  when  he  first  went  down 
in  there  from  the  top,  he  and  the  man,  Campbell,  who 
was  working  there  with  him  stood  on  that  plank,  and 
knocked  loose  the  sheeting  on  that  side  of  the  house;  but 
that  when  he  had  occasion  to  go  to  the  other  side,  there 
was  no  plank  across  the  joist  on  that  side,    and   he 
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li^alked  across  on  the  joist;  that  he  stepped  onto  one 
'beam  and  was  in  the  act  of  striking  np  at  the  sheeting 
with  a  short  iron  piece  which  he  had  in  his  hand  for  that 
purpose,  when  the  beam  upon  which  he  was  resting  his 
weight,  broke,  and  he  fell  to  the  floor,  some  seven  or 
eight  feet  and  was  injured. 

He  says  that  the  reason  the  beam  broke  was  that 
there  was  a  knot  in  it,  and  that  the  knot  was  on  the  side 
of  the  beam  opposite  from  the  way  he  approached  it, 
arid  that  the  knot  run  ''bias*^  and  went  through  or  about 
through  it ;  that  he  could  not  see  the  knot  from  the  side 
he  was  on,  but  that  the  foreman  who  was  right  under 
him  on  the  other  side  of  the  beam  could  have  seen  it  if 
he  had  looked,  and  that  the  beam  seemed  upon  the  side 
from  which  he  approached  it  to  be  sound.  That  most  of 
the  sheeting  had  all  been  knocked  loose  from  the  under- 
side, and  in  so  doing,  he  and  Campbell  had  walked  on 
these  beams  backward  and  forward,  and  that  when  the 
beam  broke, and  he  fell,  the  foreman  had  only  been  in 
the  house  about  two  or  three  minutes. 

William  White  stated  that  he  was  working  there  at 
the  time,  and  that  Watson  was  engaged  in  knocking  off 
the  sheeting  from  the  underside,  and  that  it  was  easier 
to  get  it  off  that  way  than  it  was  to  prize  it  off  from  the 
upperside;  that  the  beams  upon  which  Watson  and 
Campbell  were  standing  were  put  there  to  hold  the 
building  together,  and  were  what  is  known  as  ''collar 
beams,"  and  their  dimensions  were  '*2x6;''  that  he 
afterwards  examined  the  knot  that  was  in  the  beam,  and 
that  it  ran  from  the  bottom  to  the  top  ''catercornered'^ 
across  the  6  inch  way,  and  that  it  showed  through  a  lit- 
tle on  the  other  side,  and  that  the  knot,  the  way  it  ran 
through  the  beam  destroyed  about  95  per  cent  of  the 
strength  of  the  beam;  that  the  foreman  directed  them 
to  knock  off  the  sheeting  from  the  inside,  and  at  the 
time  of  the  accident  was  standing  almost  under  Wat- 
son, and  only  a  few  feet  from  him,  and  was  in  position 
to  have  seen  the  knot  which  was  only  about  22  inches 
or  23  inches  from  his  eyes  at  the  time,  and  that  the 
knot  was  about  the  size  of  his  arm  and  went  all  the 
way  through  the  plank  ''catercornered"  and  showed  a 
little  on  the  other  side. 

These  are  the  only  two  witnesses  introduced  by  the 
plaintiff  showing  how  the  accident  happened.  The  fore- 
man testified  that  he  did  not  know  of  the  defective  con- 
dition of  the  beam  and  did  not  see  the  knot  in  it,  and 
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had  been  there  where  appellant  was  at  work  only  abont 
two  minutes  and  a  half.  It  will  be  observed  that  there 
was  no  evidence  that  the  foreiiian  knew  of  the  knot  in 
the  plank,  or  of  the  weakness  of  the  beam,  and  the  ques- 
tion to  be  determined  is,  was  the  foreman  engaged  in 
such  work  required  to  exercise  ordinary  care  to  dis- 
cover the  unsafe  condition  of  the  beamt 

The  chief  danger  of  the  defect  seems  to  have  grown 
out  of  the  angle  at  which  the  knot  went  through  the 
beam,  and  it  may  be  fairly  inferred  from  the  evidence 
that  if  it  had  gone  straight  through  instead  of  having 
gone  through  at  an  angle  or  **catercornered,*'  that  it 
would  not  have  destroyed  the  strength  of  the  beam  to 
such  an  extent  as  to  have  given  way  under  the  weight 
of  a  man.  The  law  does  not  impose  upon  a  master 
engaged  in  the  hazardous  work  of  tearing  down  an  old 
building,  the  duty  df  inspecting  it  so  that  his  workmen 
may  have  a  safe  place  to  work;  and  certainly  in  this 
case,  it  would  be  requiring  too  high  a  degree  of  care  to 
say  that  it  was  his  duty  to  have  known  that  there  was 
a  knot  in  any  particular  timber  in  the  old  house  that 
was  being  town  down,  or  that  the  knot  ran  through  the 
timber  at  such  an  angle  as  to  make  it  dangerous  to  his 
workmen.  If  the  master  may  be  mulcted  in  damages 
for  his  failure  to  discover  such  defects,  or  if  he  must 
before  undertaking  such  work  or  during  its  progress 
go  to  the  expense  and  trouble  of  having  a  minute  exam- 
ination made  of  all  such  timbers,  it  would  make  the  ex- 
pense of  tearing  down  an  old  house  almost  as  great  as 
building  a  new  one. 

The  cause  of  this  injury  was  the  knot  in  the  beam, 
and  the  manner  in  which  it  ran  through  it,  and  we  are  - 
unable  to  see  from  this  evidence  how  the  master  could 
with  any  ordinary  degree  of  care,  have  known  of  the 
knot,  to  say  nothing  of  the  manner  in  which  it  ran 
through  the  beam.  To  require  a  master  to  examine 
every  timber  in  an  old  house  that  was  being  torn  down, 
would  be  most  unreasonable,  and  we  do  not  see  how  the 
foreman  in  this  case  could  have  been  expected  to  know 
that  the  particular  beam  in  question  was  defective.  Of 
course,  if  he  knew  that  it  was  defective,  it  was  his  duty 
to  warn  the  workmen  of  the  defect. 

The  case  of  Ballard  and  Ballard  Co.  v.  Lee's  Admr., 
131  Ky.,  412  was  in  its  essential  features  something 
like  this.  In  that  case  Lee  was  directed  to  move  certain 
roofing  on  top  of  a  building,  and  whil6  so  engaged  fell 
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from  the  roof  and  was  killed.  They  were  in  that  case 
also  demolishing  an  old  building,  and  the  court  said: 

**But  the  master  is  not,  in  cases  like  this,  charged 
with  the  dnty  of  exercising  ordinary  care  to  discover  the 
dangerous  or  unsafe  places  and  is  not  liable  to  respond 
in  damages  for  an  injury  to  the  servant  because  of  the 
defective  or  dangerous  condition  that  he  did  not  know 
of,  but  which  might  have  been  discovered  by  the  exer- 
cise of  ordinary  care.  In  Thompson  on  Negligence,  sec- 
tion 3979,  we  find  the  following:  'The  work  of  tearing 
down  an  old  building  iq  necessarily  attended  with  dan- 
gers, which  arise  in  the  progress  of  the  work,  and  which 
the  master  cannot  always  anticipate  and  provide 
against.  Therefore,  it  has  been  held  that  the  rule  which 
makes  it  encumbent  npon  the  master  to  provide  his 
servant  with  a  safe  place  within  which  to  work  does  not 
apply  in  such  situation,  though  it  is  conceded  to  be  the 
duty  of  the  master  not  to  send  his  servants  into  a  place 
which  he  knows  to  be  dangerous  without  apprising  them 
of  the  danger.  *  *  *  In  the  destruction  of  a  building 
there  is  no  attempt  or  obligation  on  the  part  of  the 
master  to  make  it  secure ;  but  on  the  contrary,  the  work 
of  removal  is  one  in  which,  in  turn,  each  part  of  the 
structure  becomes  insecure.  This  every  workman 
understands,  and  he  must  be  governed  accordingly.  But, 
while  a  person  engaged  in  the  demolition  of  a  building 
is  not  bound  to  furnish  a  workman  engaged  therein  with 
a  safe  place  to  work,  he  is  under  an  obligation  not  to 
send  him  into  a  place  known  to  the  master  to  be  dan- 
gerous, and  which  the  workman  cannot  perceive  to  be 
so  by  the  use  of  ordinary  care.'* 

And  again  in  this  same  case  the  court  said: 

''It  seems  to  us  that  if  the  owner  of  a  house  employs 
a  competent  and  experienced  laborer  to  take  off  an  old 
roof  and  put  on  a  new  one,  or  to  repair  the  roof,  or  to 
tear  down  a  building,  it  is  fair  to  assume  that  the  em- 
ploye will  take  the  necessary  precautions  to  protect  him- 
self from  injury  on  account  of  the  dangerous  or  defec- 
tive condition  of  the  premises  about  which  he  is  en- 
gaged to  work,  and  that  it  would  be  imposing  upon  the 
employer  an  unreasonable  duty  to  require  bun  to  have 
a  careful  examination  of  the  premises  made  for  the  pur- 
pose of  discovering  defects  or  dangers  in  order  that  he 
might  inform  the  employe  concerning  them.^' 

So  that  it  seems  under  the  authority  of  that  case  it 
is  not  required  of  a  master  engaged  in  the  hazardous 
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business  of  tearing  down  an  old  building,  that  he  should 
exercise  even  ordinary  care  to  discover  dangerous  de- 
fects. 

The  case  of  Dyer  v.  Pauley  Jail  Building  Co.,  144 
Ky.,  592,  was  one  where  they  were  tearing  down  an  old 
jail  preparatory  to  erecting  a  new  one.  Dyer  was  em- 
ployed on  the  work  and  was  injured  by  being  struck 
on  the  leg  by  a  piece  of  iron.  In  response  to  the  argu- 
ment that  it  was  the  dutv  of  the  master  to  furnish  him 
with  a  safe  place  to  wort,  the  court  said: 

''For  the  appellee  it  is  insisted  that,  even  if  the  in- 
jury occurred  in  this  way,  it  is  not  liable,  for  in  accept- 
ing employment  of  this  character,  appellant  assumed 
the  risk  incident  thereto.  It  was  impossible  for  the  ap- 
pellee to  furnish  him  a  safe  place  to  work,  foj  the  very 
work  that  was  being  underti^ken  rendered  the  place 
unsafe.  Appellant  must  have  known,  and  did  know, 
that  when  the  bolts  were  cut  and  the  rivets  driven  from 
their  places  the  pieces  of  sheet  iron  were  liable  to  and 
naturally  would  fall.'' 

In  order  to  hold  appellant  liable  for  damages  in  this 
case,  it  would  be  necessary  to  show  that  the  foreman 
knew  of  the  knot  in  the  plank,  and  that  it  ran  through 
the  beam  at  such  an  angle  as  to  make  it  dangerous,  and 
had  not  warned  appellee  of  these  facts. 

We  are  of  the  opinion  that  the  peremptory  instruc- 
tion should  have  been  given. 

The  judgment  is  reversed  for  a  new  trial  consistent 
herewith. 


Thurman  v.  Commonwealth. 

(Decided  June  20,  1913). 

Appeal  from  Allen  Circuit  Court. 

jury..<;^rand  and  Petit  Jurors — ^How  Obtained— Action  of  Trial 
Court  Directing  Sheriff  to  Summon  Bystanders— Exhaustion  of 
Regular  Panel.— The  action  of  the  trial  court  in  directing  the 
sheriff  to  summon  bystanders  after  the  regular  panel  had  been: 
exhausted  is  expressly  permitted  by  section  2247  of  the  Kentucky 
Statutes.  That  section  seems  to  give  the  trial  court  the  discre- 
tion either  to  draw,  the  names  from  the  drum  or  wheel  case,  of 
direct  the  summoning  of  bystanders. 

Homicide — Oath  to  Sheriff  and  Deputies  to  Summon  Jurors^ 
^FaOure  of  Qoutt  to.Adminl3t!9C  Oath  to .P^pi^tsr.— As  tQ  the  oon* 
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tention  that  one  of  the  deputy  sherifla  who  assisted  in  summon- 
ing l)y8tanders  was  not  sworn  as  required  by  section  2262  of  the 
(Kentucky  Statutes,  while  it  appears  that  the  deputy  sheriff  re* 
ferred  to  was  not  sworn  at  the  beginning  of  the  term  when  the 
sheriff  and  his  other  deputies  were  sworn,  and  that  he  did  sum- 
mon several  who  were  examined  as  to  their  qualifications  for 
Jurors,  there  is  nothing  in  the  record  to  show  whether  any  one  of 
those  summoned  by  this  deputy  was  accepted  as  a  juror. 
3.  Homicide — ^Evidence — Conflict  of— Instructions.— While  there  is  an 
Irreconcilable  conflict  as  to  whether  appellant  or  deceased  first 
renewed  the  difficulty  that  resulted  in  the  killing  of  deceased, 
there  was  such  evidence  as  Justified  the  court  in  submitting  this 
question  which  it  did  in  carefully  worded  and  well  drawn  instruc- 
tions, and  on  the  whole  case  no  prejudicial  error  was  committed 
upon  the  trial. 

BRADBURN  ft  BASHAM,  O.  M.  HINTON,  W.  D.  GILLIAM  and  J. 
TOM  DURHAM  for  appellant. 

JAMES  GARNETT,  Attorney  General;  D.  O.  MYATT,  AssisUnt 
Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Turner — Affirming, 

Appellant  was  indicted  at  the  April  term,  1912,  of  the 
Allen  Circuit  Court  charged  with  the  murder  of  W.  B. 
Roark,  and  upon  his  trial  was  convicted  of  manslaughter, 
and  sentenced  to  the  penitentiary. 

In  his  motion  and  grounds  for  a  new  trial,  he  relies 
upon  three  alleged  errors: 

(1)  That  the  court  erred  to  his  prejudice  in  refusing 
after  the  regular  panel  of  the  jury  had  been  exhausted 
to  draw  from  the  drum  or  wheel  case  a  suflScient  nuniber 
of  names  to  complete  the  jury;  but  on  the  contrary  di- 
rected the  sheriff  to  summon  a  suflScient  number  of  by- 
standers for  that  purpose. 

(2)  That  one  of  the  deputy  sheriffs  who  assisted  in 
summoning  the  bystanders  was  not  sworn  as  required  by 
section  2262  of  the  Kentucky  Statutes. 

(3)  That  the  verdict  is  not  sustained  by  the  evi- 
dence. 

Appellant  is  a  citizen  of  Tennessee,  and  deceased  was 
a  citizen  of  Allen  County  in  this  State,  and  they  resided 
about  fifteen  miles  from  each  other. 

On  the  day  of  the  difl5culty  appellant  started  from  his 
home,  as  he  says,  for  the  purpose  of  procuring  some 
whiskey  for  some  members  of  his  family  who  were  ill 
with  ihe  measles.  He  first  sought  to  procure  the  whis« 
key  from  some  other  parties  near  his  liame»  but  not  auo- 
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ceeding,  he  went  to  the  house  of  deceased.  When  he 
reached  there  deceased  was  not  at  the  honse,  but  was 
out  on  his  farm.  Upon  the  return  of  Roark  to 
the  •  house  some  time  later,  appellant  made  his  re- 
quest for  the  whiskey,  and  there  seems  to  have  been  some 
hesitation  upon  the  part  of  Roark  to  let  him  have  it.  This 
request  was  a  little  later  renewed  by  appellant  at  the 
bam  some  little  distance  away  from  the  whiskey  house 
where  it  was  first  made.  Appellant  became  urgent  in  his 
request  at  the  bam,  and  Roark  finally  peremptorily  de- 
clined to  let  him  have  the  whisky,  and  ordered  him  to 
get  off  his  premises.  A  diflSculty  between  them  followed, 
in  which  appellant  was  struck  in  the  head  with  a  rocky 
and  in  which  Roark  was  shot  in  the  left  arm  with  a  pistol. 
There  was  present  at  the  difficulty  in  the  barn  one  Car- 
ter, an  employee  of  Roark. 

The  residence,  bam  and  whisky  house  of  deceased 
are  located  on  the  Scottsville  and  Gallatin  pike.  The 
whiskey  house  is  south  of  the  residence  in  the  direction 
of  Gallatin.  The  residence  is  between  the  bam  and  the 
whiskey  house  and  near  the  pike,  and  the  bam  is  about 
150  yards  north  of  the  residence  in  the  direction  of 
Scottsville,  and  is  about  50  or  60  yards  from  the  pike ; 
there  is  a  foot  path  going  from  the  bam  to  the  residence 
running  nearly  parallel  with  the  pike. 

At  the  conclusion  of  the  difficulty  in  the  bam,  appel- 
lant went  out  one  way  and  proceeded  hastily  down  the 
pike  to  where  his  horse  was  hitched  near  the  whiskey 
house,  while  deceased  and  Carter  took  the  foot  path  from 
the  bam  to  the  house. 

Roark,  when  he  and  Carter  reached  the  house,  di- 
rected Carter  to  bring  him  his  shotgun,  which  was  done, 
and  when  he  stepped  to  the  comer  of  the  house,  or  in  view 
of  appellant  who  was  at  or  near  the  whiskey  house,  the 
difficulty  was  renewed.  There  were  two  shots  from  a 
shotgun  and  several  shots  from  each  side  with  pistols, 
Roark  having  also  procured  a  pistol  after  reaching  the 
house.  Roark  was  fatally  injured,  from  which  he  died 
within  a  few  hours. 

The  evidence  is  very  conflicting  as  to  who  began  the 
second  difficulty.  It  is  the  contention  of  appellant  that 
after  the  trouble  at  the  bam,  he  had  in  good  faith  aban- 
doned the  difficulty,  had  fled  the  field  and  was  unhitching; 
his  horse  with  a  view  of  immediately  leaving,  when 
Boark  fired  upon  him  from  fhe  house  with  the  Bkotgoiu 
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On  the  contrary,  it  is  in  evidence  by  several  witnesses 
that  the  appellant  opened  the  second  difficulty,  and  had 
fired  two  shots  from  his  pistol  before  Roark  fired  with 
the  shotgun. 

(1)  The  action  of  the  trial  court  in  directing  the 
sheriff  to  summon  bystanders  after  the  regular  panel 
had  been  exhausted  is  expressly  permitted  by  section 
2247  of  the  Kentucky  Statutes.  That  section  seems  to 
give  the  trial  court  the  discretion  either  to  draw  the 
names  from  the  drum  or  wheel  case,  or  direct  the  sum- 
moning of  bystanders.  In  so  far  as  applicable,  it  is  as 
follows: 

''If,  in  any  criminal  or  penal  cause  or  proceeding 
called  for  trial,  the  panel  shall  be  exhausted  by  challenge, 
the  judge  may  supply  such  jurors  by  drawing  from  the 
drum  or  wheel  case,  or  may  direct  the  sheriff  to  summon 
for  trial  of  that  cause,  any  number  of  bystanders  or  per- 
sons to  fill  such  vacancies.'*  (Laughlin  v.  Commonwealth, 
18  R.,  640). 

It  was  doubtless  the  purpose  of  the  statute  in  giving 
this  'discretion,  to  enable  circuit  courts  to  proceed  with 
the  business  without  the  delay  which  might  be  occasioned 
by  summoning  the  jurors  whose  names  should  come  out 
of  the  drum;  and  to  facilitate  business  by  summoning 
the  bystanders  who  were  already  at  or  near  the  court- 
house in  order  that  such  delay  might  be  avoided. 

(2)  It  appears  that  the  court  failed  at  the  beginning 
of  the  term  to  administer  the  oath  required  by  section 
2262  of  the  Kentucky  Statutes  to  one  of  the  deputy  sher- 
iffs ;  and  it  is  urged  that  in  as  much  as  this  deputy  par- 
ticipated in  the  summoning  of  the  bystanders  without 
having  taken  the  statutory  oath,  the  jury  was  not  made 
up  according  to  law. 

It  does  appear  that  the  deputy  sheriff  referred  to  was 
not  sworn  at  the  beginning  of  the  term  when  the  sheriff 
and  his  other  deputies  were  sworn,  and  that  he  did  sum- 
mon several  who  were  examined  as  to  their  qualifications 
for  jurors ;  but  there  is  nothing  in  the  record  to  show 
whether  any  one  of  those  summoned  by  this  deputy  wa& 
accepted  as  a  juror. 

Section  281  of  the  Criminal  Code  as  amended  by  the 
Act  of  1910  is  as  follows: 

'*The  decisions  of  the  court  upon  challenges  to  the 
panel,  and  for  cause,  or  upon  motion  to  set  aside  an  in- 
dictment, shaU  not.be  subject  to  exception.  ** 
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It  appears  that  this  question  was  first  raised  by  ap- 
pellant in  the  motion  and  grounds  for  a  new  trial;  but 
if  it  had  been  made  at  the  trial,  and  it  had  affirmatively 
appeared  that  some  one  or  more  members  of  the  jury  who 
were  accepted  and  tried  the  case,  had  been  summoned  by 
the  deputy  who.  was  not  sworn,  it  would  not  have  been 
within  the  power  of  this  court  under  the  provisions  of  the 
section  quoted  to  review  the  action  of  the  circuit  court. 

The  challenge  by  appellant  of  such  a  juror  would  have 
necessarily  been  a  challenge  **for  cause, '^  and  under  the 
express  terms  of  that  section  the  action  of  the  circuit 
court  would  not  have  been  subject  to  exception.  Curtis. 
V.  Commonwealth,  110  Ky.,  845;  Vinegar  v.  Common^ 
wealth,  104  Ky.,  106;  Powers  v.  Commonwealth,  114  Ky., 
237 ;  Hendrickson  v.  Commonwealth,  146  Ky.,  742 ;  Law-^ 
son  V.  Commonwealth,  152  Ky.,  113. 

(3)  We  are  free  to  confess  that  we  have  been  some- 
what impressed  with  the  contention  of  appellant  that  the 
circumstances  show  that  he  in  good  faith  had  abandoned 
the  difficulty  after  the  first  trouble  in  the  barn,  and  that 
deceased  was  the  aggressor  in  the  second  difficulty  in 
which  he  was  killed;  but  a  careful  examination  of  the  evi- 
dence discloses  an  irreconcilable  conflict  as  to  whether  ap- 
pellant or  deceased  first  renewed  the  difficulty.  We  are 
unwilling  to  say  that  there  was  not  such  evidence  as  jus- 
tified the  lower  court  in  submitting  this  question.  The 
rule  that  where  there  is  any  conflict  in  the  evidence  the 
issues  must  be  submitted  to  the  jury  is  too  well  known 
to  call  for  elaboration. 

These  questions  were  all  submitted  to  the  dury  in  care- 
fully-worded and  well-drawn  instructions  wnich  are  not 
complained  of. 

On  the  whole  case  we  see  no  prejudicial  error. 

Judgment  affirmed. 


Henry  M.  Bosworth,  Auditor  v.  Harp. 

(Decided  June  20,  1913). 

Appeal  from  Franklin  Circuit  Court. 

Pensions— Grant  of  to  Confederaie  Soldiers — PubUc  Servicer 
Rendered  By.-— A  state  may  grant  a  pension  to  Confederate  sol- 
diers for  ptfbUc  services  rendered  by  them  to  the  state  during 
the  Civil  war  when  the  state  officially  declared  that  it  would 
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remain  neatral  daring  tlie  war,  and  the  Benrlees  of  the  adIdierB 
were  rendered  in  an  effort  to  maintain  the  soToreignty  and  the 
rights  of  the  state  as  declared  in  the  state  conatitntion. 

2  Pensions— 'Word  "Appropriate'*  Not  Necessary  to  Act.— It  is  not 
necessary  that  an  act  should  nse  the  word  "appropriate"  aifd 
when  it  fixes  the  amount  to  the  paid  out  of  the  treasury  to  the 
claimant,  and  directs  how  it  shall  be  paid,  this  is  sufficient. 

8.  Pensions — ^Allowing  On  Account  of  Public  Seryices.— An  act  al- 
lowing a  pension  on  account  of  public  senrices  is  not  invalid  be- 
cause such  persons  are  put  npon  a  different  footing  from  other 
citixens. 

JAMBS  GARNETT,  Attorney  General;  CHARLES  H.  MORRIS, 
Assistant  Attorney  General,  for  appellant 

HAZELRIGG  ft  HAZELRIGG,  J.  W.  BLACKBURN,  JR..  and  W.  J. 
STONE  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Hobson — 
Affirming. 

By  an  act  approved  March  11,  1912,  it  was  provided 
that  any  indigent  disabled  person  who  has  been  a  citi- 
zen and  an  actual  bona  fide  resident  of  this  State  con- 
tinuously since  January  1,  1907,  and  who  actualy 
served  one  year  or  until  the  close  of  the  Civil  War,  in 
the  military  or  naval  service  of  the  Confederate  States 
or  the  widow  of  such  person  to  whom  he  was  married 

¥rior  to  January  1,  1890  shall  be  paid  out  of  the  State 
reasury  a  pension  of  $10  a  month.  No  person  is  en- 
titled to  the  benefits  of  the  act  who  is  able  to  earn  a  sup- 
port by  manual  labor  or  by  reason  of  his  knowledge  or 
skill  in  any  profession,  trade  or  craft  or  who  receives 
a  pension  from  the  United  States  government  or  any 
State  or  foreign  government;  or  removes  from  the 
State  or  is  absent  therefrom  for  one  year,  or  has  a  net 
income  of  $300  a  year  or  has  property  of  the  value  of 
$2,500,  or  is  living  with  his  wife  who  possesses  prop- 
erty or  income  sufficient  for  the  suitable  support  of  her- 
self and  family  including  her  husband,  or  whose  sup- 
port is  comfortably  provided  for  by  reason  of  a  con- 
tract or  agreement  with  a  person  able  to  provide  it» 
or  who  by  reason  of  the  partial  ability  to  earn  a  support 
and  income  or  property,  is  able  to  obtain  an  income 
equivalent  to  $300  a  year.  Provision  is  made  in  the 
act  for  the  allowance  of  the  pension  claims.  James  M. 
Harp,  a  resident  of  Franklin  county  made  application 
for  a  pension  under  the  act,  and  his  claim  having  been 
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duly  allowed  he  presented  his  pension  voucher  properly 
executed  as  provided  in  the  act,  to  the  Auditor,  who  re- 
fused to  pay  it  or  to  issue  a  warant  therefor.  He  there- 
upon brought  this  suit  in  the  FraiAlin  Circuit  Court  to 
obtain  a  mandamus  compelling  the  Auditor  to  issue  a 
warrant  for  the  amount.  The  circuit  court  awarded  the 
mandamus  as  prayed.  The  Auditor  appeals. 

Section  3  of  the  Constituion  among  other  things 
provides: 

'*And  no  grant  of  exclusive,  separate  public  emolu- 
ments or  privileges  shall  be  made  to  any  man  or  set  of 
men  except  in  consideration  of  public  service/* 

It  is  insisted  that  the  act  is  invalid  under  this  sec- 
tion of  the  Constitution  on  the  ground  tiiat  the  act 
grants  to  indigent  Confederate  soldiers  exclusive,  sepa- 
rate privileges  not  granted  to  other  indigent  persons. 
The  question  to  be  determined  is  did  the  Confederate 
soldiers  render  public  services  to  the  State  of  Ken- 
tucky within  the  meaning  of  the  Constitution.  In  Fer- 
guson V.  Landrum,  1  Bush,  593,  this  court  held  that 
separate  emoluments  or  privileges  within  the  meaning 
of  the  constitutional  provision  may  be  allowed  **when 
the  persons  shall  by  heroic  deeds,  inventive  genius,  or 
great  mental  endowments  and  a  life  of  public  virtue, 
become  in  the  judgment  of  the  Legislature,  a  public 
benefactor.'*  The  Massachusetts  Supreme  Court  m  an- 
swer to  an  iaquiry  of  the  Legislature  as  to  the  legality 
of  pensions  allowed  by  that  State  to  Federal  soldiers 
in  the  Civil  war,  said  this : 

**The  question  asked  by  the  honorable  Senate  should 
be  answered  in  the  afl5rmative  so  far  as  to  say  that  the 
general  principle  referred  to — gratuities  to  Civil  war 
veterans — ^may  have  legitimate  application  to  services 
such  as  generally  have  been  treated  as  deserving  recog- 
nition by  the  payment  of  sums  of  money,  the  erection  of 
statues  or  the  bestowal  of  medals,  decorations  or  other 
badges  of  honor.  In  the  application  of  the  principle, 
the  question  ordinarily  will  be  whether  the  benefit  is 
conferred'  as  an  appropriate  recognition  of  distin- 
guished or  exceptional  service,  such  that  the  dignity  of 
the  State  will  be  enhanced  and  the  loyalty  and  patriot- 
ism of  the  people  will  be  promoted  by  making  it  a  sub- 
ject of  governmental  action.**  (Opinion  of  Justices,  190 
Mass.,  611). 

In  Judson  on  Taxation,  Sec.  349,  it  is  said: 
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'^Whatever  legitimately  tends  to  inspire  patriotic 
sentiments  and  to  enhance  the  respect  of  citizens  for 
the  institutions  of  their  country  and  incites  them  to  con- 
tribute to  its  defense  in  time  of  war  has  been  held  to  be 
a  lawful  purpose,  and  such  as  will  justify  the  exercise 
of  either  the  power  of  taxation,  or  of  the  power  of  emi- 
nent domain.'* 

Necessarily  the  matter  is  one  committed  to  the  dis- 
cretion of  the  Gfeneral  Assembly,  and  when  the  Legis- 
lature has  declared  the  use  a  public  one,  its  judgment 
will  be  respected  by  the  courts,  unless  the  use  is  palpa- 
bly without  reasonable  foundation.  (U.  S.  v.  Gettysburg, 
160  U.  S.,  688).  It  is  true  the  services  of  the- Confeder- 
ate soldiers  were  directed  against  the  federal  govern- 
ment but  appellee  and  his  comrades  were  citizens  of  a 
sovereign  state.  Their  claim  rests  solely  upon  the 
ground  that  they  rendered  public  services  to  the  State 
of  Kentucky.  The  colonies  before  the  formation  of  the 
Union  exercised  the  power  of  granting  pensions  or  boun- 
ties to  soldiers.  This  power  has  since  been  exercised  by 
the  United  States  and  by  many  of  the  States,  and  that  the 
Legislature  has  the  power  in  a  proper  case  to  grant  pen- 
sions for  public  services  must  now  be  admitted.  To  de- 
termine whether  the  Confederate  soldiers  rendered  pub- 
lic services  to  the  State  of  Kentucky  we  must  put  our- 
selves in  the  situation  of  things  at  the  opening  of  the 
Civil  war,  and  determine  their  rights  by  the  circum- 
stances which  then  surrounded  them. 

When  the  Constitution  of  the  United  States  was 
formed,  each  of  the  thirteen  colonies  was  an  independent 
sovereignty  and  each  jealousy  maintained  that  it  had  not 
parted  with  its  sovereignty  in  forming  that  Constitution. 
By  the  10th  Amendment  to  the  Constitution  enacted  by 
Congress  at  the  first  session  after  its  adoption,  it  was  pro- 
vided: 

*'The  powers  not  delegated  to  the  United  States  by 
the  Constitution  nor  prohibited  by  it  to  the  States  are 
reserved  to  the  States  respectively  or  to  the  people.*' 

From  the  formation  of  the  government  it  was  main- 
tained by  each  of  the  States  that  being  sovereign,  it  had 
a  right  to  withdraw  from  the  compact  it  had  made  at 
pleasure;  that  this  right  not  being  prohibited  by  the 
Constitution  to  the  States,  was  reserved  by  them.  The 
New  England  States  in  unequivocal  terms  asserted  this 
right  from  1803  to  1814  with  reference  to  the  Embargo 
Act,  the  acquisition  of  Louisiana  and  the  war  of  1812. 
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In  1812  when  called  on  for  troops,  Massachusetts,  Con- 
necticut and  Ehode  Island  each  refused,  reasserting  the 
sovereignty  of  the  State  and  insisting  that  she  was  not 
bound  to  obey  until  she  felt  it  to  be  to  the  interest  of  her 
citizens  to  do  so.  (New  England  Federalism,  page  523, 
by  Henry  Adams.)  In  1814  Connecticut,  Ehode  Island, 
New  Hampshire  and  Vermont  in  the  Hartford  Conven- 
tion made  this  declaration: 

**In  case  of  deliberate,  dangerous  and  palpable  in- 
fractions of  the  Constitution,  affecting  the  sovereignty  of 
a  State  and  the  liberties  of  the  people,  it  is  not  only  the 
right,  but  the  duty  of  each  State  to  interpose  its  author- 
ity for  the  protection  in  the  manner  best  calculated  ta 
secure  that  end/* 

Nowhere  was  this  sentiment  stronger  than  in  Ken- 
tucky. By  section  1  of  the  Resolutions  of  1798  it  was 
declared  as  follows : 

''Eesolved  that  the  several  states  composing  the 
United  States  of  America,  are  not  united  on  the  prin- 
ciple of  unlimited  submission  to  their  general  govern- 
ment; but  that  by  compact  under  the  style  and  title  of 
a  Constitution  for  the  United  States  and  of  amendments 
thereto,  they  constituted  a  general  government  for  spe- 
cial purposes,  delegated  to  that  government  certain  defi- 
nite powers,  reserving  each  State  to  itself,  the  residuary 
mass  of  right  to  their  own  self  government;  and  that 
whensoever  the  general  government  assumes  undelegated 
powers,  its  acts  are  unauthorized,  void,  and  of  no  force : 
That  to  this  compact  each  State  acceded  as  a  State,  and 
is  an  integral  party,  its  co-States  forming,  as  to  itself, 
the  other  party:  That  the  government  created  by  this 
compact  was  not  made  the  exclusive  or  final  judge  of 
the  extent  of  the  powers  delegated  to  itself;  since  that 
would  have  made  its  discretion,  and  not  the  Constitu.- 
tion,  the  measure  of  its  powers ;  but  that  as  in  all  other 
cases  of  compact  among  parties  having  no  common  judge, 
each  party  has  an  equal  right  to  judge  for  itself,  as  well 
of  infractions  as  of  the  mode  and  measure  of  redress.'* 

The  principle  announced  in  this  resolution  was  steadr 
ily  maintained  in  Kentucky  from  that  time  until  the 
breaking  out  of  the  Civil  war.  It  was  recognized  from 
time  to  time  in  the  platforms  of  the  leading  political  part- 
ies and  by  the  General  Assembly.  Its  principle  was  im- 
bedded in  the  Constitution  adopted  in  1851.  Sec.  4,  Bill 
of  Eights.  In  his  life  of  Daniel  Webster,  page  172,  Henry 
Cabot  Lodge,  for  many  years  a  prominent  United  States 
Senator,  says: 
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"When  the  Constitution  was  adopted  by  the  votes 
of  States  at  Philadelphia  and  accepted  by  the  votes  of 
States  in  popular  convention,  it  is  safe  to  say  that  there 
was  not  a  man  in  the  country  from  Washington  and 
Hamilton  on  the  one  side  to  George  Clinton  and  George 
Mason  on  the  other,  who  regarded  the  new  system  as  any- 
thing but  an  experiment,  entered  upon  by  the  States  and 
from  which  each  and  every  State  had  the  right  peace- 
fully to  withdraw,  a  right  which  was  very  likely  to  be 
exercised/' 

In  October,  1912,  General  Charles  H.  Grosvenor,  of 
Ohio,  a  gallant  soldier  in  the  Federal  army,  and  for  many 
years  a  leader  in  Congress,  in  a  speech  made  to  his  com- 
rades of  the  Army  of  the  Cimiberland  in  Chattanooga 
said: 

**Now,  if  there  is  a  Confederate  soldier  in  the  house, 
I  want  him  to  stand  up.  Figuratively  speaking,  I  am  go- 
ing to  defend  him.  You  Confederate  soldiers  did  not  be- 
lieve that  you  were  compelled  to  stay  in  the  Union.  Lee, 
Jackson,  Calhoun,  and  other  great  men,  of  the  South,  be- 
lieved the  same  on  that  question.  They  did  what  they 
believed  to  be  right.  They  saw  the  Constitution  as  it 
was  adopted.  Who  is  here  to  call  them  criminals!  Cer- 
tainly, not  I.'* 

With  these  facts  in  mind  let  us  look  briefly  at  the  his- 
torical facts  as  to  the  attitude  of  Kentucky  at  the  open- 
ing of  the  Civil  war.  Kentucky  was  a  slave  holding 
State.  In  her  Constitution  adopted  in  1851,  it  was  de- 
clared: 

*'The  right  of  property  is  better  and  higher  than  any 
constitutional  sanction,  and  the  right  of  the  owner  of  a 
slave  to  such  slave  and  its  increase,  is  the  same  and  as 
inviolate  as  the  right  of  the  owner  of  any  other  property 
whatever.*' 

When  the  Southern  States  seceded,  and  Kentucky 
was  called  upon  by  the  Federal  government  to  furnish 
troops  for  the  war,  she  declined,  believing  that  the  Fed- 
eral government  had  not  the  constitutional  right  to  coerce 
them  back  into  the  Union.  The  House  of  Representatives 
adopted  the  following  resolution: 

*' Resolved  hj  the  House  of  Representatives,  that  this 
State  and  the  citizens  thereof  should  take  no  part  in  the 
Civil  war  now  being  waged,  except  as  mediators,  and 
friends  of  the  belligerent  parties;  and  that  Kentucky 
should  during  the  contest  occupy  the  position  of  strict 
neutrality. 
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Resolved  that  the  act  of  the  Governor  in  refusing  to 
furnish  troops  or  military  force  upon  the  call  of  the  exe- 
cutive authority  of  the  United  States,  under  existing  cir- 
cumstances, is  approved.*' 

The  General  Assembly  provided  the  sum  of  $1,000,- 
000  for  the  expenses  of  arming  and  disciplining  the  mili- 
tia; $750,000  to  be  expended  for  arms;  one-half  to  be 
issued  to  the  State  guard  and  the  other  half  to  the  home 
guards.  The  State  guard  was  to  be  at  once  placed  in 
camp ;  the  home  guards  were  to  be  held  in  reserve ;  and 
it  was  provided  that  **  neither  the  arms  nor  the  militia 
were  to  be  used  against  the  government  of  the  United 
States  nor  the  Confederate  States,  unless  in  the  sole  de- 
fense of  the  State  of  Kentucky.'*  In  a  few  months  the 
State  was  invaded  both  by  the  Confederate  and  the  Fed- 
eral troops,  and  soon  it  became  evident  that  Kentucky's 
position  of  neutrality  could  not  be  maintained.  The  re- 
sult was  that  those  who  espoused  the  cause  of  the  Union 
went  to  the  Federal  army,  and  those  who  maintained  the 
right  of  the  State  as  a  sovereign  to  control  her  own  mat- 
ters, went  to  the  Confederate  army.  The  Civil  war  was 
not  a  mere  insurrection  against  an  existing  government; 
it  was  a  contest  between  two  sovereignties.  Up  to  that 
time  in  the  Southern  States  especially,  it  was  maintained 
that  the  citizen  owed  his  first  allegiance  to  his  State,  and 
the  war  was  the  result  of  what  these  men  believed  to  be 
an  unconstitutional  effort  to  destroy  the  sovereignty  of 
the  several  States,  and  take  from  them  their  right  to 
control  their  own  local  matters. 

5'he  Civil  war  is  often  spoken  of  as  the  war  of  seces- 
sion, as  though  secession  was  the  cause  of  the  war.  But 
the  cause  of  the  war  was  deeper  than  that.  It  was  the  ir- 
repressible conflict  between  two  independent  sovereign- 
ties, and  the  cause  of  the  conflict  with  slavery.  The  South- 
em  States  maintained  that  they  had  a  right  to  regu- 
late their  own  internal  aflFairs,  and  that  these  were  be- 
yond the  control  of  the  national  government.  In  1859 
John  Brown  made  his  raid  upon  Harpers  Ferry  in  an 
effort  to  incite  an  insurrection  of  the  negroes  for  the 
murder  of  the  peaceful  inhabitants  of  Virginia.  This 
deeply  stirred  the  South  for  the  defenseless  women  and 
children  would  be  the  first  to  suffer.  WhilQ  John  Brown 's 
effort  failed,  he  was  lauded  as  a  hero  and  a  patriot  by 
many  of  the  extremists  of  the  North,  and  so  prevalent 
was  this  sentiment  that  the  Southern  people  became 
alarmed.    The  dedsion  of  the  United  States  Supreme 
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Court  in  the  Dred  Scott  case  which  had  been  rendered  a 
few  years  before  was  openly  assailed,  and  such  declara- 
tions as  the  following  were  common : 

^^  There  is  a  higher  law  than  the  Constitution  which 
regulates  our  authority  over  the  domain.  Slavery  must 
be  abolished  and  we  must  do  if — ^W.  H.  Seward. 

*'The  Union  is  a  lie.  The  American  Union  is  an  im- 
posture, a  covenant  with  death  and  an  agreement  with 
hell.'' — ^William  Lloyd  Garrison. 

*^The  fugitive-slave  act  is  filled  with  horror — ^we  are 
bound  to  disobey  this  Acf — Charles  Sumner. 

*^The  Union  is  not  worth  supporting  in  connection 
with  the  South." — ^Horace  Greley. 

^^The  times  demand  and  we  must  have  an  anti-slavery 
Constitution,  an  anti-slavery  Bible  and  an  anti-slavery 
God." — Anson  P.  Burlingame. 

Without  the  question  of  slavery  no  Southern  State 
would  have  seceded,  and  without  that  question  no  army 
could  have  been  mustered  in  the  North  to  carry  on  the 
war  against  the  South.  The  trouble  had  been  brewing 
for  a  number  of  years  and  the  inevitable  had  at  last 
come.  The  question  had  to  be  settled  by  arms.  It  is  true 
that  might  makes  right,  but  it  does  not  follow  that  might 
is  right.  The  Southern  soldier  fought  for  a  principle, 
the  right  of  each  State  to  regulate  its  local  affairs — a 
principle  that  everybody  conceded  when  the  Constitution 
of  the  United  States  was  formed  and  without  which  that 
instrument  could  never  have  been  adopted.  The  Ken- 
tucky soldiers  who  fought  in  the  Confederate  army  fought 
to  maintain  this  principle  for  the  State  of  Kentucky,  and 
while  they  lost  in  the  wager  of  battle,  Kentucky  has  al- 
ways recognized  that  they  fought  for  a  principle  and 
were  rendering  public  services  to  their  State.  In  every 
section  of  the  State  after  the  close  of  the  war,  it  was  the 
pleasure  of  the  people  of  Kentucky  to  advance  to  office 
the  Confederate  soldiers ;  for  many  years  they  filled  the 
more  important  offices  of  the  State,  and  literally  con-; 
trolled  the  State's  affairs.  The  Legislature  made  appro- 
priations for  monuments  to  distinguished  Confederate 
soldiers.  In  1902  it  established  a  home  for  Confeder- 
ates, and  this  has  been  since  maintained  at  the  expense  of 
the  State,  an  appropriation  of  $175  a  year  being  made 
for  each  inmate.  In  1904  it  appropriated  the  sum  of  $2000 
to  mark  the  Confederate  graves  at  Perryville,  Kentucky^ 
Monuments  have  been  erected  to  Generals  John  C: 
Breckenridge,  John  H.  Morgan  and  other  distinguished 
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Confederates.  None  of  these  appropriations  liave  ever 
been  questioned  or  assailed;  and  they  show  a  settled 
policy  by  the  Legislature  acquiesced  in  by  the  people  of 
the  State  to  regard  the  Confederate  soldiers  as  having 
rendered  public  services  to  the  State  of  Kentucky. 

In  the  year  1850  the  Legislature  of  Kentucky  provided 
for  the  placing  of  a  block  of  Kentucky  marble  in  the 
Washington  monument  bearing  this  inscription: 

**  Under  the  auspices  of  Heaven  and  the  precepts  of 
Washington,  Kentucky  will  be  the  last  to  give  up  the 
Union.*' 

Kentucky  did  not  secede.   Virginia  was  the  last  State 
to  secede,  and  it  is  almost  certain  that  Virginia  too  would 
not  have  seceded  but  for  John  Brown's  cold  blooded  ef- 
fort to  bring  about  a  massacre  of  the  women  and  chil- 
dren of  the  State,  and  the  spirit  with  which  much  of  the 
north  regarded  his  undertaking.    But  all  of  the  secession 
ordinances  were  invalid ;  for  in  legal  effect  as  was  after- 
wards held,  all  the  secession  ordinances  were  void.    So 
Kentucky's  position  was  not  substantially  different  from 
that  of  the  other  Southern  States.    Over  fifty  years  have 
passed  since  the  breaking  out  of  the  Civil  war.    The  pas- 
sions engendered  by  the  struggle  have  subsided  and  all 
have  learned  to  realize  that  the  country  could  not  continue 
part  free  and  part  slave  holding.    Kentucky  no  less  than 
the  other  States  rejoices  in  the  prosperity  and  greatness 
of  our  reunited  country.    All  now  recognize  the  fact  that 
He  who  does  all  things  well  ruled  in  that  conflict  bring- 
ing about  His  eternal  purposes,  and  all  now  see  that  the 
usefulness  of  this  country  and  its  power  for  good  would 
have  been  greatly  curtailed  if  the  struggle  had  ended 
otherwise  than  it  did.    As  passions  have  subsided  those 
on  each  side  have  perceived  the  patriotic  motives  prompt- 
ing the  other,  and  have  learned  to  honor  their  sincerity 
and  devotion  to  duty.    Every  Englishman  regards  the 
common  heritage  of  the  race,  the  heroism  and  self-sacri- 
fice of  the  combatants  on  either  side  in  the  war  of  the 
Boses,  and  the  same  sentiment  is  fast  coming  into  the 
hearts  of  all  Americans  as  to  all  those  who  endured  hard- 
ship and  hazarded  their  lives  for  the  cause  they  deemed 
just  in  our  Civil  war.    So  it  is  that  in  the  Gfeneral  Assem- 
bly the  bill  before  us  was  passed  by  a  practically  unani- 
mous vote,  all  political  parties  agreeing  upon  it. 

The  war  wrought  a  revolution.  The  Union  as  the 
fathers  understood  it  was  merged  in  the  nation.  State 
sovereignty  as  they  understood  it  passed  out  of  sight. 
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The  doctrine  of  the  resolutions  of  1798  that  the  Federal 
government  was  not  the  final  judge  of  the  extent  of  its 
powers,  and  that  each  State  had  an  equal  right  to  judge 
lor  itself  as  well  of  infractions  as  of  the  mode  and  meas- 
ure of  redress,  which  was  universally  maintained  at  that 
time  and  for  the  next  fifty  years,  was  by  the  war  deter- 
mined to  be  no  longer  true.  But  the  soldiers  who  fought 
for  this  principle  to  maintain  the  rights  of  their  sov- 
ereign State,  no  less  rendered  public  services  to  their 
State  than  the  men  who  served  in  the  Federal  army  to 
rid  the  country  of  the  blight  of  slavery.  The  Kentucky 
soldiers  in  the  Federal  army  served  faithfully  the  sov- 
ereign to  whom  they  deemed  they  owed  their  first  alleg- 
iance and  they  have  been  provided  for  by  the  sovereign 
they  served.  The  Kentucky  soldiers  in  the  Confederate 
army  served  no  less  faithfully  their  State,  the  sovereign 
to  whom  them  deemed  they  owed  their  first  allegiance, 
and  that  sovereign  may  with  equal  propriety  honor  their 
self-sacrifice,  gallantry  and  patriotism  by  protecting 
them  in  their  age  from  want. 

Section  230  of  the  Constitution  provides: 
^^No  money  shall  be  drawn  from  the  State  Treasury 
except  in  pursuance  of  appropriations  made  by  law.'' 

It  is  insisted  that  the  act  is  void  because  no  appro- 
priation is  made  as  provided  by  this  section.  But  it  is 
not  necessary  that  an  act  of  the  Legislature  should  use 
the  word  '^appropriate.*'  The  act  directs  that  the  vouch- 
ers issued  to  the  pensioners  shall  be  paid  out  of  the 
Treasury  upon  the  warrant  of  the  Auditor  and  the  Audi- 
tor is  directed  to  issue  his  warrant  to  each  person  for  the 
amount  of  his  claim.  This  is  an  appropriation  within  the 
meaning  of  the  Constitution.  The  General  Assembly  has 
for  years  made  similar  appropriations.  The  appropriation 
to  the  Confederate  Home  is  made  in  the  same  way,  $175 
being  allowed  for  each  inmate.  Allowances  in  the  same 
way  are  made  for  the  support  of  the  insane  asylums  and 
other  institutions  of  the  State. 

Section  171  of  the  Constitution  provides: 
''Taxes  shall  be  levied  and  collected  for  public  pur- 
poses only." 

But  a  tax  is  levied  for  public  purposes  where  the 
money  is  used  to  pay  a  pension  granted  in  consideration 
of  public  services.  For  the  same  reason  the  act  is  not 
a  special  law.  Indigent  Confederate  soldiers  are  placed' 
upon  a  different  footing  from  other  indigent  persons  in 
the  State  because  of  the  public  services  rendered  by  them. 
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Dean  Shaler  of  Harvard  University,  Mmself  a  gal- 
lant Federal  soldier,  says  Ihis  of  one  Kentucky  brigade : 

"On  May  7,  1864,  this  brigade,  then  in  the  army  of 
Gteneral  Joseph  Johnston,  marched  out  of  Dalton,  1,140 
strong,  at  the  beginning  of  the  great  retreat  upon  Atlanta 
before  the  army  of  Sherman.  In  the  subsequent  hundred 
and  twenty  days,  or  until  September  3,  the  brigade  was 
almost  continuously  in  action  or  on  tiie  march.    In  this 

geriod  the  men  of  the  command  received  1,860  death  or 
ospital  wounds,  the  dead  counted  as  wounds,  and  but 
one  wound  being  counted  for  each  visitation  of  the  hos- 
pital. At  the  end  of  this  time  there  were  less  than  fifty 
men  who  had  not  been  wounded  during  the  hundred  and 
twenty  days.  There  were  240  men  left  for  duty,  and  less 
than  ten  men  deserted.  A  search  into  the  history  of  war- 
like exploits  has  failed  to  show  me  any  endurance  to  the 
worst  trials  of  war  surpassing  this.  We  must  remember 
that  the  men  of  this  command  were  at  each  stage  of  their 
retreat  going  farther  from  their  firesides.  It  is  easy  for 
men  to  bear  great  trials  under  circumstances  of  victory. 
Soldiers  of  ordinary  goodness  will  stand  several  defeats, 
but  to  endure  the  despair  which  such  adverse  conditions 
bring  for  more  than  a  hundred  days  demands  a  moral 
and  physical  patience,  which,  so  far  as  I  have  learned, 
has  never  been  excelled  in  any  army.*' 

This  is  given  only  as  an  illustration.  Similar  things 
may  be  said  of  the  other  Kentucky  troops.  So  long  as 
the  courage  of  the  battlefield  or  the  risking  of  one's  life 
for  his  country  is  honored  and  it  is  the  policy  of  the 
State  to  promote  the  loyalty  and  patriotism  of  the  people 
by  fostering  the  martial  spirit,  such  services  constitute 
a  reasonable  basis  for  classification.  The  honor  due  to 
the  true  and  the  brave  is  not  limited  to  those  who  are 
successful  in  the  struggle.  Greece  still  honors  the  Spar- 
tans who  defended  the  pass  at  Thermopylae.  The  names 
of  Wallace  and  his  comrades  are  yet  household  woudfe  in 
Scotland.  They  who  died  at  the  Alamo  are  honored  of 
all  Americans.  The  state  may  show  that  the  republic  is 
not  imgrateful  to  these  men  not  only  by  erecting  monu- 
ments to  them  when  dead  or  placing  flowers  on  their 
graves,  but  it  may  with  equal  propriety  gladden  their 
hearts  while  living  and  in  their  infirmity  give  them  bread. 
Judgment  affirmed.    Judge  Lassing  dissents. 


Digitized  by  VjOOQIC 


570  KENTUCKY  REPORTS,        [VoL  154. 

Opinion  by  Judge  Lassing — ^Dissenting. 

When  the  act  under  consideration  wae  adopted,  there 
was  in  force  in  this  State  a  general  law  making  provision 
for  the  support  of  all  indigent  and  dependent  Confeder- 
ates and  their  widows.  Kentucky  Statutes,^  Chapter  22-a 
and  amendments  thereto.  The  act  before  us  is  not  gen- 
eral in  its  application,  and*  is  in  direct  and  open  violation 
of  section  59,  sub-section  29,  of  the  Constitation,  which 
provides:  **  *  *  *  where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  be  enacted.'* 

The  Legislature  has  the  undoubted  right  to  classify 
persons  to  be  affected  by  a  Legislative  act,  but  such  right 
IS  always  subject  to  the  limitation  that  the  classification 
must  be  reasonable  and  natural.  The  classification  here 
attempted  is  neither  reasonable  nor  natural,  but  is  arbi- 
trary and  unjust.  Thousands  of  our  citizens,  equally  de- 
serving and  with  less  means  of  support  than  many  of 
those  provided  for  in  this  act,  are  denied'  its  benefits.  It 
is  class  legislation  of  the  worst  type. 

But,  brushing  aside  the  plain  provisions  of  the  con- 
stitution, the  validity  of  the  act  is  upheld  upon  the 
ground  that  they,  who  are  provided  for  therem,  have 
rendered  such  public  service  as  that  they  should  be  pro- 
vided for.  I  concede  that  the  Confederate  soldiers  were 
brave  men  and  that  they  fought  with  a  courage  and  deter- 
mination that  challenged  the  admiration  of  the  civilized 
world,  but,  by  the  arbitrament  of  the  sword,  every  prin- 
ciple for  which  they  contended  was  decided  against  them. 
The  integrity  of  the  Union  was  preserved.  While  theirs 
was  a  brave,  gallant,  and  heroic  fight,  I  cannot  bring  my- 
self to  believe  that,  in  their  struggle  for  the  lost  cause, 
they  rendered  either  the  National  or  the  State  Govern- 
ment a  **  public  service  *'  within  the  meaning  of  these 
words  as  found  in  the  bill  of  rights. 

When  Legislatures,  swayed  by  sentiment,  make  reck- 
less appropriations  in  violation  of  the  plain  provisions  of 
the  Constitution,  the  people  look  to  the  courts  for  relief 
against  the  oppressive  and  unjust  taxation  which  such 
legislation  produces ;  and  courts,  much  as  they  may  sym- 
pathize with  the  condition  of  those  who  are  maJd^  the 
beneficiaries  of  such  legislation,  should  hesitate  to  give 
to  the  plain  language  of  the  Constitution  a  strained  con- 
struction in  order  to  uphold  such  legislation.  The  rights 
of  those,  not  benefitted  by  the  act,  are  entitled  to  the 
court's  protection  as  much  as  the  rights  of  those  who 
are. 
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I  have  been  unable  to  find  any  case  where  one,  whose 
leflForts  were  directed  toward  disrupting  the  government, 
has  been  declared  to  have  rendered  a  ** public  service*'  to 
that  government.  The  construction  which  the  majority 
^opinion  gives  the  words  **  public  service '*  as  found  in 
the  bill  of  rights,  is  certainly  at  variance  with  the  gen- 
erally accepted  meaning  of  these  words,  and  I  am  un- 
willing to  adopt  such  construction  and  thereby  add  at 
least  a  half  million  dollars  annually  to  the  already  heavy 
burden  of  our  tax-ridden  people.  For  this  reason  I  dis- 
sent. 


Wickliffe,  et  aL  v.  Turner,  et  aL 

(Decided  June  20,  1913). 

Appeal  from  Ballard  Circuit  Court. 

1.  Bantcs — ^Wliere  Directors  of  ICnowlngly  Allow  Indebtedness  In  Vio- 
lation of  Sections  583  and  598  Ky.  Stats.— Under  sections  583  and 
598  Ky.  Stats.,  the  directors  of  a  bank  who  knowingly  allow  In- 
debtedness to  be  created  in  violation  of  section  583  are  liable  to 
a  stockholder  for  any  damages  he  sustains  thereby,  and  he  may 
sue  in  his  own  name  to  recover  such  damages. 

2.  Banks — Section  583  Ky.  Stats. — Construction  of. — ^When  different 
clauses  of  section  583  Ky.  Stats.,  have  been  violated,  that  clause 
will  be  enforced  which  is  most  favorable  to  the  bank,  its  de- 
positors and  stockholders. 

3.  Banks — Construction  of  Section  of  583  Ky.  Stats.— Section  583  is 
violated  if  the  bank  purchases  the  paper  of  a  person  beyond  the 
limits  therein  prescribed  no  less  than  where  it  lends  the  money 
directly  to  such  person. 

O'REJAR  &  WILLIAMS,  HAL.  S.  CORBETIT  and  J.  B.  WICK- 
LIFFB  for  appellants. 

H.  L.  SMITH,  H.  F.  TURNER  for  appellees. 

Opinion  of  the  Court  by  Chief  Justice  Hobson — 
Affirming. 

The  Farmers  Bank  of  Wickliffe  was  organized  with  a 
capital  stock  of  $15,000.  Mrs.  L.  M.  Turner  held  eight 
shares  of  stock  each  of  the  par  value  of  $100.  The  bank 
failed  and  Mrs.  Turner  brought  this  suit  against  appel- 
lants who  were  the  directors  of  the  bank  to  recover  for 
the  loss  of  her  stodc  by  reason  of  violations  of  law  by  the 
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directors  in  the  conduct  of  the  bank,  in  this,  that  they  per- 
mitted 0.  B.  Beck  to  become  indebted  to  the  bank  in  the 
sum  of  $12,060.57;  Charles  McChord,  a  director,  to  be- 
come indebted  to  the  bank  in  the  snm  of  $5,595.25;  and 
the  city  of  Wickliffe  to  become  indebted  to  it  in  the  snm 
of  $6,892.05.  The  actnal  surplus  on  hand  never  at  any 
time  exceeded  $640,  $2,000  was  realized  on  the  McChord 
debt,  but  the  other  two  debts  were  practically  a  total  loss. 
Sections  583  and  598,  Kentucky  Statutes,  are  as  follows: 

*'No  bank  shall  permit  any  of  its  stockholders,  or  any 
person,  company  or  firm,  including  in  the  liability  of  the 
company  or  firm  the  liability  of  the  individual  members 
thereof,  directly  or  indirectly,  to  become  indebted  to  it  in 
a  sum  exceeding  twenty  per  cent  of  its  capital  stock  actu- 
ally paid  in,  and  its  actual  amount  of  surplus,  unless 
such  borrower  pledge  with  it  good  collateral  security,  or 
execute  to  it  a  mortgage  upon  real  or  personal  estate 
which  at  the  time  is  of  more  than  the  cash  value  of  such 
loan  or  indebtedness  above  all  other  incumbrances;  and 
if  the  borrower  is  a  director  or  oflScer  of  such  bank,  he 
shall  not  be  permitted  to  become  indebted  to  it  in  excess 
of  ten  per  cent  of  its  paid-up  capital  stock,  without  se- 
curing the  excess  by  the  mortgage  or  pledge  of  real  or 
personal  property  double  in  value  the  amount  of  such  ex- 
cess ;  and  in  no  event  shall  the  indebtedness  of  any  per- 
son, company  or  firm,  including  in  the  liability  of  the 
company  or  firm  the  liability  of  the  individual  members 
thereof,  exceed  thirty  per  cent  of  its  paid-up  capital  and 
actual  surplus.''    (Sec.  583,  Kentucky  Statutes). 

*^If  any  director  or  directors  of  any  bank  shall  know- 
ingly violate  or  permit  any  officer  or  employee  of  the 
bank  to  violate  any  of  the  provisions  of  the  law  relating 
to  banks,  the  directors  so  offending  shall  be  jointly  and 
severally  individually  liable  to  the  creditors  and  stock- 
holders for  any  loss  or  damage  resulting  from  such  vio- 
lation ;  and  if  any  such  loss  or  damage  be  not  made  good 
within  a  reasonable  time,  it  shall  be  the  duty  of  the  Sec- 
retary of  State,  with  the  consent  of  the  Attorney  General, 
to  institute  such  proceedings  as  may  be  necessary  to  for- 
feit the  charter  of  such  bank." 

It  will  be  observed  that  by  section  583,  Kentucky  Stat- 
utes, a  bank  may  not  permit  any  person  to  become  in- 
debted to  it  in  a  sura  exceeding  20  per  cent  of  its  capital 
stock  actually  paid  in  and  its  actual  amount  of  surplus 
unless  such  person  pledge  with  it  good  collateral  security 
or  execute  to  it  a  mortgage  upon  real  or  personal  prop- 
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erty  which  at  the  time  is  of  more  than  the  cash  value  of 
such  loan  or  indebtedness  above  all  other  incumbrances ; 
and  if  the  borrower  is  a  director  or  oflScer  of  the  bank  he 
shall  not  be  permitted  to  become  indebted  to  it  in  excess 
of  10  per  cent  of  its  paid  up  capital  stock  without  secur- 
ing the  excess  by  the  mortgage  or  pledge  of  real  or  per- 
sonal property,  double  in  value  the  amount  of  such  excess, 
and  in  no  event  shall  the  indebtedness  of  any  person  ex- 
ceed thirty  per  cent  of  its  paid  up  capital  stock  and  actual 
surplus.  It  will  also  be  observed  that  by  section  598  the 
directors  who  knowingly  violate  or  permit  any  oflScer  of 
the  bank  to  violate  any  of  the  provisions  of  the  act  are  in- 
dividually liable  to  the  creditors  and  stockholders  for 
any  loss  or  damage  resulting  from  such  violation. 

Under  the  statute  if  the  directors  knowingly  permit 
any  person  to  become  indebted  to  the  bank  beyond  the 
30  per  cent  limit  they  are  responsible  to  the  bank  for  the 
excess  over  and  above  30  per  cent  whether  they 
take  security  or  not  or  use  diligence  in  look- 
ing after  the  affairs  of  the  bank;  but  they  are 
under  this  clause  made  guarantors  only  of  the 
excess  of  the  indebtedness  over  and  above  the  30  per 
cent  limit.  On  the  other  hand  if  the  directors  knowingly 
permit  any  person  to  become  indebted  to  the  bank  in  ex- 
cess of  the  20  per  cent  limit  without  a  pledge  to  it  of  good 
collateral  security  or  the  execution  of  a  mortgage  upon 
real  or  personal  estate,  which  is  at  the  time  of  more  than 
the  cash  value  of  such  loan  or  indebtedness  above  all 
other  incumbrances,  they  violate  the  statute.  It  is  their 
duty  under  the  statute  when  the  20  per  cent  limit  is  ex- 
ceeded to  take  collateral  security  or  a  mortgage  of  the 
cash  value  of  the  whole  indebtedness,  and  if  they  allow 
the  20  per  cent  limit  to  be  exceeded  without  taking  a 
mortgage  or  collateral  security,  they  become  liable  for 
the  whole  debt ;  or  if  they  negligently  take  collateral  se- 
curity or  a  mortgage  which  is  insufficient  under  the  stat- 
ute, they  are  also  liable  for  the  whole  debt  under  this 
clause.  If  the  borrower  is  a  director  or  officer  of  the 
bank  and  with  their  knowledge,  creates  an  indebtedness 
in  excess  of  the  10  per  cent  limit,  without  securing  the 
excess  over  10  per  cent  by  mortgage  or  pledge  double  in 
value  the  amount  of  such  excess,  they  are  in  like  manner 
liable  for  the  excess  over  10  per  cent,  if  no  pledge  or 
mortgage  is  taken  or  if  a  mortgage  or  pledge  which  is  in- 
sufficient under  the  statute  is  negligently  taken.  The 
statute  was  designed  for  the  protection  of  the  bank,  its 
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depositors  and  stockholders,  and  must  be  liberally  con- 
strued with  a  view  to  promote  its  purposes.  That  clause 
of  the  statute  will  in  every  case  be  applied  which  best 
protects  the  bank,  its  depositors  and  stockholders. 

Applying  these  principles  to  the  case  before  us,  what 
have  we,  Although  Beck  was  permitted  to  become  in- 
debted to  the  bank  in  the  sum  of  $12,420,  no  mortgage  or 
collateral  security  for  the  indebtedness  was  taken  from 
him.  He  executed  notes  to  the  bank  with  Charles  Wick- 
liffe  as  surety  and  to  secure  one  note  for  $3,000  he  exe- 
cuted a  mortgage  to  Wickliffe  on  some  property.  This 
manifestly  did  not  satisfy  the  statute.  The  wisdom  of 
the  statute  in  forbidding  personal  surety  is  illustrated  by 
what  happened  in  this  case;  for  WicWiffe  escaped  lia- 
bility on  all  the  notes  on  the  ground  that  the  bank  had 
given  time  to  the  principal  without  his  knowledge  or  con- 
sent. (See  Farmers  Bank  of  Wickliffe  v.  Wickliffe,  134 
Ky.,  627).  The  statute  is  designed  to  prevent  the  occur- 
rence of  such  losses  when  the  20  per  cent  limit  is  ex- 
ceeded. The  mortgage  executed  by  Beck  to  Wickliffe  only 
securing  $3,000  of  the  debt  in  no  sense  complied  with  the 
statute.  McChord  executed  to  the  bank  a  mortgage  on 
some  land  in  Mississippi;  but  there  was  a  prior  lien  on 
the  land.  There  is  some  evidence  in  the  record  that  the 
property  would  have  been  sufficient  to  secure  the  debt  but 
for  the  panic  of  1907 ;  but  there  is  no  evidence  that  at  any 
time  the  property  mortgaged  was  of  value  double  the 
amount  of  the  excess  over  10  per  cent.  So  this  mortgage 
did  not  comply  with  the  statute  and  the  record  shows  no 
reasonable  investigation  by  the  directors  as  to  the  suf- 
ficiency of  this  mortgage  before  it  was  taken.  No  secu- 
rity;of  any  kind  was  taken  for  the  indebtedness  of  the  city 
of  Wickliffe.  On  these  facts  the  jury  found  for  the  plain- 
tiff the  whole  amount  of  her  stock,  $800.  The  defendants 
appeal. 

It  is  insisted  that  the  cause  of  action  against  the  di- 
rectors is  in  the  bank  and  that  Mrs.  Turner  who  is  only 
one  of  the  stockholders,  cannot  maintain  an  action  to  re- 
cover for  her  loss.  But  the  right  of  action  to  the  stock- 
holders is  expressly  given  by  section  597,  Kentucky  Stat- 
utes, and  under  the  statute  she  may  maintain  an  action  in 
her  own  name  to  recover  for  her  loss.  An  objection  for 
defect  of  parties  cannot  be  made  for  the  first  time  in  this 
court.  It  is  also  insisted  that  the  indebtedness  of  the 
city  of  Wickliffe  does  not  come  within  the  meaning  of 
section  583  on  the  ground  that  the  city  borrowed  no 
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money  from  the  bank,  the  facts  being  these:  The  city 
issued  warrants  and  the  bank  paid  them.  The  purpose 
of  the  statute  is  to  prevent  more  than  a  certain  per  cent 
of  the  capital  of  the  bank  being  invested  in  an  indebted- 
ness of  one  person.  Within  the  purview  of  the  statute  it 
is  immaterial  whether  the  bank  lends  the  money  to  the 
person  and  takes  his  note  for  it  or  buys  his  paper  from 
another.  The  proper  effect  of  the  statute  would  be  en- 
tirely defeated  if  it  were  held  that  though  the  bank  could 
not  lend  money  to  another  above  the  linnts  prescribed,  it 
could  buy  his  paper  to  any  limit  from  other  persons. 
The  statute  was  designed  to  protect  the  bank  against  the 
risk  of  a  heavy  loss  by  reason  of  an  indebtedness  being 
created  to  it  from  one  person  above  the  limits  prescribed. 

Lastly,  it  is  insisted  that  the  circuit  court  misin- 
structed  the  jury,  but  taking  the  instructions  as  a  whole, 
and  in  view  of  the  facts  established  without  controversy 
in  the  record  as  we  have  stated  them  above,  the  instruc- 
tions were  not  prejudicial  to  the  defendants.  (City  of 
Franklin  v.  Caldwell,  123  Ky.,  526;  Randolph  v.  Ballard 
County  Bank,  142  Ky.,  145). 

Judgment  aflSrmed. 


Louisville    &    Nashville    Railroad    Co.,    Henderson 

Bridge  j&  Railroad  Co.,  Central  Trust  Co.  of 

New  York  y.  City  of  Henderson. 

(Decided  June  20,  1913). 

Appeal  from  Henderson  Circuit  Court. 

Contracta— Right  of  City  to  Tax  Bridge  Company— Sale  of  Bridge 
Company  Property — BYanchise  Tax. — ^Under  a  contract  between  a 
bridge  company  and  a  city  by  which  it  was  agreed  that  the  city 
reserved  the  right  to  tax  the  bridge  and  its  appurtenances,  the 
city  has  a  vested  right  to  coUect  a  tax  on  the  bridge  and  its 
appurtenances,  but  no  vested  right  to  coUect  a  franchise  tax  from 
the  bridge  company;  and  the  sale  by  the  bridge  company  of  its 
property  to  another  is  valid,  although  by  means  of  the  sale,  the 
city  is  disabled  from  collecting  a  franchise  tax  from  the  bridge 
company  as  it  had  formerly  done. 

CHAS.  H.  MOORMAN,  BBNJAMliN  D.  WARFIBSLD,  TEAMAN  & 
TEAMAN  and  H.  L.  STONE  for  appellants. 

JOHN  C.  WORSHAM  for  appeUee. 


Digitized  by  VjOOQIC 


576  KEJ^TUCKY  EEPOETS.        [Vol.  154. 

Opinion  of  the  Coubt  by  Chief  Justice  Hobson — 
Beversing. 

By  an  act  approved  February  9, 1872,  the  General  As- 
sembly incorporated  the  Henderson  Bridge  Company 
giving  it  authority  to  construct  a  bridge  across  the  Ohio 
Eiver  extending  from  some  convenient  point  within  the 
corporate  limits  of  the  city  of  Henderson  to  some  con- 
venient point  on  the  Indiana  side  of  the  river  opposite  the 
city  of  Henderson,  with  power  to  purchase  or  take  by 
condemnation  such  real  estate  as  was  necessary  for  the 
site  of  the  bridge,  piers,  abutments,  toll  houses  and  such 
other  purpose  as  might  be  necessary,  and  to  extend  a 
railroad  over  the  bridge  with  as  many  sets  of  tracks  as 
were  deemed  expedient.  The  company  was  organized 
under  the  charter.  The  city  of  Henderson  enacted  an 
ordinance  granting  the  company  certain  rights  and  privi- 
leges.   Sections  1  and  4  of  this  ordinance  are  as  follows : 

*^1.  That  the  Henderson  BridgeCompany  organized 
under  the  act  of  the  General  Assembly  of  the  Common- 
wealth of  Kentucky,  approved  February  9,  1872,  be  and 
they  are  hereby  granted  the  right  to  construct  on  or  over 
the  center  of  Fourth  street  in  the  city  of  Henderson  and 
on  the  line  thereof  extended  to  low  water  mark  on  the  In- 
diana side  of  the  Ohio  Biver  such  approaches,  avenues, 
piers,  trestles,  abutments,  toll  houses  and  other  appurte- 
nances necessary  in  the  erection  of  and  for  the  business 
of  a  bridge  over  the  Ohio  Biver  from  a  point  in  the  city 
of  Henderson  to  some  convenient  point  on  the  Indiana 
side  of  said  river  and  for  such  purposes  the  use  of  said 
Fourth  street  is  hereby  granted  subject  to  the  terms  and 
conditions  hereinafter  expressed. 

'*4.  That  nothing  herein  shall  be  construed  as  waiv- 
ing the  right  of  the  city  of  Henderson  to  levy  and  collect 
taxes  on  the  approaches  to  said  bridge  or  any  building 
erected  by  said  bridge  company  within  the  corporate 
limts  of  said  city  the  bridge  itself  and  all  appurtenances 
thereto  within  the  limits  of  said  city.'' 

The  bridge  was  built  and  was  maintained  by  the  Hen- 
derson Bridge  Company  from  the  year  1885  to  the  26th 
of  June,  1906,  and  the  Bridge  Company  paid  to  the  city  of 
Henderson  taxes  on  its  physical  properties  and  for  many 
years  also  paid  to  the  city  a  franchise  tax,  under  section 
4077,  Kentucky  Statutes.  On  the  26th  day  of  June,  1906, 
the  Henderson  Bridge  Company  filed  in  the  office  of  the 
county  court  of  Jefferson  County  and  in  the  office  of  the 
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Secretary  of  State  of  Kentucky  an  amendment  to  its 
charter  by  the  terms  of  which  its  name  was  changed  to 
the  Henderson  Bridge  and  Railroad  Company  and  it  was 
authorized  in  addition  to  the  rights  conferred  upon  it 
by  its  original  charter  to  build,  construct  and  operate  a 
line  of  railroad  from  the  termination  of  its  bridge  ap- 
proach in  the  city  of  Henderson  through  the  city  and 
other  places  in  Kentucky  to  a  point  opposite  Shawnee- 
town,  Ulinois,  and  it  was  further  authorized  to  transfer 
and  convey  its  property  to  any  other  railroad  company. 
By  deed  of  date  June  30, 1906,  the  Henderson  Bridge  and 
Railroad  Company  conveyed  to  the  Louisville  &  Nash- 
ville Railroad  Company  all  of  its  property  of  every  kind 
tangible  and  intangible,  including  the  bridge  and  all  the 
rights,  privileges  and  franchises  of  the  Henderson  Bridge 
and  Railroad  Company.  After  this  deed  was  made  the 
Louisville  &  Nashville  Railroad  Company  paid  to  the  city 
of  Henderson  taxes  on  the  physical  properties  in  the  city 
and  also  paid  to  it  such  part  of  its  franchise  tax  as  fell 
to  the  city  under  Sections  4077-4081,  Kentucky  Stat- 
utes. On  November  3,  1908,  the  city  brought  this  suit 
against  the  Louisville  &  Nashville  Railroad  Company  in 
which  it  set  up  the  facts  above  stated,  charging  that  the 
amended  articles  of  incorporation  were  void  in  so  far  as 
they  affected  the  right  of  the  city  to  collect  a  franchise 
tax  from  the  Henderson  Bridge  Company;  that  the  whole 
arrangement  was  simply  a  device  to  defeat  the  city  in  the 
collection  of  this  tax,  and  that  under  the  ordinance  of  the 
city  under  which  the  bridge  was  constructed,  the  city  had 
a  contract  right  to  collect  the  franchise  tax  from  the  Hen- 
derson Bridge  Company.  It  prayed  that  the  amended 
articles  of  incorporation  and  the  deed  to  the  Louisville 
&  Nashville  Railroad  Company  be  set  aside  in  so  far  as. 
they  affected  the  right  of  the  city  to  collect  the  franchise 
tax.    The  court  on  final  hearing  entered  this  judgment :     - 

**This  cause  coming  on  to  be  heard  on  the  pleadings 
and  the  proof,  and  the  court  being  advised,  adjudges, 

**That  by  virtue  of  the  ordinance  of  the  city  of  Hen- 
derson   ,  1882,  the  provisions  of  which  were 

approved  and  accepted  by  the  defendant  the  Henderson 
Bridge  Company,  and  under  the  terms  of  which  certain 
franchises  and  privileges  were  granted  to  the  said  de- 
fendant by  said  city,  and  the  right  reserved  to  plaintiff 
to  levy  and  collect  taxes  on  the  property  of  said  Bridge 
Company  within  the  corporate  limits  of  the  city  of  Hen- 
derson, the  plaintiff  has  the  contract  right  to  have  the 
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franchise  of  said  Henderson  Bridge  Company  valued  and 
assessed  by  the  State  Board  of  Valuation  and  Assess- 
ment, or  the  proper  authority,  and  to  levy  and  collect 
taxes  on  said  franchise  assessment  for  such  purposes  as 
plaintiff  is,  by  law,  authorized  to  levy  and  collect  taxes.  *' 
The  court  further  adjudged  that  the  amended  articles 
of  incorporation  and  the  deed  to  the  Louisville  &  Nash- 
ville Railroad  Company  be  set  aside  so  far  as  they  af- 
fected the  rights  of  the  city  to  collect  the  taxes  and  ad* 
judged  that  the  State  Board  of  Valuation  and  Assess- 
ment or  other  proper  authority,  shall  value  and  assess  the 
franchise  of  the  Henderson  Bridge  Company  as  a  corpor- 
ation separate  and  distinct  from  the  Louisville  &  Nash- 
ville Bailroad  Company.  The  Railroad  Company  ap- 
peals. 

The  propriety  of  the  judgment  depends  upon  the 
proper  construction  and  legal  effect  of  the  ordinance  of 
the  city  under  which  the  bridge  was  built.  It  will  be  ob- 
served that  by  the  first  section  of  the  ordinance  the 
Bridge  Company  is  given  the  right  to  construct  **such 
approaches,  avenues,  piers,  trestles,  abutments,  toll 
houses,  and  other  appurtenances  necessary  in  the  erec- 
tion of,  and  for  the  business  of  a  bridge  over  the  Ohio 
River."  By  the  4th  section  of  the  ordinance  it  is  pro- 
vided that  nothing  therein  shall  be  construed  as  waiving 
the  right  of  the  city  of  Henderson  to  levy  and  collect 
taxes  ^'on  the  approaches  to  the  said  bridge  or  any  build- 
ing erected  by  said  Bridge  Company  within  the  corporate 
limits  of  said  city,  the  bridge  itself  and  all  appurtenances 
thereto,  within  the  limits  of  said  city.*'  It  is  manifest 
that  the  word  '* appurtenances''  is  used  in  sections  1  and 
4  in  the  same  sense  and  refers  to  the  appurtenances  to 
the  bridge  within  the  limits  of  the  city;  that  is,  the  city 
reserved  the  right  to  tax  the  bridge  itself  and  all  the 
other  physical  property  appurtenant  to  the  bridge  and 
lying  within  the  city.  The  tax  on  this  physical  property 
has  been  paid.  The  thing  in  question  here  is  the  fran- 
chise tax  of  the  Henderson  Bridge  Company.  Did  the 
city  by  its  ordinance  reserve  the  right  to  collect  a  fran- 
chise tax  upon  the  Henderson  Bridge  Company,  assessed 
under  section  4077,  Kentucky  Statutes!  The  answer  to 
the  question  depends  upon  what  that  tax  is.  In  Hender- 
son Bridge  Co.  v.  Commonwealth,  99  Ky.,  623,  where  the 
court  had  this  question  before  it,  after  reviewing  the  pro- 
visions of  the  Constitution  and  the  statute,  it  thus 
fiunmied  up  its  conclusion: 
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**In  the  light  of  the  foregoing  provisions  of  the  Con- 
stitution, and  of  the  act  of  the  Legislature,  and  of  the  in- 
structions given  to  the  Board  of  Valuation  and  Assess- 
ment and  of  the  sworn  statement  demanded  of  the  presi- 
dent of  the  company,  on  which,  with  other  testimony  to 
make  this  valuation,  we  are  constrained  to  say  that  by 
this  term  capital  stock  the  Legislature  meant  to  include 
the  entire  property,  real  and  personal,  tangible  and  intan- 
gible, all  assets  on  hand,  and  its  franchise  as  well,  and 
that  when  so  embraced  and  construed  and  valued  as  an 
entirety,  then  to  take  off  the  tangible  property  already 
assessed,  and  that  the  net  balance  will  show  and  shall  be 
the  value  of  the  franchise  to  be  taxed  under  section 
4077.*' 

An  appeal  was  taken  from  that  judgment  to  the  Su- 
preme Court  of  the  United  States,  and  in  affirming  the 
judgment  that  court  said : 

'^The  tax  in  controversy  was  nothing  more  than  a  tax 
on  the  intangible  property  of  the  company  in  Kentucky, 
and  was  sustained  as  such  by  the  Court  of  Appeals  as 
consistent  with  the  provisions  of  the  Constitution  of  Ken- 
tucky in  reference  to  taxation.  *'  (Henderson  Bridge  Co. 
V.  Ky.,  166  U.  S.,  150). 

The  construction  of  the  statute  thus  announced  has 
been  uniformly  maintained  by  this  court  since.  (Louis- 
ville, Etc.,  Ferry  Co.  v.  Commonwealth,  104  Ky.,  735 ; 
Louisville  Tobacco  Warehouse  Co.  v.  Commonwealth,  106 
Ky.,  167;  So.  E.  E.  Co.  v.  Coulter,  113  Ky.,  668;  Cumber- 
land Tel.  Co.  V.  Hopkins,  121  Ky.,  850;  Commonwealth  v. 
Walsh's  Trustee,  133  Ky.,  122;  Commonwealth  v.  Cum- 
berland Tel.  Co.,  124  Ky.,  539;  So.  Pac.  Co.  v.  Common- 
wealth, 134  Ky.,  410). 

The  ordinance  under  which  the  bridge  was  constructed 
retained  in  the  city  the  right  to  tax  the  physical  property 
of  the  Bridge  Company  within  the  city  and  its  right  to 
tax  this  property  cannot  be  affected  by  an  amendment  of 
the  articles  of  incorporation  of  the  Bridge  Company. 
But  the  ordinance  of  the  city  retained  in  the  city  no  right 
to  collect  a  tax  on  the  intangible  property^  of  the  bridge 
company;  and  the  franchise  tax  under  section  4077,  Ken- 
tucky  Statutes,  being  merely  a  tax  on  the  intangible  prop- 
erty of  the  corporation,  the  city  has  by  this  ordinance  no 
contract  right  that  this  tax  shall  always  be  paid,  and 
when  the  corporation  sold  out  and  no  longer  had  any  in- 
tangible property,  the  right  of  the  city  to  collect  a  f ran- 
chiBe  tax  from  it  was  at  an  end.   No  right  of  the  city  has 
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been  violated  by  the  amendment  of  the  articles  of  incor- 
poration, or  by  the  sale  of  the  bridge  property  to  the 
Louisville  &  Nashville  Railroad  Company;  for  the  city 
had  no  right  to  demand  that  the  Bridge  Company  should 
continue  in  existence,  and  thus  continue  to  be  liable  for 
a  franchise  tax  to  it.  When  it  collects  its  tax  on  the 
physical  property  its  contract  right  is  satisfied.  The 
franchise  of  the  Henderson  Bridge  Company  is  now 
owned  by  the  Louisville  &  Nashville  Railroad  Company, 
and  the  value  of  this  franchise  goes  to  swell  the  value  of 
the  franchise  of  the  Louisville  &  Nashville  Railroad  Com- 
pany. The  fact  that  the  city  does  not  receive  as  much 
tax  from  the  railroad  company  as  it  did  from  the  Bridge 
Company  is  no  more  material  than  if  the  city  got  a  larger 
sum  from  the  railroad  company  than  it  would  jget  from 
the  Bridge  Company.  Taxation  laws  must  be  uniform, 
and  it  is  impossible  to  avoid  occasional  inequalities.  The 
Bridge  Company  having  the  legal  right  to  sell  out  and 
having  exercised  its  right  in  a  legal  manner,  the  city  can- 
not complain. 

Under  sections  4096  and  4098,  Kentucky  Statutes,  the 
physical  properties  of  the  Bridge  Company  are  to  be 
valued  **for  the  purpose  of  being  operated  as* a  carrier  of 
freight  and  passengers, '*  including  engines  and  cars,  de- 
pot grounds  and  improvements  and  other  real  estate. 
When  the  physical  property  of  the  Bridge  Company  is 
assessed  under  this  rule  and  the  city  collects  its  taxes  on 
the  assessment  it  collects  taxes  **on  the  approaches  to 
said  bridge  or  any  building  erected  by  said  Bridge  Com- 
pany within  the  corporate  limits  of  said  city,  the  bridge 
itself  and  all  appurtenances  thereto,  within  the  limits  of 
said  city,^'  as  provided  in  the  ordinance.  The  city  has  no 
vested  right  to  anything  more.  If  the  Legislature  should 
repeal  sections  4077-4081,  Kentucky  Statutes,  and  make 
no  provision  for  a  franchise  tax,  leaving  the  law  as  it  was 
in  1882  when  the  contract  was  made,  the  city  could  not 
complain. 

Judgment  reversed  and  cause  remanded  for  a  judg- 
ment as  above  indicated.    Judge  Turner  dissents. 
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Chesapeake  &  Ohio  Railway  Company  v.  Robbins. 

(Decided  Jane  20,  1913). 

Appeal  from  Bath  Circuit  Court. 

Damages — Overflow  from  Obstruction  of  Creek — ^Negligence — Omission 
to  Pass  on  Question  Raised  by  Cross  Appeal— -Bztension  of  Opin- 
ion.—In  the  original  opinion  in  154  Ky.,  387,  the  question  raised 
by  appellee's  cross  appeal  was  inadvertently  overlooked.  The 
claim  for  damages  arising  out  of  the  overflow  of  the  personal 
property  was  properly  pleaded,  and  its  consequent  injury  suf- 
ficiently alleged.  There  was  no  question  of  limitation,  and  ap« 
pellee's  right  to  a  recovery  of  damages  for  the  injury  to  the  per- 
sonal  property  is  apparently  as  valid  as  was  her  claim  for  dam- 
ages for  injuries  sustained  to  her  real  estate,  and  the  lower  court 
erred  in  sustaining  the  demurrer  to  the  amended  petition,  so  the 
judgment  sustaining  the  demurrer  to  the  amended  petition  is  re- 
versed, though  the  Judgment  from  which  the  main  appeal  was 
(prosecuted  was  properly  affirmed. 

SHELBY  &  SHELBY,  LEWIS  APPBRSON,  R.  N.  NORTHCUTT 
and  H.  C.  GUDGE7LL  for  appellant 

C.  W.  GOODPASTDR,  JOHN  A.  DAUOHBRTY  for  appellee. 

Extension  op  the  Opinion  by  Judge  Settle — ^Revers- 
ing on  Cross  Appeal. 

In  the  opinion  handed  down  in  this  case  we  inadvert- 
ently overlooked  and  omitted  to  pass  on,  the  question 
raised  by  appellee  ^s  cross  appeal.  It  appears  from  the 
record  that  after  the  principle  issues  had  been  completed, 
appellee  filed  an  amended  petition,  wherein  it  was,  in 
substance,  alleged  that  at  the  time  of  the  first  overflow 
of  her  lots  and  houses  by  the  alleged  obstruction  of  the 
waters  of  Salt  Lick  and  Mud  Lick  Creeks  from  the  abut- 
ments, piers  and  embankments,  connected  with  apel- 
lant's  bridges  over  those  streams,  she  owned  and  had  in 
one  of  the  houses  household  goods  of  value,  which  were 
subjected  to  overflow  and  thereby  damaged  to  the  amount 
of  $205.  For  some  reason  not  stated  in  the  record,  the 
circuit  court  sustained  a  demurrer  to  the  amended  peti- 
tion, to  which  appellee,  at  the  time  excepted,  and  the 
cross  appeal  presents  for  review  this  ruling.  We  think 
the  court  erred  in  sustaining  the  demurer.  The  claim 
for  damages  arising  out  of  the  overflow  of  appellee's  per- 
sonal property  was  properly  pleaded  and  its  consequent 
injury  sufficiently  alleged.    There  was  no  question  of 
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limitation,  and  appellee's  right  to  a  recovery  of  damages 
for  the  Injuty  to  the  personal  properiy,  is  apparently  as 
valid  as  was  lier  claim  to  damages  for  the  injuries  sus- 
tained, from  the  same  cause,  and  at  the  same  time,  to  her 
real  estate.  If  she  had  a  right  of  action  for  the  latter  she 
has  for  the  former,  on  the  grounds  stated  in  the  original 
opinion.  At  any  rate  she  should  have  been  allowed  aa 
opportunity  to  establish  her  right  to  the  damages  to  the 
personal  property  claimed.  So  while  the  judgment,  from 
which  the  main  or  original  appeal  was  prosecuted,  was 
properly  affirmed,  the  judgment  sustaining  the  demurrer 
to  the  amended  petition  must  be  and  is  reversed  on  the 
cross  appeal,  and  remanded  for  a  trial  as  to  the  ques- 
tion of  damages  claimed  to  the  personal  property. 


Campbell  v.  Mobile  &  Ohio  Railroad  Company. 
Campbdl  v.  Same. 

(Decided  June  20,  1913). 

Appeals  from  Hickman  Circuit  Court 

1.  Railroads — Action  for  Killing  of  Live  Stock  at  a  Crossing— Pre- 
sumption of  Negligence. — In  an  action  against  a  railroad  com- 
pany for  the  killing  of  live  stock  at  a  grade  crossing,  the  bur- 
den being  upon  the  company  to  overcome  the  presumption  of 
negligence,  and  it  having  failed  to  show  a  compliance  with  sec- 
tion 786  of  the  Kentucky  Statutes,  that  presumption  was  not 
overcome. 

2  Railroads— Negligence  Imputed  by  Section  809  Ky.  Stats.— Sig- 
nals.—On  the  question  of  whether  a  railroad  has  relieved  itself 
of  the  negligence  imputed  to  it  by  section  809,  Ky.  Stats.,  where 
cattle  are  killed  at  a  highway  grade  crossing,  until  it  has  shown 
that  it  gave  the  necessary  signals  as  provided  in  section  786, 
there  has  been  put  6ne  opinion  by  this  court,  and  it  seems  to 
assume  that  where  the  company  sought  to  overcome  the  prima 
facie  case  against  it,  that  it  must  show  that  the  signals  for  the 
crossing  were  given  as  required  by  the  section.    (See  22  R.,  666). 

3.  Railroads— Signals  at  Crossings— Section  786  Ky.  Stats.— There 
is  nothing  in  the  language  of  section  786  of  the  Kentucky  Statutes 
from  which  it  might  be  inferred  that  its  requirements  were  in- 
tended only  for  the  protection  of  human  beings;  it  is  sufficiently 
broad  to  hold  the  company  negligent  for  a  failure  to  observe  i^ 
provisions  whether  men  or  stock  may  be  killed  or  Injured  at 
a  grade  crossing  if  its  provisions  are  violated. 
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BENNirrr,  ROBBINS  &  THOMAS  for  appellant 
•E.  T.  BULLOCK  for  appellee. 

OpnsrioN  OP  the  Coum  by  Judos  TuBisrBB — ^Beversing. 

On  the  morning  of  September  16,  1911,  about  3:20 
a.  m.,  appellee's  ^uth-bound  fast  train  mnning  at  the 
rate  of  fifty-five  miles  an  hour  killed  two  horses  at  a  grade 
crossing  in  Hickman  county. 

One  of  the  horses  belonged  to  appellant,  E.  L.  Camp- 
bell, and  the  other  to  Mrs.  Jennie  Campbell.  The  two 
actions  by  agreement  were  heard  together  in  the  lower 
court,  and  will  be  heard  together  here. 

The  court  after  the  introduction  of  all  the  evidence 
gave  a  peremptory  instruction  to  find  for  the  defendant, 
and  the  plaintiJBfs  appeaL 

The  court  placed  the  burden  of  proof  on  the  defend- 
ant, and  it  introduced  the  engineer  and  fireman  in  charge 
of  the  train,  who  were  the  only  eye  witnesses  to  the  occur- 
rence. They  stated  in  substance,  that  the  train  was  a 
little  late  and  was  running  about  fifty-five  miles  an  hour; 
that  the  crossing  in  question  is  on  a  curve,  and  North  of 
the  crossing  and  in  this  curve  is  a  cut;  that  upon  the  oc- 
casion in  question,  the  fireman  was  on  the  East  side  of 
the  cab,  which  was  the  outside  of  the  curve,  and  the  engi- 
neer was  on  the  West  side ;  that  in  the  dirt  road  just  East 
of  the  railroad  crossing  was  a  depression,  and  that  by 
reason  of  the  cut  in  the  curve  and  the  depression  in  the 
dirt  road,  stock  approaching  the  crossing  from  the  East 
on  the  dirt  road  could  not  be  seen  for  a  very  great  dis- 
tance. The  fireman  stated  that  he  was  looking  out  and 
when  from  60  to  100  feet  from  the  crossing,  for  the  first 
time,  he  saw  several  horses  rapidly  running  on  the  dirt 
road  toward  the  crossing  from  the  East,  and  immediately 
notified  the  engineer,  but  that  before  anything  could  be 
done,  and  almost  simultaneously  with  such  notification 
the  engine  and  horses  met  on  the  crossing;  that  between 
the  time  he  notified  the  engineer  and  the  collision,  there 
was  no  time  to  give  the  stock  signal.  They  state  they 
did  not  give  the  stock  signal  or  put  on  the  brakes  after 
discovermg  the  stock  because  there  was  no  time  to  do  so. 
The  train  was  equipped  with  an  electric  headlight,  and 
modern  air-brakes  which  were  in  perfect  order.  Neither 
of  them  stated  whether  or  not  the  signal  for  the  crossing 
was  given  as  required  by  section  786  of  the  Kentucl^ 
Statutes. 
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The  evidence  of  the  plaintiffs  was  given  by  witnesses 
who  were  not  present  at  the  time  of  the  injury,  and  who 
were  not  at  the  place  of  the  injury  for  several  hours 
thereafter;  but  they  undertake  to  state  such  facts  locat- 
ing the  bodies  of  the  two  horses,  the  places  where  blood 
was  seen,  and  other  signs  indicating  the  point  where  the 
horses  were  struck  and  that  certain  tracks  were  seen  on 
the  West  side  of  the  railroad  indicating  that  some  horses 
had  approached  from  that  side  and  that  no  tracks  were 
then  discernible  approaching  the  crossing  from  the  East 
side ;  and  from  these  circumstances  it  is  argued  that  the 
physical  facts  disclose  a  state  of  case  which  justified  a 
submission  to  the  jury  of  the  question  of  negligence.  The 
evidence  further  shows  that  each  of  the  horses  were 
struck  on  the  rump  by  the  engine  and  thrown  to  the  West 
side  of  the  track;  this  fact,  if  it  shows  anything,  is  an 
indication  that  the  horses  were  going  from  East  to  West 
as  testified  to  by  the  fireman  and  engineer,  and  were  al- 
most across  the  track  when  struck;  if  they  had  been 
struck  on  the  rump  while  going  from  West  to  East,  it 
seems  that  they  would  have  been  knocked  off  on  the 
East  side  of  the  track. 

The  engineer  and  fireman  are  xmimpeached,  their 
testimony  is  clear,  explicit  and  easily  understood  and 
they  fully  agree  about  it.  From  our  understanding  of  the 
physical  facts  and  the  location  of  the  ground,  they  fur- 
nish no  sufficient  ground  for  submission  of  the  question 
of  negligence  to  the  jury  in  the  face  of  the  testimony  of 
the  engineer  and  fireman,  if  there  was  no  negligence  be- 
fore the  train  men  discovered  the  horses. 

Section  809  of  the  Kentucky  Statutes  provides, 
among  other  things : 

**And  the  killing  or  injury  of  cattle  by  the  engine  or 
cars  of  any  company  shall  be  prima  facie  evidence  of 
negligence  and  carelessness  on  the  part  of  the  company, 
its  agents  and  servants.*' 

Section  786  of  the  Kentucky  Statutes  is  as  follows: 
'*  Every  company  shall  provide  each  locomotive  en- 
gine passing  upon  its  road  with  a  bell  of  ordinary  size, 
and  steam  whistle,  and  such  bell  shall  be  rung,  or  whistle 
sounded,  outside  of  incorporated  cities  and  towns,  at  a 
distance  of  at  least  fifty  rods  from  the  place  where  the 
road  crosses  upon  the  same  level  any  highway  or  cross- 
ing, at  which  a  sign-board  is  required  to  be  maintained, 
and  such  bell  shall  be  rung  or  whistle  sounded  contin- 
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Qonsly  or  alternately  until  the  engine  lias  reached  such 
highway  crossing/* 

The  question  is,  has  a  railroad  company  relieved  it- 
self of  the  negligence  imputed  to  it  by  section  809  where 
cattle  are  killed  by  its  engine  or  cars  at  a  highway  grade 
crossing,  until  it  has  shown  that  it  gave  the  signals  for 
the  crossing  as  provided  in  section  786!  On  this  question 
there  has  been  but  one  opinion  by  this  court,  which  we 
have  found,  and  that  a  very  short  one  which  does  not 
give  the  facts  of  that  case ;  but  it  seems  to  assume  that 
where  the  company  sought  to  overcome  the  prima  facie 
case  against  it,  that  it  must  show  that  the  signals  for  the 
crossing  were  given  as  required  by  the  section  quoted. 
(Mobile  &  Ohio  E.  E.  Co.  v.  Eoper,  22  E.,  666). 

Whether  the  signals  required  by  section  786  are  alone 
for  the  benefit  of  persons  about  to  cross  the  track  on 
highways,  or  whether  they  are  also  intended  to  warn  or 
frighten  animals  unaccompanied  by  persons,  has  not  so 
far  as  we  are  aware  been  determined  by  this  court,  ex- 
cept in  the  case  referred  to.  Elliott  on  Eailroads,  Vol. 
3,  Section  1206,  takes  this  view  of  it,  to-wit : 

**In  nearly  all,  if  not  quite  all,  of  the  states  statutes 
are  in  force  requiring  railway  companies  at  certain  dis- 
tances from  crossings  to  sound  the  whistle  of  the  locomo- 
tive and  to  ring  the  bell.  The  obvious  purpose  of  such 
signals  is  to  give  notice  of  the  approach  of  trains.  Such 
signals,  it  seems,  are  not  required  alone  for  the  benefit 
of  persons  about  to  cross  the  track  but  are  also  required 
to  warn  and  frighten  animals  away  from  the  track. 
Where  animals  are  injured  on  the  track  of  a  railway  com- 
pany proof  of  the  omission  to  give  statutory  signals  may 
be  evidence  of  negligence.  The  failure  to  give  such  sig- 
nals is  not  actionable  negligence  per  se,  but  there  are 
authorities  which  hold  that  proof  of  an  injury  to  the  ani- 
mal and  proof  of  a  failure  to  give  statutory  signals  make 
a  prima  facie  case  for  the  plaintiff.*' 
.  The  case  of  Hohl  v.  Chicago,  Milwaukee  &  St.  Paul  Ey. 
Co.,  61  Minn.,  321  (52  American  State  Eeports,  598)  was 
where  a  colt  was  killed  at  a  highway  crossing  at  night, 
and  the  question  we  are  here  dealing  with  arose  in  that 
case  and  the  court  said : 

''It  was  the  duty  of  the  engineer  in  charge  of  the  loco- 
motive in  this  case  to  give  the  signals  at  the  crossing  or 
cause  them  to  be  given.  A  failure  to  do  so  is  a  misde- 
meaner;  Gen.  Stats.,  1894,  sec.  6637.  It  is  not  the  prov- 
ince of  the  court  to  ingraft  upon  this  statute  any  limita- 
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tions  not  necessarily  implied  from  the  language  nsed, 
and  in  as  mnch  as  the  giving  of  such  signals  has  a  ten- 
dency in  some  cases  to  frighten  animals  from  the  rail- 
way track,  we  must  presume  that  this  was  one  of  the  re- 
sults intended  to  be  secured  by  the  enactment  of  the  law; 
hence  an  omission  to  comply  with  the  statute  in  this 
case  was  evidence  of  negligence  on  the  part  of  the  de- 
fendant, but  whether  such  omission  was  the  cause  of  the 
accident  or  not  was  a  question  for  the  jury.  PaJmer  v. 
St.  Paul,  etc.  B.  E.  Co.,  38  Minn.,  415." 

In  Missouri  they  have  a  statute  very  similar  to  our 
own  requiring  the  giving  of  signals  upon  the  approach 
of  trains  to  highway  crossings,  and  in  the  case  of  Owens 
V.  Hannibal  &  St.  Joseph  B.  B.  Co.,  58  Mo.,  386,  it  was 
held  that  that  statute  was  intended  for  the  protection  of 
stock  as  well  as  for  persons. 

There  is  nothing  m  the  language  of  section  786  from 
which  it  might  be  inferred  that  its  requirements  were  in- 
tended only  for  the  protection  of  human  beings;  it  is 
sufficiently  broad  to  hold  the  company  negligent  for  a 
failure  to  observe  its  provisions  whether  men  or  stock 
may  be  killed  or  injured  at  a  grade  crossing  if  its  pro- 
visions are  violated. 

The  burden  being  on  the  company  to  overcome  the 
presumption  of  negligence,  and  it  having  failed  to  show 
a  compliance  with  the  provisions  of  section  786,  that  pre- 
sumption was  not  overcome. 

The  judgment  is  reversed  for  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewith. 


Wendt  V.  Berry,  Trustee. 

(Decided  June  20,  1913). 

Appeal  from  Campbell  Circuit  Court. 

1.  Officers — ^Powera  of  De  Facto  Officers  Acting  Under  Unconstitth 
tional  Act — ^State,  county,  district  or  municipal  officers  acting  un- 
der authority  of  a  legislative  act  are  de  facto  officers,  although 
the  act  may  he  declared  unconstitutional  and  all  acts  done  hy 
such  officers  before  the  legislation  creating  the  office  has  been 
declared  invalid,  are  binding  upon  the  public  and  third  persons. 

2.  Officers — ^Powers  of  De  Facto  Officers  of  Municipal  Corporations.— 
Where  a  city  was  created  by  an  act  of  the  Legislature,  and  a 
city  government  organized  under  the  act,  and  contracts  for  street 
improvements  made  conformable  to  the  general  laws  governing 
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Buch  a  city,  the  contractor  who  made  the  improyements  may  en; 
force  his  claim  against  the  property  owner  and  the  property  aa 
folly  as  if  the  act  creating  the  city  was  valid,  although  subset 
quent  to  the  making  of  the  improyement  but  before  they  were 
paid  for  the  act  creating  the  city  was  held  to  be  unoonstitntional; 
8.  Officers — De  Facto  Officers  Defined. — ^A  de  facto  officer  is  one 
whose  acts,  though  not  those  of  a  lawful  officer,  the  law,  upon  prin- 
ciples of  policy  and  justice,  iwill  hold  valid  so  far  as  they  inyolve 
the  interests  of  the  public  and  third  persons,  where  the  duties  of 
the  office  are  exercised,  first,  without  a  known  appointment  or 
election,  but  under  such  circumstances  of  reputation  or  acquies- 
ence  as  are  calculated  to  induce  people  without  inquiry  to  submit 
to  or  invoke  his  action,  supposing  him  to  be  the  officer  he  assumed 
to  be;  second,  under  color  of  an  election  or  an  appointment  by 
or  pursuant  to  an  unconstitutional  law  before  the  same  is  ad- 
Judged  to  be  such. 

(WM.  XT.  WAHRESN  for  appellant. 

•BAILBnr  ft  VEITH  BRENT  SPIEINCB  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Reversing. 

In  1888  the  Legislature  of  the  State  created  the  Dis- 
trict of  Clifton  in  Campbell  Comity  and  established 
therein  a  form  of  municipal  government  very  similar  to 
the  form  of  government  of  the  cities  of  the  state,  al- 
though the  district  was  not  in  fact  either  a  city  or  a 
town.  The  district  thus  established  and  governed  con- 
tinued in  existence  until  1910  when  by  an  Act  of  the 
Legislature  it  was  converted  into  a  city  of  the  fifth  class 
under  the  name  of  the  city  of  Clifton.  After  the  enact- 
ment of  this  legislation,  a  city  government  was  duly  and 
regularly  organized  and  the  affairs  of  the  city  adminis- 
tered in  conformity  to  the  laws  governing  cities  of  the 
fifth  class,  and  this  government  was  continued  until 
1912,  when  the  Act  of  the  Legislature  converting  the  dis- 
trict of  Clifton  into  a  city  of  the  fifth  class  was  held  uur 
constitutional  by  this  court  in  Hurley  v.  Motz,  151  Ky., 
451.  Shortly  after  the  opinion  in  this  case  was  handed 
down,  the  government  of  the  district  of  Clifton  was  re- 
established and  the  affairs  of  the  district  have  since  been 
administered  as  they  were  before  the  district  was  con- 
verted into  a  city. 

Some  time  after  the  establishment  of  the  city  gov- 
ernment pursuant  to  the  legislative  act  of  1910,  certain 
original  street  construction  was  ordered  to  be  made  by 
the  city  council  and  completed  in  the  manner  provided  in 
the  laws  governing  fifth  class  cities;  but  before  the  couh- 
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cU  had  opporttinity  to  accept  the  work,  the  act  establish- 
ing the  city  had  been  declared  invalid.  When  the  dis^- 
trict  of  Clifton  was  re-established,  the  appellant  con- 
tractor, who  did  some  of  the  work  of  construction,  ap- 
plied to  the  governing  authorities  of  the  district  to  ac- 
cept and  approve  it,  and  the  work  was  accepted  and  ap- 
proved in  the  manner  pointed  ont  in  the  act  creating  the 
district,  and  thereupon  he  brought  this  suit  to  enforce  a 
lien  for  the  cost  of  the  construction  on  property  owned 
by  the  appellee.  A  general  demurrer  was  sustained^  to 
the  petition  of  the  contractor  as  amended,  and,  declining 
to  plead  further,  the  suit  was  dismissed  and  this  appeal 
prosecuted. 

The  appellee  resists  the  enforcement  of  a  lien  upon 
his  property  and  the  recovery  of  the  amount  due  for 
the  construction,  upon  the  single  ground  that  all  of  the 
ordinances  and  contracts  in  relation  thereto,  made  and 
entered  into  by  the  governing  authorities  of  the  city  of 
Clifton,  were  without  force  or  effect  because  the  act 
under  which  the  city  was  set  up  was  void  from  the  begin- 
ning and  therefore  all  ordinances,  contracts  and  other 
things  made  and  done  5y  the  persons  exercising  the 
powers  of  oflScers  of  the  city  during  the  time  the  city 
government  was  administered  under  the  legislative  Act 
were  a  nullity  and  did  not  confer  any  right  or  create  any 
liability. 

In  opposition  to  this  view,  it  is  urged  on  behalf  of  the 
appellant  contractor  that  the  ^rsons  who  composed  the 
municipal  government  of  the  city  of  Clifton,  while  it  was 
assuming  to  be  a  city  of  the  Mth  class,  were  de  facto 
officers,  and  the  appellee,  who  received  the  benefit  of  con- 
tracts made  by  these  de  facto  officers,  should  not  be 
allowed  to  escape  the  payment  of  the  sum  due  for  the 
improvements  with  which  his  properly  is  charged. 

Putting  aside  the  argument  that  the  improvements 
with  which  appellee's  property  is  charged  were  made 
with  his  consent  and  by  his  request,  and  he  is  therefore 
estopped  to  deny  his  liability,  and  the  further  argument 
that,  as  the  improvements  made  during  the  supposed  ex- 
istence of  the  city  government  were  adopted  by  the  dis- 
trict government  after  its  re-establishment,  this  adoption 
and  acceptance  had  the  same  effect  as  if  the  improve- 
ments had  been  ordered  by  the  district  government  and 
-l»ad  been  completed  and  accepted  under  its  management, 

Ul  be  seen  that  the  issue  in  the  case,  although  an  im- 
mt  one/ may  be  put  in  few  words  and  thus  stated: 
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Where  a  city  government  is  organized  under  an  uncon- 
Btitutional  act,  can  persons,  who,  during  the  existence  of 
the  city  government  so  organized,  received  benefits 
therefrom,  defeat  the  payment  of  the  amount  due  the 
contractor  for  the  benefits  upon  the  sole  ground  that  the 
city  government  was  a  void  thing  from  the  beginning, 
and  the  persons  acting  as  its  oflScers  were  without  au- 
thority to  create  any  enforceable  demands  growing  out 
of  contracts  entered  into  by  and  with  them  at  a  time 
when  the  oflScers  of  the  city,  the  contractor  and  the 
property  owners  believed  that  the  city  government  was 
a  legal  municipal  organization! 

There  is  much  conflict  in  the  cases  in  which  this  ques- 
tion has  been  considered,  some  of  the  courts  holding  that 
there  cannot  be  a  de  facto  officer  xmless  there  is  a  de 
jure  office,  and  so  where  officers  are  exercising  author- 
ity under  an  unconstitutional  act,  everything  thejr  do  in 
exercising  the  functions  of  the  offices  they  hold  is  void^ 
as  an  imconstitutional  law  is  no  law  and  furnishes  no 
authority  to  persons  assuming  to  perform  duties  under 
it ;  while  there  is  another  line  of  cases  holding  that,  al- 
though an  act  of  the  Legislature  may  be  declared  un- 
constitutional,  the  acts  of  officers  who  assume  to  exer- 
cise authority  under  it  are  binding  upon  the  public  and 
third  parties  until  the  legislation  has  been  declared  in- 
valid. One  of  the  leading  cases  on  this  subject  is  Hil- 
dreth  v.  McLitire,  1  J.  J.  Mar.,  206,  In  that  case  there 
was  involved  a  question  growing  out  of  the  conflict  be- 
tween a  court  of  appeals  organized  under  and  in  con- 
formity to  the  Constitution  of  the  State  and  a  court  of 
appeals  created  by  an  act  of  the  Legislature  of  the 
State,  which  body  having  become  oJBf ended  at  some  de- 
cisions of  the  constitutional  court,  undertook  to  abolish 
it  and  set  up  in  its  place  a  legislative  court.  In  holding 
that  this  legislative  court  was  not  a  de  facto  body  or  en- 
titled to  exercise  any  of  the  functions  of  a  judicial  tri- 
bunal, the  court  rested  its  decision  distinctly  upon  the 
ground  that  there  could  not  be  a  de  facto  judicial  tri- 
bunal, exercising  power  and  authority  at  the  time  the 
office  it  assumed  to  discharge  the  duties  of  was  filled  by 
constitutionaly  appointed  judges,  saying: 

"But  when  the  Constitution,  or  form  of  government,, 
remains  unaltered  and  supreme,  there  can  be  no  de- 
facto  department,  or  de  facto  office.  The  acts  of  the^ 
incumbents  of  such  department,  or  office,  can  not  be  en- 
foreed  conformably  to  the  Constitution,  and  can  be  re- 


Digitized  by  VjOOQIC 


1 

690  KENTUCKY  EEPOETS-        [VoL  154.  i 

garded  as  valid,  only  when  fhe  goveniment  is  over- 
turned. When  there  is  a  constitutional  executive  and 
Legislature,  there  cannot  be  any  other  than  a  constitu- 
tional judiciary.  Without  a  total  revolution,  there  can 
be  no  such  political  solecism  in  Kentucky,  as  a  '(26  facto' 
court  of  appeals.  There  can  be  no  such  court,  whilst  the 
Constitution  has  life  and  power.  There  has  been  none 
such. 

**  There  might  be  under  our  Constitution,  and  there 
have  been  *de  facto'  officers.  But  there  never  was  and 
never  can  be,  under  the  present  constitution,  a  *de  facto' 
office. 

**The  gentlemen  who  directed  the  appeal  in  this  case 
to  be  dismissed,  and  the  one  who  certified  the  order,  did 
not  hold  office  in  the  court  of  appeals.  The  Legislature 
had  attempted  to  abolish  the  court  of  appeals,  ordained 
and  established  by  the  Constitution,  and  create,  in  its 
stead,  a  new  court.  This  attempt  was  ineffectual  for 
want  of  legislative  power.  The  offices  attempted  to  be 
created,  never  had  a  constitutional  existence;  and  those 
who  claimed  to  hold  them,  had  no  rightful  or  legal 
power.  They  were  not  appointed  to  the  court  of  appeals, 
fixed  by  the  Constitution.  They  did  not  claim  to  exer- 
cise the  functions  of  this  court.  Their  tribunal  claimed 
to  derive  its  origin  from  the  fiat  of  the  Legislature.  The 
Court  of  Appeals,  had  not  been,  and  could  not  be  abol- 
ished. Its  judges  iiad  not  been  removed  from  office,  and  ^ 
were  acting  and  ready  to  continue  acting  as  judges.  The 
act  of  the  Legislature  did  not  intend  to  superadd  four 
judges  to  the  number  already  in  office  in  the  court  of  ap- 
peals. It  can  not  receive,  and  never  has  received  such 
a  construction. 

**The  gentlemen  who  acted  as  judges  of  the  legisla- 
tive tribunal,  did  not  claim  to  be,  and  certainly  were  not 
associates  of  the  judges  of  the  constitutional  court. 
They  were  not  their  successors.  They  were  not  the  in- 
cumbents or  de  jure  or  de  facto  officers.  Nor  were  they 
dc  facto  officers  of  de  jure  offices.  For  if  such  a  thing 
could  be,  as  a  de  facto  judge  of  the  Court  of  appeals,  of 
the  Constitution,  these  gentlemen  did  not  hold  any  such 
place,  for  the  reasons  before  assigned.  They  had  no  offih 
cial  rights  or  powers.'* 

In  Nagel  v.  Bosworth,  Auditor,  148  Ky.,  807,  the 
question  was  presented  as  to  the  validity  of  the  acts  of 
John  T.  Hodge  while  he  was  acting  as  judge  of  the  Camp- 
bell Circuit  Court  under  an  act  of  the  Leidslature  that 
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was  subsequently  declared!  unconstitutional.  In  holding 
that  Judge  Hodge  was  a  de  facto  oflScer,  and  his  judicial 
acts  before  the  statute  under  which  he  was  exercising 
the  functions  of  the  office  was  adjudged  unconstitutional, 
were  valid,  the  court  distinguished  the  case  of  Hildrefh 
V.  Mclntire,  saying: 

**In  that  case  the  Legislature  undertook,  by  statute, 
to  abolish  the  Court  of  Appeals  established  by  the  Con- 
stitution and  to  create  another  Court  of  Appeals,  in 
lieu  of  it.  The  act,  on  its  face,  was  a  palpable  violation 
of  the  Constitution,  as  the  Legislature  was  without 
power  to  create  a  Court  of  Appeals;  but  not  so  is  the 
act  here.  The  Legislature  has  power  to  create  a  circuit 
court,  and,  under  certain  conditions,  to  add  an  additional 
judge.  The  act  that  it  passed  showed  that  the  conditions 
existed  which  warranted  it  to  create  an  additional  judge* 
The  act,  on  its  face,  was  within  the  power  of  the  Legis- 
lature, and  upon  considerations  of  sound  public  policy, 
litigants  who  have  tried  their  cases  before  Judge  Hodge 
should  not  be  suJBferers  by  reason  of  the  unconstitution- 
ality of  the  statute.'' 

Although  on  a  casual  inspection  there  would  appear 
to  be  no  substantial  difference  in  the  facts  of  these  twa 
cases,  a  careful  examination  will  disclose  that  there  is- 
a  marked  distinction  between  them,  and  that  each  case 
rests  on  different,  but  sound  principles.  In  the  Hil- 
dreth  case  the  court  ruled  that  there  could  not  be  de 
facto  judges  of  the  Court  of  Appeals  of  Kentucky  as- 
suming to  act  under  a  void  legislative  act  at  a  time  when 
legally  selected  judges  were  exercising  the  duty  and 
were  holding  the  office  of  judges  of  the  court.  The  fact 
that  other  legally  elected  officers  were  in  existence  when 
the  usurpers  undertook  to  perform  the  duties  of  the 
office  was  the  turning  point  in  this  case  and  it  was  this 
condition  that  influenced  the  court  in  holding  that  the 
acts  of  the  usurpers  were  void.  But  in  the  Nagel  case 
there  was  no  judge  claiming  the  office  or  exercising  the 
functions  of  the  office  that  Hodge  had  been  inducted  into 
under  the  void  legislative  act  There  was  no  doubt  of 
his  right  to  the  office  if  the  act  creating  it  ;was  valid. 
Under  these  circumstances  we  held  that  he  was  a  de  facto 
officer.  The  same  conclusion  was  reached  by  the  Con- 
necticut court  in  Brown  v.  O'Connell,  36  Conn.,  432,  4 
Am.  Eep.,  89,  where  the  court  said  in  substance  that  a 
judicial  officer  appointed  pursuant  to  an  act  of  the 
Legislature  cdfterwards  declared  unconstitutional,    was 
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a  de  facto  officer,  and  his  acts  wMle  exercising  the  duties 
of  the  office  were  binding  upon  the  public  and  third  per- 
sons. 

In  Biley  v.  Garfield  Township,  58  Kansas,  299,  tiie 
court  also  adopted  the  view  that  the  acts  of  public  officers 
while  they  were  performing  the  duties  of  the  office  were 
vali^  although  the  law  creating  the  office  was  after- 
wards declared  unconstitutional. 

In  Burt  V.  Winona  &  St.  Peter  Bailroad  Company, 
the  Minnesota  court  in  31  Minn.,  page  472,  said  *'that 
where  a  court  or  office  had  been  established  by  an  act 
of  the  Legislature  apparently  valid,  and  the  court  had 
gone  into  operation,  or  the  office  is  filled  and  exercised 
under  such  act,  it  is  to  be  regarded  as  a  de  facto  court 
or  office — in  other  words,  that  the  people  shall  not  be 
made  to  suffer  because  misled  by  the  apparent  legality 
of  such  public  institutions.'' 

In  Cooley's  Constitutional  Limitations,  page  750,  it 
is  said,  after  defining  a  de  facto  officer  that  '*for  the 
sake  of  order  and  regularity,  and  to  prevent  confusion 
in  the  conduct  of  public  business  and  insecurity  of  pri- 
vate rights,  the  acts  of  officers  de  facto  are  not  suflFered 
to  be  questioned  because  of  the  want  of  legal  authority, 
except  by  some  direct  proceeding  instituted  for  the  pur- 
pose by  the  State  or  by  some  one  claiming  the  office  de 
jure  or  except  when  the  person  himself  attempts  to 
build  up  some  right  or  claim,  some  privilege  or  emolu- 
ment, by  reason  of  being  the  officer  which  he  claims  to 
be.  In  all  cases  the  acts  of  an  officer  de  facto  are  as 
valid  and  effectual  while  he  is  suffered  to  retain  the 
office  as  though  he  was  an  officer  by  right,  and  the  same 
legal  consequences  will  follow  from  them  for  the  pro- 
tection of  the  public  and  of  third  parties.*' 

In  Thompson  v.  Couch,  144  Mich.,  671,  the  court  said: 
**It  is  contended,  however,  that  there  cannot  he  a.  de 
facto  officer  of  an  office  which  has  no  existence,  and  that 
if  the  amendatory  act  is  unconstitutional  the  respondent 
cannot  be  held  to  be  a  de  facto  incumbent  of  an  existing 
office.  There  are  cases  which  hold  that,  as  an  unconsti- 
tutional statute  is  not  law,  such  statute  creating  an  office 
does  not  give  color  of  right  to  an  incumbent.  But  where 
this  is  held,  the  holding  is  said  not  to  be  inconsistent 
with  the  rule  that  one  chosen  under  color  of  an  election, 
or  appointment  by  or  pursuant  to  a  public  unconstitu- 
tional law  before  the  same  is  adjudged  to  be  so,  is  an 
officer  de  facto.    While  there  can  be  no  such  thing  as  a 
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de  facto  office,  there  may  be  a  de  facto  officer,  whose  ap- 
parent right  arises  out  of  action  taken  by  the  electorate 
or  the  appointing  power  nnder  the  supposed  authority  of 
an  unconstitutional  law  before  the  same  is  declared  un- 
constitutional 7' 

In  Speer  v.  Board  of  County  Commissioners,  88  Fed., 
749,  the  court,  in  holding  that  the  acts  of  public  officers, 
exercising  authority  under  a  statute  afterwards  declared 
mvalid,  were  binding  upon  the  public  and  third  parties, 
said:  ** Until  the  judiciary  has  declared  it  void,  men 
act  and  contract,  and  they  ought  to  act  and  contract,  on 
the  presumption  that  it  is  valid;  and  where,  before  such 
a  declaration  is  made,  their  acts  and  contracts  have  af- 
fected public  interests  or  private  rights,  they  must  be 
treated  as  valid  and  lawful.  The  acts  of  a  de  facto  cor-* 
poration  or  officer  under  an  unconstitutional  law  before. 
its  invalidity  is  challenged  in  or  declared  by  the  judicial 
department  of  the  government  cannot  be  avoided,  as 
against  the  interests  of  the  public  or  of  third  parties 
who  have  acted  or  invested  in  good  faith  in  reliance 
upon  their  validity,  by  any  ex  post  facto  declaration  or 
decision  that  the  law  under  which  they  acted  was  void.** 

In  Commonwealth  v.  McCombs,  56  Pa.  St.,  436,  the 
Pennsylvania  court  said:  **An  Act  of  assembly,  even  if 
it  be  unconstitutional,  is  sufficient  to  give  color  of  title, 
and  an  officer  acting  under  it  is  an  officer  de  facto/'  To 
the  same  effect  is  Ashley  v.  Board  of  Supervisors,  60 
Fed.,  55. 

In  Lang  v.  Bayonne,  74  N.  J.  L.,  455,  also  reported 
in  15  L.  E.  A.  (n.  s.,)  93  and  12  A.  &  E.  Anni  Cases,  961, 
the  court,  after  reviewing  a  number  of  authorities,  said 
'*that  an  officer  appointed  under  authority  of  a  statute 
to  fill  an  office  created  by  the  statute  is  at  least  a  de  facto 
officer  and  that  acts  done  by  him  antecedent  to  a  judicial 
declaration  that  the  statute  is  unconstitutional  and  void, 
are  valid  so  far  as  they  involve  the  interests  of  the  publio 
and  third  persons/'  In  the  full  notes  to  this  case  in  the 
L.  E.  A.  and  A.  &  E.  Ann.  Cases  there  will  be  found  a 
review  of  all  the  cases  bearing  upon  this  question. 

The  leading  case  upon  the  other  side  of  this  question 
is  Norton  v.  Shelby  County,  118  U.  S.,  425,  30  L.  Ed., 
178.  In  that  case  the  Supreme  Court  said:  **An  uncon- 
stitutional act  is  not  a  law.  It  confers  no  rights;  it  im- 
poses no  duties;  it  creates  no  office;  it  is,  in  legal  con- 
templation, as  inoperative  as  though  it  had  never  been 
passed;*'  and  laid  down  the  doctrine  that  the  acts  of 
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public  officers  exercising  authority  under  an  unconstitu- 
tional law  were  not  binding  upon  the  public  or  any  one 
else.  This  case,  although  having  great  weight  on  account 
of  the  distinguished  judge  who  wrote  it  and  the  court 
for  whom  he  spoke,  has  not  been  followed  at  all  by  a 
number  of  state  courts,  or  in  its  entirety  by  even  the 
Federal  courts,  as  may  be  seen  by  an  examination  of  the 
Federal  case,  supra,  in  which  this  case  was  distinguished 
upon  rather  narrow  grounds,  leaving  the  impression 
that  the  court  drawing  the  distinction  was  not  disposed 
to  fully  adopt  the  broad  doctrine  announced  in  the  Nor- 
ton case,  that  an  unconstitutional  act  conferred  no  rights 
and  created  no  liabilities,  and  nothing  done  under  it  was 
binding  upon  any  person. 

In  Norton  v.  Shelby  County,  the  Supreme  Court 
adopted  as  sound  the  definitions  of  a  de  facto  officer  laid 
down  as  follows  in  State  v.  Carroll,  38  Conn.,  449:  '*An 
officer  de  facto  is  one  whose  acts,  though  not  those  of  a 
lawful  officer,  the  law,  upon  the  principles  of  policy  and 
justice,  will  hold  valid,  so  far  as  they  involve  the  in- 
terests of  the  public  and  third  persons,  where  the  duties 
of  the  office  are  exercised: 

*' First.  Without  a  known  appointment  or  election, 
but  under  such  circumstances  of  reputation  or  acquies- 
cence as  were  calculated  to  induce  people,  without  in- 
quiry, to  submit  to  or  invoke  his  action,  supposing  him 
to  be  the  officer  he  assumed  to  be. 

*  ^  Second.  Under  color  of  a  known  and  valid  appoint- 
ment or  election,  but  where  the  officer  had  failed  to  con- 
form to  some  precedent,  requirement,  or  condition,  as  to 
take  an  oath,  give  a  bond,  or  the  like. 

'*  Third.  Under  color  of  a  known  election  or  appoint- 
ment, void  because  the  officer  was  not  eligible,  or  be- 
cause there  was  a  want  of  power  in  the  electing  or  ap- 
pointing body,  or  by  reason  of  some  defect  or  irregular- 
ity in  its  exercise,  such  ineligibility,  want  of  power,  or 
defect  being  known  to  the  public. 

**  Fourth.  Under  color  of  an  election  or  an  appoint- 
ment by  or  pursuant  to  a  public,  unconstitutional  law, 
before  the  same  is  adjudged  to  be  such.'' 

These  definitions  appear  to  us  to  be  exceptionally 
well  stated,  and  to  cover  fully  every  state  of  case  in 
which  the  authority  of  a  de  facto  officer  may  be  exer- 
cised. The  facts  of  the  case  we  have,  bring  it  easily 
within  both  the  first  and  fourth  of  the  definitions  given. 
Here  the  municipal  government  of  the  city  of  Clifton  was 
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organized  pursuant  to  an  act  of  the  Legislature  of  the 
State  that  conferred  upon  the  oflScers  all  the  powers  they 
assumed  to  exercise  and  gave  them  the  right  to  create 
the  liabilities  they  did  create  in  the  construction  of  street 
improvements  and  to  impose  upon  the  property  holders 
the  burden  they  did  impose  arising  out  of  these  improve- 
ments. At  the  time  these  improvements  were  made,  and 
at  all  times  from  the  establishment  of  the  city  under  the 
legislative  act,  until  the  act  was  held  unconstitutional, 
the  persons  exercising  the  powers  of  oflScers  of  the  muni- 
cipality, the  people  of  the  city,  the  property  owners  and 
contractors,  and  the  public  generally,  believed,  and  had 
a  right  to  believe,  that  the  organization  of  the  city  was 
legal.  Acting  under  this  assumption,  indulged  in  by 
every  person  in  any  manner  connected  with  the  adminis- 
tration of  the  affairs  of  the  city  either  in  an  oflScial  or 
private  capacity,  the  city  authorities  discharged  with- 
out question  or  protest  all  of  the  duties  belonging  to 
their  respective  offices.  Under  these  circumstances  it 
would  not  only  be  a  manifest  injustice  but  a  positive 
wrong  to  deny  to  the  acts  of  these  officers  the  validity  to 
which  acts  of  legally  elected  officers  are  entitled. 

As  the  principles  upon  which  the  validity  of  the 
acts  of  de  facto  officers  rest  are  not  defined  by  either 
Constitution  or  statute,  and  the  courts  are  free,  except 
as  they  may  feel  bound  by  precedent,  to  adopt  such 
views  as  will  best  subserve  the  ends  of  justice,  it  would 
be  a  signal  and  unfortunate  demonstration  of  the  in- 
ability of  the  courts,  when  unrestrained  by  legislative 
enactment  or  judicial  precedent,  to  administer  the  law 
according  to  the  rights  of  the  case  if  the  appellant  con- 
tractor should  be  denied  the  relief  sought.  To  say  that 
the  property  owner  should  be  allowed  to  receive  and  re- 
tain substantial  and  permanent  benefits  to  his  property 
without  compensating  the  contractor  whose  labor  fur- 
nished the  benefits,  and  to  turn  the  contractor  out  of 
court  empty  handed,  would  be  a  departure  from  the 
principles  that  have  at  all  times  controlled  this  court  in 
the  decisions  of  cases  where  it  was  free  to  exercise  its 
discretion. 

Acts  of  the  Legislature  are  presumed  to  be  valid 
until  declared  void  by  the  courts.  The  people  generally 
and  rightfully  so  regard  them.  The  power  and  author- 
ity of  public  officers  who  exercise  the  duties  of  office 
under  legislative  enactments  is  recognized  by  all  per- 
sons with  whom  they  have  dealings  in  their  official  capa- 
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dtyf  and  the  public  good  imperatively  demands  that 
validity  shoula  be  given  to  the  acts  of  these  oflScers  when 
they  are  performing  duties  within  the  scope  of  their 
pnblic  authority.  If  individuals  dealing  with  public  offi- 
cers might  in  every  instance  question  their  authority  or 
deny  their  right  to  exercise  the  office  until  the  courts 
of  last  resort  had  given  the  sanction  of  their  approval 
to  the  validity  of  the  legislation  under  which  the  office 
was  established,  the  conduct  of  public  affairs  would  be 
involved  in  interminable  confusion  and  doubt.  No  per- 
son would  feel  secure  either  in  his  personal  or  his  pri- 
vate rights.  Confusion  and  uncertainty  would  attend 
every  official  act  that  was  performed.  Such  a  condition 
as  this  would  be  disastrous  to  the  peace  and  welfare  of 
society.  It  would  encourage  the  lawless  to  persist  in 
their  offenses  and  make  difficult  the  just  enforcement 
of  the  law,  as  persons  charged  with  this  duty  and  will- 
ing to  exercise  it,  would  always  be  apprehensive  of  their 
right  to  do  so. 

Therefore,  as  the  precise  question  here  involved  is 
a  new  one  in  this  State,  we  feel  at  liberty  to  announce  the 
rule,  sound  in  principle,  and  supported  by  abundant 
authority,  that  the  acts  of  public  officers,  whether  they 
be  state,  county,  district  or  municipal,  created  by  an  act 
of  the  Legislature,  are  valid  as  to  the  public  and  all  per- 
sons having  dealing  with  the  officers  antecedent  to  the 
time  when  the  legislative  act  under  which  they  were 
exercising  authority  was  declared  unconstitutional. 

Wherefore,  the  judgment  is  reversed,  with  directions 
to  enter  a  judgment  in  conformity  with  this  opinion. 


Goolricky  et  aL  V.  Wallace,  et  aL 

(Decided  June  20,  1913. 

Appeal  from  Shelby  Circuit  Court. 

Evidence— Bills  and  Notes— Endorsers — ^Parol  Evidence.— Where  • 
note  is  endorsed  by  two  persons  and  the  words  "without  re- 
course" are  added  to  such  endorsement  and  occupy  such  position 
with  reference  thereto  that  ambiguity  arises  as  to  which  of  said 
endorsements  they  are  Intended  to  apply,  parol  evidence  Is  ad- 
missible to  show  to  which  endorsement  such  words  are  applicable, 

IBLi.ERBB  CARTER,  DAYTON  T.  MITCHELL  for  appellants. 
"WILILIS,  TODD  ft  BOND  and  P.  J.  BEARD  for  appellees. 
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OpiiaoN  OP  THE  CouBT  BY  JuBGE  Lassikg — ^Affirming, 

Balph  Izzard  executed  and  delivered  his  promissory 
note  for  $3,405,  of  date  June  8, 1910,  payable  to  the  order 
of  Hart  Wallace,  at  the  Citizens  Bank  of  Shelbyville, 
Ky.,  twelve  months  thereafter.  Wallace  endorsed  and 
delivered  the  note  to  said  bank  for  collection.  Before  its 
maturity,  the  payee  of  said  note  caused  it  to  be  endorsed 
by  the  bank  *' without  recourse,''  sold  and  delivered  it  to 
C.  0.  Goolrick,  F.  M.  Chichester  and  E.  H.  L.  Chichester, 
and  they  are  now  the  holders  thereof.  Because  of  its 
non-payment  at  maturity,  the  note  was  duly  protested. 

Thereafter,  the  holders  of  said  note  brought  suit  in 
equity  in  the  Shelby  Circuit  Court  against  Hart  Wallace, 
Nellie  B.  Wallace  and  the  Citizens  Bank  of  Shelbyville, 
Ky.,  to  recover  the  amount  of  said  note  from  Hart  Wal- 
lace as  endorser  thereof  and  to  subject  to  its  payment 
the  interest  of  said  Wallace  in  certain  real  estate  alleged 
to  have  been  theretofore  conveyed,  in  fraud  of  plaintiffs' 
rights,  by  Wallace  to  his  wife,  Nellie  B.  Wallace,  and  by 
her  and  her  husband  mortgaged  to  said  bank,  which 
mortgage  it  is  asserted  was  fraudulent  and  preferential. 
Said  note  is  endorsed  as  follows : 


C4                                  > 

i 

!lV.^.t 

f 

o  •     S  ^  1  ^        1 

^ 

The  defendant.  Hart  Wallace,  filed  an  answer  in  five 
paragraphs.  The  first  paragraph  is  a  traverse;  the 
second,  an  affirmative  plea  that  he  assigned  the 
note  without  recourse;  the  third,  before  plain- 
tiffs became  the  owners  of  the  note,  they,  for 
value,  agreed  with  defendant  that  his  endorse- 
ment should  be  withopit  recourse,   and  they  took  the 
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note  with  that  understanding  and  agreement;  fourth, 
that  the  words,  *' without  recourse  ^^  written  on  the  back 
of  said  note  were  intended  and  understood  by  him  and 
plaintiffs,  before  they  acquired  same,  to  be  an  assign- 
ment of  the  note  by  him  without  recourse,  and  if  such  en- 
dorsement did  not,  in  the  manner  in  which  it  was  made, 
effectuate  the  intention  of  the  parties,  the  instrument 
should  be  reformed  so  as  to  express  the  true 
and  real  agreement;  and  fifth,  that  the  maker 
of  the  note  was  the  real  party  plaintiff,  that  he 
and  the  plaintiffs  reside  in  the  same  county  in 
the  State  of  Virginia,  that  he  had  indemnified 
plaintiffs  against  loss  on  account  of  said  note,  and  a  con- 
spiracy existed  between  plaintiffs  and  the  maker  where- 
by plaintiffs  should  recover  of  the  defendant  as  en- 
dorser and  he  would  then  be  forced  to  sue  the  maker  of 
the  note  in  the  courts  of  the  latter 's  residence,  who 
would  in  such  action  assert  a  pretended  set-off  or 
counterclaim, 

Nellie  B.  Wallace  answered  denying  the  allegations 
of  fraud  in  connection  with  the  transfer  of  said  real  es- 
tate by  her  husband  to  her,  and  in  connection  with  its 
mortgage  by  them  to  the  Citizens  Bank,  and  in  a  second 
paragraph  set  out  in  detail  the  facts  connected  with  each 
of  said  transactions.  The  Citizens  Bank  filed  its  answer 
in  which  it  detailed  the  facts  connected  with  the  endorse- 
ment of  said  note  by  it  and  its  co-defendant.  Hart  Wal- 
lace, and  its  sale  and  delivery  to  the  plaintiffs.  It  also 
denied  that  there  was  either  fraud  or  preference  in  the 
execution  of  the  mortgage  to  it  by  Nellie  B.  Wallace  and 
Hart  Wallace.  A  reply  to  the  several  answers,  contro- 
verting the  allegation's  thereof,  completed  the  issue. 
Proof  was  heard  and  upon  submission  of  the  case,  the 
chancellor  was  of  opinion  that  the  evidence  supported 
the  plea  that  Hart  Wallace  had  endorsed  said  note  with- 
out recourse,  and  entered  judgment  dismissing  the  peti- 
tion.   Plaintiffs  appeal. 

The  single  question  to  be  determined  upoia. this  ap- 
peal is  the  extent  of  the  liability  incurred  by  appellee. 
Hart  Wallace,  by  endorsing  the  note  in  question.  He 
admits  endorsing  the  note,  and  if  parol  evidence  may  be 
considered  for  the  purpose  of  determining  the  character 
of  his  endorsement,  his  claim  that  it  was  without  re- 
course is  fully  supported  and  justified.  Section  33  of  the 
negotiable  instruments  act,  which  is  chapter  90-b,  Ken- 
tucky  Statutes,  provides:   *'An   endorsement  may  be 
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either  in  blank  or  special,  and  it  may  also  be  either  re- 
strictive, or  qualified,  or  conditional/'  Section  38  pro- 
vides: '*A  qualified  endorsement  constitutes  the  en- 
dorser a  mere  assignor  of  the  title  to  the  instrument.  It 
may  be  made  by  adding  to  the  endorser's  signature  the 
words  ** without  recourse''  or  any  words  of  similar  im- 
port. Such  endorsement  does  not  impair  the  negotiable 
character  of  the  instrument." 

If  there  appeared  on  the  back  of  the  note  in  question 
merely  the  signature  of  Hart  Wallace,  coupled  with  the 
words  ** without  recourse,"  there  would  be  no  question 
that  his  was  a  qualified  endorsement,  and  the  holder  of 
the  note  would  have  to  look  to  the  maker  for  payment. 
There  also  appears  on  the  note  the  endorsement  of  the 
bank,  and  the  words  ** without  recourse"  appear  between 
the  name  of  Hart  Wallace  and  that  of  the  bank.    From 
their  location,  it  might  be  fairly  inferred  that  it  was  the 
intention  of  the  i)erson  writing  the  words  ''without  re- 
course" upon  said  note  that  they  should  apply  to  and 
limit  the  liability  of  the  bank,  but  such  inference  is  justi- 
fied only  by  reason  of  the  fact  that  the  words  ''without 
recourse"  are  written  above  and  parallel  with  the   en- 
dorsement of  the  bank.    The  statute,  however,  provides 
that  the  endorsement  may  be  qualified  by  adding  to  the 
endorser's   signature  "without  recourse,"  or  words  of 
similar   import.    Strictly   speaking,  these  words    could 
not  appear  above  the  signature  whose  endorsement  they 
were  intended  to   qualify,  but  we  do  not  feel  that   the 
statute  should  be  given  so  narrow  a  constmction  and 
hold  that  the  qualifying  words  should  limit  the  liability 
of  that  endorsement  to  which  they  wore  intended  to  be 
applied  when  placed  upon  the  instrument.    If  both  of  ihe 
endorsements  had  appeared  upon  the  note  above  the 
words  "without  recourse"  we  would  unhesitatingly  hold 
that  they  applied  to  and  limited  the  last  endorsement; 
but,  whereas,  in  the  present  case,  it  is  impossible  to  tell, 
from  the  location  of  the  qualifying  words  with  reference 
to  the  endorsements  upon  the  paper,  to  which  endorse- 
ment they  apply,  the  ends  of  justice  require  that  oraJ 
evidence  should  be  introduced  to  establish  this  fact.    We, 
accordingly,  hold  that  the  court  did  not  err  in  receiving 
oral  evidence  in  order  to  determine  whether  or  not  the 
words  "without  recourse"  applied  to  the  endorsement 
of  Hart  Wallace  or  that  of  the  bank. 

This  is  an  enunciation  of  no  new  principle,  for  in 
the  recent  case  of  First  National  Bank  v.  Bickel,  143 
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Ky.,  754,  after  holding  that  the  purpose  of  the  statute 
under  consideration  was  to  exclude  parol  evidence  and  to 
make  the  written  instrument  control  the  rights  of  the 
parties,  this  court  said : 

''It  may  be  shown  by  parol  evidence  under  section  64, 
of  the  Negotiable  Instrument  Act,  whether  a  person  is 
an  accommodation  endorser  or  not,  and  it  may  be  shown 
under  section  68  as  between  endorsers  what  their  lia- 
bility is.  But  the  purpose  of  both  these  provisions  is 
merely  to  determine  the  liability  of  the  endorsers  be- 
tween themselves.  In  other  words,  the  purpose  of  these 
provisions  is  simply  to  allow  parol  evidence  to  show 
whose  debt  it  is  that  the  real  debtor  may  be  required  as 
between  the  debtors  themselves,  to  discharge  his  own 
debt  rather  than  one  who  is  secondarily  liable  for  it. 
But  this  principle  cannot  be  extended  so  as  to  impose 
upon  the  endorser  a  different  obligation  than  the  law 
ascribes  to  the  writing  which  he  executes.*' 

The  purpose  of  an  endorsement  ** without  recourse  *' 
is  to  transfer  the  title  to  the  instrument  of  writing  to  the 
purchaser,  without  creating  any  personal  liability  on  the 
part  of  the  one  so  transferring  and  endorsing  it.  The 
character  of  the  instrument  is,  in  no  wise,  modified  or 
changed  by  permitting  the  introduction  of  parol  evi- 
dence to  show  to  whose  endorsement  the  qualifying 
words  apply,  where  there  is  more  than  one  endorsement 
to  which  they  might  with  equal  propriety  apply.  In  such 
case,  it  is  impossible  to  determine,  without  the  introduc- 
tion of  parol  evidence,  which  endorser  is  entitled  to  the 
benefit  of  the  qualifying  words,  and  hence  the  necessity 
for  its  introduction. 

In  a  note  to  Doll  v.  Getzschmann,  26  Am.  &  Eng.  Ann, 
Cases,  880,  quite  a  line  of  authorities  is  collated  by  the 
editor,  which  hold  that  parol  evidence  is  admissible  to 
show  the  time  when  an  endorsement  on  a  note  was  made. 
If  parol  evidence  may  be  introduced  to  show  the  order 
in  which  endorsements  were  made  upon  a  note,  by  parity 
of  reasoning,  it  is  equally  apparent  that  such  evidence 
should  be  admitted  to  establish  to  which  of  several  en- 
dorsements, qualifying  words  found  on  the  note  should 
be  applied. 

It  being  competent  for  appellee  to  show,  by  parol  evi- 
dence ,that  the  qualifying  words  ''without  recourse" 
were  placed  upon  the  note  to  limit  his  liability,  the  chan- 
cellor correctly  held  that  appellants  were  not  entitled  to 
recover. 

Judgment  afiirmed. 
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Daniel,  et  aL  v.  Commonwealtlu 

(Decided  June  20.  1913). 

Appeal  from  Owsley  Circuit  Court 

1«  Indictment— Endorsement — Record. — An  Indictment  which  'bears 
on  Its  cover  an  endorsement  that  It  has  been  received  from  the 
hands  of  the  foreman  of  the  grand  Jury  In  Its  presence  In  open 
court  and  filed  In  open  court  which  endorsement  Is  signed  hy  the 
clerk,  Is  a  sufficient  compliance  with  the  code,  without  such  en* 
dorsement  helng  copied  Into  the  order  book. 

%  Indictment — Conspiracy — Sufficiency  and  Certainty. — ^The  purpose 
of  an  Indictment  Is  to  advise  the  accused  of  the  offense  with  which 
he  stands  charged  and  for  which  he  Is  to  be  tried.  An  In- 
dictment for  conspiracy,  which  charges  the  defendants  with 
combining  together  for  an  unlawful  purpose,  and  In  furtherance 
of  such  unlawful  purpose,  they  or  some  one  of  them  or  some  un- 
known person  acting  with  them  committed  the  unlawful  act,  the 
others  being  then  and  there  conveniently  near  aiding  and  abetting 
sufficiently  charges  all  with  being  principals  and  the  Indictment  Is 
good. 

5,  Criminal  Law— Trial— Formation  of  Jury— Appeal— Review.— Error 
of  the  court  In  the  formation  of  a  jury  to  try  one  charged  with  a 
crime  or  offense  Is  not  subject  to  review  by  the  court  of  appeals. 

4.  Homicide — ^E?vldence — Dying  Declarations — ^Admissibility. — In  a 
prosecution  for  homicide,  statements  of  the  injured  party,  made 
under  a  positive  and  absolute  belief  that  his  death  is  certain  to 
ensue,  and  death  results,  are  admissible  as  dying  declarations, 
without  regard  to  length  of  time  Intervening  between  the  time  of 
making  the  statements  and  his  death. 

6.  Homicide — Conspiracy — Trial — Instructions. — ^In  a  prosecution  for 
homicide  as  a  result  of  conspiracy,  instructions  are  not  erroneous, 
under  which  the  Jury,  before  It  was  authorized  to  find  any  one  of 
the  accused  guilty,  It  was  necessary  to  find  from  the  evidence,  be 
yond  a  reasonable  doubt,  first,  that  a  conspiracy  had  been  formed 
iby  the  accused,  to  commit  murder,  second,  that.  In  pursuance  of 
said  conspiracy,  murder  was  committed  by  one  or  more  of  the 
accused,  or  by  some  other  unknown  person  or  persons,  and  thlM, 
that  the  others  of  accused  were  then  and  there  present  or  cOn« 
venlently  near  aiding  them  in  so  doing. 

6  Homicide — Conspiracy — ^Appeal — ^Review — ^ETvldence — Weight  add 
Sufficiency. — ^In  a  prosecution  for  homicide  as  a  result  of  con- 
spiracy, evidence  held  to  support  verdict  and  Judgment. 

A.  H.  PATTON,  C.  W.  HOGG,  H.  C.  EVHRSOLE  and  WILLIAM 
CLARK  for  appellants. 

JAMiBS  GARNBTT,  Attorney  General;  OVERTON  S.  HOGAN,  As- 
tistant  Attorney  General  for  appellee. 
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Opikion  of  the  Coubt  by  Judqs  Lassinq — ^Affirming. 

The  grand  jury  of  Owsley  County,  at  its  June,  1912, 
tenn,  returned  an  indictment  against  Bradley  Daniel, 
Jerry  Bice,  W.  E.  Bice,  Ben  Bice,  E.  C.  Gamett,  Bobert 
Brandenburg,  Harvey  Sandlin,  Ancil  Vires  and  James 
Smith,  charging  them  with  the  willful  murder  of  Wilson 
Gabbard,  by  conspiring  and  confederating  together  and 
with  each  other  and  other  persons,  unknown  to  the  grand 
jury,  to  kill  and  murder  said  Gabbard,  and,  in  pursuance 
and  furtherance  of  said  conspiracy,  actually  killing  him 
or  causing  him  to  be  killed.  The  indictment  is,  in  words 
and  figures,  as  follows : 

'*The  grand  jury  of  Owsley  County,  in  the  name  and 
by  the  authority  of  the  Commonwealth  of  Kentucky  ac- 
cuse Bradley  Daniel,  Jerry  Bice,  W.  E.  Bice,  Ben  Bice, 
E.  C.  Garrett,  Bobert  Brandenburgh,  Harvey  Sandlin, 
Ancil  Vires  and  James  Smith  of  the  crime  of  willful 
murder  committed  in  manner  and  form  as  follows : 

The  said  Bradley  Daniel,  Jerry  Bice,  W.  E.  Bice,  Ben 
Bice,  E.  C.  Garrett,  Bobert  Brandenburgh,  Harvey 
Sandlin,  Ancil  Vires  and  James  Smith  and  other  i)er- 
sons  to  this  grand  jury  unknown  in  the  said  county  of 
Owsley  and  State  of  Kentucky  on  the  8th  day  of  June, 
1912,  and  before  the  finding  of  this  indictment  unlaw- 
fully, willfully,  feloniously  and  of  their  malice  afore- 
thought and  with  intent  to  bring  about  the  death  of  Wil- 
son Gabbard  and  procure  him  murdered,  did  conspire  to- 
gether and  with  each  other  and  with  other  persons  to  the 
grand  jury  unknown  and  the  said  Bradley  Daniel  and 
Jerry  Eice  and  other  persons  to  this  grand  jury  un- 
known in  pursuance  of  said  conspiracy  and  in  further- 
ance of  same  and  while  said  conspiracy  existed  did  on 
the  said  8th  day  of  June  in  Owsley  County,  Kentucky, 
and  before  the  finding  of  this  indictment  unlawfully, 
willfully,  feloniously  and  of  their  malice  aforethought 
shoot  and  wound  the  said  Wilson  Gabbard  with  guns  and 
pistols  loaded  with  powder  and  ball  and  other  hard  and 
explosive  substances  from  which  shooting  and  wounding 
the  said  Gabbard  died,  and  the  said  W.  E.  Bice,  Ben 
Bice,  E.  C.  Garrett,  Kobert  Brandenburgh,  Harvey 
Sandlin,  Ancil  Vires  and  James  Smith  in  Owsley  County, 
Kentucky,  on  the  said  8th  day  of  June,  1912,  and  before 
the  finding  of  this  indictment  did  unlawfully,  willfully, 
feloniously  and  of  their  malice  and  aforethought,  coun- 
sel, advise,  encourage,  aid  and  procure  the  said  Bradley 
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Daniel  and  Jerry  Bice  and  other  persons  acting  with 
them  but  nnknown  to  the  grand  jury,  unlawfully,  will- 
fully, feloniously  and  of  their  malice  aforethought  to 
kill  and  murder  the  said  Wilson  Gabbard,  which  one  of 
the  last  named  (Bradley  Daniel  and  Jerry  Bice)  or  an- 
other person  acting  with  them,  but  who  is  to  this  grand 
i'ury  unknown^  so  as  aforesaid  then  and  there,  thereunto 
ly  the  said  W.  E.  Bice,  Ben  Bice,  E.  C.  Garrett,  Bobert 
Brandenburgh,  Harvey  Sandlin,  Ancil  Vires  and  James 
Smith  before  the  fact  counseled,  advised,  encouraged, 
aided  and  procured,  did,  by  shooting  and  wounding  the 
said  Wilson  Gabbard  with  guns  and  pistols  loaded  with 
powder  and  ball  and  other  hard  and  explosive  substances 
and  from  which  said  shooting  and  wounding  the  said 
WUson  Gabbard  died. 

**  Against  the  peace  and  dignity  of  the  Common- 
wealth of  Kentucky.^' 

Each  of  the  accused  entered  a  plea  of  not  guilty. 
Upon  trial  before  ^  jury  Bradley  Daniel,  Jerry  Bice, 
James  Smith,  W.  E.  Bice,  Ancil  Vires  and  Harvey  Sand- 
lin were  found  guilty,  as  charged  in  the  indictment,  and 
their  punishment  fixed  at  confinement  in  the  penitentiary 
for  life.  E.  C.  Garrett  and  Ben  Bice  were,  by  the  jury, 
found  not  guilty.  On  his  own  motion,  the  court  per- 
emptorily instructed  the  jury  to  find  for  Bobert  Bran- 
denburgh, which  was  done.  A  motion  and  grounds  for 
a  new  trial  was  filed  by  the  six  defendants  found  guilty 
which  being  overruled,  they  prosecute  this  appeal  and 
seek  a  resersal  upon  several  grounds. 

It  is  first  insisted  that  the  indictment  is  defective  and 
a  demurrer  thereto  should  have  been  sustained.  This 
contention  is  rested  upon  the  idea  that  the  record  does 
not  show  that  the  indictment  was  filed  in  court.  The  in- 
dictment is  endorsed  ''True  Bill"  and  this  endorsement 
is  signed  by  the  clerk.  Section  121  of  the  Criminal  Code 
provides:  '*The  indictment  must  be  presented  by  the 
foreman  in  the  presence  of  the  grand  jury  to  the  court, 
and  filed  with  the  clerk  and  remain  in  his  oflSce  as  a  pub- 
lic record.''  The  record  in  this  case  shows  that  the  in- 
dictment bears  upon  its  cover  the  following  endorse- 
ment: ''Beceived  from  the  hands  of  the  foreman  of  the 
grand  jury  in  the  presence  of  the  grand  jury  in  open 
court  and  filed  in  open  court  this  July  2,  1912.  Ike 
Wilder,  Clerk.''  This  is  a  literal  compliance  with  the 
provisions  of  the  statute,  and  we  fail  to  see  wherein  any 
just  ground  of  complaint  is   afforded  appellants,  even 
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though  the  record  book  of  the  cirooit  court  does  not  con- 
tain a  copy  of  this  endorsement. 

It  is  next  insisted  that  the  indictment  is  defective  be* 
canse  it  does  not  charge  all  of  the  defendants  with  being 
principals.  True,  it  does  not  charjge  all  with  doing  the 
shooting,  but  it  does  charge  all  with  entering  into  a  con- 
spiracy for  the  purpose  of  encompassing  the  death  of 
Wilson  Gabbard,  and,  in  furtherance  of  said  conspiracy, 
of  actually  killing  him,  all  being  present  aiding,  counsel- 
ing, advising,  abetting  and  assisting  in  the  killing  while 
it  was  being  done.  A  similar  objection  was  made  to  an 
indictment,  in  all  of  its  essentials  like  the  one  under  con- 
sideration in  the  cases  of  Commonwealth  v.  Hargis,  124 
Ky.,  356,  and  Anderson  v.  Commonwealth,  144  Ky.,  215. 
The  question  was  elaborately  discussed  in  those  two 
opinions,  particularly  in  the  latter,  and  it  is  unnecessary 
to  further  consider  it  here.  The  purpose  of  the  indict- 
ment is  to  advise  the  accused  of  the  offense  with  which 
he  stands  charged  and  for  which  he  is  to  be  tried.  If  the 
indictment  meets  these  requisites,  the  demands  of  the 
law  are  fully  satisfied. 

The  language  used  in  the  indictment  under  consider- 
ation makes  plain  three  propositions :  First,  that  the  ac- 
cused banded  themselves  together  for  the  purpose  of 
killing  Wilson  Gabbard;  second,  that,  in  furtherance  of 
said  arrangement  or  conspiracy  so  to  do,  they  or  some 
one  of  them  did  actually  kill  him;  and  third,  the  others 
being  then  and  there  present  or  conveniently  near,  aided 
and  assisted  in  so  doing.  The  indictment  was  good,  and 
the  trial  court  properly  overruled  the  demurrer  thereto 

It  is  next  complained  that  the  court  erred  in  sending 
to  Jackson  County  for  a  venire  of  men,  over  the  objec- 
tion of  appellants,  from  which  the  jury  which  tried  ap- 
pellants was  made  up.  It  appears  that,  when  the  case 
was  called  for  trial,  the  Commonwealth's  attorney  made 
a  motion  under  section  1112,  Kentucky  Statutes,  for  a 
change  of  venue.  This  motion  was  overruled.  There- 
upon, he  filed  a  petition  for  a  change  of  venue,  notice  be- 
ing waived  by  appellants,  On  this  motion  the  court 
heard  proof  at  length,  after  which  he  again  overruled 
the  motion  for  a  change  of  venue,  and  upon  his  own  mo- 
tion and  over  the  objection  of  the  accused,  sent  to  Jack- 
son County  an  order  for  a  venire  of  sixty  men,  from 
which  the  jury  was  to  be  made  up.  It  is  insisted  that  this 
was  error. 
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No  complaint  is  made  that  the  jury,  which  tried  ap- 
pellants, was  not  a  lawful  jury,  or  that  any  man  who  sat 
thereon  was  not  qualified  to  sit  in  the  case,  but  it  is  urged 
that  the  accused  had  a  constitutional  right  to  be  tried  by 
a  jury  of  the  vicinage,  and  that  the  court  was  without 
power  or  authority  to  send  into  another  county  for  a 
jury,  until  he  had  satisfied  himself  by  actual  effort  that 
no  jury  could  be  procured  in  that  county  to  try  the  case. 
The  cases  of  Wilson  v.  Commonwealth,  140  Ky.,  1,  Spen- 
cer V.  Commonwealth,  122  S.  W.,  800;  Collins  v.  Com- 
monwealth, 143  Ky.,  60;  Blanton  v.  Commonwealth,  147 
Ky.,  812,  and  Commonwealth  v.  Harris,  147  Ky.,  702, 
are  relied  upon  as  supporting  this  position.  It  is  further 
urged  that  the  very  fact  that  the  court  found  that  there 
was  no  necessity  for  a  change  of  venue  is  the  best  evi- 
dence that  he  erred  in  sending  into  another  county  for  a 
jury. 

It  is  likewise  urged  that,  if  a  jury  had  been  procured 
from  Owsley  County,  thej^  would  necessarily  have  been 
more  or  less  acquainted  with  the  witnesses  who  testified 
in  the  case,  and  with  their  character  and  general  reputa- 
tion, and  in  this  way  have  been  better  able  to  judge  of 
their  credibility.  Counsel  for  appellants  seem  to  have 
overlooked  the  fact  that  it  is  the  duty  of  a  jury  to  try 
the  case  by  the  evidence  before  them  rather  than  from 
any  personal  knowledge  they  might  have  of  the  wit- 
nesses and  their  credibility.  If  the  witnesses,  who  were 
introduced  before  the  jury,  were  not  worthy  of  belief, 
counsel  might  have  established  this  fact  by  evidence,  but 
they  cannot  complain  that  the  court  erred  in  permitting 
the  case  to  be  tried  by  jurors,  whose  acquaintance  with 
the  witnesses  was  not  such  as  to  enable  them  to  pass 
upon  their  credibility  without  the  aid  of  evidence. 

The  record  shows  that  the  court  heard  evidence  upon 
the  question  of  the  change  of  venue  and,  while  there  is 
no  transcript  of  that  evidence  before  us,  we  must  pre- 
sume that  a  state  of  facts  was  there  developed  which  jus- 
tified him  in  sending  into  another  county  for  a  jury.  The 
record  shows  that  there  was  a  great  array  of  witnesses 
in  this  case,  and  he  doubtless  found  it  more  convenient 
to  the  witnesses  and  litigants  to  procure  a  jury  from  an- 
other county  than  to  transfer  the  case,  feut,  whatever 
may  have  been  his  reason  for  so  doing,  he  merely  exer- 
cised that  discretion  which  the  law  gives  him  in  de- 
termining questions  of  this  character.  As  said  in  Har- 
gis  V.  Commonwealth,  135  Ky.,  578,  '*The  circuit  court 
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has  a  wide  discretion  in  matters  of  tbis  sort,  and  this 
court  will  not  interfere  where  the  discretion  has  not  been 
abused.  The  trial  was  had  in  the  county  of  Estill,  and  a 
large  part  of  the  jury  was  brought  from  Madison  County- 
The  case  had  been  tried  once  before,  and  the  circuit 
judge  finds  as  a  fact  that  he  could  not  obtain  a  jury  in 
Estill  County  after  haviag  made  a  fair  effort  in  good 
faith  to  obtain  a  qualified  jury  free  from  bias,  by  reason 
among  other  things,  of  the  wide  circulation  given  the 
facts  of  the  case.  Matters  of  this  sort  are  by  section  281 
of  the  Criminal  Code  of  Practice,  committed  to  the  dis- 
cretion of  the  circuit  judge,  and,  as  by  that  section  no 
exception  can  be  taken  to  his  ruling,  it  is  not  subject  to 
review  here.^'  To  the  same  effect  is  Sergent  v.  Com- 
monwealth, 133  Ky.,  284. 

But,  it  is  insisted  that  by  the  act  of  the*  Legislature, 
approved  March  23,  1910  (Acts  1910,  Chap.  92),  section 
281  of  the  Criminal  Code,  was  so  amended  as  to  author- 
ize this  court  to  consider  and  pass  upon  the  correctness 
of  the  court  ^s  ruling  in  impaneling  a  jury.  Section  281, 
as  amended  by  the  act  of  1910,  provides:  ''The  decisions 
of  the  court  upon  challenges  to  the  panel  and  for  cause, 
or  upon  motions  to  set  aside  an  indictment,  shall  not  be 
subject  to  exception.''  Prior  to  the  adoption  of  this 
amendment,  this  court  was  without  authority  to  pass 
upon  the  correctness  ef^the  court's  ruling  upon  a  motion 
for  a  new  trial.  By  this  amendment,  the  words  *'and 
upon  motions  for  a  new  trial"  were  stricken  from  sec- 
tion 281,  thereby  giving  to  this  court  power  to  review  the 
action  of  the  trial  court  in  passing  upon  a  motion  for  a 
new  trial.  There  remained,  however,  the  inhibition 
against  the  right  of  this  court  to  review  the  action  of  the 
trial  court  in  the  formation  of  the  jury.  While  this 
groimd  relied  upon  for  reversal  cannot  avail,  we  are  sat- 
isfied from  a  consideration  of  the  record  that  the  court 
did  not  abuse  his  discretion  in  sending  into  another 
county  to  secure  a  jury  of  fair-minded,  disinterested,  and 
impartial  men  to  try  appellants. 

The  next  ground  relied  on  for  reversal  is,  error  of 
the  court  in  admitting  incompetent  evidence.  This,  in 
the  main,  consisted  of  dying  declarations  or  statements 
of  Wilson  Gabbard.  He  was  shot  about  six  o'clock  in 
the  morning  on  Saturday  June  8th.  He  died  on  Sunday 
night  following,  sometime  between  midnight  and  morn- 
ing, so  that  he  lived  less  than  forty-eight  hours  from  the 
time  he  was  shot.    He  said,  immediately  after  he  was 
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shol^  that  he  was  going  to  die  and  he  knew  he  was  going 
to  die,  and  to  this  statement  he  steadfastly  adhered  until 
he  became  unconscious  a  few  hours  before  his  death. 

Upon  this  point,  three  witnesses  testified.  Two,  from 
memory,  and  one  from  notes  made  at  the  time  the  state- 
ment was  made  to  him  by  deceased,  and  it  is  of  this  evi- 
dence that  complaint  is  made.  Inasmuch  as  the  written 
statement  contained  only  facts  about  which  the  witnesses 
agreed,  we  fail  to  see  wherein  appellants  were,  in  any 
wise,  prejudiced  by  haying  it  read  to  the  jury  instiead  of 
having  the  witness  testify  as  to  those  facts  from  memory. 
Indeed,  there  is  no  contrariety  of  opinion  among  the  Avit- 
nesses  as  to  what  deceased  said  concerning  the  way  and 
manner  in  which  he  was  shot  and  who  shot  him.  If  this 
evidence  was  competent,  we  fail  to  see  wherein  the 
court  erred  in  permitting  as  many  witnesses  as  heard 
the  statement  to  detail  it  to  the  jury. 

As  stated,  he  was  shot  about  six  o^clock  in  the  morn- 
ing and  he  told  Mary  Gabbard,  his  mother,  who  was  the 
first  person  to  reach  him,  that  he  was  killed,  that  he  was 
going  to  die,  and  that  Jerry  Eice  and  Bradley  Daniel 
had  shot  him.  The  doctor  did  not  reach  him  until  about 
noon,  or  shortly  after  noon  of  the  same  day,  and  he  told 
him,  in  substance,  the  same  thing.  Although  the  doctor, 
in  order  to  buoy  him  up,  told  him  that  there  was  a  chance 
for  him  to  recover,  he  insisted  that  there  was  not  and 
that  he  was  going  to  die.  Under  a  long  line  of  authori- 
ties, this  evidence  must  be  held  competent  as  dying 
declarations,  unless  it  be  held  that  they  were  made  too 
great  a  length  of  time  before  the  victim  *s  death. 

The  former  statement  was  made  perhaps  as  long  as 
thirty-six  hours,  and  the  latter  about  thirty  hours,  before 
his  death.  In  Wilson  v.  Commonwealth,  22  Eep.,  1251, 
it  was  held  that  a  statement  made  and  written  the  day 
before  the  death,  when  it  appeared  that  the  deceased  had 
given  up  all  hope  of  recovery,  was  properly  admitted  as 
a  dying  declaration.  In  Burton  v.  Commonwealth,  24 
Eep.,  1162,  it  was  held  that  a  dying  declaration  made 
eleven  days  before  death  was  admissible. 

The  principle  upon  which  evidence  of  this  character 
is  admissible  at  all  is  that  the  declarations  are  made 
under  a  sense  of  a  speedy  death,  and  although  death  may 
not  result  for  several  days  after  the  declaration  is  made, 
if  at  the  time  it  is  made  the  person  who  makes  it  believes 
that  he  is  going  to  die  and  has  abandoned  all  hope  of  re- 
covery, and  death  thereafter  ensues  as  a  result  of  the  in- 
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jury,  the  statement  is  competent  as  a  dying  declaration. 
As  stated  by  Wigmore  in  his  excellent  work  on  Evidence, 
Vol.  n,  section  1440:  *'It  follows,  from  the  general  prin- 
ciple, that  the  belief  mnst  be,  not  merely  of  the  possibil- 
ity of  death,  nor  even  of  its  probability,  but  of  its  cer- 
tainty. A  less  stringent  rule  might  with  safety  have  been 
adopted;  but  this  is  the  accepted  one.    The  tests  have 
been  variously  phrased;  there  must  be  *no  hope  of  re- 
covery;' *a  settled  expectation  of  death;*  *an  undoubt- 
ing  belief.'    Their  general  effect  is  the  same.    The  es- 
sential idea  is  that  the  belief  should  be  a  positive  and 
absolute  one,  not  limited  by  doubts  or  reserves ;  so  that 
no  room  is  left  for  the  operation  of  worldly  motives." 
When  a  statement  is  made  under  such  circumstances, 
the  law  presumes  that  the  solemnity  of  the  occasion  sup- 
plies the  place  of  the  oath,  the  state  of  mind,  in  which 
the  one  making  such  utterances  at  the  time,  being  as- 
sumed as  calculated  to  free  it  from  all  ordinary  motives 
to  misstate  the  truth.    As  early  as  1595,  the  dramatist, 
Melun,  thus  portrayed  the  frame  of  mind  of  one  whose 
statement  might  be  received  as  a  dying  declaration: 
'^Have  I  not  hideous  death  within  my  view. 
Retaining  but  a  quantity  of  life. 
Which  bleeds  away,  even  as  a  form  of  wax 
Eesolveth  from  his  figure  'gainst  the  fire! 
What  in  the  world  should  make  me  now  deceive, 
Since  I  must  lose  the  use  of  all  deceit! 
Why  should  I  then  be  false,  since  it  is  true 
That  I  must  die  here  and  live  hence  by  truth.'* 
The  statement  made  by  deceased  to  his  mother,  who 
ran  to  him  immediately  that  he  was  shot,  might  well  have 
been  admitted  as  a  part  of  the  res  gestae.    Certainly, 
under  the  evidence  in  this  case,  it  together  with  the  state- 
ment to  the  doctor  and  the  magistrate,  who  reduced  it  to 
writing,  was  properly  admitted  as  a  dying  declaration, 
for  the  deceased,  during  all  the  time  from  the  moment  he 
was  shot  until  he  was  unconscious,  clearly  demonstrated 
that  he  had  abandoned  all  hope  of  recovery  and  realized 
that  he  must  die.    Well  might  he  have  entertained  such 
a  feeling,  for  the  soft  nosed  bullet,  with  which  he  was 
shot,  had  plowed  its  way  through  his  vitals  and  left  a 
ghastly,  gapping  wound,  beyond  the  power  of  medical 
skill  to  heal. 

It  is  next  insisted  that  the  court  did  not  properly  in- 
struct the  jury.  There  is  no  merit  in  this  contention. 
The  instructions  given  cover  every  possible  phase  of  the 
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case  and  presented  to  the  jury,  fully  and  fairly,  appel- 
lants' defense.  Under  the  instmction,  before  the  jury 
was  authorized  to  find  any  one  of  appellants  other  than 
Jerry  Eice  and  Bradley  Daniel  guilty,  it  was  necessary 
that  it  should  find  from  the  evidence,  beyond  a  reasonable 
doubt,  first,  that  a  conspiracy  had  been  formed  by  appel- 
lants to  kill  Wilson  Gabbard,  second,  that  in  pursuance 
of  said  conspiracy,  he  was  killed  by  one  or  more  of  ap- 
pellants, or  some  other  unknown  person  or  persons,  and 
third,  that  the  others  of  appellants  were  acting  with 
them,  being  then  and  there  present  or  conveniently  near, 
aiding,  assisting,  advising,  or  encouraging  them  so  to  do. 

While  under  their  plea  of  not  guilty,  appellants  put  in 
issue  every  material  fact  and  circumstance  necessary  to 
establish  tiieir  guilt,  their  real  defense  was  that  they  did 
not  do  the  shooting,  that  they  formed  no  conspiracy,  that 
they  entertained  a  kindly  feeling  toward  deceased,  and 
that,  at  the  time  he  was  killed,  they  were  at  another 
place,  at  least  a  mile  and  a  half  or  two  miles  distant  from 
the  scene  of  the  shooting.  If  the  jury  had  believed  the 
evidence  offered  by  appellants  to  establish  these  facts 
and  accepted  their  theory  and  defense  as  true,  under  the 
instructions  as  given  by  the  court,  it  would  necessarily 
have  been  compelled  to  find  the  appellants  not  guilty. 
If,  on  the  other  hand,  it  accepted  the  evidence  offered 
by  the  Commonwealth  as  true,  it  was  fully  justified  and 
supported  in  its  finding,  for  the  Commonwealth  showed 
a  state  of  facts  from  which  the  jury  was  fully  warranted 
in  finding  all  of  appellants  guilty.  In  addition  to  the  in- 
structions dealing  with  all  of  the  appellants,  in  another 
appropriate  instruction,  the  court  authorized  the  jury 
to  find  Jerry  Bice  and  Bradley  Daniel  guilty,  if  they  be- 
Ueved  from  the  evidence  beyond  a  reasonable  doubt  that 
they,  or  either  of  them,  fired  the  shots  which  killed  de- 
ceased. Under  this  instruction,  the  jury  would  have 
been  warranted  in  finding  these  two  guilty,  although  they 
may  have  found  that  the  Commonwealtii  had  failed  to 
make  out  a  case  of  conspiracy  involving  the  other  appel- 
lants. The  law  of  the  case,  as  warranted  by  the  charge 
and  the  evidence  introduced,  justified  and  authorized  the 
court  in  giving  the  instructions  which  he  did.  They  are 
such  as  have  been  frequently  approved  by  this  court  in 
cases  where  the  charge  of  murder,  as  a  result  of  a  con- 
spiracy, was  involved. 

The  only  remaining  question  is,  does  the  evidence 
support  the  verdict!    A  conspiracy  is  always  difficult  tq 
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prove.  The  fact  that  those  contemplatiiig  the  commis- 
sion of  a  crime  have  banded  themselves  together  for  the 
purpose  of  conmutting  it  is  rarely  established  by  direct, 
positive  evidence  of  such  crime,  but,  in  a  majority  of 
cases,  must  be  shown  by  circumstances  which,  when  put 
together  into  a  composite  whole,  evidence  such  a  pur- 
pose on  their  part.  The  evidence  in  the  case  before  us 
is  of  that  character. 

Ill-feeling  is  shown  to  have  existed  for  sometime  be- 
tween certain  members  of  the  Bice  family  and  certain 
members  of  the  Gabbard  family.  William  Bice  was  en- 
gaged in  the  mercantile  business  in  that  locality.  A  few 
weeks  before  the  death  of  Wilson  Gabbard,  he  had  set 
up  an  opposition  business  near  that  of  William  Bice.  A 
few  days  thereafter,  William  Gabbard  was  shot  and 
wounded  by  some  unknown  person.  Still  a  few  days 
later,  Ed.  Garrett,  closely  allied  with  the  Bice  family,  al- 
leges that  he  had  been  shot  at  by  some  unknown  person 
from  ambush.  From  information  gathered  by  him 
through  detective  work  performed  by  female  relatives 
and  friends,  he  conceived  the  idea  that  his  would-be  as- 
sassin was  a  brother-in-law  of  Wilson  Gabbard.  This 
condition  of  affairs  had  the  effect  of  creating  in  that  lo- 
cality a  feeling  of  suppressed  excitement,  which  was  in- 
tensified on  Friday  evening  before  Wilson  Gabbard  was 
assassinated,  by  the  discovery  on  the  part  of  a  son-in- 
law  of  William  Bice  of  an  armed  man  skulking  on  the 
mountain  side  in  close  proximity  to  the  homes  of  Wil- 
liam Bice  and  Dan  Bice,  his  son. 

It  is  testified  to  for  appellants  that,  immediately  upon 
the  making  of  this  discovery,  two  of  appellanta  were 
dispatched  to  the  home  of  Bichard  Bice,  father  of  Wil- 
liam Bice,  where  he  had  gone  for  the  alleged  purpose  of 
sitting  up  with  his  sick  mother.  They  found  him  there 
and  acquainted  him  with  these  facts.  It  is  admitted  that 
each  of  these  messengers  was  armed,  one  with  a  Win- 
chester rifle  and  the  other  with  a  shotgun.  What  passed 
between  them,  further  than  that  they  acquainted  Wil- 
liam Bice  with  the  purpose  of  their  mission,  the  Com- 
monwealth was  unable  to  show.  But,  it  is  admitted  by 
them  that,  after  remaining  at  the  home  of  Bichard  Bice 
until  about  two  o'clock  that  night,  William  Bice,  his  son, 
Jerry,  Bradley  Daniel,  James  Smith  and  Harvey  Sand- 
lin  who  had  joined  them,  left  for  the  ostensible  purpose 
of  going  to  the  home  of  William  Bice.  They  had  gone 
on  horseback  to  the  home  of  Bichard  Bice  on  that  even- 
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ing,  but  they  left  their  horses  there  and  walked,  by  a  cir- 
cuitous route,  through  the  woods,  over  an  unfrequented 
road,  stopped  on  their  way  at  the  home  of  Ansel  Vires 
and  had  him  join  them.  This  they  admitted,  but  alleged 
that  it  was  for  the  purpose  of  going  home  in  order  to 
put  in  a  full  days  work.  They  say  that  they  went  the  un- 
frequented way  in  order  to  avoid  any  possible  contact 
with  would-be  assassins.  Vires  says  that  he  joined  them 
in  order  that  he  might  go  to  the  store  of  William  Bice  to 
get  some  meat. 

Thus,  we  have  an  admission  on  their  part,  that  they 
met  together  at  the  home  of  Richard  Bice,  some  miles 
distant  from  their  home,  on  the  evening  of  the  day  be- 
fore Wilson  Gabbard  was  killed,  that  they  remained 
there  until  two  o'clock  when  they  left  together,  and  that 
a  part  of  them  at  least  were  armed.  They  state  that 
they  went  to  the  home  of  Dan  Bice  and  remained  there 
until  sometime  after  the  hour  when  Wilson  Gabbard  was 
killed. 

According  to  the  evidence  for  the  Commonwealth, 
however,  instead  of  going  to  the  home  of  Dan  Bice,  they 
went  on  down  the  mountaiu  side  to  a  point  opposite  a 
field  which  was  planted  in  com,  in  which  some,  at  least, 
of  appellants  knew  that  Wilson  Gabbard  was  to  have  a 
com  hoeing  on  that  day,  and  there  concealed  themselves 
until  he  came  out  of  his  house  down  to  the  branch  pre- 
paratory to  entering  this  field,  at  which  point  he  was 
fired  upon  and  killed.  In  his  dying  declaration,  deceased 
stated  that  he  recognized  Jerry  Bice  and  Bradley  Dan- 
iel as  having  shot  at  him  and  shot  him.  Another  witness 
for  the  Commonwealth  testifies  also  that  he  recognized 
Jerry  Bice  and  Bradley  Daniel  as  two  of  the  three  who 
fired  upon  deceased.  In  addition  to  this,  the  Common- 
wealth showed  by  two  witnesses  that,  shortly  after  they 
heard  several  shots  fired  up  in  the  direction  of  Wilson 
Gabbard  *s  home,  they  saw  appellants  coming  down  the 
mountain  side  from  in  the  direction  in  which  the  firing 
was  heard,  pass  over  the  creek,  and  up  the  hillside  be- 
yond, that  they  recognized  each  of  appellants  and  that 
they  were  armed.  The  Commonwealth  proved  by  an- 
other witness  that  on  the  evening  before  the  assassina- 
tion, Ansel  Vires  left  his  home,  and  that  William  Bice 
called  at  the  house  of  these  witnesses  and  asked  if  Ansel 
Vires  had  returned,  and  that  a  short  time  thereafter 
William  Bice  and  Ansel  Vires  passed  his  house  going 
toward  the  top  of  the  mountain.    Amanda  Comett  tes- 
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tifies  that  she  heard  her  husband,  the  evening  before  the 
assassination,  ask  Vires  if  he  was  going  to  William 
Bice's  the  next  day,  to  which  Vires  replied  that  he  was, 
bnt  did  not  want  anything  said  about  it,  for  there  was 
no  telling  what  was  going  to  happen  the  next  day. 
Nancy  Mcintosh  testifiei  that,  on  the  evening  before  the 
assassination,  she  saw  appellants,  James  Smith  and 
William  Bice,  going  along  the  road,  and  she  concealed 
berself  behind  some  bushes,  that  they  were  talking,  and 
as  they  passed  her  she  heard  William  Bice  say  ** there 
was  not  aimed  to  be  a  Oabbard  left.'* 

These  statements,  when  taken  in  connection  with  the 
conduct  of  appellants  in  gathering  at  the  home  of  Bich- 
ard  Bice  on  the  evening  that  they  did,  leaving  there 
armed  at  two  o'clock  at  night,  walking  by  a  circuitous 
route  through  the  woods,  going  out  of  their  way  to  the 
borne  of  appellant.  Vires,  having  him  join  them,  having 
been  seen  by  two  witnesses  coming  from  in  the  direction 
of  deceased's  home  shortly  after  the  firing  was  heard  in 
that  direction,  were  certainly  evidence  of  such  gravity 
as  to  justify  the  trial  judge  in  refusing  to  take  the  case 
from  the  jury. 

William  Bice  testifies  that  when  his  son,  Jerry,  and 
Bradley  Daniel  notified  him  that  an  armed  man  had  been, 
seen  skulking  through  the  bushes  near  his  home,  he  dis<. 
cussed  the  matter  with  his  father,  and  his  father  became 
alarmed  for  his  own  safety.  While  he  testifies  that  tiiere 
was  no  discussion  as  to  the  probable  identity  of  this 
man,  their  conduct  when  read  in  connection  with  the  evi- 
dence to  the  effect  that  Ed.  Garrett,  his  business  asso- 
ciate, believed  that  an  attempt  had  been  made  by  Wilson 
Gabbard's  brother-in-law  to  assassinate  him  one  or  two 
days  before,  and  the  further  evidence  that  he  was  heard 
to  say  to  his  brother-in-law.  Smith,  on  the  evening  be- 
fore, **that  there  was  not  aimed  to  be  a  Gabbard  left," 
justifies  the  belief  that  when  they  left  Bichard  Bice's 
house  on  that  night,  a  plan  of  action  had  been  agreed 
upon,  and  this  idea  is  accentuated  when  the  evidence  of 
what  Ansel  Vires  is  alleged  to  have  said  to  the  husband 
of  Amanda  Cornett  on  the  evening  of  the  assassination* 
is  considered.  If  this  evidence  and  the  evidence  for  the^ 
Commonwealth  to  the  effect  that  they  were  seen  coming 
from  in  the  direction  of  Wilson  Gabbard's  a  short  time 
after  the  shooting  is  to  be  believed,  the  jury  was  fully 
warranted  in  retiuniag  the  verdict  which  it  did. 
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While  each  of  appellants  insists  that  he  entertained 
no  nnfriendly  feeling  toward  the  deceased,  no  one  of 
them  went  near  him  or  to  his  home  to  inquire  abont  him' 
after  they  learned  that  he  was  shot,  or  did  or  said  any- 
thing that  conld  be  construed  into  a  manifestation  or 
expression  of  surprise  or  regret  on  their  part  that  he 
was  shot. 

Much  evidence  was  introduced  by  both  the  Common- 
wealth and  in  behalf  of  the  accused  that  the  reputation 
of  several  of  the  witnesses,  who  testified  in  this  case,  for 
truth  and  veracity  was  not  good,  but,  when  the  evidence 
is  considered  in  its  entirety,  we  are  constrained  to  hold 
that  it  is  sufficient  to  support  the  verdict.  While  there 
are  some  contradictions  and  many  circumstances 
brought  out  iq  the  evidence,  which  are  not  made  clear 
and  are  not  easily  understood,  still  one  cannot  read  this 
record  without  being  impressed  with  the  idea  tiiat  ap- 
pellants deliberately  planned  the  assassination  of  Wil- 
son Gabbard  and  carried  it  into  execution. 

We  find  no  error  in  the  record  prejudicial  to  appel- 
lants* substantial  rights,  and  the  judgment  is,  therefore, 
affirmed. 


Smith  Y.  Commonwealth. 

(Decided  June  20,  1913). 

Appeal  from  Clark  Circuit  Court 

Criminal  Law — ^Appeal — Indictinent--iHearing  of  Other  Tban  liegai 
EMdence  by  Grand  Jury — ^Action  of  Trial  Court  in  -Refusing  to  Set 
ABide  Indictment— Review — Section  281,  Criminal  Code.— Under 
section  281,  Criminal  Code,  the  action  of  the  trial  court  in  refuse 
ing  to  set  aside  an  indictment  on  the  ground  that  the  grand  Jury 
heard  other  than  legal  evidence  is  not  subject  to  exception,  and 
cannot  be  reviewed  on  appeal. 

Criminal  Law — Witness — ^Impeachment — Collateral  Issue.— Where 
on  the  trial  of  the  defenaant  for  knowingly,  feloniously  and  c6r- 
ruptly  swearing  that  two  alleged  participants  in  a  murder  were 
in  the  town  of  Jackson,  20  mUes  away  from  the  scene  of  the 
murder,  a  witness  for  the  Commonwealth  testifles  that  the  two 
men  were  present  with  him  participating  in  the  crime  and  also  a 
third  man,  the  whereabouts  of  the  third  man  who  participated  in 
the  crime  was  so  much  a  part  o£  the  res  gestae  as  to  make  it  a  di- 
rect and  material  Issue  instead  of  a  collateral  issue,  and  the  de- 
fendant is  not  concluded  by  the  answer  of  the  Commonwealth's 
witness,  but  may  show  by  other  witnesses  that  the  third  party  waa 
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as  a  matter  of  fact,  not  present  at  the  scene  of  the  crime,  for  the 
purpose  of  impeaching  the  Commonwealth's  witness. 

3.  Criminal  Law— Witness— Interrogation  by  Court— Although  the 
trial  court  may  interrogate  a  witness  for  the  purpose  of  ascer- 
taining the  truth  and  bringing  before  the  Jury  the  real  facts  of 
the  case,  where  there  is  nothing  in  the  question  or  the  manner 
of  the  interrogation  from  which  the  court's  opinion  of  the  facts 

I  or  the  weight  of  the  evidence  can  be  gathdred,  yet  it.  is  prejudi- 

cial error  for  the  court  to  examine  the  witness  in  reference  to  a 
oonversation  he  had  with  the  court  in  such  a  manner  as  to  make 
the  court  itself  an  impeaching  witness. 

4.  Criminal  Law — Ehridence — Rebuttal.— The  trial  court  has  a  rea- 
,  sonable  discretion  in  admitting  testimony  in  chief  by  rebuttal 

witnesses,  and  it  is  only  in  rare  instances  that  a  reversal  will  be 
decreed  because  of  the  court's  action  in  receiving  evidence  in  re* 
buttal  which  should  have  .been  adduced  in  chief. 

BBVBRILY  R.  JOUETT,  J.  SMITH  HAYS,  J.  SMITH  HAYS,  JR., 
W.  B.  UNDSBY,  H.  H.  MOORE  and  T.  P.  OOPB  for  appellant 

JAMES  GARNETT,  Attorney  General,  and  CHAS.  H.  MORRIS,  As- 
sistant Attorney  General  for  appellee. 

Opinion  of  the  Court  by  Wiixiam  Booebs  Clay, 
Commissioner — ^Reversing. 

On  May  4,  1912,  Ed  Callahan,  former  sheriflf  of 
Breathitt  county,  wa§  assassinated^  while  standing  at  the 
window  of  his  store  house  at  Crockettsville,  a  small 
town  about  twenty  miles  from  Jackson.  The  shots  which 
Mlled  him  were  fired  from  a  woodland  on  the  side  of  a 
mountain  about  157  yards  distant.  At  the  September 
term  of  the  Breatiiitt  Circuit  Court,  the  grand  jury  of 
that  county  returned  indictments  against  D.  F.  Deaton, 
Doc  Smith,  Andrew  Johnson  and  several  others  charg- 
ing them  with  the  commission  of  the  crime.  On  motion 
of  the  Commonwealth,  a  change  of  venue  was  granted, 
and  the  cases  were  transferred  in  October,  1912,  to  the 
Clark  Circuit  Court.  The  defendants  made  a  motion  for 
bail.  The  trial  of  this  motion  consumed  several  days. 
On  the  completion  of  the  trial,  D.  F.  Deaton,  Gk)van 
Smith  and  several  others  were  admitted  to  bail.  Five  of 
the  defendants,  to-wit:  John  Claire,  Andrew  Johnson, 
Doc  Smith,  Asbury  Mcintosh  and  Jim  Deaton  were  held 
without  bail.  D.  F  Deaton  was  the  first  defendant  to 
be  tried.  His  trial  was  begun  on  December  30,  1912, 
and  resulted  in  a  hung  jury.  Immediately  thereafter 
Doo  Smith  and  Andrew  Johnson  were  jointly  tried. 
Their  trial  also  resulted  in  a  hung  jury.    On  the  trial  of 
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D.  F.  Deaton,  the  main  issue  was  whether  Deaton,  Uoo 
Smith  and  Andrew  Johnson,  who,  it  is  claimed,  were  act- 
ing in  concert  with  him  in  the  mnrder  of  Callahan,  were 
in  Jackson  on  May  4, 1912,  at  the  time  of  the  murder,  or 
in  Crockettsville.  On  that  trial  M.  C.  Smith  was  a  wit- 
ness, and  testified  that  he  was  in  Jackson  on  the  morn- 
ing of  May  4,  1912,  and  that  he  saw  Doc  Smith  and  An- 
drew Johnson  at  about  the  time  the  crime  was  said  to 
have  been  committed.  Several  others  testified  to  the 
same  effect.  Immediately  after  the  trial  of  Andrew 
Johnson  and  Doc  Smith,  and  on  January  18,  1913,  the 
grand  jury  of  Clark  County  indicted  M.  C.  Smith  and 
about  eleven  others  for  the  crime  of  false  swearing.  The 
indictment  returned  against  M.  C.  Smith  charges  in  sub- 
stance  that  said  Smith,  on  the  17th  day  of  January,  1913, 
in  the  county  of  Clark,  and  before  the  finding  of  the 
indictment,  after  having  been  sworn  by  J.  M.  Benton, 
judge  of  the  Clark  Circuit  Court,  who  waa  duly  author- 
ized by  law  to  admiiiister  an  oath  to  testify  to  the  truth, 
on  the  trial  of  the  case  of  the  Commonwealth  of  Ken- 
tucky V.  D.  F.  Deaton,  on  the  charge  of  murder  in  the 
Clark  Circuit  Court,  a  case  then  judicially  pending  in 
said  court,  did  unlawfully,  willfully  and  feloniously, 
kQOwingly  and  corruptly  testify  that  on  May  4,  1912, 
the  day  on  which  Ed  Callahan  was  shot  at  his  store  on 
Longs  Creek,  in  Breathitt  County,  Kentucky,  Doc  Smith 
and  Andrew  Johnson  were  in  the  town  of  Jackson, 
Breathitt  County,  Kentucky,  and  that  he  saw  them  in 
said  town  of  Jackson  on  that  day,  when,  in  truth  and  in 
fact,  the  said  Doc  Smith  and  Andrew  Johnson,  or  either 
of  them,  were  not  in  said  town  of  Jackson  on  the  4th 
day  of  May,  1912,  and  when  the  said  Smith  knew  he  had 
not  seen  them  or  either  of  them  in  said  town  of  Jack- 
son, and  knew  said  statements  were  false  and  untrue  at 
the  time  he  made  said  statements.  On  the  back  of  the 
indictment  are  the  names  of  the  following  witnesses :  M. 
Grain,  Jim  Little,  Adam  Stacy,  Mrs.  Lillian  Gross,  Mrs. 
Callahan,  Herd  McLitosh,  Mrs.  Anderson,  Miss  Maxey 
Samdlin.  On  January  27,  1913,  a  special  term  of  the 
court  was  called,  and  convened  on  March  31,  1913,  for 
the  trial  of  the  indictment  against  defendant,  M.  C. 
Smith. 

On  the  calling  of  the  case  for  trial  on  April  1st,  1913, 
defendant  filed  a  motion  to  set  aside  and  quash  the  in- 
dictment, and  also  filed  his  affidavit  in  support  of  said 
motion.    The  affidavit  alleges  in  substance  that  the  in- 
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dictment  was  not  found  as  reqtdred  by  the  Code,  and 
that  the  grand  jury  had  not  received  such  legal  evi- 
dence as  is  contemplated  by  section  107,  of  the  Criminal 
Code;  that  the  witnesses  whose  names  are  on  the  indict- 
ment did  not  go  before  the  grand  jury,  and  that  their 
alleged  testimony,  or  extracts  and  memoranda  from  it, 
as  taken  by  the  official  stenographer  on  the  trial  of  D. 
F.  Deaton  or  Andrew  Johnson  and  Doc  Smith,  were  read 
to  the  grand  jury.  On  this  motion  the  court  heard  evi- 
dence. Mr.  Letton,  a  member  of  the  grand  jury  re- 
turned the  indictment,  testified  that  no  ladies  appeared 
before  the  grand  jury.  He  did  not  remember  whether 
Herd  Mcintosh  testified  or  not.  Was  under  the  im- 
pression that  Mick  Crain  was  there.  The  court  declined 
to  permit  witness  to  testify  whether  or  not  Mick  Crain 
gave  any  evidence  as  to  the  whereabouts  of  Andrew 
Johnson  and  Doc  Smith  on  the  day  Ed  Callahan  was 
killed.  Witness  was  under  the  impression  that  a  Mr. 
Little  was  there.  The  same  question  was  asked  him  in 
regard  to  the  evidence  of  this  witness,  but  the  court  de- 
clined to  hear  the  evidence.  Witness  did  not  recall 
whether  Adam  Stacy  was  there  or  not;  did  not  recall 
that  Jas.  Dixon  or  Geo.  Moore  was  before  the  grand  jury, 
and  did  not  think  that  W.  H.  Blanton  or  Charles  Maupin 
or  Geo.  Durbin  or  Harve  Burns  or  A.  H.  Patton  or  Clay 
Aldridge  or  James  Young  or  Patton  Ashbum  were  be- 
fore the  grand  jury.  Witness  also  testified  that  it  was 
his  impression  that  only  the  transcript  of  the  evidence 
in  the  case  of  Commonwealth  v.  Fletcher  Deaton,  or  in 
the  case  of  Commonwealth  v.  Doc  Smith  and  Andrew 
Johnson,  was  presented  to  the  grand  jury.  Did  not  re- 
member whether  it  was  read  or  not.  There  were  several 
records  in  there. 

Mr.  HodgMns,  another  member  of  the  grand  jury, 
in  answer  to  the  question  **How  did  you  get  the  evi- 
dence of  Mrs.  Callahan  and  Mrs.  Gross  and  those  peo- 
ple,' answered  **WeIl,  think  Mr.  Crutcher  or  Mr.  Davis 
recited  about  how  they  testified.''  He  further  stated 
that  he  remembered  Mr.  George  Moore  and  Mr.  Sam 
Moore  testifying  in  the  case.  They  told  about  the  testis 
mony  of  certain  other  witnesses.  On  cross-examination 
Mr.  Byrd  asked  the  following  question: 

**Q.  Tou  were  advised  by  the  attorneys  represent- 
ing the  Commonwealth  that,  in  tiieir  judgment,  the  testi- 
mony was  sufficient  to  authoriz^e  indictment  in  this  case, 
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and  the  other  cases  in  which  you  did  return  the  indict- 
ments for  false  swearing! 

**A.    Yes,  sir/' 

After  hearing  the  above  evidence,  the  motion  to 
quash  and  set  aside  the  indictment  was  overruled.  There- 
after each  of  the  witnesses  for  the  Commonwealth  was 
asked  the  question  whether  or  not  he  appeared  before 
the  grand  jury,  but  on  objection  by  the  Commonwealth, 
the  court  declined  to  permit  them  to  answer.  In  each  in- 
stance the  defendant  avowed  that  the  witness  would 
state*  that  he  had  not  been  before  the  grand  jury. 

Before  going  into  trial  the  defendant  filed  an  affidavit 
for  continuance,  based  on  the  absence  of  certain  wit- 
nesses for  whom  he  claimed  subpoenas  had  been  issued 
and  placed  in  the  hands  of  the  elisors  three  days  before. 
The  court  refused  a  continuance,  and  would  not  permit 
the  affidavit  to  be  read  as  the  testimony  of  the  absent 
witnesses,  except  in  the  case  of  Jim  Little. 

The  trial  then  proceeded.  For  the  Commonwealth 
Judge  Benton  testified  that  defendant,  M.  C.  Smith,  ap- 
peared  as  a  witness  and  was  sworn  by  him  on  the  trial 
of  the  case  of  Commonwealth  v.  Deaton.  The  official 
stenographer  who  reported  the  case  of  Commonwealth 
V.  Deaton,  testified  that  the  defendant  stated  in  sub- 
stance on  that  trial  that  he  saw  Doc  Smith  and  Andrew 
Johnson,  or  a  man  that  was  introduced  to  him  or  that 
was  called  Andrew  Johnson,  in  the  town  of  Jackson  at 
or  near  Govan  Smith's  store  or  place  of  business  on 
Saturday,  May  4,  1912,  the  day  Ed  Callahan  was  said 
to  have  been  shot.  Asbury  Mcintosh,  Mrs.  Lillian 
Gross  and  Herd  Mcintosh,  who  were  present  at  the  time 
Ed  Callahan  was  killed,  all  swear  that  they  saw  Smith 
and  Andrew  Johnson,  at  the  time  Ed  Callahan  was  shot, 
on  the  side  of  the  hill  near  Ed  Callahan's  house,  about 
125  or  150  yards  distant.  Doc  Smith,  one  of  the  men 
indicted  for  the  murder  of  Ed  Callahan,  testified  that 
he  and  Andrew  Johnson  were  together  near  Callahan's 
house  on  the  morning  of  May  4,  1912,  and  that  neither 
one  of  them  was  in  Jackson  during  that  day.  On  cross 
examination  he  stated  that  the  other  two  men  who  were 
with  him  were  Jim  Deaton  and  David  Deaton.  They 
were  all  present  when  Ed  Callahan  was  killed,  and  were 
firing  at  him.  They  went  down  there  to  lay  Ed  Callahan 
away.  While  there  he  thinks  Jim  and  Aidrew  put  up 
some  forks — stuck  them  in  the  ground.  He  didn't  pay  any 
attention  to  them  as  he  didn't  need  any.    Near  the  con- 
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^jlnsion  of  this,  witness'  testimony,  the  court  took  up  the 
examination  as  follows: 

**The  Court:  Do  you  know  this  defendant,  M.  C. 
Smith  sitting  over  heret 

"A.    Yes,  sir. 

**Q.    How  long  have  you  known  himt 

"A.  I  have  faiown  him  a  long  time,  eight  or  ten 
years. 

"Q.  Did  you  see  him  or  have  any  talk  with  him  that 
day,  May  4,  1912,  the  day  Ed  Callahan  was  shott 

**A.    No,  sir.'' 

The  defendant's  objection  to  the  court's  examination 
of  the  witness  was  overruled,  and  an  exception  saved. 
The  Commonwealth  then  closed  its  evidence  in  chief. 

The  defendant  testified  that  he  lived  about  two  miles 
from  Jackson.  Knew  Ed  Callahan  well,  and  was  a  friend 
of  his.  He  was  in  Jackson  Saturday,  May  4,  1912.  He 
approached  Jackson  from  the  south  side  in  company  with 
Old  Man  Andy  Hays.  They  crossed  the  bridge  some 
time  after  nine  o'clock.  When  they  got  to  north  Jack- 
son they  heard  that  Ed  Callahan  had  been  shot.  He 
saw  Govan  and  Doc  Smith  and  Andrew  Johnson  imme- 
diately after  the  shooting.  He  knew  Doc  Smith,  but  did 
not  know  Andrew.  Andrew  was  introduced  to  him  by 
Doc  or  Govan  Smith.  He  stayed  there  until  three  o'clock. 
He  testified  on  the  trials  of  Commonwealth  v.  D.  F. 
Deaton  and  Commonwealth  v.  Doc  Smith  and  Andrew 
Johnson,  and  testified  to  the  same  facts  that  he  testi- 
fied to  in  this  case.  Andy  Hays  testified  that  he  was  in 
Jackson  on  the  morning  of  May  4, 1912,  the  day  Ed  Cal- 
lahan was  shot.  M.  C.  Smith  went  with  him.  When  they 
went  over  to  Jackson  he  saw  Doc  Smith  and  Andrew 
Johnson  and  Govan  Smith  made  him  acquainted  with 
them.  He  went  to  Jackson  to  make  out  his  pension 
claim,  and  to  pay  Dr.  Arnold's  doctor's  bill  amounting 
to  $2.50.  On  cross-examination,  witness  stated  that  he 
told  several  people  that  he  might  have  been  mistaken. 
After  witness  had  been  cross-examined  by  counsel  for 
the  Commonwealth,  the  court  took  up  the  examination 
as  follows: 

**Q.  The  Court:  I  want  to  ask  you  this  question: 
Do  you  remember  meeting  me  on  the  street  yesterday 
and  you  stopping  me  and  shaking  hands  with  met 

*A.    Yes,  sir. 
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"Q.  The  CoTirt:  DidnH  you  tell  me  withont  my  ask- 
ing yon  anything  tiiat  yon  were  mistaken  in  yonr  testi- 
mony down  here  before! 

**A.    I  said  I  thought  I  must  have  been  mistaken. 

"Q.  The  Court:  That  yon  came  down  Jiere  and 
swore  that  yon  saw  them  in  Jackson  May  4th,  but  that 
you  were  mistaken,  and  if  you  were  mistaken  about  it 
you  were  honestly  mistaken  about  it. 

**A.  Yes,  sir,  but  I  was  talking  then  and  swearing 
now.'* 

Defendant's  objection  to  the  court's  interrogating 
the  witness  was  overruled,  and  exceptions  saved. 

In  addition  to  the  foregoing  witnesses,  Breck  Flin- 
chem,  Oscar  Hagins,  Bud  Little,  James  Haddix  and 
others  testified  that  they  saw  Doc  Smith  and  Andrew 
Johnson  in  Jackson  on  the  morning  of  the  day  Callahan 
was  shot.  It  was  also  shown  that  Asbury  Mcintosh,  on 
his  examining  trial,  testified  that  he  knew  nothing  about 
the  killing  and  did  not  know  who  did  it.  Afterwards  he 
became  a  witness  for  the  Commonwealth  and  testified 
that  he  recognized  Andrew  Johnson  and  Doc  Smith  as 
the  parties  who  did  the  shooting.  After  giving  this  state- 
ment he  stated  to  the  jailer  of  Clark  county  that  he  did 
not  see  Doc  Smith  and  Andrew  Johnson  the  day  of  the 
shooting.  It  was  further  shown  that  Mrs.  Gross  and 
MiTQ.  Callahan  stated  to  different  parties  after  the  kill- 
ing that  they  did  not  know  who  did  it,  and  that  they 
immediately  telephoned  for  bloodhounds.  There  was 
also  evidence  to  the  effect  that  owing  to  the  distance 
from  the  parties  who  fired  the  shot,  and  to  the  fact  that 
they  were  concealed  in  the  woodland,  it  was  impossible 
at  the  Callahan  house  to  identify  them.  It  was  also 
shown  that  on  the  first  trial  of  D.  F.  Deaton,  Govan 
Smith  testified  that  Andrew  Johnson  and  Doc  Smith 
were  in  Jackson  on  May  4th.  On  the  trial  of  Doc  Smith 
and  Andrew  Johnson,  both  Govan  and  Doc  Smith  testi- 
fied to  the  same  effect.  In  rebuttal  several  witnesses 
for  the  Commonwealth  contradicted  various  statements 
made  by  the  witnesses  for  the  defendant.  There  was 
also  evidence  received  that  should  more  properly  have 
been  admitted  in  chief. 

(1)  It  is  insisted  that  the  court  erred  in  refusing 
to  set  aside  the  indictment  on  the  ground  that  it  was 
returned  in  violation  of  section  107  of  the  Code,  which 
provides  in  part  that  **The  grand  jury  can  receive  none 
but  legal  evidence/'    Section  281  of  the  Criminal  Code, 
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as  amended  By  the  Acts  of  19107  provides:  ^*TKe  de- 
jcisions  of  the  court  upon  challenges  to  the  panel  and 
for  canse  and  npon  motion  to  set  aside  an  indictment 
shall  not  be  subject  to  exceptions. '^  In  the  recent  case 
of  Slaughter  v.  Commonwealth,  152  Ky.,  128,  a  reversal 
was  asked  because  of  the  error  of  the  trial  court  in  not 
setting  aside  the  indictment  on  the  ground  that  the 
names  of  the  witnesses  who  appeared  before  the  grand 
jury  were  not  endorsed  on  the  indictment  as  required  by 
section  120  of  the  Criminal  Code.  After  quoting  the 
above  section  of  the  Criminal  Code,  the  court  said: 

**In  the  recent  case  of  Hendrickson  v.  Common- 
wealth, 146  Ky.,  742,  this  court,  after  a  review  of  all  the 
cases  bearing  on  the  question,  announced  the  rule. that 
although  an  indictment  fails  to  contain  an  endorsement 
of  the  names  of  the  witnesses  examined  by  the  grand 
jury,  this  infirmity  may  be  corrected  by  motion  to  quash 
or  set  aside  the  indictment  upon  arraignment  of  the 
prisoner  as  required  by  Section  157,  Criminal  Code, 
nevertheless,  under  Section  281  of  the  Criminal  Code, 
a  decision  of  the  court  upon  a  motion  to  set  aside  an 
indictment  is  not  subject  to  exception  and  caimot  be  re- 
viewed on  appeal.'' 

Section  281  of  the  Criminal  Code,  supra,  is  equally 
applicable  in  a  case  of  this  kind,  and  precludes  us  from 
reviewing  the  propriety  of  the  court's  action  in  refusing 
to  set  aside  the  indictment  in  question. 

(2.)  It  is  next  insisted  that  the  court  erred  in  either 
refusing  to  grant  a  continuance  or  in  refusing  to  permit 
defendant's  aflS davit  to  be  read  as  the  depositions  of  cer- 
tain absent  witnesses.  As  to  certain  of  these  witnesses 
the  trial  court  found  as  a  matter  of  fact  that  no  sub- 
poena had  been  issued  for  them,  and  there  is  nothing  in 
the  record  to  show  that  he  erred  in  this  finding.  The 
affidavit  alleged  that  both  Mrs.  James  Bowling  and  Mrs. 
James  Stidham,  if  present,  would  testify  that  they  saw 
James  Deaton  in  Fletcher  Deaton's  yard  between  nine 
and  ten  o'clock  on  the  morning  of  May  4,  1912.  The 
defendant  also  offered  to  prove  this  fact  by  other  wit- 
nesses. The  court  excluded  the  evidence  of  the  where- 
abouts of  Jim  Deaton  on  the  idea  that  his  presence  with 
Doc  Smith  at  the  time  the  shooting  took  place  was 
brought  out  on  the  cross  examination  by  counsel  for  de- 
fendant, and  being  a  collateral  matter,  defendant  was 
concluded  by  his  answer.  Certain  witnesses  for  the 
Commonwealth  had  stated  that  there  were  three  mem 
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present  when  the  shooting  took  place.  The  witness 
Doc  Smith  was  asked  who  the  third  man  was.  He  re- 
plied that  it  was  Jim  Deaton.  If  Doc  Smith's  testi- 
mony he  trne,  Jim  Deaton  was  present  with  him  and 
Andrew  Johnson,  and  actnally  participated  in  the  mur- 
der of  Ed  Callahan.  It  being  contended  that  he  was  an 
actor  in  the  tragedy,  a  participant  in  the  crime,  his 
whereabouts  on  that  occasion  were  so  much  a  part  of  the 
res  gestae  as  to  make  them  a  material  and  relevant  issue 
instead  of  a  collateral  issue.  We,  therefore,  conclude 
that  defendant  was  not  bound  by  Doc  Smith's  answer 
that  Jim  Deaton  was  present  when  the  crime  was  com- 
mitted. The  issue  in  the  case  being  one  of  veracity  be- 
tween Doc  Smith  and  the  defendant  as  to  whether  Doa 
Smith  and  Andrew  Johnson  were  in  Jackson  on  May 
4th,  it  was  competent  for  the  defendant  to  show  not  only 
that  Doc  Smith  and  Andrew  Johnson  were  not  at  Ed 
Callahan's  on  that  day,  but  were  in  Jackson,  and  alsa 
that  Jim  Deaton,  who  Smith  claims  was  present  with 
them  at  Callahan's,  was  also  in  Jackson  on  that  day.  In 
other  words,  it  was  competent  to  show  that  he  testified 
falsely  as  to  the  whereabouts  of  any  one  of  the  alleged 
members  of  the  conspiracy.  We,  therefore,  conclude  that 
the  court  erred  in  refusing  to  let  the  evidence  in  ques- 
tion go  to  the  jury. 

(3.)  It  is  also  urged  that  the  court  erred  in  inter- 
rogating the  witnesses  Doc  Smith  and  Andy  Hays  in 
the  manner  hereinbefore  set  out.  We  see  nothing  in 
the  examination  of  Doc  Smith  of  which  complaint  may 
properly  be  made.  Smith  had  testified  to  facts  which, 
if  true,  made  it  impossible  for  the  defendant  to  have 
seen  hiTn  in  Jackson  on  May  4,  1912.  No  one,  however, 
had  asked  Smith  the  direct  question  whether  or  not  he 
saw  defendant  in  Jackson  on  that  day.  Thereupon  the 
court  asked  the  question.  The  question  was  the  result 
of  an  effort  to  ascertain  the  truth,  and  to  bring  before 
the  jury  the  real  facts  of  the  case,  and  there  was  nothing 
in  the  question  or  the  form  in  which  it  was  put  from 
which  could  be  gathered  the  court's  opinion  of  the  facta 
or  of  the  weight  or  sufficiency  of  the  evidence.  ) 

As  to  the  examination  by  the  court  of  the  witness,. 
Andy  Hays,  a  different  question  is  presented.  It  will 
be  observed  that  by  the  examination  hereinbefore  set 
out,  the  court  called  on  the  witness  to  testify  as  to  a* 
conversation  which  the  witness  had  had  with  the  court 
the  day  before.    There  can  be  no  doubt  that  the  first 
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question  asked  by  the  eonrt  plainly  indicated  to  the 
jnry  that  the  witness  had  had  a  conversation  with  the 
court  the  day  before  in  which  he  stated  that  he  was  mis- 
taken in  his  testimony.  When  the  witness  answered  ^'I 
said  I  thought  I  mnst  have  been  mistaken/'  tiie  oonrt 
was  not  satisfied  with  his  answer.  He  went  on,  and  for 
the  purpose  of  bringing  before  the  jnry  what  tiie  wit- 
ness had  really  stated  to  him,  asked  the  additional  ques- 
tion ^^That  you  came  down  here  and  swore  that  you 
saw  them  in  Jackson  May  4th,  but  that  you  were  mis- 
taken and  if  you  were  mistaken  about  it  you  were 
honestly  mistaken  about  itf"  The  effect  of  repeating 
this  question  was  to  bring  before  the  jury  exactly  what 
the  witness  did  say  to  the  court,  and  to  mdicate  to  the 
jury  what  the  court  thought  of  his  testimony.  The  trial 
court,  in  discussing  this  phase  of  tiie  case  in  a  written 
opinion  overruling  the  motion  for  a  new  trial,  used  the 
following  language: 

^^The  situation  presented  was  not  free  of  embarrass- 
ment for  the  Judge.  Three  courses  were  open  to  him. 
When  the  witness  Hays  had  testified  as  he  did,  one  was 
to  play  the  part  of  the  figure  head  and  the  silent  wit- 
ness of  a  farce,  another  was  to  call  the  counsel  on  both 
f^ides  to  the  bench  and  impart  his  information  to  them 
and  leave  it  to  counsel  for  the  Commonwealth  to  pro- 
pound the  question  to  the  witness,  the  other  was  for  the 
judge  himself  to  ask  the  questions.  If  the  counsel  had 
been  called  to  the  bench,  or  even  taken  to  another  room 
for  such  a  purpose  or  such  a  conference,  and  the  coun- 
sel for  the  Conmionwealth  had  then  propounded  the 
questions  to  the  witness  it  would  have  been  perfectly 
obvious  to  the  jury  that  the  informaiton  upon  which 
the  questions  were  based,  had  been  furnished  by  the 
judge.  The  pther  course,  the  other  one  adopted  by  the 
judge,  gave  less  prominence  to  this  Hays  episode  than 
such  a  parade  would  necessarily  have  done,  and  some 
such  consideration  must  have  influenced  the  judge  to 
adopt  the  course  he  did  in  propounding  the  questions 
himself  instead  of  calling  the  attention  of  the  counsel 
to  what  the  witness  Hays  had  voluntarily  stated  to  him, 
and  having  them  ask  the  witness  the  questions. 

^*The  fact  was  one  the  jury  was  entitled  to  hear  and 
consider  and  it  cannot  be  said  that  the  action  of  the 
judge  was  improper,  prejudicial  or  illegal.'' 

The  court  also  quoted  the  following  from  the  case  of 
State  V.  Anderson,  (S.  C.)  137  Am.  St.  Eep.,  887: 
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*|A  grave  responsibility  rests  npon  a  trial  judge.  It 
is  his  dnty  to  see  to  it  that  justice  be  done  m  every 
case,  if  it  can  be  done  according  to  law ;  and  if  he  thinks 
that  the  attorney  for  either  party,  either  from  inad- 
vertence or  any  other  cause,  has  failed  to  ask  the  wit- 
nesses the  questions  necessary  and  proper  to  bring  out 
all  the  testimony  which  tends  to  ascertain  the  truth  of 
the  matter  under  investigation,  we  can  see  no  legal  ob- 
jection to  his  propounding  such  questions;  but,  of  course 
he  should  do  so  in  a  fair  and  impartial  manner,  and 
should  not  by  the  form  or  manner  of  his  questions,  ex- 
press or  indicate  to  the  jury  his  opinion  as  to  the  facts 
of  the  case,  or  as  to  the  weight  or  sufficiency  of  the 
evidence/' 

We  fully  realize  the  fact  that  the  situation  of  the 
trial  judge  was  embarrassing,  and  perhaps  we  might 
have  made  the  same  mistake  that  he  did.  On  reflec- 
tion, however,  it  seems  to  us  that  the  proper  practice 
would  have  been  for  the  court,  at  the  next  adjournment, 
to  call  the  attention  of  counsel  to  the  conversation  which 
he  had  had  with  the  witness.  As  it  was  Hays  was  one 
of  defendant's  principal  witnesses — ^the  very  man  he 
claims  to  have  gone  into  Jackson  with,  and  who  was 
present  with  him  at  the  time  that  he  claims  to  have  seen 
Smith  and  Johnson  in  Jackson.  His  testimony,  there- 
fore, was  of  the  greatest  importance.  We  think  the  au- 
thority cited  by  the  trial  court  is  a  very  clear  statement 
of  the  duties  of  a  trial  judge.  We  accept  that  statement 
as  a  fair  exposition  of  the  law  on  the  subject,  but  it 
seems  to  us  that  the  questions  propounded  to  the  wit- 
ness Hays  and  the  manner  of  his  examination,  though 
doubtless  not  so  intended,  go  beyond  the  limitations 
pointed  out  in  that  opinion.  The  necessary  effect  of 
the  questions  propounded  was  to  place  the  court  itself 
in  the  attitude  of  an  impeaching  witness.  We,  therefore 
conclude  that  this  action  on  the  part  of  the  court  was 
prejudicial  to  the  substantial  rights  of  the  defendant. 

(4.)  It  is  next  insisted  that  the  court  erred  in  re- 
ceiving evidence  in  rebuttal  which  should  have  been  ad- 
duced in  chief.  Doubtless  there  are  a  few  instances 
where  this  occurred,  but  in  view  of  the  fact  that  the 
trial  court  has  a  reasonable  discretion  in  admitting  testi- 
mony in  chief  by  rebuttal  witnesses,  it  is  only  in  very- 
rare  instances  that  a  reversal  will  be  decreed  on  this 
ground.    Henson  v.  Commonwealth,  139  Ky.,  173;  Truax 
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V.  Commonwealth,  149  Ky.,  703.  But  on  another  trial 
the  State  will  introduce  in  chief  all  its  evidence  in  chief. 
For  the  reasons  indicated,  the  judgment  is  reversed 
and  cause  remanded  for  a  new  trial  consistent  with  this 
opinion. 


Von  Cotzhauten  v.  Barker. 

(Decided  June  20,  1913). 

Appeal  from  Carroll  Circuit  Court 

1.  Contract — ^Animals — ^Keep. — ^In  an  action  to  recover  on  a  contract 
for  the  keep  of  stock,  where  defendant  claimed  that  the  stock 
was  to  be  kept  on  shares,  evidence  examined  and  held  to  sustain 
the  finding  of  the  chancellor  in  favor  of  plaintiff. 

2.  Pleading— Consolidated  Actions — Defect  in  Pleading  Supplied  By 
Others.— Where  several  causes  of  action  between  the  same  parties 
are  consolidated,  allegations  defectively  stated  in  or  totaUy  omit- 
ted from  one  of  the  pleadings  may  be  supplied  by  the  averments 
contained  in  another,  and  a  defect  in  the  pleadings  will  be  held 
to  exist  only  where,  considering  them  as  a  whole,  a  material  aver^ 
ment  is  found  to  be  omitted. 

3.  Parties — Corporations — ^E?vasion  of  Corporation  Laws.— Where  a 
corporation,  for  the  purpose  of  evading  the  corporation  laws  of 
this  state,  turns  over  to  its  president  certain  livestock,  with  power 
to  make  contracts  with  reference  thereto,  neither  the  corporation 
nor  the  president  can  complain  of  the  fact  that  the  corporation 
is  not  made  a  party  to  action  against  the  president  to  recover  for 
their  keep,  where  the  latter  did  not  ask  that  the  corporation*  oe 
made  a  party. 

4.  Principal  and  Agent — Personal  Judgment  Against  Agent — ^When 
Allowed. — Where  a  Corporation,  (or  the  purpose  of  evading  the 
corporation  laws  of  this  state,  turns  over  to  its  president  certain 
livestock,  with  authority  to  make  contracts  with  reference  thereto, 
and  he,  in  his  individual  capacity,  contracts  for  their  keep,  he 
thereby  becomes  personally  liable  on  the  contract. 

p  Animals — Agister's  Lien — ^Livestock — Contract  for  Keep — ^Time  for 
Payment  Not  Fixed. — ^Where  the  contract  for  the  keep  of  Uve- 
stock  is  terminable  at  the  will  of  either  party,  and  no  time  for 
payment  is  fixed,  it  cannot  be  said  that  the  keep  is  due  at  any 
particular  time,  and  a  keeper  who  still  has  the  stock  in  his  pos- 
session, is  entitled  to  a  lien  and  to  retain  the  stock  untU  his 
claim  is  paid,  although  claim  covers  a  period  of  more  tfiali  six 
months. 

B*  Parties — Appearas.ce. — One  who  files  a  demurrer  to  a  petition  and 
has  an  order  entered  controverting  of  record  the  aUegatlons  of 
the  petition,  enters  his  appearance. 
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7.  Action— Several  Causes  —  Consolidation — Submission.  —  Where 
plaintiff  brings  several  successive  actions  (or  tbe  keep  of  stock* 
and  it  is  admitted  that  be  kept  the  stock  during  the  time  cov- 
ered by  the  fourth  petition,  it  is  not  error  to  consolidate  that 
case  with  the  others»  and  submit  it  for  judgment,  where  the  only 
issue  between  the  parties  is  whether  or  not  the  stock  were  to 
be  kept  on  the  shares  or  as  boarders,  and  it  appears  that  sev- 
eral  hundred  p&ges  of  proof  has  been  taken  on  this  question  and 
no  claim  is  made  by  the  defendant  that  he  had  any  addittonal 
proof  which  he  could  have  taken  but  was  not  given  an  opportunity 
to  do  so. 

McQUOWN  &  BDCKHAM  and  ARTHUR  W.  COX  for  appellant 

A,  C.  VAN  WINKLE  for  appeUee. 

Opinion  of  the  Coubt  by  William  Bogebs  Clay, 
Commissioner — ^Affirming. 

Plaintiff,  B.  M.  Barker,  brought  fonr  suits  against 
the  defendant,  Alfred  Von  Cotzhausen,  to  recover  cer- 
tain amounts  alleged  to  be  due  for  the  keep  of  four  stal- 
lions, thirteen  mares  and  four  yearling  colts.  In  the 
first  suit  judgment  was  sought  for  keep  of  said  stock 
from  April  17,  1909,  to  November  10,  1910,  in  the  sum 
of  $1,045.50,  subject  to  a  credit  of  $402.50.  In  the 
second  suit  judgment  was  sought  for  $200  for  keep  of 
a  portion  of  said  stock  from  November  10,  1910,  to  Dec- 
ember 12,  1910.  By  the  third  suit  judgment  was  sought 
for  $417.50  for  keep  of  a  portion  of  said  stock  from 
December  12,  1910,  to  February  12,  1911.  By  the 
fourth  suit  judgment  was  sought  for  $598.91  for  keep 
of  a  portion  of  said  stock  from  February  12,  1911,  to 
August  25,  1911.  In  each  of  these  suits  a  lien  was  as- 
serted on  said  stock  for  the  amount  of  their  keep  under 
Section  2500,  Kentucky  Statutes.  Demurrers  were  filed 
to  each  of  the  petitions  and  overruled.  The  material 
averments  of  the  first  three  named  petitions  were  con- 
troverted by  answers.  After  the  demurrer  to  the  fourth 
petition  was  overruled,  the  affirmative  allegations 
thereof  were  controverted  of  record.  The  cases  were 
all  consolidated  and  on  final  hearing  plaintiff  was  given 
a  jud^ent  against  defendant  for  the  sum  of  $1,849.91, 
with  interest,  and  adjudged  a  lien  on  the  stock,  which 
the  commissioner  was  directed  to  sell.  From  the  judg- 
ment so  entered  the  defendant  appeals. 

Briefly  stated,  the  facts  are  as  follows: 
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In  April,  1908,  plaintiff  was  engaged  in  farming  in 
Carroll  County,  Kentucky.  The  farm  belonged  to  his 
mother.  Defendant  was  president  and  general  manager 
of  the  Progress  Bine  Bibbon  Farm,  a  Wisconsin  cor- 
poration. A  meeting  between  plaintiff  and  defendant 
took  place  at  Milwaukee.  At  that  time  certain  contracts 
were  drawn  up  between  defendant  and  the  Bichlawn 
Stock  Farm,  stated  in  the  contracts  to  be  a  co-partner- 
ship composed  of  V.  A.  Barker,  W.  E.  Fisher  and  plain- 
tiff. These  contracts  are  of  great  length  and  provide 
for  the  keeping  on  shares  of  stock  to  be  sent  by  Von 
Cotzhausen  to  the  Bichlawn  Stock  Farm.  There  was 
also  a  contract  by  which  it  was  proposed  to  organize 
a  corporation  which  should  acquire  the  Bichlawn  Stock 
Farm,  and  the  Blue  Bibbon  Farm  should  furnish  it  stal- 
lions and  mares  for  breeding  purposes.  Plaintiff  was  to 
be  the  general  manager  of  the  new  corporation.  Farms 
and  agencies  for  the  sale  of  the  stock  thus  bought  were 
to  be  established  at  Lexington,  Memphis  and  other 
points.  When  plaintiff  returned  home,  his  mother,  Mrs. 
Barker,  and  W.  E.  Fisher,  his  brother-in-law,  declined 
to  ratify  the  contracts.  Plaintiff  advised  Von  Cotz- 
hausen of  this  fact.  In  this  letter  he  asked  if  he  could 
not  make  some  personal  deal  with  defendant.  On  April 
28,  1908,  defendant  answered  plaintiff's  letter,  and  ex- 
pressed his  regret  that  the  negotiations  could  not  be 
carried  out.  In  April,  1909,  defendant  came  to  Lexing- 
ton. He  telegraphed  plaintiff  that  he  had  directed  a 
car  of  horses  sent  to  Madison,  Indiana,  and  wished 
plaintiff  to  call  there  for  same.  Plaintiff  claims  that  he 
advised  defendant  that  he  could  not  in  any  event  take 
any  more  than  four  of  the  horses  on  the  shares,  and  he 
would  only  take  these  provided,  on  inspection,  they  ap- 
peared to  be  the  kind  that  he  could  use.  Plaintiff  says 
that  when  he  went  to  Madison  to  inspect  the  horses  he 
found  them  in  wretched  condition,  although  a  letter  writ- 
ten about  that  time  to  defendant  would  seem  to  indicate 
the  contrary.  Thereupon  plaintiff  at  once  telephoned 
defendant  that  he  would  not  take  the  horses  except  as 
boarders.  Defendant  requested  plaintiff  to  come  to 
Cincinnati  and  go  over  the  situation  with  him.  He  then 
told  defendant  the  terms  upon  which  he  would  keep  the 
stock  for  the  time  being.  Defendant  acceded  to  these 
terms,  although  he  stated  at  the  time  that  the  stock 
would  be  removed  from  the  farm  within  a  short  period 
of  time.  Thereafter  plaintiff  repeatedly  asked  for  ship- 
ping directions  for  these  horses.    On  April  23,  1909,  de- 
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fendant  wrote  plaintiff  that  he  nnderstood  Ihat  the  colts 
of  that  year  belonged  entirely  to  him  free  of  cost.  He 
claims  in  this  letter  that  the  confusion  relative  to  the 
shipment  was  due  in  whole  or  in  part  to  defendant's 
failure  to  advise  him  that  he  would  not  accept  the  stock 
on  shares.  Thereupon  plaintiff  wrote  defendant  that 
he  did  not  agree  to  take  the  stock  on  shares,  and  would 
not  keep  them  on  such  terms.  He  then  states  the  terms 
upon  which  he  was  willing  to  allow  the  stock  to  remain 
on  his  place,  and  infonns  defendant  that  if  he  does  not 
wish  the  stock  to  remain  there,  to  indicate  where  he  de- 
sires the  stock  shipped.  On  May  18,  1909,  defendant 
wrote  plaintiff  that  he  recalled  the  conversation  they 
had  at  Cincinnati,  and  that  while  under  the  present  ar- 
rangement he  was  bearing  the  burden  of  the  keep  of  the 
horses,  he  would  try  to  forget  the  unpleasant  features 
of  the  matter  and  continue  his  friendly  feeling  for  plain- 
tiff. In  this  letter  he  enclosed  a  check  amounting  to 
$104  for  the  keep  of  the  horses  and  the  expense  in  con- 
nection with  them.  On  May  26,  1909,  defendant  wrote 
that  he  understood  that  the  colts  for  the  present  year 
were  to  belong  to  him  free  of  cost.  In  all  of  his  letters, 
however,  he  is  still  insisting  that  plaintiff  handle  the 
horses  on  shares  or  in  some  way  or  other.  On  June  27, 
1909,  plaintiff  again  informs  defendant  that  he  does  not 
desire  to  keep  the  horses  on  shares.  He  further  tells 
him  that  he  is  ready  to  ship  the  horses  away  unless  the 
terms  were  satisfactory  to  defendant,  and  asks  for  ship- 
ping directions.  On  July  27, 1909,  defendant  paid  plain- 
tiff $83.95  in  part  settlement  for  the  board  bill  of  these 
horses.  On  November  8,  1909,  defendant  sent  an  addi- 
tional check  for  the  keep  of  the  horses  up  to  November 
3rd,  amounting  to  $112. 

Defendant,  in  his  testimony,  explains  the  negotiations 
leading  up  to  the  contracts  of  April,  1908.  He  says 
that  Barker  represented  himself  as  having  authority  to 
enter  into  these  contracts.  Thereupon  the  contracts 
were  signed  and  delivered.  He  claims  that  while  noth- 
ing was  done  under  the  lease  contracts  at  the  time,  he 
and  Barker  frequently  corresponded  with  reference 
thereto.  He  picked  the  horses,  and  Barker  prepared 
for  them,  and  when  the  horses  were  finally  sent  to 
Barkcir,  they  were  sent  under  the  terms  of  the  contracts 
of  April,  1908.  Defendant  further  says  that  not  know- 
ing what  the  provisions  of  the  corporation  laws  of  Ken- 
tucky were,  he  signed  the  proposed  contract  on  behalf 
of  the  Progress  Blue  Eibbon  Farm  so  that  the  corpora- 
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tion  would  not  render  itself  liable  to  the  Kentucky  cor- 
poration laws.  This  fact  was  well  known  to  Barker. 
He  further  claims  that  when  he  sent  the  consignment  of 
horses  to  Barker  he  ^distinctly  understood  that  the 
horses  were  consigned  under  and  by  virtue  of  the  pro- 
visions of  the  contract  of  April,  1908,  and  upon  no  other 
terms.  He  further  claims  that  it  was  not  until  Barker 
actually  got  possession  of  the  stock  that  the  latter 
claimed  that  the  stock  was  at  his  place  upon  any  other 
terms.  He  claims  that  the  sums  paid  for  the  keep  of 
the  stock  were  advanced  to  Barker  as  a  matter  of  ac- 
commodation because  Barker  had  no  money.  He  far- 
ther claims  that  Barker  knew  that  the  stock  belonged  to 
the  Progress  Blue  Bibbon  Farm;  that  the  bills  were 
made  out  against  it  and  actually  paid  by  it.  He  pro- 
duces many  letters  showing  that  he  constantly  brought 
to  ttie  attention  of  Barker  the  fact  that  the  stock  was 
kept  under  the  original  contract,  and  that  Barker  was 
not  to  charge  anything  for  their  keep,  but  was  to  take 
care  of  the  stock  on  shares. 

It  will  be  seen  that  the  evidence  as  to  the  terms  on 
which  the  stock  were  kept  by  plaintiff  is  very  conflict- 
ing. Plaintiff  testifies  one  way  while  defendant  testi- 
fies the  other.  Notwithstanding  their  various  conten- 
tions, the  following  facts  clearly  appear:  Immediately 
after  receiving  the  stock  plaintiff  notified  the  defend- 
ant that  he  would  not  accept  them  on  shares.  He  fur- 
ther stated  that  if  defendant  did  not  like  that  arrange- 
ment to  give  him  shipping  directions.  No  shipping  direc- 
tions were  ever  given.  Thereafter  defendant's  letters 
not  only  show  that  he  knew  the  stock  were  being  kept  as 
boarders,  but  knew  the  rates  at  which  they  were  being 
kept.  Furthermore,  he  actually  sent  plamtiff  several 
checks  in  payment  for  their  keep.  In  view  of  these  facts, 
we  see  no  reason  to  disturb  the  finding  of  the  chancellor 
in  favor  of  plaintiff. 

It  is  insisted  that  the  statute  gives  a  lien  only  in  the 
event  that  the  contract  for  the  keep  of  the  stock  is  made 
with  the  owner,  and  that  the  petitions  in  two  of  the 
cases  do  not  allege  that  the  defendant  was  the  owner  of 
the  stock.  It  appears,  however,  that  the  petitions  in  the 
other  two  cases  do  allege  such  ownership.  As  the  sev- 
eral causes  of  action  are  between  the  same  parties,  and 
were  consolidated,  the  petitions  should  be  read  together 
and  considered  as  one.  The  allegations  defectively 
stated  or  totally  omitted  in  one  pleading  are  supplied  by 
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the  averments  contained  in  another,  and  a  defect  in  the 
pleadings  will  be  held  to  exist  only  when,  considering 
them  as  a  whole,  a  material  averment  is  fonnd  to  be 
ondtted.  Pioneer  Fuel  Co.  v.  St.  Peter  Street  Imp.  Co., 
64  Minn.,  386;  Castro  v.  Whitlock,  15  Tex.,  437. 

It  is  further  insisted  that  although  the  pleadings, 
taken  as  a  whole,  allege  ownership  by  defendant,  yet  the 
proof  utterly  fails  to  show  that  the  defendant  was  the 
owner  of  the  stock  in  question,  but  does  show  that  the 
Progress  Blue  Bibbon  Farm,  a  corporation,  owned  the 
stock.  It  is  therefore  insisted  that  it  was  error  not  only 
to  adjudge  plaintiff  a  lien  on  the  stock  without  making 
the  Progress  Blue  Eibbon  Farm  a  party,  but  also  to 
render  a  personal  judgment  against  defendant.  De- 
fendant himself  states,  however,  that  the  stock  was 
turned  over  to  him  to  make  contracts  with  reference 
thereto  for  the  .purpose  of  evading  the  corporation  laws 
of  Kentucky.  Having,  for  the  purpose  of  evading  the 
corporation  laws  of  Kentucky,  put  the  stock  in  defend- 
ant's charge,  with  full  power  to  make  contracts  with 
reference  thereto,  and  having  vested  him  with  the*  ap- 
parent ownership  of  the  stock,  neither  the  defendant  nor 
the  corporation  will  be  heard  to  say  that  any  of  the  cor- 
poration's rights  were  prejudiced  by  the  failure  of  the 
court  to  make  the  corporation  a  party,  when  the  defend- 
ant did  not  ask  that  tnis  be  done.  And  having  made  the 
contracts  in  his  own  name  in  order  that  the  corporation 
of  which  he  was  the  president  might  not  subject  itself 
to  any  liability  under  the  corporation  laws  of  Kentucky, 
and  credit  having  been  extended  to  him  in  his  individual 
capacity,  he  thereby  rendered  himself  personally  liable 
on  the  contract. 

But  it  is  insisted  that  the  agister's  lien  given  by 
Section  2500,  Kentucky  Statutes,  is  subject  to  the  laws 
and  restrictions  provided  in  the  case  of  a  landlord's  lien 
for  rent,  and  that  plaintiff  has  been  given  a  lien  for 
keep  that  was  due  for  a  longer  time  than  provided  by  the 
statutes  in  the  case  of  a  landlord's  lien.  In  interpret- 
ing the  landlord  Ken  statutes  it  has  been  held  that  as 
between  a  landlord  and  other  lien-holders  the  landlord 
cannot  assert  his  lien  for  rent  that  has  been  due  more 
than  ninety  days.  As  between  the  landlord  and  credi- 
tors not  lien-holders,  he  cannot  assert  his  lien  for  rent 
that  has  been  due  for  more  than  120  days.  As  between 
the  landlord  and  the  tenant,  however,  the  landlord  can- 
not assert  his  lien  for  rent  that  has  been  due  for  more 
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than  six  months.  Petrie,  &e.  v.  Bandolph,  &c«,  85  Ky., 
351.  In  the  case  under  consideration,  however,  the  con- 
tract for  the  keep  of  the  stock  was  at  wilL  While  the 
stock  were  to  be  paid  for  at  a  certain  rate  per  month  no 
time  for  payment  was  fixed.  That  being  true,  it  cannot 
be  said  that  the  keep  was  dne  at  any  particular  time, 
or  that  plaintiff  was  given  a  Hen  for  keep  that  had  been 
dne  for  more  than  six^  months.  The  stock  still  being  in 
the  possession  of  plaintiff,  he  had  the  right  to  retain 
the  stock  until  his  bill  for  keep  was  paid.  Sheth  v. 
Brangman,  27  Ky.  L.  B.,  395. 

There  is  no  merit  in  defendant's  contention  that  he 
was  not  before  the  court  in  the  fourth  suit  that  was  filed, 
and  that  the  court  erred  to  his  prejudice  in  consolidat- 
ing that  suit  with  the  others,  and  submitting  the  case 
for  judgment.  The  record  shows  that  he  entered  his 
appearance  to  the  fourth  suit  not  only  by  filing  a  de- 
murrer thereto,  but  by  having  the  allegations  of  the 
petition  controverted  of  record.  It  is  admitted  that 
plaintiff  kept  the  stock  for  the  time  set  forth  in  the 
fourth  petition.  The  only  real  issue  between  the  part- 
ies was  whether  they  were  kept  on  shares  or  as  board- 
ers. Several  hundred  pages  of  proof  were  taken  on 
this  question,  and  it  is  not  seriously  contended  that  de- 
fendant had  any  additional  proof  which  he  could  have 
taken,  but  was  not  given  an  opportunity  to  take. 

Judgment  affirmed 


Barrickman  ▼.  Ljnnan,  City  Engineer,  et  aL 

(Decided  June  20,  1913). 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Fourth  Division). 

BAandamus — Public  Records — Inspection. — ^A  citisen  and  taacpayer  of 
a  city  of  the  first  class,  having  an  interest  in  the  records  of  the 
city  engineer's  office,  has  a  right  to  inspect  them  under  reasonable 
terms  and  conditions,  and  where  he  is  refosed  this  right  mandamus 
will  lie,  even  though  the  inspection  is  desired  tor  purposes  of  m 
pending  suit  against  the  city. 

ELMER  C.  UNDERWOOD  for  appeUant 

WILJ-.IAM  J.  O'CONNOR  and  PENDLHTOfN  BBCKLCnr   for  ap- 
pellees. 
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Opinion  of  the  Coubt  by  William  Booebs  Clay, 
CoMMissioNBB — ^Reversing. 

Plaintiff,  Nellie  Barrickman,  brought  this  action 
against  defendants,  David  R.  Lyman,  city  engineer  of 
the  city  of  Louisville,  and  the  city  of  Louisville,  for  a 
mandamus  compelling  them  to  permit  her  attorney,  El- 
mer C.  Underwood  to  investigate  and  inspect  certain 
records  on  file  in  the  office  of  the  city  engineer.  A  de- 
murrer was  sustained  to  the  petition,  and  the  writ  of 
mandamus  denied.    Plaintiff  appeals. 

The  petition  is  as  follows : 

** Plaintiff  says: 

**That  she  now  is  and  at  all  the  times  herein  stated 
was  a  resident  of  and  taxpayer  in  the  city  of  Louisville. 
That  on  or  about  June  27,  1912,  she  was  injured  by  fall- 
ing over  a  barricade  or  obstruction  placed  in  Dumesnil 
street  in  the  city  of  Louisville  at  or  near  Twenty-first 
street.  That  at  said  time  Dumesnil  street  was  a  public, 
street  and  highway  of  the  city  of  Louisville.  That  she 
is  informed  and  believes  that  said  obstruction  was 
placed  in  the  said  public  street  by  the  defendant,  city  of 
Louisville,  and  that  said  city  negligently  failed  to  main- 
tain a  proper  warning  of  the  existence  of  said  obstruc- 
tion, and  by  reason  of  the  negligence  of  said  city  the 
plaintiff  fell  over  said  obstruction  and  injured  herself, 
and  she  has  now  pending  suit  No.  73540  in  the  Jefferson 
Circuit  Court,  Common  Pleas  Branch,  Fourth  Division, 
for  the  recovery  of  damages  caused  by  the  injuries  sus- 
tained by  her  at  said  time.  That  in  preparing  her  case 
for  trial  it  became  necessary  for  her  to  have  the  records 
of  the  city  engineer's  office  investigated  so  that  she 
might  determine  whether  or  not  the  city  of  Louisville 
placed  said  obstruction  in  said  street,  as  she  is  informed, 
when  said  obstruction  was  placed  there,  the  officers  or 
agents  of  the  city  of  Louisville  who  placed  said  obstruc- 
tion there,  and  the  officers  or  agents  of  the  city  of  Louis- 
ville who  had  charge  of  said  obstruction.  That  with  a 
view  of  ascertaining  said  facts,  she  authorized  one  of  her 
attorneys,  Elmer  C.  Underwood,  to  make  an  investiga- 
tion of  the  records  of  said  city  engineer's  office  for  said 
purpose.  That  the  city  engineer  is  the  custodian  of  said 
records  and  has  in  his  office  as  city  engineer  the  records 
showing  whether  or  not  said  obstruction  was  placed  in 
said  street  by  the  city  of  Louisville,  and  whether  or  not 
said  street  was  being  repaired  at  said  time  by  the  city  of 
liouisville,  and  the  names. of  the  officers  or  servants  of 
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the  city  of  Louisville  in  charge  of  said  repairs  and 
charged  with  the  guarding  of  said  obstruction.  That 
said  Underwood  accordingly,  on  February  27,  duly  ap- 
plied to  David  E.  Lyman,  city  engineer  of  the  city  of 
Louisville  and  defendant  herein,  for  permission  to  in- 
spect said  records  for  the  aforesaid  purpose.  Said  Ly- 
man was  then  and  is  now  the  duly  appointed,  qualified, 
and  acting  city  engineer  of  the  city  of  Louisville,  and  has 
said  records  under  his  control  and  in  his  possession. 
That  said  Lyman  refused  to  allow  said  Underwood  to 
make  any  investigation  whatever  of  said  records.  That 
the  investigation  of  said  records  by  her  attorney  is 
necessary  to  her  in  the  preparation  of  her  aforesaid  suit 
for  trial,  and  necessary  for  the  ascertaining  of  the  truth 
in  regard  to  the  condition  of  said  street  at  said  time,  and 
that  unless  she  is  allowed  to  make  said  investigation 
through  her  attorneys,  she  cannot  properly  prepare  her 
case  for  trial. 

**  WHEREFORE,  plaintiff  prays  that  this  court,  by 
its  order  of  mandamus,  compel  and  require  the  defend- 
ant, David  R.  Lyman,  as  city  engineer  of  the  city  of 
Louisville,  and  the  city  of  Louisville  to  permit  the  plain- 
tiff by  her  attorneys  to  investigate  the  records  in  the 
city  engineer's  office  to  ascertain  whether  or  not  said 
Barricade  was  in  fact  maintained  by  the  city  of  Louis- 
ville, when  it  was  erected,  and  the  officers  and  agents  in 
charge  of  said  barricade  and  in  charge  of  the  repairs  of 
said  street,  referred  to  in  the  body  of  the  petition,  and 
she  further  prays  for  all  other  proper  relief. '* 

Section  2775,  Kentucky  Statutes,  provides  that  **all 
official  papers,  proceedings,  and  records  of  the  former 
officers  and  general  councils  and  trustees,  and  of  the 
present  and  succeeding  officers,  general  councils,  and 
trustees  of  the  city,  under  previous  charters  and  under 
this  and  succeeding  acts,  are  hereby  declared  public  rec- 
ords, and  as  such  shall  be  preserved  and  be  entitled  to  all 
faith  and  credit  of  public  records.''  •  •  •  The  language 
of  this  section  is  not  confined  to  the  officers  of  the  gen- 
eral council.  By  its  very  terms  it  includes  all  the 
former,  present  and  succeeding  officers  of  the  city.  The 
board  of  public  works  is  required  to  keep  a  **  continuous 
index,  record  or  minute"  of  all  official  business  trans- 
acted by  the  board.  Kentucky  Statutes,  section  2804. 
The  same  board  is  given  the  exclusive  control  over  the 
construction,  re-construction,  cleaning,  repairing,  plat- 
tipg>  grading,  improving,  etc.,  of  all  the  streets,  alleys, 
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avenues,  etc.,  of  the  city  of  Louisville.  Kentucky  Stat=- 
utes,  section  2825.  The  board  is  expressly  required  to 
prepare  and  place  on  file  estimates  of  all  work  done, 
whether  done  by  the  employees  of  the  board  or  by  inde- 
pendent contract.  Kentucky  Statutes,  sections  2828, 
2829.  The  city  engineer  is  an  officer  of  the  city  of  Louis- 
ville, and  is  under  the  control  of  the  board  of  public 
works.  Kentucky  Statutes,  section  2810.  From  the 
foregoing  sections  it  cannot  be  doubted  that  the  city  en- 
gineer is  a  public  officer  of  the  city  of  Louisville,  and  that 
the  records  of  his  office  are  public  records.  The  question 
presented  is :  Will  a  writ  of  mandamus  lie  to  compel  the 
city  engineer  and  the  city  to  permit  an  inspection  of  the 
public  records  of  his  office  by  one  who  is  not  only  a  citi- 
zen, but  who  has  a  special  interest  in  the  records!  The 
court  below  took  the  view  that  a  mandamus  will  not  lie, 
because  a  subpoena  duces  tecum  would  furnish  plaintiff 
adequate  reKef,  and  for  the  further  reason  that  an  in- 
jspection  of  the  records  was  desired  by  plaintiff  for  the 
purpose  of  preparing  her  suit  against  the  city.  Suppose 
a  taxpayer  sought  to  enjoin  the  collection  of  certain 
taxes  on  the  ground  of  their  invalidity,  and  desired  to 
inspect  the  records  showing  the  assessment  and  levy  of 
the  taxes  in  question:  Will  it  be  contended  that  a  sub- 
poena duces  tecum  on  a  trial  of  the  injunction  affords 
him  an  adequate  remedy!  Or  will  it  be  contended  that 
because  he  desires  to  use  the  information  for  the  purpose 
of  his  suit,  he  should  therefore  be  denied  the  relief 
asked?  It  seems  to  us  that  neither  one  of  these  propo- 
sitions can  be  maintained.  An  inspection  might  obviate 
the  necessity  of  bringing  suit  or  of  prosecuting  a  suit  al- 
ready begun.  Tjcl  such  a  case  a  party  having  a  right  to 
inspect  a  record  would  be  compelled  to  bring  an  action 
in  order  to  obtain  a  subpoena  duces  tecum,  and  the  in- 
formation thus  obtained  might  be  entirely  too  late  to  be 
of  any  value  whatever.  The  question  is  one  of  riffht.  If 
the  right  is  denied,  mandamus  is  the  only  adequate 
remedy.  As  said  before,  there  can  be  no  doubt  that 
the  records  of  the  city  engineer's  office  are  public  rec- 
ords. They  are  therefore  subject  to  inspection  certainly 
by  a  citizen  and  one  who  has  an  interest  in  them,  subject 
to  such  reasonable  rules  and  regulations  as  may  be  pro- 
vided. Being  public  records,  and  the  plaintiff  having 
the  right  to  inspect  them,  it  was  the  duty  of  the  city  en- 
gineer to  afford  plaintiff  or  her  attorney  a  reasonable 
ppportmiity  to  inspect  them,  regardless  of  the  fact  that 
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they  were  to  be  inspected  for  purposes  of  a  pending  snit 
against  the  city.  If  the  right  to  inspection  exists,  it 
should  not  be  denied  where  the  inspection  is  sought  for  a 
lawful  purpose.  Any  other  rule  would  rob  public  rec- 
ords of  their  public  character,  and  make  the  right  of  in- 
spection dependent  upon  the  whims  and  caprices  of  the 
officers  in  charge. 

Some  of  the  older  cases  make  a  distinction  between 
an  examination  of  public  records  by  the  public  in  gen- 
eral and  an  examination  by  those  having  an  interest  in 
them,  holding  that  in  the  latter  case  the  right  exists, 
while  in  the  former  it  does  not.  Am.  &  Eng.  Encyclo. 
of  Law,  Vol.  24,  pages  182, 183.  It  is  unnecessary  in  this 
case  to  determine  whether  or  not  this  distinction  pre- 
vails in  this  state.  It  is  suflScient  to  say  that  plaintiff 
is  not  only  a  citizen  and  taxpayer,  but  has  shown  an  in-r 
terest  in  the  records  in  question.  Having  been  wrong- 
fully denied  access  to  the  records  in  question,  she  is  en- 
titled to  a  writ  of  mandamus  commanding  the  city  engi- 
neer and  the  city  to  furnish  her  reasonable  facilities  for 
making  an  inspection  and  examination  of  the  records. 

Judgment  reversed  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Holtman  ▼•  Bullock. 

(Decided  June  20,  1913). 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  First  Division). 

1.  Malicious  Prosecution — ^Evidence — ^Fftilure  of  Proof— Peremptory. 
— ^Where  In  an  action  for  maUcious  prosecution  it  appears  that 
plaintiff  has  been  prosecuted  by  defendant  on  several  charges  of 
breach  of  the  peace,  and  there  is  nothing  in  plaintiff's  evidence 
to  show  that  it  relates  to  the  prosecution  for  which  damages  ard 
sought,  there  Is  a  failure  of  proof  and  a  peremptory  instruction 
in  favor  of  the  defendant  is  proper. 

2.  Appeal — ^Record — Pleadings. — ^An  amended  petition  not  made  a 
part  of  the  record  by  order  of  court  or  bill  of  exceptions  cannot 
be  considered  on  appeaL 

3.  Malicious  Prosecution — Evidence — Record  of  Another  Prosecution 
Not  Receivable. — ^In  an  action  for  damages  for  malicious  prosecu* 
tion,  the  record  of  a  prosecution  different  from  that  for  wlilch 
damages  are  sought,  was  properly  excluded. 
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POFHAM,  TRUSTY  &  ROOSB  and  D.  MOXLBT  for  appellant. 
D.  R.  CASTLSMAIN  and  PRTOR  &  CASTl4EaMiAJ^  for  appellee. 

Opinion  op  the  Court  by  William  Rogers  Clay, 
G0MMIS810KER— Affirming. 

Plaintiff,  Louise  Bullock  DBEoltman,  'brought  this 
action  against  defendant,  J.  B.  Bullock,  to  recover  dam- 
ages for  malicious  prosecution.  At  the  conclusion  of 
her  evidence,  the  trial  court  peremptorily  instructed  the 
jury  to  find  for  the  defendant.    Plaintiff  appeals. 

The  petition  charges  that  the  defendant,  on  March 
24,  1908,  without  any  probable  cause,  caused  plaintiff 
to  be  arrested  and  charged  with  the  crime  of  breach  of 
the  peace,  and  did  swear  to  an  affidavit  in  the  court  of 
Justice  O'Connor,  a  justice  of  the  peace  of  Jefferson 
county,  a  court  having  jurisdiction  of  said  crime,  charg- 
ing plaintiff  with  said  crime,  and  did  maliciously  and 
without  any  probable  cause,  prosecute  plaintiff  for  said 
offense  in  said  court,  and  did  further,  without  any  cause 
or  probable  cause  to  believe  plaintiff  guilty  of  said 
crime,  prosecute  said  case  against  her  in  the  Jefferson 
Circuit  Court;  that  upon  the  calling  of  the  case  in  the 
Jefferson  Circuit  Court,  plaintiff  was  dismissed.  A 
motion  to  make  the  petition  more  specific  was  sustained, 
and  thereupon  plaintiff  filed  an  amended  petition  charg- 
ing that  the  defendant,  by  false  and  fraudulent  state- 
ments and  testimony,  procured  a  judgment  of  guilty 
against  the  plaintiff,  and  that  said  judgment  was  pro- 
cured by  fraud.  A  second  motion  to  make  the  petition 
more  specific  was  sustained.  Thereupon  she  again 
amended  her  petition  and  alleged  that  the  affidavit  for 
her  arrest  stated  that  plaintiff,  on  the  17th  day  of  May, 
1907,  at  Deer  Park,  in  Jefferson  County,  committed  the 
(jiime  of  breach  of  the  peace,  and  that  said  crime  was 
committed  on  the  premises  owned  by  the  affiant.  The 
amendment  further  states  the  facts  to  which  defendant 
testified  at  her  trial,  and  alleges  that  said  testimony  was 
false  and  fraudulent.  In  addition  to  a  denial  of  the 
aUegations  of  the  petition,  and  the  various  amendments 
tiiereto,  defendant  pleaded  the  conviction  of  plaintiff. 

Ooi  a  trial  of  this  action  plaintiff  was  asked:  **Were 
you,  about  the  24th  of  August,  1908,  charged  with  any 
offense  by  Mr.  Bullock,  the  defendant  in  this  casef  and 
answered,  "Yes,  sir,  I  was.'*  She  then  went  on  to  de- 
tail the  circumstances  of  the  trial  and  the  facts  con- 
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nected  with  the  offenses  charged,  stating  that  the  testi- 
mony which  defendant  gave  at  the  trial  was  false  and 
fraudulent.  Upon  the  conclusion  of  her  testimony  she 
offered  in  evidence  the  record  of  the  proceedings  in 
'Squire  O'Connor's  court  in  the  prosecution  against  her 
for  breach  of  the  peace  alleged  to  have  been  committed 
on  March  16, 1908,  and  based  on  a  warrant  issued  March 
24,  1908.  The  court  refused  to  permit  this  record  to  be 
filed.  Thereupon  the  plaintiff  offered  an  amended  peti- 
tion asking  for  damages  for  the  prosecution  coverea  by 
the  excluded  record.  The  court  declined  to  permit  thiB 
amendment  to  be  filed. 

We  have  carefully  read  plaintiff's  evidence.  She 
nowhere  refers  to  the  prosecution  based  on  the  warrant 
of  March  24,  1908.  There  is  nothing  in  her  testimony 
to  identify  either  the  trial  of  which  she  speaks  or  the 
breach  of  the  peace  in  regard  to  which  she  testifies  as 
the  prosecution  or  fraudulent  conviction  for  which  she 
seeks  damages.  It  appears  that  plaintiff  was  arrested 
several  times  at  the  instance  of  defendant.  The  testi- 
mony she  gives  is  equally  applicable  to  any  one  of  these 
prosecutions.  Indeed,  the  fact  that  she  offered  the 
record  in  another  prosecution  tends  to  show  that  she 
was  speaking  of  that  prosecution  instead  of  the  one  sued 
on.  That  being  true,  there  was  an  entire  failure  of 
proof,  and  the  trial  court  properly  directed  a  finding  in 
favor  of  the  defendant. 

As  the  amended  petition  is  not  made  a  part  of  the 
record,  either  by  order  of  court  or  by  bill  of  exceptions, 
it  cannot  be  considered  on  appeal.  Koke's  Admr.  v.  An- 
drews Steel  Co.,  149  Ky.,  627;  Hortsman  v.  C.  &  L. 
E.  R.  Co.,  18  B.  Mon.,  218;  Beckham  v.  Slaydon,  107  S. 
W.,  324,  32  Ky.  L.  R.,  1348. 

Of  course  the  court  did  not  err  in  excluding  from 
the  consideration  of  the  jury  the  record  of  a  prosecu- 
tion different  from  that  for  which  damages  were  sought; 

Judgment  affirmed. 
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Chesapeake  &  Ohio  Railway  Company  ▼•  Louisville 
&  Nashville  Railroad  Company. 

(Decided  June  20,  1913). 

Appeal  from  Jeflferson  Circuit  Court 
(Common  Pleas  Branch,  'Hiird  Division). 

Contracts— Between  Two  Railroads  As  To  Use  of  Railroad— Appor- 
tionment of  Taxes  and  Franchise  Taxes. — ^Under  a  contract  be- 
tween two  railroad  companies  by  which  one  granted  to  the  other 
the  right  to  use  a  part  of  its  raihroad,  the  grantee  agreeing  to  pay 
its  proportion  of  the  taxes  on  that  part  of  the  railroad  according 
to  the  number  of  engines  and  cars  which  each  run  over  it,  the 
grantee  having  no  use  for  the  grantor's  engines  and  cars,  the 
grantee  is  not  responsible  for  the  tax  on  the  grantor's  engines 
and  cars  or  for  the  franchise  tax  of  the  grantor,  the  franchise 
tax  being  a  tax  on  the  intangible  property  of  the  grantor. 

HUMPHRETT,  MIDDLETON  ft  HUMPHRET  for  appellant 

HDLM  ft  HELM,  H.  U  STONDS,  BENJAMIN  D.  WARFIEU)  and 
C.  H.  MOORMAN  for  appellee. 

Opinion  of  the  Cottbt  by  Chief  Justice  Hobson — 
Eeversing. 

On  March  23,  1895,  a  written  contract  was  entered 
into  between  the  Louisville  &  Nashville  Railroad  Com- 
pany of  the  one  part  and  the  Elizabethtown,  Lexington 
and  Big:  Sajidy  Railroad  Company  and  the  Chesapeake 
and  Ohio  Railway  Company  of  the  second  part  by  which 
the  Louisville  and  Nashville  Railroad  Company  granted 
to  the  other  two  companies  jointly  and  severally  the 
right  to  use  jointly  with  it  its  line  of  railway  between 
Lexington  and  Louisville,  Kentucky,  including  sidings, 
and  switches,  water  tanks,  real  estate,  and  all  other 
property  incident  and  necessary  to  the  use  of  the  rail- 
road for  the  purpose  of  running  passenger  and  freight 
trains.  It  was  stipulated  in  the  contract  that  all  business 
originating  upon  the  line  between  Louisville  and  Lex- 
in^on,  exclusive  of  business  from  either  of  these  points 
to  the  other,  should  belong  exclusively  to  the  grantor, 
and  that  the  grantees  should  pay  the  grantor  a  certain 
per  cent  of  all  fares  collected  by  them.  Li  addition  to 
this  they  were  to  pay  a  rental  of  $5,000  a  month.  The 
seventh  clause  of  the  contract  is  in  these  words : 

**  Seventh.  In  addition  to  the  fixed  rentals  or  in- 
terest moneys  and  other  payments  to  be  paid  as.here^ 
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iiiflf ter  provided  the  second  parties  agree  to  pay  such 
proportion  of  the  cost  of  maintexumce,  ^pairs,  re- 
newals, and  improvements  of  that  x>art  of  the  road 
jointly  nsed,  and  sneh  proportion  of  the  wages  of  tele- 
graph operators  and  other  employes  and  officers  in  the 
joint  service  of  the  two  parties  nnder  this  contract,  as 
the  number  of  engines  and  car  miles  of  the  parties  of 
the  second  part  mn  over  said  railway  bears  to  the  total 
nnmber  of  engines  and  car  miles  mn  over  said  rail- 
way; it  being  understood  and  agreed  that  no  charge 
shall  be  made  for  services  of  general  or  accounting  offi- 
cers of  the  party  of  the  first  part,  except  for  snch  as  are 
actually  ''employed  in  conducting  the  business  of  this 
particular  part  of  the  lines  of  the  pajrty  of  the  first  part 

''The  said  second  parties  also  agree,  as  part  pay- 
ment for  their  said  use  of  said  line  of  railway  and 
facilities,  to  pay  to  the  said  first  party  their  like  pro- 
portionate share  of  all  taxes  and  public  rates  assessed 
on  such  portion  of  first  parties  said  line  of  railway,  such 
share  of  said  taxes  and  public  rates  to  be  based  jxpon 
the  car  and  engine  mileage  as  hereinbefore  provided  in 
regard  to  maintenance,  etc.,  which  share  of  taxes  and 
public  rates  shall  be  paid  to  the  first  party  bv  the  second 
parties  within  fifteen  days  from  the  date  wten  the  first 
party  presents  to  the  second  parties,  or  either  of  them, 
receipted  tax  bills  showing  the  amount  of  taxes  paid  by 
first  party  on  such  portion  of  its  railway. 

"The  first  party  shall  keep  an  accurate  account  of 
all  such  cost  and  expense  of  maintenance,  etc.,  to  be 
jointly  borne  by  the  parties  hereto,  and  shall  furnish 
the  second  parties  with  a  copy  of  the  same  on  or  before 
the  fifteenth  day  of  each  month  succeeding  the  month 
for  which  statement  is  rendered  and  the  amount  due 
from  the  second  parties  to  the  first  party  on  such  ac- 
count shall  be  paid  on  or  before  the  fifteenth  day  of 
the  month  following  the  month  in  which  said  state- 
ment is  rendered.  Satisfactory  evidence  of  all  dis- 
bursements made  on  account  of  maintenance  or  addi- 
tional construction,  shall  be  furnished  as  desired  by  the 
second  parties. '* 

The  controversy  before  us  arises  upon  the  proper 
construction  of  the  words  "all  taxes  and  public  rates 
assessed  on  such  portion  of  first  party's  said  line  of 
railway/'  Under  sections  4096-4098  Ky.  Stats.,  the  value 
of  all  the  railroads  of  the  state  for  the  purpose  of  be- 
ing operated  as  carriers  of  freight  and  passengers  in- 
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eluding  engines  and  cars,  depot  grounds  and  improve* 
ments  and  other  real  estate  is  fixed  by  the  railroad  com- 
mission. In  addition  to  this  valuation  of  the  physical 
properties  of  every  railroad  company  by  the  railroad 
commission^  the  Board  of  Valuation  and  Assessment 
under  sections  4077-4081  Ky.  Stats.,  ascertains  the  total 
value  of  all  the  property  of  every  railroad  company  in- 
cluding all  its  franchises  and  incorporeal  rights  or  in- 
tangible property,  and  from  this  total  valuation  is  sub- 
tracted the  value  of  its  physical  property  as  fixed  by 
the  railroad  commission.  The  balance  left  is  the  amount 
on  which  a  tax  is  levied  under  these  sections,  and  this 
tax  as  well  as  the  tax  on  the  physical  property  is  ap- 
portioned to  each  taxing  district  accordmg  to  the  num- 
ber of  miles  of  the  railroad  in  it.  The  grantees  in  the 
above  contract  insist  that  they  are  liable  under  the  con- 
tract only  for  their  proportion  of  the  taxes  on  the  phys- 
ical property  of  the  railway  between  Lexington  and 
Louisville,  excluding  the  engines  and  cars  of  the 
grantor.  The  grantor  insists  that  they  are  liable  for 
their  proportion  of  the  entire  tax  levied  on  the  valuation 
fixed  by  the  railroad  commission,  and  in  addition  to  this 
for  their  proportion  of  its  franchise  tax  as  fixed  by 
the  Board  of  Valuation  and  Assessment.  The  circuit 
court  sustained  the  latter  view.    The  grantees  appeal. 

In  Louisville  and  Nashville  Bailroad  Company  v. 
City  of  Henderson,  154  Ky.,  575,  we  hold  that  the 
franchise  tax  levied  under  sections  4077-4081  Ky.  Stats., 
is  only  a  tax  on  the  intangible  property  of  the  company. 
The  assessment  made  by  the  railroad  commission  under 
section  4096  Ky.  Stats.,  is  made  as  the  value  of  the  phy- 
sical property  of  the  railroad  company  **for  the  pur- 
pose of  being  operated  as  a  carrier  of  freight  and  pas- 
sengers. *'  The  contract  before  us  binds  the  grantees 
to  pay  their  **  proportionate  share  of  all  taxes  and  pub- 
lic rates  assessed  on  such  portion  of  first  party's  said 
line  of  railway. '*  This  language  naturally  construed 
includes  only  taxes  levied  upon  the  line  of  railway  be- 
tween Lexington  and  Louisville,  and  when  this  line  of 
railway  is  assessed  at  its  value  for  the  purpose  of  being 
operated  as  a  carrier  of  freight  and  passengers,,  the 
taxes  on  such  assessments  are  all  that  the  language  of 
the  contract  naturally  construed,  fairly  includes.  To 
hold  that  these  words  iaclude  taxes  on  the  intangible 
property  of  the  grantor  would  be  to  extend  their  mean- 
ing beyond  the  words  of  the  contract    To  illustrate,  the 
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rent  which  the  grantees  pay,  the  money  which  they  torn 
over  from  the  fares  collected  hy  them,  all  go  to  gwell  the 
income  of  the  grantor,  and  to  increase  the  amount  of  its 
assessment  nnder  section  4077,  and  manifestly  it  was 
not  contemplated  hy  the  contract  that  the  grantees  were 
to  pay  taxes  on  the  money  which  they  paid  the  grantor 
for  rent  The  grantor  may  own  a  large  amount  of  stocks 
and  bonds,  or  other  personal  property,  but  certainly  it 
was  not  contemplated  by  the  contract' that  the  grantees 
were  to  pay  the  taxes  on  these.  We  have  decided  that 
the  grantees  exercise  their  own  franchise  over  this  line 
of  railway,  and  must  pay  a  franchise  tax  thereon.  (Jef- 
ferson CJo.  V.  Board,  etc.,  117  Ky.,  531).  And  certainly 
it  was  not  contemplated  that  the  grantees  were  to  x>ay 
their  own  franchise  taxes  for  operating  these  roads,  and 
in  addition  pay  a  part  of  the  grantor's  franchise  tax. 

As  to  the  engines  and  cars  of  the  grantor  we  reach 
a  similar  conclusion.  The  grantees  have  no  use  of  these 
engines  and  cars  as  they  use  their  own  engines  and  cars. 
In  contracting  that  they  would  pay  their  share  of  the 
taxes  on  the  railroad,  they  were  evidently  influenced  by  • 
the  fact  that  they  enjoyed  the  use  of  the  railroad,  but  it 
is  not  to  be  presumed  that  they  were  to  pay  taxes  on 
engines  and  cars  which  they  did  not  use  and  which  were 
used  exclusively  by  the  grantor.  The  language  of  the 
contract  only  includes  taxes  on  the  railroad.  It  is  true 
that  in  valuing  the  railroad  at  so  much  a  mile,  the  rail- 
road commission  takes  into  consideration  the  engines 
and  cars,  and  includes  them  in  the  assessment.  But 
how  much  these  things  swell  the  assessment  can  readily 
be  ascertained  by  reference  to  the  reports  filed  with  the 
railroad  commrssion  and  comparing  the  values  ^ven 
in  the  reports  with  the  values  fixed  by  the  conmiission. 

We,  therefore,  conclude  that  the  grantees  under  the 
contract  are  not  liable  either  for  the  franchise  tax  of 
the  grantor  or  for  the  taxes  on  its  engines  and  cars. 

Judgment  reversed  and  cause  remanded  for  a  judg- 
ment as  above  indicated. 


Jones  V.  Commonweakli. 

(Decided  June  20,  1918). 

Appeal  from  Whitley  Circuit  CJourt. 

1.     CriminaJ  Law— Trial— Evidence— Private  WrltingB— Admissibility, 
-^n  a  prosecution  for  assault  irith  intent  to  have  carnal  knovrledto 
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of  a  female,  an  anonymous  letter  containing  an  offer  of  a  reward 
In  money  to  any  girl  who  would  prefer  charges  against  the  accused 
which  would  result  in  his  prosecution,  conyiction  and  confinement 
in  the  penitentiary,  if  Imowledge  of  the  contents  thereof  afe 
brought  home  to  the  prosecuting  witness.  Is  admissible  as  tending 
to  show  the  motire  of  the  proaecuting  witness  in  inrestigating  the 
prosecution.  Unless  such  Imowledge  on  the  part  of  the  prose- 
cuting witness  is  shown^  such  writing  is  incompetent  for  any 
purpose. 
8.  Criminal  Law— Trial — Continuance— Affidavit  as  to  Statements  of 
Absent  Witnesses. — ^It  is  error  for  the  trial  court  to  refuse  a  con- 
tinuance, where  trial  is  ordered  at  the  indicting  term  and  accused 
has  filed  his  affidavit  showing  due  diligence  in  proourhig  the 
attendance  of  material  witnesses  and  setting  forth  facts  the 
absent  witnesses  would  swear  to,  if  present,  unless,  with  the 
consent  of  the  Commonwealth  attorney,  such  statements  of  the 
absent  witnesses  should  be  admitted  by  the  Commonwealth  to 
be  true  and  so  read  to  the  Jury. 

R.  S.  nOSB  for  appellant 

JAMES  GARNETT,  Attorney  General,  OVERTON  S.  HOGAN,  As- 
sistant Attorney  General  for  appellee. 

Opinion  of  the  Court  by  Judge  Lassing — ^Reversing. 

Andl  Jones  was  indicted  and  tried,  at  the  February, 
1913,  term  of  the  Whitley  Circuit  Court,  on  the  charge 
of  assault  with  intent  to  have  carnal  knowledge  of  Ella 
Francis.  He  was  found  guilty  and  given  an  indetermi- 
nate sentence  of  from  two  to  seven  years  in  the  peniten- 
tiary. To  reverse  that  judgment,  he  prosecutes  this 
appeal. 

While  several  grounds  are  set  up  in  the  motion  for  a 
new  trial,  but  two  are  relied  upon  for  reversal  here. 
Error  of  the  court  in  refusing  to  grant  him  a  continu- 
ance, and  error  in  excluding  evidence. 

The  prosecuting  witness,  Ella  Francis,  was  a  j^rl 
fourteen  years  old.  She  lived  some  four  or  five  miles 
from  the  home  of  appellant.  On  Sunday  afternoon,  ap- 
pellant went  to  the  home  of  her  father  an<3L  with  his  con- 
sent, employed  her  to  work  for  him.  On  the.  day  follow- 
ing, appellant  sent  his  wife  for  her^  and  they  reached  ap- 
pellant's home  about  four  o'clock  in  the  afternoon.  She 
remained  there  over  night  and  left  sometime  the  follow- 
ing day,  arriving  home  either  just  before  or  shortly  after 
the  noon  hour.  Later  in  the  day,  she,  in  company  with 
her  fattier,  went  before  a  justice  of  the  peace  and  caused 
a  warrant  to  be  issued  for  appellant,  charging  him  with 
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the  offense  for  which  he  was  ultimately  iadicted  and 
tried. 

She  testified  that  on  the  evening  of  her  arrival,  in  the 
absence  of  his  wife  from  the  room,  appellant  made  inde- 
cent proposals  to  her ;  that  she  was  put  to  sleep  in  a  room 
adjoiiung  that  in  which  appellant  and  his  wife  slept; 
that  before  daylight  and,  according  to  her  best  judg- 
ment, about  five  o'clock  in  the  morning,  she  was 
awakened  by  appellant  attempting  to  jget  into  the  bed 
with  her;  that  he  took  hold  of  her  and,  in  addition  to 
making  indecent  proposals  to  her,  assured  her  that  he 
could  prevent  any  evil  consequences  resulting  from  her 
having  intercourse  with  him,  that  she  broke  away  from 
him,  went  into  the  other  room  and  attempted  to  notify 
his  wife  as  to  his  behavior;  that  he  followed  her  into 
the  room  and  got  in  bed  Tsath  his  wife,  and  left  her  sitting 
by  the  fire ;  that  as  soon  as  it  was  daylight  she  left  with- 
out eating  breakfast,  and  returned  to  her  home. 

Appellant  testifies  to  her  arrival  at  his  house  about 
the  time  indicated  by  her  in  her  testimony;  denied  that 
he  made  any  indecent  proposals  to  her;  says  that  she 
slept  that  night  with  his  wife,  while  he  occupied  a  bed 
in  another  room;  alleges  that  she  was  not  cleanly  in  her 
habits  and,  upon  conference  with  his  wife,  they  decided 
that  they  (6d  not  want  to  keep  her  and  sent  her  home. 

The  trial  took  place  at  the  indictment  term.  He  filed 
his  affidavit  alleging  that  he  was  not  ready  for  trial  by 
reason  of  the  absence  of  certain  material  witnesses.  He 
set  out  in  this  affidavit  what  these  witnesses,  if  present, 
would  swear  to,  and  alleged  that  he  had  caused  sub- 
poenas to  be  issued  for  them  and  placed  in  the  hands  of 
the  sheriff,  that  he  was  unable  to  find  the  subpoenas  and 
did  not  know  whether  they  had  been  served  or  not.  The 
court  overruled  his  motion  for  a  continuance,  caused  an 
attachment  to  be  issued  for  the  witness,  some  of  whom 
were  brought  into  court  in  response  thereto.  Others 
were  not. 

The  trial  proceeded.  During  its  progress,  appellant 
offered  to  show  that  an  ananymous  letter  had  been  found 
pinned  to  the  door  of  a  schoolhouse  in  a  district  adjoin- 
ing that  in  which  the  prosecuting  witness  lived.  In  this 
letter,  a  reward  of  $50  was  offered  to  any  girl  who  would 
prefer  such  charges  against  appellant  as  would  result  in 
his  conviction  and  confinement  in  the  penitentiary.  The 
court  refused  to  permit  this  anonymous  letter  to  be  read 
in  evidence  to  the  jury,  evidently  upon  the  theory  that 
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appellant  had  failed,  in  any  wise,  to  connect  the  prose- 
cuting witness  with  it  or  to  show  that  she  had  any  knowl- 
edge of  its  existence.  Of  this  ruling  appellant  com- 
plains. 

Undoubtedly,  if  the  prosecuting  witness  could  be 
shown  to  have  had  knowledge  of  the  offer  of  a  reward  of 
$50  for  preferring  charges  against  appellant  that  would 
result  in  his  conviction  and  imprisonment  in  the  peniten- 
tiary, this  evidence  should  go  to  the  jury  for  what  it  is 
worth  as  tending  to  establish  a  motive  on  the  part  of  the 
prosecuting  witness  for  instigating  the  prosecution. 
But,  inasmuch  as  it  was  not  shown  that  she  ^  had  any 
knowledge  of  the  existence  of  such  writing  and  in  the  ab- 
sence of  facts  and  circumstances  adduced  in  evidence, 
from  which  it  could  fairly  be  inferred  that  knowledge  or 
information  of  the  contents  of  this  writing  had  been 
brought  home  to  her,  the  court  properly  held  it  incompe- 
tent for  any  purpose. 

In  his  affidavit  for  a  continuance,  appellant  alleged 
that  he  could  prove  by  certain  of  the  absent  witnesses 
that  the  prosecuting  witness  was  an  unchaste  character, 
lewd  and  dissolute  in  her  habits.  Evidence  of  this  char- 
acter is  admissible  for  the  purpose  of  affecting  the  credi- 
bility of  the  prosecuting  witness,  and  as,  under  the  evi- 
dence adduced,  the  jury  had  merely  her  statement  upon 
the  one  side  and  appellant's  upon  the  other,  the  ma- 
teriality of  evidence  of  this  character  is  at  once  appar- 
ent. 

Under  section  189  of  the  Criminal  Code  regulating 
procedure,  where  an  application  for  a  continuace  is  made 
at  the  indictment  term,  when  the  affidavit  was  made  by 
appellant,  showing  the  exercise  of  due  diligence  on  his 
part  in  procuring  the  attendance  of  his  witnesses  and 
that,  notwithstanding  such  diligence,  he  had  failed  to 
procure  their  attendance  and  the  affidavit,  in  other  par- 
ticulars conforming  to  the  requirements  of  the  law,  the 
court  should  either  have  granted  the  continuance  or  else 
have  directed  the  trial  to  proceed  with  the  consent  of  the 
Concanonwealth's  attorney  that  the  affidavit  as  to  what 
the  absent  witnesses  would  say  might  be  ready  to  the 
jury  as  true.  Under  this  well  recognized  and  established 
rule  of  practice,  had  the  statement  of  these  absent  wit- 
nesses, as  found  in  this  affidavit,  been  read  to  the  jury, 
the  Commonwealth's  attorney  would  have  been  put  to 
the  necessity  of  admitting  that  the  prosecuting  witness 
was  of  lewd  and  dissolute  habits  and  he  would  not  have 
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been  permitted  to  introduce  evidence  to  the  contrary. 
Thns,  it  is  at  once  apparent  that  such  admission  on  the 
part  of  the  Commonwealth  would  have  been  most  dam- 
aging to  its  case  and  would  have  been  correspondingly- 
advantageous  to  the  accused.  When  an  affidavit  is  filed 
at  the  indictment  term  seeking  a  continuance  and  the 
statements  therein  contained  show  that  the  affiant  has 
used  diligence  to  procure  the  attendance  of  his  witnesses 
and  then  sets  out  in  his  affidavit  a  statement  of  what  the 
absent  witnesses,  if  present,  would  swear  to,  and  that 
they  are  absent  without  his  knowledge,  procurement  or 
consent,  unless  the  Commonwealth  will  agree  that  the 
statement  of  what  the  absent  witnesses  would  testify  to 
shall  be  read  to  the  jury  as  true  and  conceded  by  him  to 
be  true,  it  is  the  duty  of  the  trial  court  to  continue  the 
case. 

The  affidavit  in  the  case  at  bar  meets  these  require- 
ments of  the  law,  and  the  court  erred  in  not  granting  a 
continuance. 

If,  upon  another  trial,  appellant  is  able  to  show  that 
the  prosecuting  witness  knew  of  the  existence  of  this 
anonymous  letter  offered  in  evidence  upon  the  last  trial, 
or  can  show  circumstances  from  which  it  might  be  reason- 
bly  inferred  that  she  had  knowledge  or  notice  of  its  ex- 
istence, then  the  writing  should  be  achnitted  in  evidence 
as  tending  to  show  a  motive  for  the  prosecution.  In  the 
absence  of  such  showing  on  the  part  of  appellant,  this 
writing  is  not  competent  for  any  purpose. 

Because  of  the  error  of  the  trial  court  in  refusing  to 
grant  a  continuance  or  permitting  the  affidavit  as  to 
what  the  absent  witnesses  would  say  to  be  read  to  the 
jury  as  true,  the  case  must  be  reversed  for  further  pro- 
ceedings consistent  herewith,  and  it  is  so  ordered. 


Cumberland    Telephone  &  Telegrsqph  Company  ▼• 

Brandon. 

(Decided  June  20,  1913). 

Appeal  from  Calloway  Circuit  Court. 

Telephone  and  Telegraph  Companies — ^Power  of  Operator  to  Con* 
tract— Contract  to  Deliver  Oral  Message— Actual  Authority^-Ap- 
fparent  Authority — ^Rule. — ^A  rule  of  a  telephone  company  foi^id- 
ding  operators  to  dellTer  oral  messages  is  reasonable,  but  the 
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publication  of  the  rule  In  books  issued  to  its  Bnbscribem  is  not 
notice  to  one  not  a  subscriber,  and  a  contract  with  a  non-sub- 
BCiiber  made  by  an  operator  to  delirer  an  oral  message  upon  the 
payment  of  a  fee  of  26  cents,  being  within  the  scope  of  his  ap- 
parent authority,  is  binding  on  the  company  in  the  absence  of 
notice  to  the  sender  of  any  limitation  upon  the  power  of  the 
operator  to  contract. 

WHBELER  &  HUQHES  for  appellant 

HOLLAND  &  HANBBRRY  and  THOMAS  P.  COOK  for  appeUee. 

Opikion  of  the  Coxtbt  by  William  Bogebs  Clay, 
COMMISSIONEB — ^AflSiniing. 

Plaintiff,  John  Brandon,  brought  this  action  against 
defendant,  Cumberland  Telephone  &  Telegraph  Com- 
pany, to  recover  damages  for  its  failure  to  deliver  to 
him  a  message  announcing  that  his  mother  was  not  ex- 
pected to  live.  On  the  first  trial  of  the  case  the  court 
directed  a  verdict  in  favor  of  defendant.  In  reversing 
the  case  the  court  said: 

**  Whether  or  not  Phillips,  as  a  local  subscriber,  had 
a  right  to  demand  that  this  message  be  delivered,  or 
whether  or  not  the  company  was  engaged  in  the  busi- 
ness of  delivering  messages  for  local  subscribers,  or 
whether  or  not  the  operator  at  Murray  had  authority  to 
receive  this  message  and  agree  to  deliver  it,  or  what  his 
duties  were  in  connection  with  messages  of  this  char- 
acter, we  refrain  from  discussing.  We  only  decide  that 
on  the  facts  before  us  the  case  should  have  gone  to  the 
jury." 

On  the  return  of  the  case  another  trial  was  had  which 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  $500.  The  defendant  appeals. 

The  facts  developed  on  the  trial  are  substantially  as 
follows:  On  March  8,  1911,  plaintiff  was  a  resident  of 
the  city  of  Murray,  Kentucky,  and  resided  within  three 
blocks  of  the  exchange  of  the  defendant.  His  brother- 
in-law,  A.  B.  Phillips,  lived  about  eight  miles  in  the 
country.  Neither  plaintiff  nor  his  brother-in-law  was  a 
subscriber  of  the  defendant.  Phillips  was  a  subscriber 
to  the  Hazel  Telephone  Company,  and  had  an  instru- 
ment in  his  house.  Plaintiffs  mother,  who  lived  with 
Phillips,  had  been  in  feeble  health  for  some  time.  Ac- 
cording to  the  evidence  for  plaintiff,  she  was  taken  sud- 
denly worse  on  March  8th.  Some  time  between  seven 
-and  eight  o'clock,  p.  m.,  Phillips  called  the  Hazel  ex- 
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change  and  got  connection  with  the  defendant's  ex- 
change at  Murray.  He  asked  the  operator  at  Murray 
if  he  could  deliver  a  message  for  him  to  John  Brandon. 
The  operator  told  him  he  could,  hut  it  would  cost  him 
a  quarter.  Whereupon  Phillips  said,  "All  right;  I  will 
pay  that,  or  whatever  you  charge.'  The  operator  ttiere- 
upon  agreed  to  deliver  the  message.  Phillips  then  gave 
to  the  Murray  operator  the  following  message:  ''John 
Brandon,  Murray,  Ky.,  Tour  mother  is  not  expected  to 
live  until  morning.  Come  at  once.  A.  B.  Phillips." 
This  message  was  repeated  hy  the  Murray  operator  to 
Phillips.  The  message  was  never  delivered  to  plaintiff, 
had  he  received  it,  he  says,  he  could  and  would  have  gone 
at  once  to  his  mother's  hed-side,  and  could  have  reached 
her  before  her  death,  which  occurred  about  11 :15  a.  m., 
the  next  day.  The  evidence  for  plaintiff  further  tends 
to  show  that  there  was  a  contract  between  the  two  com- 
panies by  which  the  subscribers  of  each  had  the  right 
to  talk  to  any  subscriber  of  the  other,  and  that  either 
company,  in  performing  a  service  for  the  subscriber  of 
the  other,  looked  to  the  other  company  to  collect  its  fees. 
In  this  case  the  fee  of  25  cents  was  collected  by  the 
Hazel  Company. 

According  to  the  evidence  for  the  defendant,  no.  mes- 
sage from  Phillips  to  Brandon  was  received  at  the  ex- 
change at  Murray  between  seven  and  eight  o'clock.  It 
was  not  received  until  between  ten  and  eleven  o'clock 
that  night.  Bynum,  the  operator  in  charge  at  that  time, 
says  that  he  had  a  conversation  with  Phillips  between 
ten  and  eleven  o'clock  on  the  night  of  the  8th.  As  to 
the  conversation,  he  testifies  as  follows: 

**I  received  a  message  from  Mr.  Phillips.  Mr.  Phillips 
called  and  asked  if  that  was  Murray.  I  said  'Yes, 
sir.'  He  says  'I  will  0.  K.  a  10  cent  message  fee,  and  pay 
it  the  next  time  I  come  to  Murray,  if  you  will  send  word 
to  Mr.  Brandon  that  his  mother  is  very  ill.'  I  says  'I 
will  try  to  get  word  to  him.'  I  tried  everywhere— all 
points  in  town — ^where  I  thought  I  could  find  a  mes- 
senger boy,  and  couldnt'  find  one  nowhere;  it  was  about 
eleven  o'clock  at  night." 

Bynum  further  says  that  he  called  at  the  livery 
stable  where  he  generally  found  messenger  boys,  and 
also  the  hotel  and  several  groceries,  but  failed  to  find  a 
messenger.  He  knew  he  had  no  authority  to  take  a  mes- 
sage and  deliver  it  to  Brandon  for  pay.  He  didn't  agree 
to  deliver  said  message  for  pay.    He  attempted  to  de^ 
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liver  the  message  as  a  matter  of  accommodation  to  Mr. 
Phillips  and  Mr.  Brandon,  whom  he  knew.  Defendant 
also  introduced  the  books  of  the  company  which  are 
printed  and  delivered  to  the  subscribers  of  the  Murray- 
exchange.  These  books  contain  the  rules  that  were  in 
force  at  the  time,  and  one  of  the  rules  is  as  follows: 
**  Employees  of  the  Cumberland  Telephone  &  Telegraph 
Company,  Incorporated,  are  positively  forbidden  to 
take  oral  messages.**  There  was  also  evidence  to  the 
effect  that  while  Phillips,  as  a  subscriber  of  the  Hazel 
Telephone  Company,  under  the  contract  between  the 
companies,  had  the  right  to  demand,  through  defend- 
ant's exchange  at  Murray,  connection  with  any  sub- 
scriber of  defendant's  Murray  exchange,  yet  the  agree- 
jnent  did  not  authorize  any  subscriber  to  either  the 
Hazel  or  Murray  exchange  to  use  the  long  distance  toll 
lines  of  the  defendant  without  paying  therefor.  The 
evidence  shows  that  Bynum,  the  operator  in  charge  of 
the  switching  at  the  Murray  exchange,  was  a  local  oper- 
ator. In  order  to  deliver  the  message  he  would  have 
been  compelled  to  leave  the  switch-board.  It  was  fur- 
ther shown  that  defendant  was  not  engaged  in  the  busi- 
ness of  delivering  messages  for  local  subscribers  for 
pay. 

The  principal  contention  of  the  defendant  is  that  the 
trial  court  erred  in  refusing  to  direct  a  verdict  in  its 
favor.  The  basis  of  this  contention  is  that  a  telephone 
company  has  the  undoubted  power  to  make  reasonable 
rules  and  regulations  regarding  the  conduct  of  its  busi- 
ness with  the  public ;  that  the  rule  forbidding  employees 
to  take  oral  messages  is  reasonable;  that  the  publica- 
tion of  the  rule  in  the  book  which  defendant  issued  to 
its  subscribers  was  sufficient  notice  to  its  patrons,  in 
the  absence  of  actual  knowledge  on  the  part  of  such 
patrons,  that  it  was  not  within  the  scope  of  the  oper- 
ator's apparent  authority  to  contract  for  the  delivery 
of  an  oral  message,  and  as  the  company  did  not  hold 
itself  out  as  contracting  to  receive  or  deliver  oral  mes- 
sages at  the  local  exchange,  it  is  not  liable  for  a  failure 
to  deliver  such  message,  though  the  local  operator 
agreed  to  deliver  it.  The  evidence  in  this  case,  how- 
ever, shows  that  Bynum  was  the  operator  in  charge 
both  of  local  and  long  distance  connections.  It  was  cer- 
tainly not  incumbent  upon  Phillips  to  call  for  any  super- 
ior officer  and  ascertain  whether  or  not  Bynum  had  au- 
thority to  make  the  contract  in  question.    As  Bynum  was 
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in  charge,  and  was  the  only  person  to  whom  Phillips 
was  required  to  look,  Phillips  had  the  right  to  assume, 
in  the  absence  of  notice  to  the  contrary,  that  he  had  au- 
thority to  bind  the  company.  Bynum^s  act,  therefore, 
was  clearly  within  the  scope  of  his  apparent  authority. 
The  mere  publication  of  the  rule  in  question,  in  the 
books  issued  to  its  subscribers,  was  not  notice  to  Phil- 
lips, who  was  a  non-subjscriber.  It  is  argued,  however, 
that  this  view  of  the  law  places  the  telephone  company 
at  the  mercy  of  an  operator  who  disobeys  its  rules,  for 
he,  in  violation  of  its  rules,  may  make  a  contract  that 
will  subject  it  to  a  liability  never  contemplated  by  it. 
In  a  sense  this  is  true,  but  it  is  a  risk  which  the  prin- 
cipal always  takes  when  he  invests  an  agent  with  ap- 
parent authority.  In  such  a  case  one  of  two  things  must 
happen :  Either  the  company  or  the  patron  must  suffer. 
No  fault  can  be  imputed  to  the  patron,  for  he  acts  with- 
out knowledge  of  any  limitation  on  the  power  of  the 
operator.  The  company,  however,  employs  and  dis- 
charges the  operator.  It  has  control  over  him.  If  he 
exceeds  his  actual  authority  and  makes  a  contract 
within  the  scope  of  his  apparent  authority,  he  is,  never- 
theless, the  company's  agent,  and  the  loss  should  fall 
upon  it,  whose  fault  it  is  in  having  an  agent  who  vio- 
lates its  rules,  rather  than  upon  the  patron,  who  has  no 
control  over  him  and  who  is  in  no  way  responsible  for 
his  acts.  It  is  immaterial  that  the  company  had  no  mes- 
senger at  hand  by  means  of  which  it  could  carry  out  the 
contract.  If  notice  of  the  operator's  limited  authority 
was  not  brought  home  to  Phillips,  the  making  of  the  con- 
tract in  question  was  within  the  scope  of  the  operator's 
apparent  authority,  and  the  company  is  bound  by  the 
contract  which  he  made,  and  the  fact  that  he  had  no 
means  of  carrying  out  the  contract  is  no  defense.^  This 
rule  does  not  conflict  with  the  doctrine  laid  down  in  the 
case  of  Cumberland  Tel.  &  Tel.  Co.  v.  Atherton,  112  Ky., 
155.  In  that  case  the  contract  to  deliver  the  message 
was  made  by  a  messenger  boy.  The  court  held  that  the 
nature  of  his  agency — a  mere  messenger — was  notice  of 
the  limitation  upon  his  power  to  enter  into  contracts 
for  the  telephone  company. 

While  one  of  the  instructions  is  subject  to  verbal 
criticism,  we  conclude  that  the  instructions  fairly  pre- 
sented the  law  of  the  case. 

Judgment  aflSrmed. 
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Pugh  V.  Jackson,  Ju 

(Decided  June  20,  1913). 

Appeal  from  Laurel  Circuit  Court. 

1.  Contracts — ^Damages — ^Pleading. — ^Where  plaintifE  leased  a  coal 
mine  from  a  company  of  "which  defendant  was  president,  and 
defendant  agreed  with  plaintifr  to  ma'ke  his  pay  rolls  at  the  end 
of  each  week,  and  plaintifE  seeks  damages  for  a  breach  of  the 
contract  by  defendant,  a  petition  which  sets  forth  the  terms  of 
the  agreement,  the  consideration,  the  violation  of  the  agree- 
ment by  defendant,  the  fact  that  plaintiff  could  and  would  have 
mined  the  coal  at  a  profit,  and  that  he  was  damaged  by  defend- 
ant's breach  of  the  contract  in  the  sum  of  f  1,260,  is  sufficient. 

2.  Contracts — ^Validity. — ^Where  plaintiff  leases  a  mine  from  a  com- 
pany of  which  defendant  is  president,  and  agrees  with  plaintiff 
to  make  his  weekly  pay  rolls  until  all  the  coal  is  mined,  the 
contract  is  not  yoid  for  indefiniteness. 

3.  Contracts — Consideration. — ^Where  plaintiff  has  leased  a  mine 
from  a  company  of  which  defendant  is  president,  and  the  de- 
fendant is  to  make  plaintifTs  weekly  pay  rolls  in  consideration 
of  a  commission  of  5  cents  per  ton  for  selling  the  coal,  the  con* 
sideration  is  sufficient  to  support  the  contract 

i.  Contracts — ^Evidence — ^Peremptory  Instruction. — ^Where  plaintiff 
leases  a  coal  mine  from  the  comipany  of  which  defendant  is  presi' 
dent,  and  defendant  in  consideration  of  a  commission  of  five  cents 
per  ton  for  selling  the  coal,  agrees  to  make  the  weekly  pay  rolls 
for  plaintiff,  defendant  is  not  entitled  to  a  peremptory  instruction 
on  the  ground  that  for  the  first  two  weeks  the  mine  was  operated 
the  pay  rolls  exceeded  the  output  of  the  mine,  in  view  of  the 
evidence  to  the  effect  that  the  mine  had  to  be  cleaned  up  and 
put  in  proper  condition,  and  it  cannot  be  said  as  a  matter  of  law 
that  defendant  gave  plaintiff  a  reasonable  opportunity  to  deter- 
mine whether  or  not  the  coal  could  have  been  mined  at  a  profit. 

6.  Contracts — Breach — ^Damages — Instruction. — ^In  an  action  for  dam- 
ages for  breach  of  a  contract,  instructions  examined  and  held 
properly  to  present  the  law  of  the  case. 

6  Contracts — ^Damages — Measure. — ^Where  plaintiff  leases  a  mine 
from  a  company  of  which  defendant  is  president,  and  defendant, 
in  consideration  of  a  commission  of  five  cents  per  ton  for  selling 
the  ooal,  agrees  to  make  the  pay  rolls  for  plaintiff,  damages  by 
way  of  profit  for  a  breach  of  the  contract  by  defendant  are  within 
the  reasonable  contemplation  of  the  parties,  and  may  be  recov- 
ered if  not  too  remote  or  speculative  to  be  capable  of  legal  ascer- 
tainment. 

7.  Contracts — Damages. — ^Where  plaintiff  leases  from  a  company  of 
which  defendant  is  president  a  coal  mine,  and  defendant  agrees, 
in  consideration  of  a  commission  of  five  cents  per  ton  for  selling 
the  coal,  to  make  the  weekly  pay  rolls  for  plaintiff,  evidence  in 
an  action  for  breach  of  the  contract  examined  and  held  sufficient 
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to  show  that  plaintiff  could  and  would  have  mined  the  coal  at  a 
profit,  and  to  sustain  a  yerdict  in  his  favor. 

SAM  C.  HARDIN  for  appellant. 

H.  J.  JOHNSON  and  C.  C.  WILLIAMS  for  appellee, 

Opinion  op  the  Coubt  by  William  Boqers  Clay, 
Commissioner — ^Affirming. 

Sometime  prior  to  the  23d  of  February,  1912,  plain- 
tiff, Robert  M.  Jackson,  Jr.,  entered  into  a  contract  with 
the  Pitman  Coal  Company,  which  was  afterwards  re- 
duced to  writing.  Under  this  contract  he  leased  from 
the  Pitman  Coal  Company  all  the  coal  between  the  Pitts- 
burg Coal  Company's  line  and  the  Pitman  Coal  Com- 
pany's switch.  Under  the  terms  of  the  agreement,  plain- 
tiff was  to  receive  85  cents  per  ton,  the  Pitman  Coal 
Company  5  cents  per  ton,  the  Pittsburg  Coal  Company 
5  cents  per  ton,  and  W.  A.  Pugh,  who  as  agent,  was  to 
dispose  of  the  coal,  5  cents  per  ton.  About  the  time  this 
contract  was  entered  into  plaintiff  entered  into  a  verbal 
contract  with  W.  A.  Pugh,  who  was  the  president  of  the 
Pitman  Coal  Company.  Pugh  agreed  **to  make  the 
weekly  pay-roU"  for  plaintiff.  In  other  words,  he  was 
to  furnish  plaintiff  the  money  to  pay  his  hands.  Some 
time  after  this  contract  was  entered  into,  Pugh  refused  to 
comply  with  his  contract,  and  plaintiff  was  compelled  to 
abandon  the  work  because  of  insufficient  funds  to  carry  it 
on.  He  thereupon  brought  this  action  to  recover  damages 
in  the  sum  of  $1,260.  A  trial  before  a  jury  resulted  in  a 
verdict  and  judgment  in  his  favor  for  $600.  Defendant 
appeals. 

The  evidence  shows  that  pursuant  to  the  lease  re- 
ferred to  and  the  oral  contract  with  defendant,  plaintiff 
began  the  work  of  mining.  Before  calling  on  defendant 
for  money  to  pay  his  hands,  plaintiff  used  some  money 
which  he  had  gotten  from  his  wife,  and  all  the  money 
that  he  had.  The  first  week  that  he  applied  to  defendant 
for  money,  defendant  furnished  it.  The  second  week  de- 
fendant declined  to  furnish  any  money.  On  cross-ex- 
amination it  was  developed  that  plaintiff's  pay-roll  for 
the  first  week  as  well  as  that  for  the  second  week  ex- 
ceeded the  market  value  of  the  coal  mined.  Plaintiff 
claims  that  this  was  due  to  the  fact  that  the  mine  was 
dirty  and  out  of  repair,  and  that  his  nlen,  instead  of  be- 
ing engaged  in  the  work  of  mining,  had  to  clean  up  the 
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mine.  In  brief,  the  defendant's  testimony  is  to  the  effect 
that  he  did  not  agree  to  advance  plaintiff  any  money  in 
excess  of  85  per  cent  of  the  coal  mined.  After  defend- 
ant's refnsal  to  make  the  pay  rolls,  plaintiff  endeavored 
to  get  the  money  from  other  quarters,  but  was  unable  to 
do  so.  The  evidence  for  plaintiff  further  shows  the 
amount  of  coal  in  the  mine,  and  that  they  could  have 
mined  the  coal  so  as  to  make  a  profit  of  $1,000  to  $1,200 
under  the  contract.  The  evidence  for  defendant  is  that 
plaintiff  was  actually  mining  the  coal  at  a  loss  at  the 
time,  and  that  if  he  continued  mining  the  coal  he  would 
have  lost  money  under  the  contract. 

The  petition  as  amended  was  not  bad  on  demurrer. 
It  set  forth  in  detail  the  terms  of  the  contract,  the  con- 
sideration* for  the  defendant's  agreement,  to-wit:*The 
fact  that  he  was  to  receive  a  commission  of  5  cents  per 
ton  on  the  sale  of  the  coal ;  the  violation  of  the  agreement 
by  defendant,  the  fact  that  plaintiff  could  and  would 
have  mined,  under  his  contract,  coal  at  a  profit,  and  that 
he  was  damaged  by  defendant's  breach  of  the  contract  in 
the  sum  of  $1,260. 

The  contract  relied  on  is  not  void  on  the  ground  of 
indefiniteness  or  want  of  consideration.  Plaintiff  had  a 
valid  lease  for  the  mine  in  question.  He  alleges  and 
proves  that  the  contract  of  defendant  to  make  the  pay 
rolls  was  to  continue  until  the  coal  was  mined.  The  fact 
that  defendant  would  receive  5  cents  per  ton  for  selling 
the  coal  was  sufiScient  consideration  for  the  contract. 

Defendant  was  not  entitled  to  a  peremptory  instruc- 
tion because  plaintiff's  evidence  showed  that  for  the  first 
two  weeks  the  mine  was  operated  the  pay-rolls  exceeded 
the  value  of  the  output.  Considering  the  fact  that  the 
mine  was  out  of  condition,  and  had  to  be  cleaned  and  put 
in  proper  condition,  it  cannot  be  said  as  a  matter  of  law 
that  defendant  gave  plaintiff  a  reasonable  opportunity 
to  determine  whether  the  coal  could  have  been  mined  at 
a  profit  or  not.  Had  it  been  conclusively  shown  that  the 
plaintiff  could  not  have  mined  the  coal  at  a  profit,  then, 
of  course,  defendant  would  have  been  entitled  to  a  per- 
emptory, for  he  would  not  have  been  required  to  keep  on 
making  the  pay-rolls,  and  risk  his  money  on  the  security 
of  the  coal,  the  value  of  which  was  much  less  than  the 
money  which  he  was  required  to  furnish.  The  jury,  how- 
ever, decided  that  plaintiff  would  and  could  have  mined 
the  coal  at  a  profit 
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The  conrt,  in  its  instrnctions,  told  the  jwry  in  sab- 
stanoe  that  if  they  believed  that  it  was  a  contract  be- 
tween the  parties,  and  that  while  plaintiff  was  engaged 
in  operating  the  mine  defendant  f aUed  and  refused  to 
furnish  plaintiff  sufficient  money  at  the  end  of  each  week 
to  pay  plaintiff's  hands  and  miners  for  their  labor,  and 
further  believed  from  the  evidence  that  plaintiff  could 
and  would  have  mined  all  the  coal  from  said  tract  of 
land,  and  that  he  was  compelled  to  quit  work  and  aban- 
don said  mine  for  lack  of  sufficient  funds  to^pay  his 
hands,  and  by  reason  of  defendant's  failure  to  furnish 
him  sufficient  money  at  the  end  of  each  week  with  which 
to  do  so;  and  further  believe  from  the  evidence  that 
plaintiff  could  and  would  have  operated  said  mine  so 
that  the  cost  of  same  would  have  been  less  than  85  cents 
per  ton  for  all  the  coal  taken  from  the  mine,  then  the  law 
was  for  the  plaintiff  and  the  jury  should  so  find.  On  the 
other  hand,  the  court  told  the  jury  that  if  they  believed 
from  the  evidence  that  under  the  contract  between  plain- 
tiff and  defendant,  defendant  was  to  furnish  the  plain- 
tiff, at  the  end  of  each  week,  only  a  sufficient  amount  of 
money  to  pay  plaintiff  85  cents  per  ton  for  all  the  coal 
he  had  mined  from  the  3^^  acres  of  land  mentioned  in 
the  evidence,  and  placed  in  the  cars  for  shipment  during 
the  week,  then  they  should  find  for  the  defendant. 

In  another  instruction  the  court  fixed  the  measure  of 
damages  at  the  difference  between  85  cents  per  ton  and 
the  cost  of  mining  the  coal  and  placing  it  in  the  railroad 
cars  for  shipment. 

It  will  be  seen  that  the  instructions  present  the  theory 
of  each  side,  and,  in  our  opinion,  are  not  subject  to  criti- 
cism. The  measure  of  damages  is  correct.  This  is  not 
an  ordinary  case  of  a  breach  of  contract  to  lend  money. 
The  defendant  was  not  only  interested  in  the  mine  which 
he  had  leased  to  plaintiff,  but  was  himself  to  receive  a 
commission  of  5  cents  per  ton  for  selling  and  disposing 
of  the  coal.  The  chief  inducement  for  plaintiff  to  lease 
the  mine  was  the  agreement  on  the  part  of  defendant  to 
furnish  him  the  money  to  pay  his  hands  at  the  end  of 
each  week,  as  they  would  work  on  cheaper  terms  if  paid 
in  cash.  Plaintiff  leased  the  mine  to  make  money  out  of 
it.  Defendant  knew  that  he  leased  it  for  that  purpose. 
Under  these  circumstances,  we  conclude  that  the 
damages  by  way  of  profits  which  plaintiff  would  have 
made  were  within  the  reasonable  contemplation  of  the 
parties  at  the  time  of  the  execution  of  the  contract.    The 
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fundamental  and  cardinal  principle  that  underlies  all 
rales  for  the  admeasurement  of  damages  is  that  the  in- 
jured party  shall  have  compensation  for  that  which  he 
has  directly  lost  hy  reason  of  the  act  of  the  other  party, 
so  far  as  such  loss  was  or  ought  to  have  been  in  the  con- 
templation of  the  parties.  This  includes  the  loss  of  au- 
ticipated  proj&ts  where  these  are  capable  of  legal  ascer- 
tainment. Equitable  Mortgage  Co.  v.  Thorn  (Tex.),  26 
S.  W.,  276;  Holt  v.  United  Security  L.  Ins.  &  T.  Co.  (N. 
J.),  72  Atlantic,  301,  21  L.  R.  A.  (N.  S.),  691.  In  the 
present  case  the  profits  were  not  so  speculative  or  remote 
as  to  be  incapable  of  legal  ascertainment.  The  price 
which  plaintiff  was  to  receive  for  the  coal  was  fixed  at 
85  cents,  after  the  payment  of  certain  commissions  and 
royalties.  To  ascertain  the  profits,  therefore,  it  was  only 
necessary  to  determine  the  cost  of  mining  the  coal  and 
placing  it  on  the  car.  There  was  evidence  before  the 
jury  from  which  the  cost  could  be  determined,  and  we 
cannot  say  that  their  finding  is  flagrantly  against  the 
evidence. 

Judgment  afl5rmed. 


American  Patriots  v.  Cavanaugh. 

(Decided  June  20,  913). 

Appeal  from  Christian  Circuit  Court. 

Insurance,  Life — Mutual  Benefit  Societies — ^Action  to  RecoTer  In 
Excess  of  Sum  Paid  Beneficiary — Tender— Necessity  For.— Where 
a  mutual  benefit  society  pays  to  a  beneficiary  a  certain  sum  which 
it  admits  was  due  under  the  policy,  no  tender  of  the  sum  so  paid 
is  necessary  in  order  to  enable  the  beneficiary  to  sue  for  the 
balance  alleged  to  be  due  under  the  contract 
Insurance,  Life — Failure  to  Attach  By-Laws  to  Policy — Statutory 
ProTlsion — ^Effect. — ^A  certificate   of  insurance   issued   by   a  fra* 
temal  benefit  society  in  the  year  1904  is  governed  by  the  pro- 
visions of  section  679,  Kentucky  Statutes,  1903,  requiring  the  by- 
laws of  the  mutual  benefit  society  to  be  attached  to  and  made  a 
part  of  the  certificate,  and  not  by  the  amendment  of  1906,  ex- 
empting fraternal  societies  from  the  operation  of  the  statute. 
Insurance,  Life — Fraternal — Ck>nstitution  and  By-Laws    Not    At- 
tached to  Certificate— Liabilty  Under  Certficate.— ^Where  the  con- 
stitution and  by-laws  of  a  fraternal  benefit  society  are  not  at- 
tached to  the  certificate  of  Insurance,  as  required  by  section  679„ 
Kentucky  Statutes,  1903,  and  cannot,  therefore,  be  received  inr 
evidence  or  considered  a  part  of  the  contract,  a  certificate  of  in- 
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Burance  providing  that  the  members  shall  be  entitled  "to  par- 
ticipate in  the  benefit  fund  of  the  National  Fraternal  Union,  in 
the  sum  of  not  to  exceed  $1,000,  payable  in  case  of  his  death  to 
his  wife,  Elmlra  Cavanaugh,  as  now  or  may  hereafter  be  pro- 
Tided  for  in  the  constitution  and  laws  of  the  order/'  is  a  contract 
of  insurance  for  |1,000. 
4.  Insurance,  Life — Fraternal — Compromise  —  Fraud  —  Eridence.  — 
Where  the  beneficiary  In  a  certificate  of  insurance  accepted  less 
than  was  due  under  the  certificate,  and  sued  to  recoyer  the  bal* 
ance  on  the  ground  that  the  alleged  settlement  was  obtained 
by  fraud,  evidence  examined,  and  held  to  Justify  a  submission 
of  the  question  to  the  Jury. 

HUNTER  WOOD  &  SON  for  appellant 

C.  H.  FDSH  for  appellee. 

Opinion  of  the  Cottbt  by  William    Bogebs   Clay, 

COMMISSIONEB — AflSnUlTlg. 

In  the  month  of  April,  1904,  the  National  Fraternal 
"Union,  a  fraternal  benefit  society  created  and  organized 
Tinder  the  laws  of  this  State,  issued  to  Lee  Cavanaugh, 
of  Hopkinsville,  Kentucky,  a  certificate  of  membership 
-entitling  him  **to  participate  in  the  benefit  fund  of  the 
National  Fraternal  Union,  in  the  sum  of  not  to  exceed 
$1,000,  payable  in  case  of  his  death  to  his  wife  Elmira 
Cavanaugh,  as  now  or  may  hereafter  be  provided  for 
in  the  Constitution  and  Laws  of  the  Order/*  The  cer- 
tificate also  contains  the  following  provision:  **The  Con- 
stitution and  laws  as  now  enacted,  or  as  may  be  herein- 
after legally  enacted,  together  with  the  statements  made 
in  the  application  for  this  certificate  and  the  answers 
made  in  the  application  for  this  certificate  and  the  an- 
swers made  in  the  health  report,  shall  be  and  are  hereby 
made  the  only  contract  or  agreement  which  shall  bind 
the  order  for  any  claims  whatsoever."  Cavanaugh,  in 
writing,  accepted  the  certificate  subject  to  the  terms 
thereof. 

On  May  8,  1907,  the  National  Fraternal  Union  was 
consolidated  with  the  American  Patriots,  another  fra- 
ternal benefit  society,  which  was  organized  and  doing 
business  under  the  laws  of  the  State  of  Uinois.  Under 
the  articles  of  consolidation,  the  business  of  the  consol- 
dated  corporation  was  to  continue  to  be  transacted  under 
the  charter,  constitution  and  by-laws  of  the  American 
Patriots,  as  expressed  in  the  contract  of  consolidation, 
^'now  in  force,  subject  to  amendment  or  repeal  as  ex- 
perience or  conditions  may  require."    After  the  afore- 


Digitized  by  VjOOQIC 


American  Patriots  v.  Cavanaugh.  655 

said  consolidation,  the  American  Patriots  assumed  the 
contracts,  obligations  and  liabilities  of  the  National 
Fraternal  Union,  and  issued  to  Lee  Cavanaugh  the  fol- 
lowing agreement,  which  was  attached  to  the  certificate 
of  insurance : 

*^In  consideration  of  the  contract  of  consolidation 
adopted  by  the  vote  of  the  members  of  the  American 
Patriots  of  Springfield,  Illinois  and  the  National  Fra- 
ternal Union  of  Murray,  Ky.,  both  being  Fraternal 
Beneficiary  Societies,  it  is  hereby  certified  that  the 
American  Patriots  assumes  and  agrees  to  pay  the  bene- 
fits promised  in  Certificate  No.  1598  issued  to  Lee  Cav- 
anaugh by  the  National  Fraternal  Union;  Provided  that 
the  member  is  in  good  standing  at  the  date  of  death  or 
disability  insured  against.*' 

On  May  12,  1908,  the  American  Patriots  adopted 
the  following  amendment  to  its  constitution  and  by- 
laws: 

**Sec.  101.  All  members  of  the  Society  holding 
certificates  of  membership  providing  for  the  payment  of 
death  benefits  but  written  on  lower  rates  than  the  table 
of  rates  as  set  forth  in  Section  52  of  the  Constitution^ 
may  continue  their  membership  in  the  Order  by  paying 
a  lower  rate,  but  each  such  certificate  shall  be  charged 
with  the  difference  between  the  rate  paid  by  the  mem- 
ber and  the  rate  now  in  force  as  shown  by  the  table  of 
rates  set  forth  in  Section  52  for  the  age  at  which  he 
became  a  member  of  the  American  Patriots,  and  for  a 
period  equal  to  the  expectation  of  life  of  a  person  of 
that  age,  as  based  upon  the  American  Experience  Table 
of  Mortality ;  which  amount  shall  be  deducted  from  any 
death  or  total  disability  benefits  that  may  become  due 
thereunder.  *' 

Under  the  foregoing  amendment  there  was  due  on 
the  certificate  in  question  only  $545.84,  whereas  under 
the  by-laws  in  force  at  the  time  the  certificate  was 
issued,  the  amount  due  was  $780.66. 

Li  the  month  of  July,  1910,  Lee  Cavanaugh  died  a 
member  in  good  standing.  The  American  Patriots  paid 
to  his  widow,  Elmira  Cavanaugh,  the  sum  of  $545.84.. 
Thereafter  she  brought  this  suit  against  the  Americam 
Patriots  to  recover  the  difference  between  that  sum  and 
the  sum  of  $780.66,  which  she  alleged  to  be  due  under- 
the  certificate,  pleading  that  the  receipt  from  her  was 
obtained  by  fraud,  and  that  there  was  no  consideration 
for  her  agreement  to  accept  less  than  the  amount  due. 
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Defendant  denied  the  fraud,  and  relied  on  the  settle- 
ment, and  also  pleaded  that  under  its  constitution  and 
by-laws  as  amended,  plaintiff  was  entitled  only  to  the 
sum  paid  her.  The  case  was  submitted  to  the  jury, 
which  returned  a  verdict  in  favor  of  plaintiff.  Judg- 
ment was  entered  accordingly,  and  defendant  apx)eals. 

The  evidence  as  to  the  circumstances  under  which 
payment  was  made  is  as  follows:  Plaintiff  says  that 
defendant's  representative  came  to  her  on  the  morning 
of  the  settlement  and  told  her  that  he  was  in  a  hurry  to 
catch  a  train  which  would  shortly  leave.  She  says  that 
he  represented  to  her  that  all  her  husband  was  entitled 
to  under  the  certificate  was  the  sum  of  $545.84,  and  that 
he  had  a  check  for  her  for  that  amount.  She  told  him 
she  thought  she  was  going  to  get  a  thousand.  He  re- 
plied that  a  man  of  her  husband's  age  did  not  get  as 
much  as  a  young  man,  and  said  that  she  would  have  to 
take  that  amount  or  nothing.  She  further  says  that 
while  she  thought  there  was  more  due  her,  yet  when  the 
agent  told  her  the  amount  he  offered  was  all  that  she 
was  entitled  to,  she,  relying  on  his  statements,  and  not 
knowing  her  rights,  accepted  that  amount,  believing 
that  she  would  get  nothing  if  she  did  not  take  the 
amount  offered.  On  the  other  hand,  the  agent  of  the 
company  testifies  that  he  went  to  Mrs.  Cavanaugh's 
home  on  the  morning  of  the  settlement.  He  explained  to 
her  that  he  had  come  there  to  make  a  settlement.  He 
explained  to  her  that  under  Section  101  of  the  Constitn- 
tion,  the  amendment  adopted  in  the  year  1908,  she  was 
entitled  only  to  the  sum  of  $545.84;  that  the  company 
was  settling  all  claims  under  the  amendment.  He  and 
plaintiff  argued  the  matter  for  quite  a  while,  and 
finally  she  agreed  to  accept  the  check  for  $545.84  as  a 
compromise  settlement  of  her  claim. 

First  it  is  insisted  that  the  court  erred  in  overruling 
defendant's  demurrer  to  the  petition.  The  ground  of 
the  demurrer  is  that  the  petition  failed  to  allege  a 
tender  of  the  amount  paid  plaintiff.  There  is  no  merit 
in  this  contention.  Plaintiff's  claim  grew  out  of  the 
•contract.  It  is  admitted  by  defendant  that  plaintiff  was 
entitled  to  the  amount  paid  her.  So  far  as  that  amount 
is  concerned  there  is  no  controversy.  She  was  entitled 
to  that  sum  in  any  view  of  the  case.  It  was  therefore, 
not  necessary  for  plaintiff  to  restore  to  the  defendant 
the  amount  which  defendant  admitted  to  be  due,  in  order 
to  recover  the  balance  about  which  alone  there  was  a 
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dispute.    Commonwealth  Life  Insurance  Co.  v.  Hughes, 
144  Ky.,  608. 

It  is  insisted  that  under  the  by-laws  as  amended 
plaintiff  was  entitled  to  recover  oiJy  the  amount  paid 
her.  As  to  whether  or  not  the  by-law  in  question  was 
defective  as  to  the  certificate  issued  plaintiff's  husband, 
we  deem  it  unnecessary  to  decide.  At  the  time  the  cer- 
tificate was  issued,  Section  679,  Kentucky  Statutes,  pro- 
vides as  follows : 

**A11  policies  or  certificates  hereafter  issued  to  per- 
sons within  the  Commonwealth  by  corporations  trans- 
acting business  therein  under  this  law,  which  policies  or 
certificates  contain  any  reference  to  the  application  of 
the  insured,  or  the  constitution,  by-laws  or  other  rules 
of  the  corporation,  either  as  forming  part  of  the  policy 
or  contract  between  the  parties  thereto  or  having  any 
bearing  on  said  contract,  shall  contain  or  have  attached 
to  said  policy  or  certificate  a  correct  copy  of  the  appli- 
cation as  signed  by  the  applicant,  and  the  portion  of  the 
constitution,  by-laws  or  other  rules  referred  to ;  and  un- 
less so  attached  and  accompanying  the  policy,  no  such 
application,  constitution,  by-laws  or  other  rules  shall  . 
be  received  as  evidence  in  any  controversy  between  the 
parties  to  or  interested  in  said  policy  or  certificate,  and 
shall  not  be  considered  a  part  of  the  policy  or  of  the 
contract  between  such  parties.  The  said  policy  or  cer- 
tificate, application,  constitution,  by-laws  or  other  rules 
shall  be  plainly  printed,  and  no  portion  thereof  shall  be 
in  type  smaller  than  brevier:  Provided,  however,  That 
nothing  in  this  section  shall  be  construed  as  applying 
to  health  certificates  or  constitutional  receipts,  or  other 
evidences  used  in  reinstatement  of  a  policy  or  certifi- 
cate.*' 

The  foregoing  section  was  amended  by  Act  of  March 
24,  1906,  by  the  addition  of  the  following  provision: 

^'But  the  provisions  of  this  section  and  this  sub- 
division shall  not  apply  to  secret  or  fraternal  societies, 
lodges  or  councils,  which  are  under  the  supervision  of  a 
grand  or  supreme  body,  and  secure  members  through 
the  lodge  system  exclusively,  and  pay  no  commission 
nor  employ  any  agents,  except  in  the  organization  and 
supervision  of  the  work  of  local  subordinate  lodges  or 
councils." 

It  has  been  frequently  held  that  contracts  entered 
into  prior  to  the  amendment  of  1906  are  controlled  by 
the  statute  then  in  force,  and  not  by    the   amendment, 
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Mooney  v.  Ancient  Order  of  United  Workmen,  etc.,  73 
S.  W.,  288,  24  Ky.  L.  R.,  1787;  Supreme  Lodge  v.  Hnn- 
ziker,  87  S.  W.,  1134,  27  Ky.  L.  R.,  1201;  Bankers'  Fra- 
ternal Union  v.  Donahue,  109  S.  W.,  878;  Sovereign 
Camp  of  Woodmen  of  the  World  v.  Salmon,  120  S.  W., 
358;  American  Guild  v.  Wyatt,  100  S.  W.,  266,  30  Ky. 
L.  R.,  632.  In  the  present  case  the  amendment  to  the 
constitution  and  by-laws  relied  on  by  the  defendant  was 
not  attached  to  or  made  a  part  of  the  certificate.  The 
case,  therefore,  comes  within  the  express  terms  of  the 
statute.  It  is  immaterial  that  there  was  no  objection 
to  the  introduction  of  the  amendment  in  evidence.  The 
purpose  of  the  statute  was  not  merely  to  provide  a  rule 
of  evidence,  but  it  goes  further  and  adds  **and  shall  not 
be  considered  a  part  of  the  policy  or  of  the  contract  be- 
tween such  parties.*'  It  has  accordingly  been  held  that 
the  contract  or  certificate  is  the  contract  between  the 
parties,  imless  the  constitution,  by-laws  or  other  papers, 
referred  to  in  the  statute,  are  attached  thereto.  Ameri- 
can Guild  V.  Wyatt,  supra. 

But  it  is  insisted  that  plaintiff's  witness,  in  order  to 
calculate  the  amount  claimed  by  her  to  be  due  on  the 
certificate,  had  to  resort  to  the  constitution  and  by-laws 
in  force  at  the  time  the  certificate  was  issued,  and  that 
if  the  by-laws  then  in  force  are  to  be  considered  a  part 
of  the  policy,  then  the  amendment  thereto  relied  on  by 
defendant  should,  for  like  reason,  be  considered  a  part 
of  the  policy.  In  our  opinion,  however,  neither  one  was  a 
part  of  the  policy.  Excludmg  them,  we  conclude  that  the 
certificate  in  question  must  be  held  to  provide  for  insur- 
ance in  the  sum  of  $1,000.  That  being  true,  plaintiff,  as 
a  matter  of  right,  was  entitled  to  recover  that  sum.  Not 
having  sued  for  that  sum  or  prosecuted  a  cross  appeal, 
the  error  in  this  respect  cannot  be  reviewed. 

This  brings  us  to  a  consideration  of  the  claim  of 
fraud.  There  is  very  little  discrepancy  between  the  evi- 
dence of  the  plaintiff  and  that  of  the  defendant's  agent. 
The  evidence  leaves  no  doubt  that  plaintiff  accepted  the 
amount  tendered  her  believing  the  statements  of  defend- 
ant's agent  that  that  sum  was  all  she  was  entitled  to  and 
all  that  she  could  get  under  the  certificate.  That  he 
made  these  representations  there  can  be  no  doubt.  Had 
it  not  been  for  these  representations,  plaintiff  would  not 
have  accepted  the  sum  paid.  Furthermore,  plaintiff's 
rights  were  fixed  by  her  contract.  Without  understand- 
ing her  rights,  she  accepted  a  sum  less  than  that  pro- 
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vided  for  in  the  contract.  The  acceptance  of  a  snm  less 
than  that  due,  under  these  circumstances,  was  without 
consideration,  and  the  evidence  fully  justified  the  sub- 
mission of  the  question  of  fraud  to  the  jury,  even  if  it 
did  not  authorize  a  peremptory  instruction  in  plaintiff's 
favor. 

Judgment  affirmed. 


Baker  v.  Estridge,  et  aL 

(Decided  June  20,  1913). 

Appeal  from  Jackson  Circuit  Court. 

Homestead — ^Abandonment — ^Erldence. — Wliere  land  belonging  to  de- 
fendant was  sold  under  an  execution,  and  defendant's  grantee, 
claiming  that  the  land  was  occupied  by  defendant  and  his  family 
as  a  homestead,  resisted  a  motion  to  award  writ  of  possession  to 
the  purchaser  at  the  execution  sale,  evidence  examined  and  held 
to  sustain  the  finding  of  the  trial  court  that  the  homestead  had 
not  been  abandoned. 

W.  H.  CLARK  for  appellant 

W.  E.  BEGLET?'  for  appellees. 

Opinion  of  the  Coubt  by  William  Boqebs  Clay, 
CoMMissioNEB — ^AflSrming. 

William  Pennington,  charging  that  Elisha  Estridge 
had  alienated  the  affections  of  his  wife,  brought  suit  to 
recover  damages.  At  the  September  term,  1911,  of  the 
Jackson  Circuit  Court,  judgment  was  rendered  in  his 
favor  for  the  sum  of  $1,000.  Motion  and  grounds  for 
new  trial  were  filed,  and  at  the  January  term  of  the 
court  the  motion  was  overruled.  On  January  19,  1912, 
an  execution  issued  on  the  judgment  and  was  levied  on 
the  land  in  controversy  on  January  21,  1912.  The  land 
was  sold  on  March  18,  1912,  and  A.  W.  Baker  became 
the  purchaser.  On  March  27, 1912,  the  sheriff  made  him 
a  deed.  On  January  1st,  and  prior  to  the  time^  the 
motion  for  a  new  trial  was  overruled,  Elihu  Estridge, 
Elisha 's  brother,  bought  the  land  in  controversy  and  ob- 
tained a  deed  therefor  from  Elisha  and  wife,  which  deed 
was  duly  recorded  in  the  Jackson  county  Clerk's  office. 

After  Baker  obtained  the  sheriff's  deed,  he  moved 
for  a  writ  of  possession.    Elihu  Estridge  resisted  the 
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motion,  and  asserted  title  to  the  land  by  virtue  of  the 
deed  which  he  obtained  from  Elisha  on  January  1,  1912. 
He  claims  that  he  paid  Elisha  the  sum  of  $500  for  the 
land,  and  that  the  land  was. the  homestead  of  Elisha  and 
his  family.  Baker  contends  that  the  homestead  was 
abandoned  and  that  the  conveyance  to  Elihu  Estridge 
was  fraudulent.  On  final  hearing  the  writ  of  possession 
was  denied,  and  Baker  appeals. 

According  to  the  evidence  for  Baker,  Elisha  Estridge 
left  his  home  with  Carrie  Pennington  in  the  month  of 
February,  1911.  On  the  8th  of  June,  1911,  they  went  to 
Middletown,  Ohio,  and  went  to  housekeeping.  After  re- 
maining  there  about  three  months,  they  went  to  Illinois 
and  lived  there  two  months.  About  the  middle  of  De- 
cember Elisha  said  he  wanted  to  return  to  see  his  chil- 
dren, and  did  go  back  to  Jackson  County.  Carrie  Penn- 
ington says  that  while  in  Ohio  he  said  he  never  expected 
to  return  to  his  place  again,  but  that  he  wanted  it  for 
his  children.  There  is  also  evidence  to  the  effect  that 
when  Elisha  reached  the  home  of  his  brother,  Elihu,  in 
Garrard  County,  he  sent  Elihu  for  his  family.  His  wife 
and  children  came  to  Elihu 's  home  about  December  18, 
1911.  Baker's  witnesses  say  that  their  household  goods 
was  sent  to  them  prior  to  January  1st,  The  land  was 
sold  to  Elihu  on  January  1,  1912.  Elihu  had  a  tract 
of  land  worth  about  $4,000,  but  still  owed  something 
like  $2,700  on  this  tract  of  land.  According  to  the  evi- 
dence of  Elihu,  he  went  to  Jackson  County  for  Elisha 's 
wife  and  children  in  December,  1911.  They  came  to  his 
house.  After  that  time  the  sale  was  made.  During  the 
year  previous,  and  while  Elisha  was  gone,  the  land  in 
controversy  was  occupied  as  a  home  by  Elisha 's  wife  and 
children.  He  went  for  the  wife  and  children  because 
Elisha  wanted  to  see  them.  On  January  1st,  he  took  them 
to  Berea.  Elisha  and  his  wife  did  not  care  to  returA  to 
the  home  if  they  could  make  a  sale  of  it,  as  they  pre- 
ferred to  leave  the  old  scenes.  They  intended,  however, 
to  return  to  the  land  if  they  did  not  sell  it.  Elihu  offered 
Elisha  $500  for  the  land,  and  Elisha  accepted  the 
proposition,  and  Elihu  paid  for  the  land.  He  was  abun- 
dantly able  to  pay  for  the  land  as  he  was  wortli  about 
$4,000.  In  addition  to  the  tract  of  land  which  he  owned 
in  Garrard  County,  upon  which  there  was  a  balance  due, 
he  had  several  head  of  livestock  and  other  personal  prop- 
erty. Elisha  and  Elihu  both  claim  that  Elisha  and 
ElUiu  never  had  any  purpose  at  all  of  abandoning  his 
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land,  and  fully  intended  to  retnm  to  Ms  home.  The  only 
reason  he  did  not  return  was  because  he  had  made  the 
sale.  The  evidence  further  shows  that  the  land  in  con- 
troversy is  worth  less  than  $1,000. 

The  evidence  shows  that  the  tract  of  land  in  con- 
troversy was  occupied  as  a  homestead  by  Elisha  Es- 
tridge *s  wife  and  children  up  to  within  a  few  days  of 
the  sale.  Manifestly,  if  the  land  was  a  homestead:  it 
could  not  be  subjected  to  the  payment  of  Elisha's  debts, 
and  the  sale  of  it  would  not  be  a  fraud  ui)on  his  credi 
tors. 

The  only  question  in  the  case  is  whether  or  not  there 
was  an  abandonment  of  the  homestead  between  Decem- 
ber 18th  and  January  1st,  the  day  of  the  sale.  If  Elisha 
and  his  wife  and  children  left  the  homestead  with  no 
fixed  purpose  of  returning  thereto,  this  would  constitute 
an  abandonment.  It  is  evident  that  Elihu  went  for 
Elisha  *s  wife  and  children  for  the  purpose  of  effecting  a 
reconciliation  between  them  and  Elisha.  "When  they 
left  Elihu 's  residence  they  intended  to  return  to  the 
farin.  The  reason  they  did  not,  was  because  they  ef- 
fected a  sale  of  the  land.  Elihu  and  Elisha  both  say  that 
the  sale  was  made  and  that  Elihu  paid  Elisha  for  the 
farm.  Elihu  was  a  man  of  means,  and  though  he  owned 
something  on  his  home  farm  there  is  nothing  in  the 
record  to  show  that  he  did  not  have  sufficient  credit  to 
obtain  the  $500  which  he  paid  for  the  farm  in  question. 
Even  if  it  be  true  that  the  furniture  in  the  homestead 
was  packed  and  carried  away  before  Christmas,  this  fact 
is  not  on  the  question  of  abandonment.  It  is  simply  a 
circumstance  to  be  considered  in  connection  with  the 
other  facts  and  circumstances  surrounding  the  case. 
Here  the  parties  were  absent  from  the  homestead  for 
only  about  twelve  or  thirteen  days  before  the  sale  was 
effected.  All  the  parties  declare  that  they  intended  to 
return.  Under  these  circumstances,  we  see  no  reason 
to  reverse  the  finding  of  the  trial  court,  who  was  of  the 
opinion  that  the  homestead  had  not  been  abandoned. 

Judgment  affirmed. 
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Martin  v.  Commonwealth. 

(Decided  June  20,  1913). 

Appeal  from  Butler  Circuit  Court. 

Intoxicating  Liquors — Purchase  of  by  Agents  of  Foreign  liquor 
Dealers — ^Regulation. — While  the  power  exists  in  the  State  to 
regulate  the  business  of  soliciting  proposals  to  purchase  in* 
toxlcatlng  liquors  by  agents  of  foreign  Uquor  dealers,  this  State 
as  yet  has  not  legislated  on  this  subject     (See  153  Ky.,  784). 

NAT  T.  HOWARD.  E.  N.  MAHUOH  for  appellant. 

JAMBS  GARNETT,  Attorney  General,  GHAS.  H.  MORRIS,  As- 
sistant Attorney  General,  E.  BRADLEY  and  W.  S.  HOIiMES  for  ap- 
pellee. 

Eesponse  to  Petition  fob  Eehbabing  by  Judge  Cab- 
boll — ^Overruling  Petition. 

So  much  of  the  opinion  in  this  case,  which  is  reported 
in  153  Ky.,  784,  as  indicates  that  the  state  is  without 
power  to  punish  agents  of  non-resident  liquor  dealers 
who  solicit  orders  in  this  state,  is  withdrawn.  The  state, 
under  the  authority  of  Delamater  v.  South  Dakota,  205 
U.  S.,  96,  .51  L.  Ed.,  728,  has  power  to  regulate  the  busi- 
ness of  soliciting  proposals  to  purchase  intoxicating 
liquors  by  agents  of  foreign  liquor  dealers,  but  as  yet  has 
not  legislated  on  this  subject. 

The  petition  is  overruled. 


Brewer  v.  Brewer,  et  aL 

(Decided  September  17,  1913). 

Appeal  from  Todd  Circuit  Court 

1.  Verdlct—Wllls. — The  verdict  of  a  Jury  sustaining  a  wlU  wlU  not  be 
set  aside  as  against  the  evidence,  where  It  Is  not  palpably  con- 
trary to  the  evidence. 

2.  Instructions— Wills— Insane  Deluslon.^An  instruction  on  Insane 
delusion  on  the  part  of  the  testator  about  his  children  was  prop- 
erly refused  where  the  evidence  failed  to  show  such  delusion  on  his 
part 

O'REAR  &  WILLIAMS  and  MAX  M.  HANBERRT  for  appellant 

S.  Y.  TRIMBLE,  TRIMBLE  &  BELL  and  JAS.  R.  MALLORT  for 
appellees. 
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Opinion  of  the  Coubt  by  Chief  Justice  Hobson — 
Affirming. 

W.  B.  Brewer  died  a  resident  of  Todd  County  in  the 
fall  of  1908.  He  executed  a  will  on  August  25,  1908, 
which  after  his  death  was  probated  in  the  Todd  County- 
Court.  His  oldest  son  appealed  from  the  order  of  the 
county  court  to  the  circuit  court  where  the  case  was 
tried  before  a  jury  who  found  a  verdict  in  favor  of  the 
will;  and  judgment  having  been  entered  upon  the  ver- 
dict, he  prosecutes  this  appeal. 

By  the  will  the  testator  directed  that  after  his  debts 
were  paid  $500  of  his  life  insurance  policy  be  used  for 
the  erection  of  a  monument  over  his  grave,  and  that  on 
this  monument  should  be  inscribed  the  offices  which  he 
had  held  in  certain  orders  to  which  he  belonged.  He  left 
to  his  wife,  Albertine  Brewer,  the  house  and  lot  on  which 
they  resided,  the  printing  office  and  lot  adjoining,  in 
fee  simple,  in  order  to  repay  her  for  the  money  she  gave 
him  after  they  married.  He  also  bequeathed  to  her  all 
the  household  and  kitchen  furniture  and  a  horse  and 
buggy.  He  bequeathed  to  his  son,  appellant  W.  C. 
Brewer,  the  sum  of  $10,  stating  that  he  did  this  because 
he  had  had  to  spend  so  much  money  on  him  that  he 
thought  this  was  all  he  was  entitled  to.  He  directed  that 
his  wife  have  one-half  of  all  his  personal  property  left 
after  the  $500  was  taken  out  for  the  monument,  includ- 
ing insurance  money,  lien  notes,  etc.  He  devised  to  his 
daughter.  Bertha  B.  Wilkins,  and  his  son,  Clarence  B. 
Brewer,  one  half  each  of  the  remainder  of  all  his  prop- 
erty, real  and  personal,  except  his  library,  and  directed 
that  the  estate  devised  to  them  should  be  held  by  a  trus- 
tee. 

The  chief  complaint  made  on  the  appeal  is  that  the 
verdict  is  palpably  against  the  evidence.  The  facts  are 
briefly  these:  The  deceased  was  about  59  years  old;  he 
had  been  in  bad  health  since  about  February  1908,  suf- 
fering from  a  bladder  trouble.  In  the  fall  of  the  year, 
he  suffered  a  stroke  of  paralysis  which  later  caused  his 
death.  Up  to  the  time  he  was  taken  sick  he  was  a  man 
strong  physically  and  mentally.  He  began  life  without 
education  and  without  property,  as  a  shoemaker.  He 
became  later  in  life  a  self-educated  man.  At  his  death 
he  owned  a  library  of  about  one  thousand  volumes,  and 
had  for  a  number  of  years  been  running  a  newspaper. 
He  had  served  as  magistrate  and  post  master  of  the 
town  where  he  lived ;  for  a  number  of  years  he  had  taken 
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a  leading  interest  in  the  graded  school  of  which  he  was 
one  of  the  trustees.  He  was  a  man  of  strong  convictions 
and  strong  character.  B^  his  first  wife  he  had  three 
children,  the  youngest  being  an  infant  when  she  died. 
By  the  second  and  third  wives  he  had  no  children.  The 
third  wife,  Albertine  Brewer,  to  whom  he  was  married 
about  the  year  1885,  survived  him.  The  youngest  of  the 
children  was  about  two  and  one-half  years  old  when  they 
were  married;  the  daughter,  Bertha,  was  about  eight, 
and  W.  C.  Brewer,  the  oldest  son  was  about  twelve  years 
old.  The  proof  for  the  contestant  on  the  trial  was  in 
substance  to  the  e£fect  that  their  father  was  unkind  and 
cruel  to  the  children  after  his  third  marriage,  although 
he  had  been  very  kind  and  affectionate  to  them  thereto- 
fore; and  that  this  was  due  to  the  influence  of  his  wife; 
that  he  whipped  W.  C.  Brewer  unmercifully  with  a  horse 
whip  and  cow  hide,  and  treated  him  cruelly ;  that  he  had 
in  fact  spent  no  money  on  him,  and  in  substance  that  he 
entertained  an  insane  delusion  as  to  his  son's  profligacy 
and  the  amount  of  money  which  he  had  spent  upon  him. 
On  the  other  hand,  the  proof  for  the  will  by  a  number 
of  neighbors  and  friends  of  the  family  was  to  the  effect 
that  the  third  wife  treated  the  children  kindly,  took  good 
care  of  tLem,  and  that  the  father  was  much  the  same 
as  he  had  always  been ;  that  W.  C.  Brewer  was  wild  and 
dissipated ;  often  getting  into  trouble,  and  that  his  father 
tried  in  many  ways  in  vain  to  induce  him  to  reform.  We 
deem  it  unnecessary  to  go  into  the  minutiae  of  the  proof. 
W.  C.  Brewer  admits  himself  that  he  did  not  speak  to 
his  father  from  the  year  1895  until  his  death  in  1908, 
although  most  of  the  time  he  was  living  in  the  same  town 
with  him.  The  father  was  a  man  of  strong  likes  and  dis- 
likes, and  while  there  was  sufficient  evidence  to  take  the 
case  to  the  jury,  the  great  weight  of  the  evidence  shows 
that  the  testator  was  of  sound  mind  and  understood  per- 
fectly the  will  that  he  had  made.  There  was  a  little  evi- 
dence of  undue  influence,  the  fact  being  that  W.  B. 
Brewer  was  at  all  times  the  ruling  spirit  of  the  house- 
hold. The  will  was  the  result  of  a  settled  conviction  on 
his  part  that  this  was  the  just  disposition  of  his  estate, 
a  conviction  he  had  entertained  for  many  years  before 
his  death,  when  his  health  was  perfect. 

The  court  gave  the  jury  these  instructions: 
1.     The  court  instructs  the  jury  that  they  should 
find  the  paper  in  controversy  to  be  the  last  will  and  testa- 
ment of  W.  B.  Brewer  unless  the  jury  believe  from  tiie 
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evidence  that  said  Brewer  was  of  xmsonnd  mind  at  the 
time  of  the  execution  of  said  paper,  or  that  the  execution 
of  said  paper  was  procured  by  undue  influence. 

2.  If  the  jury  believe  from  the  evidence  that  W.  B. 
Brewer  was  not  of  sound  mind  at  the  time  of  the  execu- 
tion of  the  paper  in  controversy,  or  that  said  paper  was 
procured  by  undue  influence,  they  should  find  said  paper 
not  to  be  the  last  will  and  testament  of  said  Brewer. 

3.  A  person  is  of  sound  mind  in  making  a  will,  if 
at  the  time  of  its  execution  he  has  such  mental  capacity 
as  to  enable  him  to  know  the  natural  objects  of  his 
bounty,  his  obligations  to  them,  the  character  and  value 
of  his  estate  and  to  dispose  of  it  according  to  a  fixed 
purpose  of  his  own. 

4.  Undue  influence  is  any  influence  over  the  mind 
of  the  testator  to  such  an  extent  as  to  destroy  his  free 
agency  and  to  cQUstrain  him  to  dp  against  his  will  what 
he  would  otherwise  refuse  to  do,  whether  exerted  at  one 
time  or  another,  directly  or  indirectly,  if  it  so  operated 
upon  his  mind  at  the  time  he  executed  the  paper.  But 
any  reasonable  influence  obtained  by  acts  of  kindness  or 
by  appeals  to  the  feelings,  or  understanding,  and  not 
destroying  free  agency,  is  not  undue  influence. 

5.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  testator  W.  B.  Brewer  at  the 
time  he  executed  the  paper  in  controversy  was  under  an 
insane  delusion  as  to  the  conduct  of  his  son,  Carl  Brewer, 
in  the  community  or  towards  the  testator  or  as  to  the 
money  that  he  had  lost  or  expended  on  account  of  his 
said  son,  and  that  he  was  of  unsound  mind  on  these  sub- 
jects, or  either  of  them,  and  that  said  testator  by  reason 
of  such  unsoundness  of  mind  made  a  different  disposition 
of  his  estate  from  that  which  he  otherwise  would  have 
made,  then  and  in  that  event  the  jury  should  find  the 
paper  not  to  be  his  last  will  and  testament,  although  said 
testator  was  of  sound  mind  on  other  subjects;  but  in 
order  to  invalidate  the  paper  in  controversy  on  account 
of  the  testator's  mistake,  if  any,  as  to  his  son's  conduct 
or  on  account  of  the  testator's  mistake,  if  any,  as  to 
the  money  he  had  lost  or  been  compelled  to  expend  for 
his  said  son,  the  jury  should  further  believe  from  the  evi- 
dence that  the  testator  was  insane  on  this  subject  and 
that  the  paper  in  controversy  was  induced  by  such  in- 
sanity.*' 

These  were  all  the  instructions  given*  No  complaint 
ir.  made  of  the  first  four  instructions;  but  appellant  asked 
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the  court  to  instruct  the  jury  in  substance  that  if  at  the 
time  of  the  execution  of  the  paper,  the  deceased  was 
under  an  insane  delusion  as  to  the  conduct  of  any  of  his 
children  and  was  of  unsound  mind  on  that  subject,  the 
law  was  as  set  out  in  No.  5.  The  court  properly  refused 
this  instruction;  for  there  was  no  evidence  of  any  delu- 
sion on  his  part  as  to  the  conduct  of  his  other  two  chil- 
dren. While  there  was  some  evidence  that  he  was  rather 
strict  with  his  children,  there  was  no  evidence  that  he  en- 
tertained any  false  views  in  regard  to  his  daughter  or  the 
younger  son.  The  daughter  lived  with  him  until  she  was 
married,  and  the  younger  son  was  living  with  him  at  the 
time  of  his  death.  If  the  instruction  had  been  ^ven  it 
could  have  had  no  effect  upon  the  result  of  the  trial. 
Judgment  affirmed. 


Crawford  v.  Wiedemann, 

Wiedemann  v.  Crawf  wd. 

(Decided  September  17,  1913). 

Appeals  from  Campbell  Circuit  Court 

1.  Vendor  and  Purchaser— Which  to  Pay  Taxes. — Section  4023  of  the 
Kentucky  Statutes,  which  provides  that  if  property  be  sold  before 
February  1st,  of  the  year  In  which  the  taxes  are  due  and  payable, 
it  shall  be  the  duty  of  the  purchaser,  in  the  absence  of  any  con- 
tract to  the  contrary,  to  pay  the  taxes  upon  the  property  bought, 
applies  to  judicial  sales,  and  embraces  aU  annual  taxes,  includ- 
ing State,  county  and  municipal  taxes. 

2.  Statutes — Summary  Remedy  in  Ascertainment  of  Taxes. — Sectfon 
989  of  the  Kentucky  Statutes,  which  authorizes  courts  having  a 
continuous  session,  in  actions  for  the  sale  of  real-property,  to  de- 
termine summarily  the  amoimt  of  taxes  upon  the  property  to  be 
sold,  and  to  provide  for  the  same  in  the  judgment,  or  by  a  credit 
for  such  taxes  upon  the  purchase  price,  is  a  remedial  statute  only, 
and  is  not  inconsistent  with  or  repealed  by  section  4023  of  the  Ken- 
tucky Statutes,  which  confers  upon  the  purchaser  of  real-property 
the  substantive  right  of  having  the  current  taxes  upon  property 
bought  by  him  credited  upon  his  purchase  price  where  the  sale 
is  made  after  February  1st,  of  any  year. 

JAMES  C.  WRIGHT  for  Crawford. 

RAMSEY  WASHINGTON  and  DOLLE,  TAYLOR  &  ODONNELL. 
for  Wiedemann, 
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Opinion  of  the  Coubt  by  Judge  Milleb — ^Affirming 
on  the  first  appeal  and  reversing  on  the  second  appeal. 

Leonard  J.  Crawford,  the  appellant  in  the  first  appeal, 
and  appellee  in  the  second  appeal,  which  are  heard  to- 
gether, bought  the  property  sold  herein  by  the  commis- 
sioner on  January  24,  1912.  The  sale  to  Crawford  was 
confirmed  on  January  29,  1912.  On  December  7,  1912, 
Crawford  moved  the  court  to  allow  him  as  credits  upon 
his  sale  bonds  (1),  the  sum  of  $411.65,  being  the  amount 
of  the  State,  County  and  Court  House  District  taxes  upon 
said  property  for  the  year  1912;  and  (2)  the  further  sum 
of  $342.65,  the  latter  sum  being  the  tax  due  on  said  prop- 
erty to  the  District  of  Highlands  for  the  year  1912. 
Crawford  had  paid  both  sums  on  November  30,  1912. 
The  court  overruled  the  first  motion,  but  sustained  the 
second  motion,  and  allowed  the  purchaser  a  credit  upon 
his  bond  for  $342.65,  being  the  amount  that  he  had  paid 
for  the  tax  due  the  District  of  Highlands.  Crawford  ap- 
peals from  the  order  refusing  him  the  credit  for  $411.65, 
while  Wiedemann  appeals  from  the  order  allowing  the 
credit  for  $342.65. 

The  District  of  Highlands,  in  Campbell  County,  has 
6ome  municipal  powers,  and  exists  by  virtue  of  an  Act  of 
the  Legislature  passed  in  1872.  See  Chapter  976,  Volume 
1,  Acts  of  1872.  By  an  amendment  of  1884,  it  was  pro- 
vided that  assessments  of  all  property  in  the  District  for 
taxation,  for  district  purposes,  should  be  made  as  of  the 
1st  day  of  January.  Acts  1883-4,  Chapter  699.  The  dis- 
trict tax  upon  the  property  bought  by  Crawford,  and  for 
which  the  court  allowed  him  a  credit  upon  his  sale  bonds, 
became  a  lien  upon  the  property  on  January  1,  1912, 
twenty-three  days  before  the  property  was  sold. 

Section  4023,  of  the  Kentucky  Statutes,  reads,  in  part, 
as  follows: 

**The  holder  of  the  legal  title,  and  the  holder  of  the 
equitable  title,  and  the  claimant  or  bailee  in  possession  of 
the  property  on  the  1st  day  of  September  of  the  year  the 
assessment  is  made,  shall  be  liable  for  taxes  thereon ;  but, 
as  between  themselves,  it  shall  be  the  duty  of  the  holder 
of  the  equitable  title  to  list  the  property  and  pay  the  taxes 
thereon,  whether  the  property  be  in  possession  or  not 
at  the  time  of  the  payment;  *     *     * 

**  Provided,  that  if  the  property  be  sold  before  Feb- 
ruary 1st  of  the  year  in  which  the  taxes  are  due  and  pay- 
able, then,  as  between  the  purchaser  and  seller,  and  in  the 
absence  of  any  contract  to  the  contrary,  it  shall  be  the 
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duty  of  the  purchaser  of  the  property  to  pay  the  taxes 
thereon;  and  if  the  property  is  sold  after  February  1st, 
of  the  year  in  which  the  taxes  are  due  and  payable,  it 
shall  be  the  duty  of  the  seller  to  pay  the  taxes  thereon.*' 

Section  989  of  the  Kentucky  Statutes,  which  is  found 
in  the  division  thereof  relating  to  **  Courts  Having  Con- 
tinuous Session,''  reads  as  follows: 

*^The  court  may,  in  actions  for  sale  of  real  property, 
determine  summarily,  with  or  without  written  pleadings, 
the  amount  of  any  State,  district  or  municipal  taxes  or 
assessment  upon  the  property  to  be  sold,  and  shall  pro- 
vide for  the  payment  of  the  same  in  the  judgment ;  and  if 
the  plaintiff  fail  to  ask  therefor,  the  purchaser  shall  be 
entitled,  at  any  time  before  the  payment  of  the  purchase 
price,  to  a  credit  for  the  amount  thereof." 

Under  the  provisions  of  section  4023,  if  it  applies  to 
all  taxes,  both  motions  for  a  credit  should  have  been  over- 
ruled, since  the  sale  was  made  before  February  1st.  In 
such  cases  the  statute  makes  it  the  duty  of  the  purchaser, 
in  the  absence  of  a  contract  to  the  contrary,  to  pay  the 
taxes  for  the  current  year. 

The  ruling  of  the  circuit  court  in  allowing  the  credit 
for  the  District  of  Highlands  tax  was  evidently  based 
upon  the  theory  that  section  4023,  supra,  did  not  apply 
to  or  affect  by  way  of  amendment  the  local  Acts  of  1872 
and  1884,  incorporating  the  District  of  Highlands  and 
levying  taxes  therefor,  but  that  said  section  4023  did 
control  the  rights  of  the  parties  as  to  the  State,  County, 
and  Court  House  District  taxes  levied  under  a  general 
law. 

No  contract  is  relied  upon  in  this  case,  and  we  assume 
the  judgment  made  no  provision  upon  the  subject. 

Crawford  insists  that  his  rights  are  fixed  by  section 
989  of  the  Statutes  above  quoted;  while  Wiedemann  fii- 
sists  that  section  989  relates  merely  to  the  remedy  and 
confers  no  substantive  rights  whatever,  and  that  the  sub- 
stantive rights  of  the  parties  are  controlled  by  section 
4021  of  the  Kentucky  Statutes,  which  gives  a  lien  upon 
property  for  taxes,  and  section  4023  above  quoted,  which 
fixes  the  respective  rights  and  duties  of  the  seller  and 
purchaser. 

It  is  further  contended  by  Wiedemann  that  section 
4023  has  no  application  to  judicial  sales,  and  that  for  that 
reason  alone  the  court  should  not  have  allowed  Craw- 
ford credit  for  any  sum  paid  as  taxes.  To  so  hold,  how- 
ever, would  be  giving  a  restricted  construction  to  the 
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statute,  which  is  not  justified  by  its  language.  The  stat- 
ute is  general  in  its  terms,  and  fixes  the  respective  rights 
of  the  parties,  in  the  absence  of  a  contract,  where  prop- 
erty is  sold  after  the  tax  is  levied  and  before  February 
1st.,  following.  Although  section  4023  is  found  in  the 
chapter  on  Eevenue  and  Taxation,  it  is  under  the  sub- 
head of  ''General  Provisions, '^  which,  in  effect,  constitute 
a  general  law  upon  the  subject  there  treated. 

Section  4023  is  general  in  its  provisions  and  applies 
to  all  taxes  which  are  **due  and  payable'*  in  the  current 
year  of  the  sale.  If  two  parties  should  make  a  contract 
of  sale  on  January  1st  of  any  year,  without  including  in 
their  contract  any  provision  as  to  the  payment  of  the 
taxes  for  the  current  year,  the  seller  could,  as  a  matter  of 
law,  require  the  buyer  to  pay  the  taxes  for  the  current 
year,  because  the  statute  expressly  so  provides.  They 
contracted  with  the  statute  in  view;  and  if  the  buyer 
had  wished  to  avoid  the  effect  of  the  statute  he  should 
have  contracted  to  that  effect.  ^  And  the  law  being  applir 
cable  to  all  persons  in  their  ordinary  contractual  relations 
with  each  other,  we  see  no  reason  why  it  should  not 
equally  apply  when  the  rights  of  the  buyer  and  the  seller 
come  to  be  fixed  by  a  court  of  equity.  The  statute  is  con- 
trolling in  either  case.  And,  since  in  the  case  of  a  con- 
tract between  individuals  the  buyer  may  contract  against 
his  statutory  liability  for  the  taxes  for  the  current  year, 
the  court,  which  in  a  judicial  proceeding  acts  for  the 
parties,  may  by  its  judgment  provide  that  the  buyer  of 
the  property  shall  pay  the  taxes  thereon,  as  a  part  of  his 
purchase  price,  even  though  the  property  be  sold  before 
February  1st. 

Section  989  of  the  statute  above  quoted,  is  a  practice 
act  for  circuit  courts  having  a  continuous  session,  and 
merely  provides  a  smnmary  remedy  for  the  ascertain- 
ment and  payment  of  taxes  on  property  sold  in  tribunals 
of  that  character.  If  it  should  be  treated  as  giving  sub- 
stantive rights,  we  would  have  the  anomalous  situation 
of  circuit  courts  of  continuous  session  granting  a  species 
of  relief  that  would  be  denied  in  other  circuit  courts. 
Evidently,  no  such  result  was  ever  contemplated.  The 
substantive  rights  of  the  parties  in  this  respect  are  fixed 
by  section  4023,  which,  in  our  opinion,  applies  to  all 
annual  taxes  alike.  There  is  nothing  in  the  statute  which 
would  make  it  apply  to  one  character  of  tax  and  not  to 
another.  It  does  not  attempt  to  affect  the  rights  of  mu- 
nicipalities or  to  disturb  their  liens  for  taxes;  it  merely 
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fixes  the  rights  and  duties  as  between  the  successive 
owners  of  the  property.  It  is  not  at  all  inconsistent  with 
section  989  which  merely  provides  a  summary  remedy  in 
courts  having  a  continuous  session.  The  right  to  the 
credit  is  given  or  denied  by  section  4023,  and  in  asserting 
the  right  in  courts  having  a  continuous  session  the  pur- 
chaser may  proceed  summarily  under  section  989;  but 
if  the  right  is  to  be  asserted  in  a  court  which  does  not 
have  a  continuous  session  the  purchaser  cannot  proceed 
summarily.  The  right  exists,  however,  in  both  courts, 
if  it  exists  in  either. 

It  follows,  therefore,  that  since  the  sale  in  this  case 
was  made  before  February  1, 1912,  it  was  the  duty  of  the 
purchaser  to  pay  all  the  taxes  for  that  year,  and  that  the 
circuit  court  erred  in  allowing  any  credit  whatever  upon 
Crawford's  purchase  bonds. 

The  judgment  in  Crawford's  appeal  is  affirmed. 

The  judgment  in  Wiedemann's  appeal  is  reversed, 
with  instructions  to  the  circuit  court  to  set  aside  the  order 
allowing  Crawford  the  credit  for  $342.65  upon  his  pur- 
chase bond. 


Trosper  Coal  Company  v.  Rader. 

(Decided  September  17,  1913). 

Appeal  from  Knox  Circuit  Court. 

1.  Contracts — ^Action  for  Breach  of — Measure  of  Damages. — ^In  an 
action  for  a  breach  of  contract  by  the  company  to  pay  9  cents  a 
ton  for  all  coal  In  a  certain  entry,  the  plaintiff  to  keep  the  entry 
In  good  condition,  a  verdict  for  $1,518  cannot  be  sustained  in  the 
absence  of  proof  showing  definitely  the  amount  of  coal  to  be  gotten 
out,  and  the  reasonable  cost  to  the  (plaintiff  of  doing  the  things  he 
was  to  do  under  the  contract;  as  the  measure  of  damages  in  such 
an  action  Is  what  the  plaintiff  would  have  received  under  the  con- 
tract less  the  reasonable  cost  of  doing  the  work. 

2.  Contracts — ^Action  for  Breach  of — ^Evidence. — ^Where  the  plaintiff 
sent  an  agent  to  another  to  obtain  a  contract  from  him  for  the 
plaintiff  and  his  agent  jointly,  what  took  place  between  the  agent 
and  the  person  to  whom  he  was  sent,  is  competent  evidence 
against  the  plaintiff,  and  the  defendant  may  also  show  that  this 
was  reported  by  the  agent  to  the  plaintiff  and  what  he  said  when 
it  was  reported  to  him. 

3.  Contracts — ^Action  for  Breach  ot — ^Where  the  defendant  refused  to 
allow  the  plalntlft  to  complete  his  contract,  the  defendant  may 
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not  show  what  It  paid  others  to  carry  out  the  contract  without 
first  showing  that  the  prices  so  paid  were  reasonable. 
4.     Instructions — ^New  Trial — ^Appeal. — ^Instructions  not  complained  of 
in  the  grounds  for  new  trial  cannot  be  considered  on  appeal,  al« 
though  excepted  to  at  the  time  they  were  given. 

P.  D.  BLACK,  JAMBS  D.  BLACK  and  HIRAM  H.  OWBNS  for  ap- 
pellant 

J.  M.  ROBSION  for  appellee. 

Opinion  of  the  Cotjbt  by  Chibp  Justice  Hobson — 
Beversing. 

In  the  coal  mine  at  Trosper,  Kentucky,  there  is  what 
is  called  a  straight  entry.  At  a  point  on  the  left  side 
of  the  straight  entry  is  a  trap  door  through  which  one 
enters  what  is  called  the  crooked  entry.  Between  these 
two  entries  is  a  pillar.  The  rooms  are  worked  out  from 
the  crooked  entry  which  slopes  downward;  thus  water 
which  accumulated  in  the  head  of  the  crooked  entry,  ran 
down  in  the  rooms  to  such  an  extent  as  to  interfere  with 
the  work.  A  contract  was  made  between  the  boss  of  the 
mine  and  C.  T.  Bader  under  which,  according  to  Bader's 
version  of  it,  he  was  to  get  the  water  out,  keep  it  out, 
and  do  such  work  in  the  entry  as  the  company  would 
have  to  do  in  other  entries,  and  in  consideration  of  this, 
it  was  agreed  that  he  should  have  nine  cents  a  ton  on 
the  coal  mined  from  this  entry,  and  if  he  got  the  coal  out 
himself,  he  was  to  get  forty-five  cents  a  ton.  He  brought 
this  suit  against  the  company  charging  that  after  he  had 
gotten  the  water  out  of  the  entry,  the  company  had  dis- 
charged him,  and  broken  its  contract.  He  alleged  in 
substance  that  there  were  30,000  tons  of  coal  left  in  the 
pillars  and  stumps  of  the  entry  and  1,000  tons  in  the 
wall.  On  the  other  hand,  according  to  the  version  of 
the  contract  as  shown  by  the  company,  he  was  to  be 

Eaid  nine  cents  for  the  coal  mined  from  the  rooms,  but 
LS  contract  did  not  include  the  coal  to  be  mined  from 
the  pillars  and  stumps.  On  a  trial  of  the  case  he  re- 
covered a  verdict  and  judgment  for  $1,518.  The  com- 
.pany  appeals. 

The  first  question  to  be  determined  is,  does  the  evi- 
dence offered  by  him  warrant  the  verdict  for  $1,518! 
The  only  testimony  relating  to  the  quantity  of  coal  which 
had  not  been  mined  at  the  time  of  his  discharge  is  given 
by  him.  He  said,  *' There  were  eleven  pillars  and 
twenty-two  stumps.    Some  of  them  were  over  300  feet 
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long  and  some  of  them  100  feet.  They  varied  in  thick- 
ness, some  25  or  30  feet  and  others  8  or  10  feet  thick. 
The  coal  waa  about  six  feet  deep.^'  He  was  then  asked 
how  many  tons  of  coal  remained  in  the  mine  and  an- 
swered: *'I  believe  the  surveyor  estimated  it  at  30,000 
tons."  The  court  excluded  this  answer.  Then  these 
questions  and  answers  occurred:  Q.  Tell  the  jury  in 
your  own  judgment  how  many  tons  of  coal  were  in  there. 
A.  Well,  I  expect  there  was  that  many  there.  Q.  Of 
your  own  judgment  nowf  A.  I  guess  there  was  that 
much  there.    I  have  no  right  to  dispute  it. 

These  answers  show  that  he  was  simply  stating  what 
the  surveyor  had  told  him.  He  does  not  profess  to  have 
made  any  measurements  himself  or  to  have  known  any 
facts  from  which  he  could  make  an  estimate.  His  state* 
ments  as  to  the  size  of  the  pillars  and  stumps  are  too 
vague  to  be  of  any  value;  for  he  does  not  tell  us  how 
many  were  large  or  how  many  were  small.  Such  evi- 
dence is  too  uncertain  to  sustain  the  verdict  for  $1,518. 

There  is  another  defect  in  his  testimony.  The  court 
properly  told  the  jury  that  the  measure  of  recovery  was 
the  difference  between  the  contract  price  and  the  fair 
and  reasonable  cost  of  doing  what  he  was  to  do  under  the 
contract.  He  does  not  state  any  fact  from  which  an 
intelligent  judgment  can  be  formed  as  to  what  a  reason- 
able cost  of  doing  the  work  that  he  was  to  do  under  the 
contract,  would  have  been,  or  how  long  it  would  have 
taken  to  get  out  the  coal  referred  to.  He  said:  *^The 
contract  was  for  me  to  have  nine  cents  on  every  ton  of 
coal  that  those  fellows  mined  down  there,  and  if  I  loaded 
any  myself,  it  was  to  be  forty-five  cents.  But  in  the  first 
place  this  water  was  to  be  all  got  out.  So  I  went  ahead 
and  got  the  water  out.  I  was  to  keep  up  the  track  and 
keep  it  in  repair.  I  was  not  to  perform  any  duties  in 
connection  with  this  entry  other  than  the  duties  of  tjie 
company  itself  toward  the  mine.  I  was  just  to  keep  it 
in  condition  for  the  miners  to  get  the  coal.  If  I  should 
have  a  bad  place  in  the  entry  that  should  have  been  my 
duty  to  have  fixed  it.  I  was  just  to  place  myself  as 
the  company  and  to  keep  it  in  working  condition. "  What 
would  have  been  a  reasonable  cost  of  doing  this,  we  are 
left  entirely  to  conjecture,  and  the  verdict,  for  this  rea- 
son also,  cannot  stand. 

Rader  testified  on  the  trial  that  the  boss  told  hin^ 
that  he  was  making  too  much  money,  and  that  he  was  dis- 
charging  him  for  this  reason.    The  company  offered  to 
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prove  that  after  Bader  qnit,  they  paid  other  men  at  the 
same  rate  they  had  been  paying  him  to  do  the  same 
work.  This  proof  the  court  properly  excluded.  The 
company  may  show  by  witnesses  what  was  the  fair  and 
reasonable  price  for  doing  the  things  Bader  was  to  do 
under  the  contract,  but  it  cannot  show  what  it  expended 
after  Bader  quit  without  showing  first  that  such  expen- 
ditures were  reasonable.    This  it  may  do. 

To  show  that  the  contract  between  Bader  and  the 
company  did  not  include  the  taking  put  of  the  pillars,  the 
company  introduced  Wes  Parr,  and  proved  by  him  that 
Bader  proposed  to  him  that  he  should  go  to  see  the  boss 
and  obtain  a  contract  from  the  boss  for  Bader  and  Parr 
as  partners  to  take  out  the  pillars;  that  Parr,  at  Bader ^s 
request,  did  go  to  see  Boss,  the  mine  boss,  and  that  Boss 
declined  to  make  the  contract  saying  that  he  had  already 
made  a  contract  with  another  person.  The  court  de- 
clined to  allow  the  company  to  prove  what  took  place 
between  Parr  and  Boss  or  to  prove  that  Parr  told'Bader 
what  had  taken  place  between  him  and  Boss.  As  Bader 
had  sent  Parr  to  Boss  to  get  a  contract  for  them  two, 
and  Bader  was  to  be  a  partner  with  Parr,  Parr  was 
Bader 's  agent  in  the  conversation  with  Boss,  and  what 
was  said  between  Boss  and  Parr  was  competent  against 
Bader.  It  was  also  compenent  for  the  company  to  prove 
that  Parr  reported  to  Bader  what  Boss  had  said  and 
what  Bader  said  to  Parr  when  this  was  told  him. 

The  instructions  of  the  court  not  having  been  com- 
plained of  in  the  motion  for  new  trial,  no  question  as  to 
errors  in  them  can  be  considered  on  the  appeal.  But 
for  the  reasons  indicated  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial  and  further  proceed- 
ings consistent  herewith.  On  the  return  of  the  case  to 
the  circuit  court,  the  amended  answer  will  be  allowed  to 
be  filed. 


Commonwealtliy  By,  et  al.   v.   Aahland  Coal  &  Iron 
Railway  Company. 

(Decided  September  17,  1913). 

Appeal  from  Carter  Circuit  Court. 

!•     TftxatioDr-AsBessment  of  Omitted  Property. — ^The  "omitted  prop- 
erty" contemplated  by  our  asBessment  statutes  is  property  which 
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is  not  asBessed  at  all;  they  do  not  mean  that  property  which  by 
mistake  has  been  apportioned  to  the  wrong  subdlylslon  or 
municipality  may  be  treated  as  omitted  "property"  by  the  connty 
or  subdivision  where  it  should  have  been  assessed. 
2.  Taxation — ^Assessment  of  Omitted  Property — ^Remedy. — ^In  such 
cases  the  county  or  subdivision  so  wronged  may  appear  before 
the  board  authorized  to  make  the  assessment  and  have  the  error 
corrected,  and  if  that  body  refuses  it  may  be  required  to  do  so  by 
mandamus. 

JHROME  DUVALL,  O.  W.  B.  WOLFFORD  for  appellant. 

PROCTOR  K.  MALIN,  THEOBALD  &  THEOBALD  for  appeUeci 

Opinion  of  the  Coubt  by  Judge  TuBisrEB — ^Affirming. 

This  is  a  proceeding  by  the  Auditor's  agent  of  Carter 
County,  seeking  to  assess  for  taxation  for  each  of  the 
years  1906,  1907,  1908,  1909  and  1910,  58-100  of  a  mile 
of  appellee's  railroad  in  that  county,  and  the  franchise 
tax  thereon,  alleging  that  the  same  was  omitted  from  the 
assessment  for  each  of  those  years. 

The  county  court  granted  the  relief  sought  by  the 
Bevenue  Agent,  but  upon  appeal  to  the  circuit  court  the 
proceeding  was  dismissed,  and  from  that  judgment  this 
appeal  is  prosecuted. 

The  case  was  tried  on  an  agreed  statement  of  facts, 
which  in  substance  is,  that  the  whole  of  the  property  of 
the  railroad  company  was  assessed  for  each  of  the  years 
mentioned,  and  the  taxes  thereon  paid ;  but  that  by  mis- 
take in  apportioning  the  property  between  the  counties 
of  Boyd  and  Carter  there  wag  apportioned  to  Boyd 
county  this  58-100  of  a  mile  which  should  have  been  ap- 
portioned to  Carter  County,  and  that  the  taxes  on  same 
had  been  paid  to  Boyd  County. 

So  the  only  question  is,  whether  or  not  the  mistake 
in  apportioning  this  section  of  railroad  to  the  wrong 
county  makes  it  *' omitted  property"  in  the  county  where 
it  should  have  been  assessed. 

The  agreed  facts  are  that  the  whole  of  that  railroad 
line  was  assessed  for  taxation  each  of  the  years  named, 
and  that  the  taxes  were  paid  to  the  State,  and  the  several 
counties  and  districts  to  which  is  was  apportioned. 

The  *' omitted  property"  contemplated  by  our  As- 
sessment Statutes  is  property  which  is  not  assessed  at 
all;  they  do  not  mean  that  property  which  by  mistake 
lias  been  apportioned  to  the  wrong  sub-division  or  mu- 
nicipality may  be  treated  as  ** omitted  property"  by  the 
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county  or  sub-division  where  it  should  have  been  assessed. 

There  is  a  very  simple  and  eflScient  remedy  afforded 
in  such  cases;  the  county  or  sub-division  so  wronged 
may  appear  before  the  board  authorized  to  make  the  as- 
sessment and  have  the  error  corrected,  and  if  that  body 
refuses  it  may  be  required  to  do  so  by  mandamus.  Com- 
monwealth V.  C.  &  0.,  28  E.,  1201 ;  Commonwealth  v.  M. 
&  B.  &  S.,  28  E.,  1332 ;  C.  &  0.  v.  Turnpike  Co.,  31  E.,  1163. 

Judgment  affirmed.  Judge  Hannah  not  sitting. 


Chicago^  St.  Louis  &  New  Orleans  Railroad  Company, 
et  al.  V.  Benedict's  Administrator. 

(Decided  September  17,  1913). 

Appeal  from  Hickman  Circuit  Court. 

1.  Carriers — ^Passengers. — One  riding  on  a  train  with  the  knowledge 
and  consent  of  the  conductor  is  a  passenger. 

2.  Evidence — ^Witness. — ^Where  the  conductor  of  a  train  denies  that 
plalntlfTs  decedent  was  riding  on  a  train  with  his  knowledge  and 
consent,  evidence  of  a  statement  by  him  showing  the  contrary  Is 
admissible  for  the  purpose  of  Impeaching  him. 

3.  Evidence — ^Record — Oral  Evidence. — ^Where  defendant  Is  notified 
to  produce  a  record  and  fails  to  do  so,  oral  evidence  of  Its  con- 
tents Is  admissible  if  the  record  Itself  is  admissible. 

4.  Evidence — Record. — ^A  written  report  by  an  engineer  handling  an 
engine  Just  before  an  accident,  to  the  effect  that  the  engine  was 
defective,  and  filed  In  the  round  house  is  competent  on  the  ques- 
tion of  notice. 

5.  Instructions. — ^An  instruction  which  falls  to  define  an  emergency 
in  which  plaintiff  may  act  as  one  created  by  the  negligence  of 
the  defendant  is  not  prejudicial  where  no  other  emergency  existed. 

6.  Verdict — Excessive. — Facts  considered,  and  verdict  of  f  12,500  held 
not  excessive. 

BENNETT,  ROBBINS  &  THOMAS,  C.  L.  SIVLBY,  TRABUE, 
DOOLAN  &  COX  and  R.  G.  ROBBINS  for  appellants. 

R.  L.  SMITH  for  appellee. 

Opinion  of  the  Court  by  William  Bogbbs  Clay,  Com- 
missioner— Affirming. 

John  Benedict^  while  riding  in  the  cahoose  of  a  local 
freight  train  owned  and  operated  by  the  Illinois  Central 
Bailroad  Company,  lessee  of  the  Chicago,  St.  Lonis  & 
New  Orleans  Bailroad  Company,  was  killed  by  a  collision 
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between  that  train  and  a  train  approaching  from  the 
rear.  His  administrator  brought  this  action  against  the 
two  companies  to  recover  damages  for  his  death.  The 
trial  resulted  in  a  verdict  and  judjpnent  in  his  favor  for 
$12,500.    The  railroad  comjmnies  appeal 

The  accident  occurred  on  March  14,  1912,  a  few 
miles  south  of  Clinton.  The  decedent,  John  Benedict, 
a  voung  man  about  25  years  of  age,  was  riding  in  the 
caboose  of  a  local  freight  train.  Tins  freight  train  was 
standing  near  a  trestle,  and  had  just  started  on  its  jour- 
ney when  another  freight  train  ran  into  it  from  the  rear. 
Without  giving  the  evidence  in  detail,  it  is  sufficient  to 
say  that  it  not  only  shows  that  the  engine  of  the  rear 
freight  train  was  in  a  defective  condition,  but  that  the 
engineer  and  fireman  disregarded  two  or  three  signals 
indicating  the  presence  of  the  other  train  immediately 
in  their  front.  There  was  also  evidence  tending  to  show 
that  the  front  train  was  not  properly  protect^  by  the 
flagman.  Indeed,  if  the  weight  of  the  evidence  is  to  be 
beUeved,  it  presents  a  case  of  inexcusable  negligence. 

In  addition  to  the  question  of  negligence  on  the  part 
of  the  defendants,  two  other  questions  are  presented: 
(1)  Was  the  decedent  a  passenger  at  the  time  of  the 
accident?  and  (2)  Was  he  guilty  of  contributory  negli- 
gence T 

Upon  the  first  question  the  evidence  is  to  the  effect 
that  he  was  in  the  caboose  in  company  with  another 
passenger,  and  in  company  with  the  conductor  and  the 
other  trainmen.  The  conductor  admits  that  he  reported 
the  decedent  as  a  passenger,  and  that  he  swore  in  the 
examination  before  the  superintendent  that  decedent 
paid  him  a  fare  of  42  cents.  This  evidence  was  admitted 
without  objection.  We  think  the  evidence  sufficient  to' 
show  that  the  decedent  was  on  the  train  with  the  knowl- 
edge and  consent  of  the  conductor,  and  if  so,  he  was  a 
passenger.  This  conclusion  does  not  conflict  with  the 
rule  laid  down  in  L.  &  N.  E.  R.  Co.  v.  Webb.,  99  Ky., 
332.  There  the  court  held  that  the  presence  of  the  boy 
in  the  caboose  with  the  knowledge  of  the  conductor  did 
not  constitute  him  a  passenger,  because  it  was  not  the 
duty  of  the  conductor  to  put  the  boy  off  before  reaching 
the  next  stopping  place.  In  the  case  under  considera- 
tion, however,  the  train  on  which  the  decedent  was  riding 
stopped  for  several  minutes  just  before  the  collision. 
If  decedent  was  on  his  train  without  his  consent  the 
ocmductor  could  easily  have  put  him  off  at  that  point 
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During  the  progress  of  the  conductor's  examination 
he  denied  that  the  boy  was  on  the  train  with  his  knowl- 
edge and  consent.  He  was  then  asked  if  he  had  not  told 
plaintiff,  Mr.  Benedict,  on  the  Sunday  after  the  accident 
near  Ernest  Eeed's  store  that  John  was  on  his  way  to 
Fulton  that  day  to  ^et  a  job  as  flagman,  and  that  he 
(conductor)  was  trying  to  help  him  get  that  job,  and 
was  taking  him  to  Fulton  that  day  for  that  purpose. 
The  conductor  denied  making  the  statement,  and  the 
evidence  was  received  without  objection.  Later  on 
plaintiff,  Benedict,  was  called  and  testified  that  the  wit- 
ness, at  the  time  and  place,  made  such  a  statement  to 
him.  This  testimony  was  objected  to,  and  it  is  earnestly 
insisted  that  the  court  erred  in  permitting  it  to  go  to 
the  jury.  It  is  true,  as  argued  by  counsel  for  defend- 
ants, that  the  statement  is  not  a  part  of  the  res  gestae. 
It  is  equally  true  that  it  is  the  general  rule  that  a^nis- 
sions  or  declarations  of  an  agent  made  after  the  com- 
pletion of  the  transaction  are  not  admissible  against  the 
principal,  but  in  the  present  case  the  question  was :  Was 
decedent  on  the  train  with  the  knowledge  and  consent  of 
the  conductor!  The  conductor  repeatedly  stated  that 
the  decedent  was  not  on  the  train  with  his  knowledge 
and  consent.  Whether  or  not  he  was  there  with  his 
knowledge  and  consent  was  not  a  collateral  fact,  but 
one  of  the  main  facts  in  issue.  Having  denied  knowl- 
edge and  consent,  it  was  competent  to  show  statements 
to  the  contrary  for  the  purpose  of  impeachment.  The 
evidence  complained  of  was  of  this  character,  and  the 
court  admonished  the  jury  that  the  admitted  evidence 
was  not  substantive  evidence  and  had  no  bearing  on  the 
merits  of  the  case,  but  that  the  jury  should  consider  it 
only  as  affecting  the  credibility  of  the  conductor.  With 
this  admonition  the  evidence  was  clearly  admissible. 

While  the  engineer  in  charge  of  the  colliding  engine 
was  on  the  stand,  he  stated  that  the  air  pumps  of  that 
engine  were  defective.  He  was  asked  if  he  had  notice 
of  the  condition  of  the  air  pumps.  He  stated  that  he 
had,  and  was  then  asked  where  he  got  the  notice.  He 
stated  that  he  had  gotten  it  from  a  report  made  by  the 
engineer  handling  the  engine  just  before  the  accident, 
and  filed  in  the  round-house  at  Mounds,  Illinois.  The 
further  question  was  asked:  **What  did  that  report  state 
with  reference  to  that  engine!^'  Over  the  objections  of 
the  defendants,  the  witness  was  permitted  to  state  that 
the  air  pump  was  in  a  bad  condition,  and  did  not  make 
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enough  air  to  supply  the  train.  In  this  connection  it 
is  insisted  that  there  was  a  failure  to  show  that  the 
record  in  question  was  made  in  the  regular  course  of 
business,  and  a  failure  to  introduce  the  person  making 
the  record.  It  is  also  insisted  that  it  was  not  proper  to 
introduce  secondary  evidence  of  the  record,  in  answer 
to  the  last  objection  the  record  discloses  the  fact  that 
several  days  prior  to  the  trial  a  written  notice  was 
served  on  the  defendants  asking  them  to  produce  the 
record  in  question,  and  a  rule  was  also  asked  requiring 
them  to  do  so.  The  defendants  failed  to  produce  the 
record.  If,  then,  the  record  was  competent  at  all,  oral 
evidence  of  its  contents  was  certainly  admissible.  We 
do  not  think  that  the  record  in  question  is  to  be  con- 
sidered in  the  same  light  as  entries  in  books.  One  of 
the  material  questions  in  the  case  was:  Was  the  engine 
in  a  defective  condition,  and  if  so,  was  this  condition 
known  to  the  defendants  and  their  agents,  or  could  it 
have  been  known  by  them  by  the  exercise  of  ordinary 
caret  We  think  the  evidence  was  competent  as  bearing 
on  the  question  of  notice.  It  is  true  that  after  the  report 
was  filed,  the  engine  could  have  been  repaired.  This 
fact,  however,  does  not  render  such  evidence  inadmissi- 
ble. Having  shown  that  the  engine 'was  in  a  defective 
condition,  and  that  this  fact  was  brought  home  to  the 
defendants  and  their  agents,  the  defendants  could  still 
show  that  the  engine  was  repaired  and  that  the  alleged 
defective  condition  did  not  exist  at  the  time  of  the  ac- 
cident. 

Complaint  is  made  of  the  instructions  because  it  is 
alleged  that  they  assume  that  decedent  was  a  passenger. 
While  the  instructions  may  be  subject  to  verbal  criti- 
cism, we  conclude  that  defendants*  complaint  in  this 
respect  is  without  merit.  Fairly  considered,  the  instruc- 
tions leave  no  doubt  that  one  of  the  issues  to  be  passed 
on  by  the  jury  was  whether  or  not  decedent  was  a  pas- 
senger at  the  time  of  the  accident. 

Another  complaint  of  the  instructions  is  based  on 
the  following  addition  to  the  instruction  on  contributory 
negligence : 

*' Unless  you  further  believe  from  the  evidence  that, 
at  the  time  decedent  remained  in  the  caboose,  an  emer- 
gency existed  and  the  decedent  made  choice  of  means 
used  and  in  making  said  choice,  used  what  appeared  to 
him,  under  the  circumstances  surrounding  hun  at  said 
time,  to  be  the  safest  means  of  escape  and  exercised 
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ordinary  care  in  making  said  choice,  then  the  plaintiff 
would  be  entitled  to  recover,  even  though  his  choice  was 
not  the  best  and  amounted  to  negligence  and  careless- 
ness as  set  out  hereinbefore/^ 

It  is  argued  that  this  part  of  the  instruction  is  er- 
roneous in  that  it  does  not  require  the  emergency  under 
which  decedent  was  excused  from  contributory  negli- 
gence to  have  been  brought  about  or  produced  by  the 
negligence  of  the  defendants  in  any  manner  whatever. 
It  must  be  remembered,  however,  that  in  the  case  under 
consideration  the  only  emergency  that  existed  was 
created  by  the  defendants.  One  of  its  trains  was  ap- 
proaching another  train  from  the  rear.  A  collision  was 
mevitable.  The  failure,  therefore,  to  define  the  emer- 
gency as  one  created  by  the  negligence  of  the  defendants 
could  not  have  been  prejudicial. 

Lastly,  it  is  insisted  that  the  verdict  of  $12,500  is 
excessive.  The  evidence  shows  that  decedent  was  about 
25  years  of  age,  and  had  an  expectancy  of  about  32 
years.  It  further  appears  that  he  was  able  to  make, 
when  he  was  at  work,  from  a  dollar  to  a  dollar  and  a  half 
a  day.  While  the  verdict  is  large,  we  cannot  say  that  it 
is  in  excess  of  decedent's  earning  power.  We  cannot 
assume  that  a  young  man's  earning  power  will  always 
remain  the  same.  Calculations,  therefore,  based  on  his 
earning  capacity  at  the  time  of  his  death  are  by  no 
means,  conclusive.  His  earning  capacity  may  increase, 
and  frequently  does.  The  test  is:  What  sum  will  com- 
pensate his  estate  for  the  destruction  of  his  power  to 
earn  money!  In  each  case  this  is  a  question  for  the 
jury,  with  the  settled  policy  on  the  part  of  the  court  not 
to  interfere  with  its  verdict  unless  the  sum  be  so  large 
as  to  strike  us  at  first  blush  as  being  the  result  of  preju- 
dice or  passion.  Applying  this  rule  in  this  case,  we  can- 
not jaay  that  a  verdict  of  $12,500  is  excessive. 

Judgment  affirmed. 


Hunt,  et  aL  V.  Hunt,  et  aL 

(Decided  September  18,  1913). 

Appeal  from  Pike  Circuit  Court. 

Deeds— Construction  of. — ^In  the  construction  of  deeds,  the  effort  of 
the  court  always  is  to  get  at  the  intention  of  the  parties,  and  If 
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the  intention  can  be  arrived  at,  although  It  may  be  out  of  touch 
with  some  expressions  in  or  parts  of  the  instrument,  it  wlU  have  a 
controlling  influence  in  its  interpretation.  In  construing  a  deed 
made  by  a  father  to  the  husband  of  his  daughter  and  her  heira 
and  assigns,  coupled  with  the  provision  that  the  children  of  his 
daughter  by  a  former  marriage  should  share  equally  in  the  land 
with  her  other  heirs,  it  is  held  that  the  grantee  took  a  life  estate 
with  remainder  to  the  children  of  his  wife. 

R.  H.  COOPER,  J.  M.  ROBBRSON,  STRATTON  &  STEPHEN- 
SON and  C.  M.  WHITT  for  appellants. 

ROSCOE  VANOVER,  YORK  &  JOHNSON  and  HAGBR  ft 
STEWART  for  appellees. 

Opinion  of  the  Court  by  Judge  Cabboix — ^Eeversing. 

The  only  question  in  this  case  is  the  proper  constmc- 
tion  of  the  following  deed : 

**Thi8  indenture  made  and  entered  into  this  28th 
day  of  July,  1869,  by  and  between  Jesse  Phillips  and 
Nancy  Phillips,  his  wife,  of  the  county  of  Pike  and  State 
of  Kentucky,  of  the  first  part,  and  Harrison  Fields,  of 
the  county  and  State  aforesaia,  of  the  second  part: 

**Witnesseth:  That  the  party  of  the  first  part,  for 
and  in  consideration  of  the  love  and  affection  they  have 
for  their  daughter,  Tabitha  J.  Fields,  and  the  sum  of 
five  dollars,  to  us  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  bargained  and  sold, 
aliened,  conveyed  and  confirmed,  and  by  these  presents 
do  grant,  bargain,  sell,  alien,  convey  and  confirm  unto 
Harrison  Fields,  the  party  of  the  second  part,  his  heirs 
and  assigns  forever;  also  his  wife^s  two  first  children 
shall  be  equal  heirs  with  her  other  heirs ;  the  party  of  the 
first  part  shall  use  the  lands  about  to  be  conveyed  for 
grazing  lands;  a  certain  tract  or  boundary  of  land  on 
Johns  Creek  and  bounded  as  follows :  *    *    * 

**To  have  and  to  hold  the  same  with  all  the  appurte- 
nances thereon  to  Harrison  Fields,  the  party  of  the  sec- 
ond part,  his  heirs  and  assigns  forever,  with  covenant  to 
warrant  and  defend  against  his  heirs,  assigns,  executors 
and  administrators/' 

Tabitha  Jane  Fields,  the  wife  of  Harrison  Felds,  had, 
at  the  time  of  the  execution  of  the  deed,  two  living  chil- 
dren, the  issue  of  a  former  marriage,  and  one  child,  the 
issue  of  her  marriage  with  Fields.  One  of  the  children 
of  the  first  marriage  married  Frank  Hunt,  and  after- 
wards died,  leaving   surviving  her   five   children,  who 
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aftep  the  death  of  Harrison  Fields  brought  this  suit,  as- 
serting that  they  were  entitled  to  an  undivided  one-third 
interest  in  the  tract  of  land  described  in  the  deed. 

The  lower  court,  as  appears  from  the  briefs  of  coun- 
sel, was  of  the  opinion  that  Harrison  Fields  took  a  fee 
in  the  land  described  in  the  deed,  and  dismissed  the  pe- 
tition of  the  plaintiffs,  who  thereupon  prosecuted  this 
appeal. 

It  is  argued  in  their  behalf  that  it  was  the  intention 
of  Jesse  Phillips  and  his  wife,  grantors  in  the  deed,  to 
convey  the  land  to  Harrison  Fields  for  the  use  and  bene- 
fit of  himself  and  wife  for  life,  with  remainder  to  all  of 
the  children  of  his  wife ;  or,  if  not,  that  it  was  their  in- 
tention to  convey  the  land  to  Fields,  to  be  held  by  him 
in  trust  for  the  children.  As  illustrating  that  it  was  the 
intention  of  the  parties  to  the  deed  that  the  three  chil- 
dren of  Mrs.  Fields  should  each  receive  one-third  of 
the  land  described  in  the  deed,  it  is  averred  in  the  pe- 
tition, to  which  a  demurrer  was  sustained,  that  in  1896 
Harrison  Fields  and  his  wife,  without  any  valuable  con- 
sideration, conveyed  one-third  of  the  land  dQlK*ibed  in 
the  deed  to  Sarah  King,  one  of  the  children  of  Tabitha 
Jane  Fields  by  her  first  marriage^  and  to  Catherine 
Hardin,  the  only  child  of  her  manage  with  Harrison 
Fields,  one-third  of  the  land. 

If  Harrison  Fields,  as  held  by  the  lower  court,  took 
the  fee  in  the  land,  the  appellants,  who  are  children  of 
the  only  other  daughter  of  Mrs.  Fields  by  her  first  mar- 
riage, will  not  receive  any  part  of  the  land,  as  Harrison 
Fields  died  some  time  ago,  intestate,  and  at  his  death 
his  daughter  took  by  inheritance  the  remaining  one- 
third,  subject  to  the  dower  interest  of  her  mother,  and 
she  will  thereby  come  into  the  possession  of  two-tliirds 
of  the  land. 

The  purpose  of  the  grantors  is  not  well  expressed, 
but  it  is  manifest  that  they  intended  that  the  children 
of  their  daughter  by  her  first  marriage  should  have  an 
interest  in  and  share  equally  in  the  estate  with  the  chil- 
dren of  Harrison  Fields.  Some  meaning  should  be  at- 
tached to  the  words  **also  his  wife's  two  first  children 
shall  be  equal  with  her  other  heirs,'*  but  if  it  should  be 
adjudged  that  Harrison  Fields  took  the  fee  in  the  land, 
these  words  would  have  no  effective  meaning,  as  Har- 
rison Fields  could  have  conveyed  the  land  and  thereby 
deprived  the  children  of  the  first  marriage  of  any  inter- 
est in  it,  or  if  he  died  intestate,  as  he  did  do,  the  chil- 
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dren  of  the  first  marriage  would  not  inherit  any  part  of 
it.  It  is,  therefore,  plain  that  to  adjudge  the  fee  in  Har- 
rison Fields  would  defeat  the  expressed  intention  of  the 
grantors  that  the  children  of  Mrs.  Fields  by  her  first 
marriage  should  have  an  interest  in  the  estate.  It  is 
also  quite  evident  that  the  draftsman  of  the  deed  did  not 
have  any  technical  knowledge  pf  how  a  deed  should  be 
written  or  understand  the  legal  difference  between  the 
words  ** heirs'*  and  " children'*  when  used  in  instru- 
ments like  this;  but  we  think  the  word  ^'heirs''  should  be 
construed  to  mean  ** children''  and  the  deed  interpreted 
as  if  it  read  in  substance  that  the  land  was  conveyed  to 
Harrison  Fields,  with  remainder  to  all  the  children  of 
his  wife. 

It  is  very  true  that  some  parts  of  the  deed  if  con- 
strued according  to  the  usual  rules  would  lead  to  the 
conclusion  that  Harrison  Fields  took  the  fee,  but  when 
looked  at  as  a  whole  this  construction  would  ignore  the 
express  declaration  that  the  children  of  his  daughter 
by  her  first  husband  should  share  equally  with  the  other 
heirs  in  the  estate ;  and  that  the  parties  understood  that 
the  children  of  the  daughter  both  by  her  first  and  second 
marriage  were  to  come  into  possession  of  the  land,  is  in- 
dicated by  the  conveyances  made  by  Harrison  Fields  to 
two  of  them,  to  which  conveyances  we  may  turn  as  aids 
in  getting  at  what  was  intended.  There  is  no  escape 
from  the  conclusion  that  the  grantors  hitended  that  the 
children  of  Mrs.  Fields  by  her  first  marriage  should  have 
an  interest  in  this  land,  and  this  prominent  purpose  of 
the  grantors  should  not  be  entirely  disregarded,  as  it 
would  be  by  holding  that  Harrison  Fields  took  the  fee, 
nor  should  the  awkward  manner  in  which  the  parties 
gave  expression  to  their  intention  be  permitted  to  over- 
throw it. 

In  the  construction  of  deeds  the  effort  of  the  court 
always  is  to  get  at  the  intention  of  the  parties,  and  if 
the  intention  can  be  arrived  at,  although  it  may  be  out 
of  touch  with  some  expressions  in  or  parts  of  the  instru- 
ment, it  will  have  a  controlling  influence  in  its  interpre- 
tation ;  and  it  being  clear  to  our  minds  that  the  grantors 
intended  to  make  certain  provision  for  the  children  of 
their  daughter,  we  are  not  inclined  to  adopt  a  construc- 
tion that  would  defeat  this  purpose. 

Under  all  the  circumstances  we  think  that  Harrison 
Fields  took  a  life  estate,  with  remainder  to  the  children 
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of  Ms  wife,  the  daughter  of  the  grantors,  and,  therefore, 
the  appellants  are  entitled  to  one-third  of  the  land. 

TVTierefore,  the  judgment  is  reversed,  with  directions 
to  enter  a  judgment  in  conformity  with  this  opinioiL 


Jellico  Coal  Mining  Company  v.  Woods. 

(Decided  September  18, 1918). 

Appeal  from  Whitley  Circuit  Court. 

Mines  and  Mining. — It  is  the  duty  of  mine  owners  to  exercise  ordinary 
care  to  keep  the  entries  used  by  the  miners  in  reasonably  safe 
condition,  and  if  a  miner,  while  in  the  line  of  his  employment,  is 
injured  by  the  failure  of  the  owner  to  perform  this  duty,  he  may 
recover  damages. 

TTE  &  SILER  for  appellant 

R.  L.  POPE  for  appellee. 

Opinion  of  the  Court  by  Judge  Carroll — ^Affirming, 

In  this  action  to  recover  damages  for  personal  in- 
juries, the  appellee  had  a  judgment  in  his  favor  for  $350 
against  the  appellant  company,  A  reversal  of  the  judg- 
ment is  asked  for  alleged  error  of  the  lower  court  in  fail- 
ing to  direct  a  verdict  in  its  favor  and  in  giving  erro- 
neous instructions. 

Briefly  the  facts  are  these:  The  appellee  was  em- 
ployed as  a  miner,  and  after  loading  his  cars  with  coal 
in  the  room  where  he  was  at  work,  he  went  into  the  ad- 
jacent entry  for  the  purpose  of  going  to  the  place  where 
the  driver  was,  so  that  he  might  notify  him  that  his  cars 
were  loaded  and  ready  to  be  taken  out,  and  while  walk- 
ing through  the  entry  on  this  busiiiess  he  was  caught  and 
injured  by  slate  that  fell  from  the  roof  of  the  entry. 

The  right  to  recover  damages  was  put  upon  the 
ground  that  the  company  negligently  permitted  the  roof 
of  the  entry  to  be  and  remain  in  an  unsafe  condition.  A 
peremptory  instruction  was  asked  by  the  company  upon 
the  theory  that  appellee  was  not  injured  while  in  its 
service  or  performing  any  duty  that  he  owed  to  it,  but 
while  he  was  going  on  an  errand  that  concerned  him 
alone  and  one  that  was  outside  the  scope  of  his  duties 
and  the  line  of  his  employment,  and,  therefore,  it  was 
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under  no  duty  to  keep  the  entry  in  a  reasonably  safe 
condition  so  far  as  he  was  concerned,  and  not  liable  in 
damages  for  the  injury  that  happened  to  him ;  and  upon 
the  further  ground  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  company. 

The  evidence  shows  that  appellee  had  been  directed 
to  and  was  in  the  habit  of  notifying  the  driver  when  his 
cars  were  loaded,  so  that  he  might  take  them  out  and 
bring  him  empty  cars,  and  accordingly  appellee,  in  going 
through  the  entry  for  the  purpose  of  notifying  the 
driver,  was  acting  in  the  line  of  his  service  and  the 
company  was  under  a  duty  to  exercise  ordinary  care  to 
keep  the  entry  through  which  he  was  going  in  a  reason- 
ably safe  condition. 

It  is  further  said  that  there  is  no  evidence  to  show 
that  the  company  failed  to  exercise  the  required  care  in 
looking  after  the  safety  of  the  entry,  but  there  is  evi- 
dence that  the  mine  foreman,  whose  duty  it  was  to  in- 
spect the  entry,  had  not  been  in  the  entry  where  appellee 
was  injured  on  the  day  of  the  injury  or  the  preceeding 
day,  and  a  witness  whose  duty  it  was  to  prop  the  entry 
testifies  that  he  told  the  mine  foreman  about  the  time 
of  the  injury  that  the  entry  at  the  place  where  the  roof 
fell  ought  to  be  timbered,  and  that  the  mine  foreman 
replied  that  they  did  not  intend  to  timber  the  cross  en- 
tries and  were  going  to  try  to  get  the  coal  out  without 
doing  it.  This  witness  further  testifies  that  when  he 
went  to  repair  the  roof  after  appellee  was^  injured  he 
found  two  or  three  hundred  feet  of  the  roof  in  such  con- 
dition that  it  had  to  be  repaired  or  made  safe.  This 
evidence  was  sufiicient  to  show  that  the  company  did 
not  exercise  ordinary  care  to  keep  the  entry  in  a  rea- 
sonably safe  condition. 

The  instructions,  although  criticized  by  counsel  for 
appellant,  fairly  submitted  to  the  jury  the  law  of  the 
case  as  we  understand  it.  They  told  the  jury  in  sub- 
stance that  it  was  the  duty  of  the  company  to  exercise 
ordinary  care  to  keep  and  maintain  the  entry  in  a  rea- 
sonably safe  condition,  and  that  if  it  failed  so  to  do  and 
appellee  was  injured  as  a  direct  result  of  such  failure, 
they  should  find  for  appellee  such  a  sum  in  damages  as 
would  compensate  him  for  pain  and  suffering  and  the 
loss  of  his  powers  to  earn  money.  They  were  further 
told  that  it  was  the  duty  of  appellee  to  exercise  ordinary 
care  for  his  own  safety,  and  that  if  the  failure  on  his 
part  to  exercise  such  care  brought  about  the  injuries 
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complained  of,  the  company  was  not  liable.    It  is  fur- 
ther suggested  that  the  verdict  is  excessive,  but  there 
is  no  merit  in  this  contention. 
The  judgment  is  affirmed. 


Shorty  et  aL  ¥•  Commonwealth. 

(Decided  September  18,  1913). 

Appeal  from  Kiiott  Circuit  Court 

Venue— Limitation— Local  Option. — ^To  sustain  a  conyiction  for  sell- 
ing liquor  in  violation  of  law  there  should  be  some  evidence  that 
the  offense  was  committed  in  the  county  in  which  the  indictment 
was  found  and  within  one  year  before  the  finding  of  the  indict- 
*    ment. 

STE:WART  &  BAILEY  for  appellants. 

JAMBS  GARNETT,  Attorney  General,  OVERTON  S.  HOGAN, 
Assistant  Attorney  General  for  appellee. 

Opinion  of  the  Court  by  Judge  Carroll — ^Reversing. 

There  is  no  evidence  even  tending  to  show  that  the 
offense  charged  of  selling  liquor  in  Eaiott  County  was 
committed  in  that  county  or  that  it  was  committed  witii- 
in  one  year  next  before  the  finding  of  the  indictment,  and 
so  the  motion  for  a  new  trial  should  have  been  granted 
and  a  new  trial  ordered. 

Judgment  reversed. 


Dickerson  v.  Wm.  Goocey,  County  Judge. 

(Decided  September  18,  1913). 

Appeal  from  Lee  Circuit  Court. 

Land — Condemnation  Proceeding — County  Court  Without  Jmia- 
dlctlon  to  Try  Title. — In  a  proceeding  in  the  county  court  to  con- 
demn land  for  a  railroad  right  of  way,  answer  haying  been  flle<l. 
by  each  claimant  asserting  sole  ownership  in  the  land,  and  deny- 
ing title  in  the  other,  and  a  Jury  had  assessed  the  damages  for 
the  right  of  way,  the  county  court  undertook  to  determine  the 
rights  of  the  adverse  claimants  of  the  land  to  the  fund  and  to 
dispose  of  it  as  those  rights  might  appear  to  that  court,  when  ap- 
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pellant  filed  in  the  circuit  court  a  petition  for  a  writ  prohibiting 
the  county  court  from  trying  the  issue  as  to  title,  and  asking  a 
transfer  of  the  action  to  the  circuit  court  Held,  the  county  court 
being  without  jurisdiction  to  try  the  question  of  title,  the  writ 
should  have  been  granted,  and  it  was  error  to  sustain  a  demurrer 
to  the  petition. 
2.  Land— County  Court  Without  Jurisdiction  to  Try  Title— Transfer 
to  Circuit  Court. — Except  in  the  matter  of  land  partition  and  con- 
demnation the  statutes  confer  no  Jurisdiction  upon  the  county 
court  that  relates  directly  to  land,  and  in  partition  and  condemna- 
tion it  is  clear  that  the  county  court  Jurisdiction  does  not  go  to 
the  title  of  the  land  involved.  Upon  motion  of  either  party  the 
county  court  should  have  transferred  to  the  circuit  court  this 
cause  when  the  damages  were  assessed  in  order  that  the  circuit 
court  might  try  the  question  of  title  and  dispose  of  the  fund  ac- 
cordingly. 

THQO.  B.  BLAKEY  for  appellant 

SAM  HURST,  H.  L.  WHEELER,  Q.  W.  GOURLBY  and  J.  F.  SUT- 
TON for  appellee. 

Opinion  of  the  Court  by  Judge  Nunn — ^Reversing. 

This  action  had  its  beginning  in  a  condemnation  pro- 
ceeding instituted  by  the  Louisville  &  Nashville  Bailroad 
in  the  Lee  County  Court  to  procure  a  railroad  right  of 
way.  The  proposed  line  ran  through  a  tract  of  land  to 
which  the  appellant  and  the  heirs  of  one  Sewell  each 
made  claim  adverse  to  the  other.  All  the  claimants  were 
parties  to  the  condemnation  proceeding  in  the  county 
court,  and  served  with  summons.  Asswer  was  filed 
by  each  claiBaant  asserting  sole  ownership  of  the 
land,  and  denying  any  title  thereto  in  the  other.  In  due 
course  a  jury  assessed  the  damages  for  the  right  of  way 
at  $650.  There  is  no  complaint  as  to  the  amount  of  the 
damages,  or  the  regularity  of  the  proceedings  to  this 
point.  But  when  the  county  court  undertook  to  deter- 
mine the  rights  of  the  adverse  claimants  to  the 
fund  assessed  as  damages,  and  to  dispose  of  it  as 
those  rights  might  appear  to  that  court,  the  appellant, 
Dickerson,  filed  in  the  Lee  Circuit  Court  a  petition  for 
a  writ  prohibiting  the  appellee,  as  judge  of  the  county 
court,  from  proceeding  to  try  the  issue  between  the 
claimants  as  to  which  the  damages  belonged.  The  pe- 
tition further  prayed  that  the  appellee  be  directed  to 
transfer  to  the  circuit  court  the  case  and  all  the  papers 
relating  to  it.  Appellee  demurred  to  this  petition,  and 
it  was  sustained  by  the  lower  court. 
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The  rightful  claimant  to  this  fund  can  not  be  deter- 
mined without  making  inquiry  into  the  land  title;  that 
is,  it  is  necessary  to  try  the  issue  as  to  ownership  of  the 
land  in  order  to  make  any  disposition  of  the  fund. 
The  question  is,  therefore,  presented  of  the  jurisdiction 
of  the  county  court  to  try  the  issue  of  title  to  the  land. 
If  the  county  court  has  such  jurisdiction  the  lower  court 
properly  sustained  the  demurrer,  and  the  remedy  for  the 
party  aggrieved  is  by  appeal.  If  the  county  court  is 
without  jurisdiction  the  writ  of  prohibition  should  be 
granted. 

The  county  and  quarterly  courts,  presided  over  hy 
the  same  judge,  are  of  limited  jurisdiction,  and  are  con- 
fined to  matters  in  which  it  has  been  conferred  by 
statute. 

Section  1052  of  the  Kentucky  Statutes  expressly  pro- 
vides that  in  any  action  in  the  quarterly  court  **the  title 
to  any  real  estate  involved  therein  shall  not  be  affected 
thereby.  ^^  This  section  also  provides  that  if  the  title 
to  real  estate  becomes  involved  during  the  pendency  of 
an  action  in  the  quarterly  court  it  shall  be  the  duty  of 
the  court  on  motion  of  either  party  to  transfer  the  cause 
to  the  circuit  court. 

Except  in  the  matter  of  land  partition  and  condemna- 
tion the  statutes  confer  no  jurisdiction  upon  the  county 
court  that  relates  directly  to  land,  and  in  partition  and 
condemnation  it  is  clear  that  the  county  court  jurisdic- 
tion does  not  go  to  the  title  of  the  land  involved.  Sec- 
tion 499,  of  the  Civil  Code,  gives  to  the^  circuit  and 
county  courts  concurrent  jurisdiction  of  actions  for  par- 
tition of  land,  and  governs  the  practice  in  such  cases, 
but  by  sub-sections  10  and  11  of  section  499,  of  the  Code, 
provision  is  made  for  their  transfer  to  the  circuit  court 
for  trial  in  the  event  the  rights  claimed  to  the  land  are 
contested  in  the  county  court. 

Eights  of  way  for  railroad  purposes  secured  by  con- 
demnation are  easements  merely,  and  except  for  the 
easement  the  title  remains  in  the  land  owner.  Sections 
835  to  840  of  the  Kentucky  Statutes,  inclusive,  prescribes 
the  means  whereby  this  easement  or  right  of  way  may 
be  condemned  over  private  property  and  put  to  public 
use  in  the  shortest  time  possible,  consistent  with,  and 
saving  the  rights  of  the  owners.  By  these  statutes  juris- 
diction is  conferred  upon  the  county  court  to  condemn 
the  right  of  way  for  public  use,  and  assess  the  damages 
the  owner  or  owners  thereof  may  be  entitled  to  receive. 
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While  these  statutes  make  no  provision  for  a  transfer 
from  the  county  to  the  circuit  court  for  trial  of  issues 
of  title  that  may  arise  between  rival  claimants  as  an 
incident,  yet  they  do  not  even  by  inference  confer  upon 
the  county  court  jurisdiction  to  try  them.  Since  the 
county  court  can  exercise  no  jurisdiction  other  than  that 
conferred  by  statute  it  is  clear  that  when  the  appellee, 
as  county  judge,  was  proceeding,  as  his  demurrer  and 
brief  admits,  to  dispose  of  the  damages  assessed  by  try- 
ing the  right  of  claimants  to  the  lana,  he  was  exceeding 
his  jurisdiction. 

The  Lee  Circuit  Court  has  exclusive  jurisdiction  to 
try  that  question.  Section  966,  of  the  Kentucky  Stat- 
utes, confers  upon  circuit  courts  **  original  jurisdiction 
of  all  matters,  both  in  law  and  equity,  of  which  jurisdic- 
tion is  not  exclusively  delegated  to  some  other  tribunal, 
and  shall  have  jurisdiction  in  all  cases  where  the  title 
to  land  is  in  question. '*  That  this  jurisdiction  of  the 
circuit  court  is  exclusive  is  recognized  by  the  cases  of 
Craig  V.  Garnett,  9  Bush,  97,  and  Bush  v.  Williams,  6 
Bush,  405.  Quoting  from  the  9  Bush  case,  supra,  we 
have  this  language,  *'*  *  *  Circuit  Courts  have  jur- 
isdiction in  all  actions  except  where  exclusive  jurisdic- 
tion is  given  to  other  courts,  it  results  that  the  circuit 
courts  must  have  jurisdiction  where  the  remedy  sought 
necessarily  affects  the  title  to  land,  because  of  the  exclu- 
sion of  that  remedy  from  the  inferior  courts/'  The 
case  of  Hunt  v.  Phillips,  105  S.  W.,  445,  is  to  the  same 
effect,  and  this  language  is  used,  **It  is  not  the  purpose 
of  the  statute  that  questions  of  title  shall  be  settled  by 
the  county  court. ' ' 

Reasons  of  analogy,  as  well  as  section  499,  of  the 
Code,  require  that  upon  motion  of  either  party,  or  upon 
his  own  motion  the  county  court  should  have  transferred 
to  the  circuit  court  this  cause  when  the  damages  were 
assessed  in  order  that  the  circuit  court  might  try  the 
question  of  title  and  dispose  of  the  fund  accordingly. 

In  reaching  these  conclusions  we  have  not  been  un- 
mindful of  the  force  of  appellee's  argument  that  since 
the  county  judge  had  unquestioned  jurisdiction  of  the 
subject  matter,  it  was  his  duty  to  try  all  issues  arising 
in  the  litigation.  The  jurisdiction  of  the  county  court 
to  condemn  the  right  of  way  and  assess  the  damages  is 
unquestioned,  but  it  has  no  semblance  of  jurisdiction  to 
try  an  issue  in  which  the  title  to  land  is  so  directly  in- 
volved a3  this. 
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Entertaining  these  views,  the  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  issue  the  writ. 


BeU  V.  CommonwealtlL 

(Decided  September  18,  1913). 

Appeal  from  Pendleton  Circuit  Court. 

Appeal— Failure  to  Brief— Record  Examined  In  This  Case  and  Af« 
firmed  Notwithstanding  Failure  to  Brief. — Where  a  case  is  sub- 
mitted on  a  motion  to  dismiss  for  want  of  prosecution,  and  an  ex- 
amination of  the  record  falls  to  disclose  a  reversible  error,  the 
Judgment  will  be  affirmed. 

J.  T.  SIMON  for  appellant. 

JAMES  GARNETT,  Attorney  General,  O.  S.  HOGAN,  Assistant 
Attorney  General  for  appellea 

Opinion  of  the  Coubt  by  Judge  Nunn — ^Affirming. 

Appellant  has  failed  to  file  a  brief  in  this  case,  and 
appellee  moves  to  dismiss  it  for  that  reason.  The  case 
is  submitted  on  that  motion. 

We  have,  however,  examined  the  record,  but  do  not 
find  any  reversible  error. 

The  judgment  of  the  circuit  court  is,  therefore,  af- 
firmed. 


Peters  v.  Commonwealth. 

(Decided  September  18,  1913). 

Appeal  from  Madison  Circuit  Court 

Criminal  Law — Intoxicating  Ldquora — ^Local  Option  Law — ^Violation — 
Evidence — Sufficiency. — On  a  prosecution  for  the  offense  of  having 
In  one's  possession  spirituous*  vinous  or  malt  liquors  for  the  pur- 
pose of  sale  in  local  option  territory,  evidence  examined  and  held 
sufficient  to  sustain  a  conviction. 

JOHN  C.  CHENAULT  and  D.  M.  CHENAULT  for  appellant 

JAMES     GARNETT,  Attorney  General,  and  O.  S.  HOGAN,     As* 
Blstant  Attorney  General  for  appellee. 
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Opinion  of  the  Coubt  by  William  Rogebs  Clay,  Com- 
MissiONEB — Affirming. 

Appellant,  Mike  Peters,  was  arrested  on  a  warrant 
issued  by  the  police  judge  of  Richmond,  charging  him 
with  having  in  his  possession  in  Richmond,  Kentucky, 
local  option  territory,  whiskey  for  the  purpose  of  selling 
same.  On  the  trial  in  the  police  court  the  jury  found 
him  guilty  and  fixed  his  punishment  at  a  fine  of  $50  and 
ten  days  in  jail.  From  that  judgment  he  appealed  to  the 
Madison  Circuit  Court.  The  jury  there  found  him  guilty 
and  fixed  his  punishment  at  a  fine  of  $100  and  50  days  in 
jail.  From  the  judgment  entered  on  the  verdict  this  aj)- 
peal is  prosecuted. 

The  evidence  heard  at  the  trial  is,  in  substance,  as 
follows : 

J.  H.  Allman,  an  officer  of  the  city  of  Richmond,  tes- 
tified that  he  had  received  information  that  Amos  Wool- 
rey  had  gotten  off  the  train  at  Red  House  with  some 
whiskey.  He  and  two  of  his  deputies  went  out  the  Red 
House  pike  to  the  railroad  crossing,  a  point  within  the 
city  limits  of  Richmond.  In  a  short  time  Peters  and 
Woolrey  came  along  in  a  buggy.  He  stopped  them  and 
asked  if  they  had  any  whiskey.  Peters  said  they  had 
none,  but  when  they  went  to  search  the  buggy  Peters  ad- 
mitted they  had  whiskey. 

J.  D.  Dykes  testified  that  he  was  with  Allman  when 
the  arrest  was  made.  He  heard  Peters  say  he  had  no 
whiskey,  and  heard  Woolrey  say  **Yes,  we  have  whis- 
key.^' 

It  was  admitted  that  Richmond  was  local  option  ter- 
ritory. 

Appellant,  Peters,  testified  that  on  the  8th  or  9th  of 
May  he  heard  Amos  Woolrey  say  he  was  going  to  Win- 
chester. Told  him  he  wanted  him  to  bring  four  quarts 
of  Old  Elk.  He  said  he  would  not  bring  it  to  Richmond, 
but  that  if  witness  would  meet  him  at  Red  House  he 
would.  Witness  gave  him  the  money  and  went  down  to 
Red  House  where  Woolrey  gave  him  the  four  quarts. 
Witness  got  it  for  his  own  use  and  did  not  intend  to  sell 
it.  Told  Allman  and  Dykes  he  did  not  have  any  whiskey 
for  them.  He  hired  a  horse  and  buggy  and  drove  six 
miles  to  meet  Woolrey  and  get  the  four  quarts  of 
whiskey. 

Amos  Woolrey  testified  that  on  May  court  day  last 
he  saw  his  brother-in-law,  who  resided  on  Red  Lick  in 
Madison  County.    They  agreed  that  he  should  go  to  his 
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brother-in-law's  home  for  the  purpose  of  going  .fishing. 
His  brother-in-law  asked  him  to  bring  something  to 
drink,  and  he  promised  him  to  do  so.  His  brother-in- 
law  wanted  a  gallon  for  himself.  Witness  arranged  to 
go  to  Winchester,  and  mentioned  the  fact  in  the  business 
house  of  Peters.  Peters  asked  him  to  bring  four  quarts 
of  Old  Elk.  Told  Peters  he  would  not  bring  any  whiskey 
to  Richmond,  but  that  if  he  would  meet  him  at  Red 
House  he  would  bring  it.  Peters  agreed  to  meet  him. 
Witness  went  to  Winchester  and  got  for  himself  eight 
quarts  of  Old  Tar  and  four  quarts  of  Kentucky  Pride. 
He  bought  for  Mr.  Peters  four  quarts  of  Old  Elk.  When 
he  reached  Red  House  he  delivered  the  four  quarts  to 
Peters  and  got  in  the  buggy  with  him.  They  were  ar- 
rested as  soon  as  they  got  in  town.  Witness  did  not  ex- 
pect to  stop  in  town.  He  lived  in  the  country  east  of 
Richmond.  Peters  agreed  to  carry  him  home  in  the 
vehicle  in  which  he  met  him. 

It  is  earnestly  insisted  that  the  foregoing  evidence 
is  wholly  insuflScient  to  sustain  a  conviction.  In  this 
connection  it  is  argued  that  the  defendant  himself  swears 
that  he  purchased  the  whiskey  for  his  own  use,  and  that 
there  is  not  a  single  circumstance  to  show  the  contrary. 
The  further  point  is  made  that  the  expense  of  the  horse 
and  buggy  would  more  than  offset  any  profit  that  he  could 
have  made  on  the  whiskey.  It  must  be  remembered, 
however,  that  in  determining  the  purpose  of  the  defend- 
ant in  a  case  like  this  the  jury  are  not  confined  to  his 
testimony  alone,  but  have  a  right  to  take  into  considera- 
tion all  the  facts  and  circumstances  surrounding  the 
transaction.  It  must  be  admitted  that  defendant's  com- 
panion purchased  a  quantity  of  whiskey  far  in  excess 
of  even  the  extraordinary  demands  of  an  exceedingly 
dry  fisherman.  He  was  not  willing  to  deliver  the  four 
Quarts  to  the  defendant,  but  required  the  defendant  to 
arive  six  miles  in  the  country  to  get  the  whiskey,  and 
to  agree  to  carry  him  to  his  home  out  in  the  county. 
While  it  may  be  true  that  the  legitimate  profit  on  a  sale 
of  four  quarts  of  whiskey  would  not  have  been  greater 
than  the  hire  of  a  horse  and  buggy,  yet  those  engaged 
in  ** boot-legging"  are  not  content  with  the  ordinary 
profit,  but  frequently  charge  two  and  three  prices  for 
the  whiskey  which  they  sell.  When  we  take  into  con- 
sideration the  quantity  of  whiskey  involved,  the  secrecy 
attending  the  transaction,  the  trouble  and  expense  which 
the  defendant  was  willing  to  undergo  in  order  to  secure 
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the  whiskey,  and  the  fact  that  when  arrested  he  denied 
having  the  whiskey  in  his  possession,  we  conclude  that 
these  circumstances  are  sufficient  to  justify  the  conclu- 
sion on  the  part  of  the  jury  that  he  had  the  whiskey  in 
question  in  his  possession  for  the  purpose  of  sale  in  the 
city  of  Eichmond. 

There  being  sufficient  evidence  to  sustain  the  verdict, 
and  the  instructions  not  being  subject  to  complaint,  it 
follows  that  the  judgment  should  be  affirmed,  and  it  is 
so  ordered. 


Th<»rnton  v.  ThiMmtoii. 

(Decided  September  18,  1913). 

Appeal  from  Marion  Circuit  Court. 

L  Arbitration  and  Award — ^Setting  Aside  Award. — ^It  is  the  tendency 
of  the  courts  to  uphold  awards  upon  sound  principles  of  public 
policy;  but  one  cannot  be  sanctioned  that  was  rendered  in  a  pro- 
ceeding where  one  party  has  had  no  opportunity  to  controvert 
the  evidence  of  his  adversary  taken  in  his  absence  and  transcribed 
by  a  partisan  and  relative  of  the  other  party,  and  especially  where 
the  award  is  principally  based  on  that  evidence. 

2.  Arbitration  and  Award — Setting  Aside  Award  Made  Without  No- 
tice and  by  Sole  Arbitrator. — ^A  sole  arbitrator  should  not  be  per- 
mitted to  make  an  award  based  upon  evidence  taken  without  no- 
tice to  the  party  against  whom  it  was  used. 

O'REAR  &  WILLIAMS  and  H.  P.  COOPER  for  appellant 

JOHN  McCHORD  and  C.  C.  BOLDRICK  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Turner — ^Reversing. 

This  is  a  common  law  action  by  appellee,  asking  a 
judgment  on  an  award;  the  answer  of  the  defendant 
seeks  to  have  the  award  set  aside  upon  the  ground  that 
the  arbitrator  undertook  to  pass  upon  things  which  were 
not  submitted  in  the  articles  of  agreement;  and  upon  the 
further  ground  that  at  two  out  of  the  three  meetings  held 
by  the  arbitrator  he  had  no  opportunity  to  be  present 
or  to  be  heard,  and  at  such  meetings  he  had  no  represen- 
tative present,  and  that  appellee  presented  claims  at 
such  meetings  of  which  he  had  never  had  notice  until 
after  the  award  was  made,  and  that  at  one  of  the  said 
meetings  depositions  of  two  witnesses  were  taken,  which 
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fact  he  did  not  know  until  after  the  award;  that  the 
award  was  principally  based  upon  the  evidence  of  these 
two  witnesses  which  was  taken  at  a  secret  meeting  of 
which  he  had  no  notice,  and  that  he  had  no  opportunity 
to  cross-examine  either  of  them,  and  in  effect  pleads 
that  for  these  reasons  the  award  was  procured  by  fraud. 

The  article  of  agreement  is  as  follows,  to- wit:  ''THIS 
AGEEEMENT  OF  AEBITEATION  this  day  entered 
into  by  and  between  W.  A.  Thornton  party  of  the  first 
part,  and  G.  K.  Thornton  party  of  the  second  part, 

*' Witnesseth:  That  whereas  there  is  a  controversy  and 
disagreement  between  the  parties  of  the  first  and  second 
part  in  relation  to  the  adjustment  and  settlement  of  the 
accounts  of  said  parties  and  their  resj)ective  services  in 
raising  a  crop  of  about  fifteen  acres  of  tobacco  by  said 
parties  on  the  farm  of  T.  H.  Thornton  in  Marion  County 
about  the  year  1896  and  also  for  work  claimed  to  be  per- 
formed by  the  second  party  for  the  first  party  in  the 
tobacco  transaction  and  also  for  other  work  in  the  year 
1896  and  1897. 

''It  is  now  hereby  agreed  by  the  parties  hereto  that 
Prentice  Weatherford  shall  hear  the  entire  evidence  in 
relation  to  all  questions  touching  the  raising,  handling 
and  sale  of  said  tobacco  and  work  by  said  Geo.  K.  Thorn- 
ton that  may  be  offered  by  either  party  and  from  said 
evidence  return  his  award  in  writing  to  each  of  the 
parties  hereto. 

"Each  of  the  undersigned  parties  agree  to  abide  by 
the  award  of  said  Prentice  Weatherford  adjusting  the 
matters  hereinabove  mentioned. 

"Given  under  our  hands  this  December  21, 1911." 

The  award  is  as  follows:  "The  within  matter  having 
been  submitted  to  me  to  adjust  and  settle  between  the 
parties  herein  named,  I  did  on  the  14th  day  of  March, 
1912,  call  the  parties  together  at  Bradfordsville,  Ky., 
and  after  fully  considering  and  calculating  on  all  papers, 
accounts  and  evidence  submitted  by  the  parties,  decide 
that  the  following  amounts  were  due  and  payable  to  G. 
K.  Thornton  f rom  W.  A.  Thornton  at  the  dates  given 
for  each  amount,  viz. : 

On  the  sale  of  tobacco  crop,  February  15, 1899 $100.00 

For  work  for  self  and  team,  year  1896 297.25 

For  work  for  self  and  team,  year  1897 64.50 

For  articles  sold  W.  A.  Thornton,  1897 19.75 

And  that  the  said  G.  K.  Thornton  should  have  credit 
for  said  amounts  at  same  dates  on  any  claim  or  claims 
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that  said  W.  A.  Thornton  held  against  him  at  said  dates 
or  that  he  be  allowed  interest  on  these  amounts  to  the 
date  of  this  settlement/' 

The  judgment  of  the  circuit  court  upheld  the  award 
throughout  except  as  to  the  item  of  $19.75,  which  was 
disallowed,  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

Appellant  testified  that  at  the  time  the  articles  of 
agreement  were  entered  into  that  there  was  an  agree- 
ment between  him  and  appellee  that  the  metings  of  arbi- 
tration were  at  no  time  to  interfere  with  some  important 
business  engagements  which  might  at  any  time  call  ap- 
pellant away  from  home,  and  this  is  substantially  ad- 
mitted by  appellee.  The  first  meeting  was  held  on  the 
third  day  of  January,  1912,  at  which  time  the  statements 
of  both  appellant  and  appellee  were  heard,  but  the  mat- 
ter was  not  concluded  because  appellant  was  compelled 
to  leave  home  on  business.  At  the  time  of  or  before  the 
first  meeting  there  seems  to  have  been  some  sort  of 
understanding  or  agreement  between  the  parties  by 
which  Breeding  was  to  be  present  at  the  arbitration  upon 
behalf  of  appellee,  and  Newbolt  upon  behalf  of  appel- 
lant, and  they  were  each  present  at  the  first  meeting. 

At  the  conclusion  of  the  first  meeting  there  was  a 
tentative  agreement  by  which  the  parties  were  again  to 
meet  on  the  first  day  of  March ;  but,  a  day  or  two  before 
the  first  day  of  March  the  arbitrator  was  notified,  as  he 
states,  over  the  telephone  that  appellant  had  been  called 
to  Louisville  on  important  business,  and  could  not  be 
present  at  that  time ;  but  notwithstanding  this  notice  and 
m  violation  of  the  agreement  between  these  two  brothers 
that  the  arbitration  meetings  were  were  at  no  time  to 
interfere  with  appellant's  important  business  engage- 
ments, he  proceeded  to  hold  the  meeting,  and  to  take  the 
depositions  of  two  witnesses,  in  absence  of  appellant  or 
any  representative  of  his;  for  it  appears  that  even  his 
friend,  Newbolt,  -was  not  present  and  had  had  no  notice 
of  this  meeting,  but  that  in  his  stead  one  Avritt,  an 
uncle  of  appellee's  wife  was  there,  and  actually  took 
down  in  writing  the  statements  of  the  two  witnesses  in- 
troduced by  appellee.  Appellant  testifies  that  he  never 
knew  of  these  depositions,  or  of  the  fact  that  they  had 
been  taken,  until  after  the  award  had  been  made,  and 
this  evidence  of  his  is  uncontradicted. 

At  the  last  meeting,  on  the  14th  day  of  March,  neither 
appellant  nor  appellee  were  present,  they  having  been 
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notified  by  the  arbitrator  that  he  did  not  desire  their 
presence ;  but  appellant  when  asked  by  the  arbitrator  if 
he  had  any  further  evidence  to  offer,  being  in  ignorance 
of  the  fact  that  these  two  depositions  had  been  taken, 
bearing  upon  the  claims  of  appellee,  which  he  says  had 
not  been  mentioned  in  the  first  meeting,  and  thinking 
that  only  his  own  and  his  brother  *s  statement  given  in 
the  first  meeting  were  to  be  considered,  told  the  arbitra- 
tor that  he  had  nothing  further  to  offer. 

At  the  meeting  on  that  day  we  find  again  the  uncle 
of  appellee's  wife  aiding  the  arbitrator,  and  actually 
writing  or  copying  the  award,  and  Breeding,  the  other 
representative  of  appellee,  also  present,  and  no  repre- 
sentative of  appellant. 

It  is  the  tendency  of  the  courts  to  uphold  awards  upon 
sound  principles  of  public  policy;  but  we  cannot  sanc- 
tion one  rendered  in  such  an  ex  parte  proceeding  where 
one  party  has  had  no  opportunity  to  controvert  the  evi- 
dence of  his  adversary  taken  in  his  absence  and  trans- 
cribed by  a  partisan  and  relative  of  the  other  party,  and 
especially  where  the  award  is  principally  based  on  that 
evidence. 

He  not  only  had  no  opportunity  to  cross-examine 
these  witnesses,  but  he  had  none  to  controvert  their  tes- 
timony by  others,  for  the  fact  that  their  evidence  had 
been  taken  was  concealed  from  him  until  after  the  award. 

The  courts  will  look  with  suspicion  upon  an  award 
based  on  ex  parte  evidence,  and  particularly  where  that 
evidence  is  used  to  substantiate  claims  which  one  party 
to  the  arbitration  did  not  know  were  being  asserted 
against  him. 

In  Cravens  v.  Estis,  144  Ky.,  511,  it  was  held  that  one 
arbitrator  and  an  umpire  were  without  authority  to 
make  an  award  in  the  absence  of  the  other  arbitrator 
without  notice  to  him.  There  is  much  stronger  reason 
why  a  sole  arbitrator  should  not  be  permitted  to  mate 
an  award  based  upon  evidence  taken  without  notice  to 
the  party  against  whom  it  was  used. 

The  judgment  is  reversed,  with  directions  to  set  aside 
the  award;  to  transfer  the  cause  to  the  equity  docket, 
and  refer  it  to  a  commissioner  for  a  settlement  of  the  ac- 
counts between  the  parties,  and  to  allow  them  to  amend 
their  pleadings. 
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T. 
(Decided  September  If,  If U). 


Appeal  from  Oraves  Girenit  Court 

L  Homicide— Criminel  Lew— -M odon  for  Contiiiiuiioe.'-'Wliere  tlie 
trial  ooQit  in  oTermUns  epeOent's  motion  for  a  continaance,  htid 
that  he  might  read  the  aflldaTft  statins  what  absent  witnesses 
would  testify  if  present,  wliieh  priTilege  he  did  not  take  adTantase 
of.  there  is  no  merit  in  the  eontentlcm  that  the  court  erred  in  re- 
fnsins  a  oontinoanee. 

S.  Homicide— Criminal  Law— Bridenoe  of  Accomplices — Ck>rrobora- 
tion.— The  claim  that  the  eridence  of  the  accomplices  is  not  snf- 
ficientlj  corroborated  to  justify  conriction  cannot  be  upheld.  Sev- 
eral witnesses  testified  that  they  saw  appellant  at  the  scene  of 
the  shooting  shortly  after  it  occurred  with  a  pistol  in  his  hand, 
and  one  or  more  witnesses  testified  that  appellant  cm  that  day 
admitted  that  he  had  done  the  kHUfig,  and  this  eridence  taken 
in  connection  with  the  eridence  of  the  accomplices  that  i^pellant 
did  the  shooting  Justified  the  Jmy  in  reaching  the  ccmclnsion  it 
did. 

S.  Jury — ^AUeged  Misconduct  of  Juror. — ^Where  a  statement  of  a 
Juror  was  merely  an  expression  of  disapproval  at  i^ipellanf  s 
course  in  changing  his  testimony  at  the  second  trial,  it  cannot  be 
said  to  indicate  that  he  had  made  up  his  mind  as  to  appellants 
guilt     (For  former  opinion,  see  162  Ky.,  7fl.) 

W.  S.  FOY  for  appellant 

JAMES  GARNETT,  Attorney  General,  O.  8.  HOGAN,  Assistant 
Attorney  General  for  appellee. 

Opinion  of  the  Coubt  by  Jxtikie  Tubneb — Affirming. 

This  is  the  second  appeal  of  this  case;  the  opinion 
on  the  former  appeal  will  be  found  in  152  Ky.,  791. 

On  the  last  trial  from  which  this  appeal  is  prosecuted 
appellant  was  convicted  of  voluntary  manslaughter;  on 
that  trial  the  evidence  was  substantially  the  same  as  re- 
cited in  the  former  opinion,  except  that  Wadlington  and 
Magness,  who  were  jointly  indicted  with  appellant,  tes- 
tified. 

Magness*  statement  as  to  what  occurred  at  the  bam 
when  Dallas  was  killed  is  in  substance  that  when  Dallas 
came  to  the  barn  after  the  other  three  had  gone  there 
he  upbraided  him  (Magness)  for  allowing  Wadlington 
to  have  his  horse  and  buggy  to  follow  him  out  the  road; 
and  that  while  he  and  Dallas  were  in  this  altercation, 
Wadlington  attacked  Dallas  and  struck  him  over  the 
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head  with  a  beer  bottle  and  knocked  him  to  his  knees, 
and  that  while  Dallas  was  on  his  knees  Wadlington 
handed  Elliott  a  pistol  and  told  him  to  shoot  Dallas,  and 
that  if  he  did  not  he  would  knock  him  down,  and  Elliott 
shot. 

Wadlington 's  statemenj;  is  in  substance  that  when 
Dallas  came  ifito  the  bam  he  and  Magness  immediately 
engaged  in  a  difficulty,  and  that  Elliott  interfered,  and 
he  (Elliott)  and  Dallas  had  some  words,  and  Elliott  told 
Dallas  not  to  nump  on  the  boy;  that  they  then  became 
engaged  in  a  difficulty,  and  Dallas  had  an  open  knife  in 
his  hand  and  advanced  upon  Elliott  and  chased  him 
around  the  buggy  twice,  Elliott  fleeing  from  him,  and 
then  Elliott  shot. 

Appellant's  first  complaint  is  that  the  court  erred  in 
refusing  to  give  him  a  continuance;  he  filed  his  affidavit 
stating  what  certain  absent  witnesses  would  testify  if 
present,  and  the  court  in  overruling  his  motion  for  con- 
tinuance held  that  he  might  read  the  affidavit  as  the  depo- 
sition of  such  witnesses,  which  privilcjge  he  did  not  take 
advantage  of  on  the  trial.  The  claim  that  the  evidence 
of  Wadlington  and  Magness,  accomplices  of"  appellant,  is 
not  sufficiently  corroborated  to  justify  conviction,  cannot 
be  upheld ;  several  witnesses  testified  that  they  saw  ap- 
pellant at  or  near  the  bam  door  shortly  after  the  shoot- 
mg  with  a  pistol  in  his  hand,  and  one  or  more  witnesses 
testified  that  appellant  on  that  day  admitted  that  he  had 
done  the  shooting. 

Certainly  this  evidence  taken  in  connection  with  the 
evidence  of  Magness  and  Wadlington  would  justify  the 
jury  in  reaching  the  conclusion  it  did. 

Lastly,  it  is  urged  that  a  new  trial  should  have  been 
granted  because  of  the  misconduct  of  one  of  the  jurors; 
appellant  filed  the  affidavits  of  four  parties  who  stated 
that  they  were  present  at  the  former  trial  with  the  juror, 
David  Frazier,  and  that  they  heard  the  testimony  of  El- 
liott on  that  trial,  and  that  Frazier  said,  at  the  time, 
"That  Clarence  Elliott  ought  to  have  his  neck  broken 
because  he  had  changed  his  statement.'*  This  statement 
of  the  juror  made  at  the  time  of  the  second  trial  referred 
to  the  change  in  the  testimony  of  appellant,  he  having 
testified  on  the  first  trial  that  he  had  done  the  shooting, 
and  on  the  second  trial  that  Wadlington  had  done  it. 

There  is  nothing  in  this  statement  of  the  juror  which 
indicates  that  he  had  made  up  his  mind  as  to  the  guWt 
of  appellant;  it  was  merely  his  manner  of  expressing 
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disapproval  of  appellant's  course  in  changing  his  testi- 
mony at  the  second  trial,  or  was  his  way  of  saying  that 
he  thought  it  was  an  unwise  move  on  apj)ellant's  part. 

Upon  the  whole  record  we  are  of  the  opinion  that  ap- 
pellant had  a  fair  and  impartial  trial. 

Judgment  affirmed. 


Wajrne  (alias  Wing)  v.  Commonweahh* 

(Decided  September  19,  1913). 

Appeal  from  Henry  Circuit  Court. 

1,  Homicide — ^Involuntary  Manslaughter — ^Voluntary  Manslaushter — 
Accidental  and  Unintentional  Killing — ^Instructions. — ^It  has  been 
the  uniform  ruling  of  this  court  in  cases  where  homicide  is  claimed 
to  be  accidental  and  there  is  any  evidence  to  Justify  it,  that  it  is 
the  duty  of  the  trial  court  not  only  to  give  an  instruction  upon  ac- 
cidental and  unintentional  killing,  but  to  give  one  based  upon  the 
reckless  or  grossly  careless  use  of  fire  arms  constituting  voluntary 
manslaughter. 

2.  Homicide — Involuntary  Manslaughter — ^Voluntary  Manslaughter — 
Accidental  Killing — Instructions. — ^Where  the  jury  might  very  weU 
have  believed  from  the  evidence  that  the  killing  was  unintentional, 
but  believe  at  the  same  time  that  appellant  was  so  careless  and 
reckless  in  handling  the  pistol  that  he  ought  to  have  been  punished 
more  severely  than  by  a  fine  and  jail  sentence,  under  an  involun- 
tary manslaughter  instruction  the  jury  had  no  alternative  except 
to  adjudge  him  guilty  of  involuntary  manslaughter,  and  thereby 
impose  the  small  penalty  of  fine  and  imprisonment,  or  inflict  the 
extreme  penalty  of  life  imprisonment,  or  death,  and  under  the 
evidence  and  rule'  referred  to,  the  failure  to  give  an  instruction 
upon  voluntary  manslaughter  was  error. 

W.  B.  MOODY,  MOODY  &  BARBOUR,  W.  P.  THORNS  and  J.  R. 
^!E]ARS  for  appellant 

JAMES  GARNETT^  Attorney  General.  D.  O.  MYATT,  Assistant 
Attorney  General  for  appellee. 

Opinion  of  the  Court*  by  Judge  Turner — ^Reversing. 

Appellant  was  indicted  in  the  Henry  Circnit  Court 
charged  with  the  murder  of  Pryor  Martin. 

On  his  trial  he  was  adjudged  guilty,  and  sentenced  to 
confinement  in  the  penitentiary  for  life,  and  from  that 
judgment  he  appeals. 
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The  trial  disclosed  that  they  were  both  negro  men, 
and  worked  for  Mr.  James  Foree,  in  Henry  County;  that 
they  kept  bachelor's  hall,  and  lived  together  in  a  small 
house  belonging  to  him  and  had  for  several  months  be- 
fore the  killing;  that  they  had  always  appeared  to  be  on 
good  terms,  in  fact  as  stated  by  Mr.  Foree  that  they 
acted  like  brothers. 

On  one  Sunday  in  December,  1912,  they  each  procured 
from  their  employer  a  horse  and  buggy,  one  to  go  one 
place  and  the  other  to  another,  but  it  appears  that  that 
afternoon  they  met  at  the  residence  of  Martha  Darkess, 
another  negro  in  the  vicinity,  where  there  was  quite  a 
gathering  of  negroes. 

While  appellant  and  Martin  were  there,  and  while 
they  together  with  two  negro  women  were  in  a  room, 
Martin  was  shot  in  the  temple  by  a  pistol  in  the  hands  of 
appellant  and  immediately  died. 

The  two  negro  women  who  were  in  the  room  stated 
in  substance  that  they  were  on  one  side  of  the  room  en- 
gaged in  looking  at  some  pictures  on  the  wall ;  that  they 
heard  no  words  or  altercation  of  any  kind  between  the 
two  men,  that  their  backs  were  turned  when  the  pistol 
fired;  that  there  had  been  no  quarrel  or  unpleasantness. 

Immediately  after  the  shooting  appellant  left  the 
room  and  went  out  into  the  yard  where,  as  stated  by 
three  or  four  of  the  negroes,  he  said  he  had  killed  Pryor 
Mastin,  and  that  he  had  just  as  soon  kill  two  or  three  as 
not;  he  thereupon  got  into  his  buggy  and  taking  one  of 
the  negro  women  with  him  went  to  his  brother's  nearby 
where  he  stayed  until  Monday  when  he  disappeared; 
afterwards  ha  was  located  and  arrested  in  Indiana. 

Appellant  admitted  that  before  the  occurrence  in 
question  he  had  taken  one  or  more  drinks  of  whisky,  but 
there  is  no  evidence  that  he  was  to  any  great  extent 
under  the  influence  of  it. 

Appellant's  own  testimony  is  in  substance  that  he  and 
Martin  were  on  excellent  terms,  that  there  had  never 
been  any  difficulty  or  misunderstanding  between  them, 
that  Martin  was  the  best  friend  that  he  had  ever  had,  and 
that  the  shooting  was  purely  accidental. 

His  version  of  how  the  shooting  happened  is  that 
while  he  was  standing  in  front  of  the  grate  and  Martin 
sitting  in  a  chair  nearby,  Martin  asked  him  to  lend  him 
his  gun,  and  that  he  said  all  right;  that  he  then  pulled 
his  gun  (meaning  pistol)  out  of  his  pocket  and  com«' 
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menced  working  the  trigger  or  cylinder  when  it  went  off 
and  shot  Martin. 

The  contention  of  appellant  that  there  was  a  total 
failure  of  proof  of  malice,  and  that  all  the  facts  and  cir- 
ctimstances  show  that  the  killing  was  purely  uninten- 
tion*al,  and  for  that  reason  the  verdict  ^  is  flagrantly 
against  the  evidence,  cannot  be  sustained  in  the  light  of 
the  testimony  of  the  negroes  who  stated  that  appellant 
said  immediately  afterwards  that  he  had  killed  Pryor, 
and  would  just  as  soon  kill  two  or  three  more. 

From  this  evidence  the  jury  had  the  right  to  infer 
malice. 

The  court  instructed  on  involuntary  manslaughter, 
but  failed  to  give  an  instruction  on  voluntary  man- 
slaughter, and  it  is  urgently  insisted  that  from  the  evi- 
dence appellant  was  entitled  to  that  instruction. 

Under  the  instructions  as  given,  the  jury  had  no  al- 
ternative except  to  adjudge  the  defendant  guilty  of  in- 
voluntary manslaughter,  and  thereby  imposed  upon  him 
a  small  punishment  of  fine  and  imprisonment  in  the 
county  jail,  or  give  him  the  extreme  penalty  of  life  im- 
prisonment or  death. 

It  has  been  the  uniform  ruling  of  this  court  in  cases 
where  homicide  is  claimed  to  be  accidental,  and  there 
is  any  evidence  to  justify  it,  that  it  is  the  duty  of  the  trial 
court  not  only  to  give  an  instruction  upon  accidental  and 
unintentional  killing,  but  to  give  one  based  upon  the  reck- 
less or  grossly  careless  use  of  firearms  constituting  vol- 
untary manslaughter.  This  whole  question  is  exhaustive- 
ly treated  in  recent  opinions  of  this  court  in  the  cases  of 
McGeorge  v.  Commonwealth,  145  Ky.,  540,  and  Pash  v. 
Commonwealth,  146  Ky.,  390.  In  those  cases  the  author- 
ities are  all  referred  to  and  discussed. 

In  this  case  the  jury  might  very  well  have  believed 
from  the  evidence  of  appellant  that  the  killing  was  im- 
intentional,  but  believe  at  the  same  tune  that  he  was  so 
reckless  and  careless  in  handling  the  pistol  that  he  ought 
to  have  been  punished  more  severely  than  by  a  mere  fine 
and  jail  sentence;  and  yet  under  the  instructions  of  the 
court  they  had  no  alternative  except  to  thus  practically 
turn  him  loose  or  give  him  a  life  sentence. 

Under  the  evidence  in  this  case  the  ends  of  justice  and 
the  rule  referred  to  require  that  the  voluntary  man- 
slaughter instruction  should  be  given. 

Judgment  reversed  for  new  trial,  and  for  further  pro- 
ceedings consistent  herewith. 
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Partm  V.  Commonwealth* 

(Decided  September  19,  1913). 

Appeal  from  Whitley  Circuit  Court. 

1.  Bridence — False  Swearing— Pendency  of  Prosecution— Record — 
Parol  Proof. — On  a  trial  for  false  swearing,  where  there  is  a  record 
of  the  proceeding  at  which  it  is  alleged  the  false  testimony  was 
given,  parol  evidence  of  the  pendency  of  that  proceeding  is  in- 
admissible in  the  absence  of  the  loss  of  such  record. 

2.  False  Swearing— Acquittal  of  Denfendant— BfPect  on  Prosecution 
Against  Witness  Who  Gave  False  Testimony. — ^The  acquittal  of  the 
defendant  on  a  trial  at  which  it  is  alleged  a  witness  other  than  the 
defendant  testified  falsely  does  not  prevent  the  conviction  of  such 
witness  for  false  swearing. 

8.  Instructions — ^False  Swearing. — ^An  instruction  telling  the  Jury  that 
before  they  can  find  the  defendant  guilty  of  the  crime  of  false 
swearing  they  must  not  only  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  he  has  been  proven  guilty,  but  that  each 
substantive  fact  necessary  to  make  out  the  crime,  as  set  forth  in 
the  preceding  instruction,  must  be  supported  by  evidence  of  two 
witnesses  or  one  witness  and  strong  corroborative  circumstances, 
is  erroneous.  The  court  should  have  told  the  Jury  that  they  must 
acquit  the  defendant  unless  it  be  proven  that  he  swore  fklsely  by 
two  witnesses,  or  by  one  witness  and  strong  corroborative  circum- 
stances. 

4.  False  Swearing — Materiality — ^Relevancy  of  Alleged  False  Testi- 
mony— Question  for  Court — On  a  trial  for  false  swearing  it  is 
not  necessary  that  the  alleged  false  testimony  be  material;  it  is 
only  necessary  that  it  be  relevant,  and  its  relevancy  is  a  question 
for  the  court  and  not  for  the  Jury. 

R.  S.  ROSE  for  appellant. 

JAMES  GARNETT,  Attorney  General  and  O.  S.  HOGAN,  As- 
sistant Attorney  General  for  appellee. 

Opiniok  of  the  Coxjbt  by  William  Bogebs  Clay,  Com- 
missioner— Reversing. 

Appellant,  Wesley  Partin,  was  convicted  of  the  crime 
of  false  swearing  in  the  Whitley  Circuit  Court.  From 
the  judgment  of  conviction  he  appeals. 

It  appears  that  Wiley  Partin  was  arrested  on  a  war- 
rant and  tried  before  J.  A.  West,  justice  of  the 
peace,  of  Whitley  County,  for  the  offense  of  having  in 
his  possession  spirituous,  vinous  and  malt  liquros  in 
local  option  territory  for  the  purpose  of  sale  therein. 
On  that  trial  the  appellant,  who  was  the  father  of  Wiley 
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Partin,  appeared  as  a  witness.  According  to  the  evi- 
dence for  the  Commonwealth,  he  swore  that  at  no  time 
had  Wiley  Partin  had  any  whiskey  or  beer  in  appellant's 
house  for  the  purpose  of  sale,  and  that  he  himself  and 
no  one  else  had  ever  had  any  whiskey  or  beer  in  his  house 
for  the  purpose  of  sale,  with  his  knowledge.  In  the  pres- 
ent case  several  witnesses  testified  that  on  the  trial  in 
question  Wesley  Partin  gave  the  foregoing  evidence,  and 
several  witnesses  also  testified  that  they  frequently 
brought  whiskey  and  beer  in  Wesley  Partin 's  house  with 
his  knowledge  and  consent.  There  can  be  no  doubt, 
therefore,  that  the  evidence  is  sufficient  to  sustain  the 
conviction  if  no  prejudicial  errors  were  committed 
against  appellant. 

J.  A.  West  testified  that  he  was  a  justice  of  the  peace, 
and  that  he  conducted  the  trial  of  Wiley  Partin  on  the 
charge  of  selling  liquor  through  and  by  one  John  Jen- 
kins. He  believed  the  case  was  tried  before  a  jury.  On 
that  occasion  appellant  was  sworn  as  a  witness  and  tes- 
tified for  his  son.  Thereafter  the  witness  testified  as 
follows : 

*'Q.  Tell  the  jury  what  he  stated  there  as  to  whether 
or  not  whiskey  or  beer  had  been  sold  in  his  house,  or  had 
been  there  for  purpose  of  sale? 

*' Counsel  for  defendant  objected  to  the  question  and 
the  court  overruled  the  objection,  to  which  ruling  of  the 
court  counsel  for  defendant  excepted  at  the  time. 

*'A.  My  recollection  is  he  stated  there  never  had 
been  any  there  for  the  purpose  of  sale. 

*'Q.  Was  he  asked,  or  do  you  remember  if  he  was 
asked,  if  Wiley  Partin,  or  himself  or  any  one  else  had 
beer  there,  or  was  it  just  a  general  question? 

''Counsel  for  defendant  objected  to  the  question  and 
the  court  overruled  the  objection,  to  which  ruling  of  the 
court  counsel  for  defendant  excepted  at  the  time. 

*'A.    My  recollection  is  it  was  a  general  question. 

*'Q.  He  said  there  never  had  been  any  whiskey  or 
beer  there  for  the  purpose  of  sale  before  that  timef 

''A.    Yes. 

''Q.  Was  that  question  being  tried  there  in  that 
case,  whether  there  had  been  liquor  in  his  house  for  sale 
— ^was  that  one  of  the  questions  in  issue! 

''Counsel  for  defendant  objected  to  the  question  and 
the  court  overruled  the  objection,  to  which  ruling  of  the 
court  counsel  for  defendant  excepted  at  the  time. 

"A.    Yes,  that  is  the  way  I  remember  it. 
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**Q.  As  the  Magistrate  trying  the  case  can  you  state 
to  the  jury  whether  or  not  the  evidence,  or  the  questions 
asked  him  and  the  answers  given  by  him  were  material 
to  the  case  Deing  tried? 

**  Counsel  for  defendant  objected  to  the  question  and 
the  court  sustained  the  objection,  to  which  ruling  of  the 
court  counsel  for  plaintiff  excepted  at  the  time. 

*'Q.  I  believe  you  stated  that  was  one  of  the  ques- 
tions asked  himt 

**A.    Yes. 

**Q.    When  was  that,  Joet 

**A.    I  don^t  remember  exactly,  but  believe  it  was 
the  first  Saturday  in  April. 

**Q.  Before  the  13th  day  of  June  when  the  indict- 
ment was  returned! 

**A.    Yes. 

''Q."    In  Whitley  County! 

**A.    Yes.^' 

On  cross-examination  witness  was  asked  if  he  did  not 
have  a  record  of  the  trial,  and  he  said  yes.  He  also 
stated  that  he  supposed  he  had  the  warrant  in  his  desk 

The  first  error  complained  of  is  the  admission  of  the 
foregoing  evidence,  by  which  the  witness  was  permitted 
to  prove  by  parol  evidence  the  character  and  pendency 
of  the  prosecution  against  Wiley  Partin.  In  other 
words,  the  jurisdiction  of  the  court  is  made  to  appear 
by  parol  only.  This  evidence  should  have  been  excluded, 
and  the  record  of  the  prosecution  introduced.  This  pre- 
cise question  was  before  the  court  in  Goslin  v.  Common- 
wealth, 28  Ky.  L.  R.,  687,  where  the  court  used  the  fol- 
lowing language : 

**The  trial  court  allowed  the  Commonwealth  to  prove 
that  the  prosecution  before  the  county  judge  was  pend- 
ing when  he  administered  the  oath  to  the  accused^r  We 
think  that  the  rule  of  evidence  that  a  fact  shown  by  a 
public  record  must  be  proved  by  the  record,  applies. 
There  was  of  necessity  a  record  of  the  trial.  It  would 
have  shown  the  offense  charged,  and  that  the  prosecu- 
tion was  pending  when  the  oath  which  is  the  subject  of 
this  inquiry  was  administered,  and  the  testimony  was 
given.  The  record  would  not  necessarily  show  that  ap- 
pellant was  sworn  as  a  witness  and  that  fact,  therefore, 
may  be  shown  hj  other  evidence.  But  the  record  would 
prove  the  jurisdiction  of  the  court  to  administer  the  oath 
and  require  the  testimony  in  that  proceeding.  (Com- 
monwealth V.  Davis,  94  Ky.,  612.)'' 
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Pf  course,  if  it  was  made  to  appear  that  the  record 
had  been  lost  or  destroyed,  then  parol  evidence  of  its 
contents  might  be  introduced. 

It  is  next  insisted  that  the  defendant  was  entitled  to 
a  peremptory  instruction.  This  contention  is  based  on 
the  fact  that  Wiley  Partin  was  acquitted  on  the  trial 
before  the  justice  of  the  peace.  In  support  of  this  po- 
sition we  are  cited  to  the  case  of  Cooper  v.  Common- 
wealth, 21  Ky.  L.  E.,  546,  where  it  was  held  that  a  de- 
fendant who  was  acquitted  of  a  crime  could  not  subse- 
quently be  convicted  of  swearing  falsely  at  that  trial. 
That  opinion  is  based  on  the  fact  that  having  been  ac- 
quitted by  one  jury,  it  would  be  necessary  for  another 
jury  to  find  him  guilty  of  the  same  offense  in  order  to 
convict  him  of  false  swearing.  In  discussing  the  case 
the  court  said: 

"It  certainly  was  never  intended  that  the  enginery 
of  the  law  should  be  used  to  accomplish  such  inconsis- 
tent results.'^ 

We  are  not  inclined,  however,  to  extend  the  doctrine 
so  as  to  include  witnesses  other  than  the  defendant  on 
trial.  The  very  fact  that  he  succeeds  by  false  testimony 
in  securing  the  acquittal  of  the  defendant  affords  aU 
the  greater  reason  for  punishing  hina.  It  will  not  do  to 
say  that  because  a  criminal  is  acquitted  by  false  testi- 
mony, he  who  gave  that  testimony  should  forever  after- 
wards go  unwhippefl  in  justice.  It  follows  that  a  per- 
emptory instruction  was  properly  denied. 

Instruction  No.  2  given  by  the  court  is  as  follows : 

*' Before  you  can  find  the  defendant  guilty  of  the 
crime  of  'false  swearing,'  you  must  not  only  believe  from 
the  evidence  beyond  a  reasonable  doubt,  that  he  has  been 
proven  guilty,  but  each  substantive  fact  necessary  to 
make  out  the  crime,  as  set  forth  in  instruction  No.  1 
above,  must  be  supported  by  the  evidence  of  two  wit- 
nesses, or  one  witness  and  strong  corroborative  circum- 
stances.** 

It  will  be  observed  that  this  instruction  requires  that 
each  substantive  fact  necessary  to  make  out  the  crime 
must  be  supported  by  the  evidence  of  two  witnesses  or 
one  witness  and  strong  corroborative  circumstances. 
This  instruction  did  not  fairly  present  the  question  to 
the  jury.  The  court  should  have  told  the  jury  that  they 
must  acquit  the  accused 'unless  it  be  proven  that  he 
swore  falsely  by  two  witnesses  or  by  one  witness  and 
strong   corroborative   circumstances.     Howell  v.  Com- 
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monw^alth,  31  Ky.  L,  E.,  983 ;  QosUn  v.  Commonwealth, 
28  Ky.  L.  E.,  683. 

While  upon  the  subject  of  instructions  it  is  proper 
to  say  that  on  next  trial  the  court  will  omit  from  said 
instructions  the  following:  *' Which  said  statements  were 
material  and  relevant  upon  the  trial  of  said  case.'*  On 
a  trial  for  false  swearing  it  is  not  necessary  that  the  al- 
leged false  testimony  be  material.  It  is  only  necessary 
that  it  be  relevant,  and  its  relevancy  is  a  question  for 
the  court  and  not  for  the  jury.  Commonwealth  v.  May- 
nard,  91  Ky.,  131,  15  S.  W.,  52. 

The  court  will  also  substitute  the  words  *'and  that'^ 
in  lieu  of  the  word  '*when"  at  the  beginning  of  the 
clause  **when  in  truth  and  in  fact  the  said  Wiley  Partin 
had  before  said  time,  etc.*'  This  will  save  the  instruc- 
tion from  the  appearance  of  assuming  as  true  the  state- 
ments following  the  word  **when,''  all  of  which  are  ques- 
tions to  be  determined  by  the  jury. 

Judgment  reversed  and  cause  remanded  for  new  trial 
consistent  with  this  opinion. 


WiUiamt  V.  Lawson* 

(Decided  September  19,  1913). 

Appeal  from  Knox  Circuit  Court. 

Pleading—Supplying  Lost  PleadingfiK-Trial.~Wlien  the  pleadings  in. 
an  action  are  lost,  it  is  improper  for  the  court  to  compel  one  of  the 
parties  to  try  the  case  until  the  pleadings  are  suppUed  or  found. 

B.  B.  GOLDEN,  JAMES  D.  BLACK,  H.  H.  OWENS  and  PFTZER 
D.  BLACK  FOR  appellant 

R.  S.  ROSE  for  appeUee. 

OPIinON   OP  THB   COUBT  BY   ChIEF   JuSTICB   HoBSON^ 

Beversing. 

On  January  20,  1912,  the  plaintiff  tendered  in  this 
case  an  amended  petition  to  the  filing  of  which  the  de- 
fendant objected  and  the  court  took  time  on  the  motion. 
On  April  27,  the  case  was  submitted  on  the  motion,  and 
tile  amended  petition  was  filed.  The  defendant  on  the 
same  day  filed  answer  to  the  amended  petition.  On  the 
calling  of  the  case  on  that  day  for  trial,  the  defendant 

Tol.  154—28  ^  . 
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moved  for  a  rule  agftinst  the  clerk  to  produce  thie  origi- 
nal papers,  the  petition  and  amendment  thereto,  answer, 
reply,  motion  to  strike  and  reply;  the  rule  was  granted; 
the  clerk  appeared  and  answered  under  oath  that  he  did 
not  have  the  papers  in  his  oflSce  or  custody,  but  that  the 
same  were  charged  upon  the  records  of  his  oflSce  to  the 
plaintifif's  attorney,  E.  S.  Eose,  as  having  been  taken 
from  his  office  on  September  18,  1911,  and  that  Eose's 
name  was  signed  upon  the  record  as  having  on  that  day 
received  them.  Thereupon  Eose  stated  that  he  did  not 
Tiave  the  papers  and  did  not  know  where  they  were,  and 
-could  not  produce  them.  The  defendant's  attorney  ob- 
jected to  proceeding  to  trial  unless  the  papers  were  pro- 
duced or  supplied.  The  court  overruled  the  objection 
and  required  the  case  to  go  to  trial  on  the  amended  pe- 
tition filed  on  that  day.  Counsel  for  defendant  stated  to 
the  court  that  if  the  original  papers  were  found,  they 
rwould  show  that  this  amended  petition  was  a  complete 
departure  from  the  cause  of  action  set  out  in  the  peti- 
tion;  but  the  court  overruled  the  motion  to  strike  out 
the  amendment  and  stated  that  he  had  never  seen  or 
read  or  considered  the  original  pleadings  in  the  case. 
Counsel  for  defendant  protested  against  trying  the  case 
in  the  absence  of  the  pleadings  and  stated  to  the  court 
that  he  would  not  participate  in  the  trial  unless  the 
papers  were  produced  or  supplied.  But  the  court  over 
his  objection,  required  the  trial  to  proceed,  and  counsel 
for  the  defendant  withdrew  and  declined  to  have  any- 
thing further  to  do  with  the  trial  of  the  case.  The  court 
thereupon  impannelled  a  jury,  and  the  evidence  for  the 
plaintiff  being  heard,  there  was  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant's  motion  for  a  new  trial 
having  been  overruled,  he  appeals. 

The  first  order  in  the  case,  made  on  November  23, 
1909,  shows  that  the  plaintiff  offered  to  file  an  amended 
petition  to  which  the  defendant  objected.  By  the  next 
order  made  on  November  26,  1909,  the  amended  petition 
w^as  filed.  By  the  next  order  made  on  January  31,  1910, 
the  defendant  filed  an  answer.  On  February  1, 1910,  the 
plaintiff  filed  a  general  demurrer  to  the  third  paragraph 
of  the  answer  and  on  the  same  day,  he  filed  a  reply  to  it. 
On  February  17,  he  filed  a  demurrer  to  the  second  and 
third  paragraphs  of  the  answer,  and  on  the  same  day  the 
demurrers  to  the  second  and  third  paragraphs  of  the 
answer  were  overruled.  On  the  next  day  the  plaintiff 
moved  the   court   to    require   the    defendant   to    elect 
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whether  he  would  rely  on  the  defense  set  out  in  the  first 
paragraph  of  his  answer  or  that  set  out  in  the  second 
and  third  paragraphs  of  the  answer,  and  on  the  same 
day  this  motion  was  overruled.  The  above  are  the  only 
orders  made  in  the  case,  except  some  orders  to  procure 
the  attendance  of  witnesses,  and  a  motion  by  the  plain- 
tiff made  on  November  16,  1911,  for  judgment 

In  the  absence  of  the  petition,  answer  and  reply  it 
cannot  be  intelligently  determined  whether  the  amended 
petition  filed  on  April  27,  1912,  should  have  been  filed, 
and  in  the  absence  of  the  original  pleadings,  it  cannot 
be  determined  what  were  the  issues  in  the  case.  To  try 
the  case  without  these  pleadings  was  in  effect  to  trjr  it 
without  pleadings.  Under  the  Code,  a  civil  action  is  a 
demand  by  pleadings  in  a  court  of  justice  for  the  en- 
forcement of  an  alleged  right  of  a  plaintiff  against  a 
defendant  (Sec.  2) ;  pleadings  are  statements  by  parties 
to  an  action  of  their  cause  of  controversy  (Sec.  87)j 
parties  must  before  trial  form  a  material  issue  concern- 
ing each  cause  of  controversy,  and  it  is  the  duty  of  the 
court  upon  or  without  motion,  to  compel  them  to  do  so 
(Sec.  114) ;  every  pleading  must  be  verified  except  as 
otiierwise  provided  (Sec.  116).  The  purpose  of  the  Code 
in  requiring  the  cause  of  controversy  to  be  set  out  in 
written  pleadings  is  that  the  court  may  intelligentiy  try 
the  case  and  that  the  parties  may  intelligently  prepare 
for  trial;  but,  if  after  they  have  pleaded  to  an  issue  as 
in  this  case,  the  court  may  require  them  to  try  the  case 
without  the  pleadings,  the  provisions  of  the  Code  above 
referred  to,  would  be  entirely  defeated  of  their  purpose. 

There  is  nothing  in  the  record  to  indicate  that  the 
defendant  was  in  any  way  responsible  for  the  loss  of  the 
papers.  The  court  may  by  process  of  contempt  or  other 
proper  proceeding,  amply  protect  itself  where  one  of 
the  parties,  to  delay  a, trial,  suppresses  the  papers;  but 
the  case  cannot  be  tried  on  the  merits  in  the  absence  of 
the  record,  until  the  record  is  supplied.  The  circuit 
court  erred  in  directing  the  trial  to  proceed  when  the 
original  papers  were  lost,  and  had  not  been  supplied. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial  and  further  proceedings  consistent  herewith. 
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Coff ey,  et  aL  V.  Humble,  et  aL 

(Decided  September  19,  1913). 

Appeal  from  Enssell  Circnit  Court. 

1.  Land — ^Parol  Purchase — ^Rent — ^Where  one  takes  possession  of  land 
under  a  parol  purchase  of  same,  although  he  cannot  defeat  an 
action  for  its  recovery  by  the  holder  of  the  legal  title,  or  enforce  a 
spedflc  performance,  he  has  a  resisting  equity,  which  entitles  him 
to  a  lien  upon  the  land  for  the  consideration  paid  for  it  and  the 
enhanced  value  given  the  land  by  such  lasting  and  valuable  im- 
provements as,  he  may,  in  good  faith,  have  put  upon  it,  bat  is 
chargeable  with  rent  during  his  occupancy  thereof. 

2.  Land — ^Rent — ^How  Regulated. — ^In  adjusting  the  rights  of  the 
parties  under  the  above  rule,  the  correct  rule  as  to  the  quantum 
of  rents  is  that  they  should  be  regulated  by  the  interest  on  the 
consideration  and  on  the  value  of  the  improvements,  being  neither 
greater  nor  less  than  their  united  amount 

J.  H.  STONE,  J.  F.  MONTGOMERY  for  appelants. 

BERTRAM  &  PHELPS  for  appellees. 

Opikion  op  thu  Coxjbt  by  Judge  Settle — ^Eeversing. 

This  action  was  brought  by  the  appellants,  Essie  Bell 
Cofifey,  Jonah  Lee  Coflfey  and  Otha  Lee  Coffey,  infants 
by  their  statutory  guardian,  Thomas  Coffey,  to  recover  of 
the  appellees,  J.  E.  Humble  and  Sandy  Tucker,  the  pos- 
session of  a  forty-acre  tract  of  land  lying  on  the  waters 
of  Wolf  and  Dud  creeks  in  Russell  county;  also  $100 
damages  for  the  cutting  of  timber  therefrom  by  appel- 
lees, and  $150  damages  for  five  years'  possession  and 
use  of  the  land  by  them ;  it  being  alleged  in  the  petition 
that  the  above-named  infant  appellants  are  the  owners 
in  fee,  and  entitled  to  the  immediate  possession,  of  the 
land,  and  that  appellees  are  illegally  in  the  possession 
thereof. 

Appellees'  answer  traversed  the  averments  of  the 
petition  and,  in  addition,  alleged  title  in  themselves  to 
the  land,  acquired  through  appellants'  ancestor  as  fol- 
lows: That  is,  that  the  mother  of  the  infant  appellants, 
Narcissa  Coffey,  then  living,  in  1901  by  purchase,  and  a 
deed  from  Junius  Popplewell,  acquired  the  legal  title  to 
and  possession  of  the  land  in  question,  and  two  years 
thereafter,  for  $75  cash  in  hand,  sold  it  to  James  Tucker, 
who  sold  it  to  Asa  Lawless;  that  Lawless  sold  it  to  tiie 
appellant,    Thomas    Coffey,    who    sold   it  to    William 
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Stephens,  who  sold  it  to  appellee,  Sandy  Tucker,  by 
whom  it  was  sold  to  appellee,  J.  E.  Humble,  and  the  lat- 
ter, a  year  later,  resold  ten  acres  of  it  to  Sandy  Tucker. 

Although  it  is  alleged  in  the  answer  that  each  sale 
of  the  land  referred  to  was  for  a  valuable  consideration, 
it  is  therein  admitted  that,  beginning  with  James  Tucker 
and  ending  with  Sandy  Tucker,  none  of  the  several  pur- 
chasers of  the  land  received  a  deed  of  conveyance  there- 
to, or  other  writing  evidencing  the  sale,  from  his  vendor. 
It  is,  however,  alleged  in  the  answer  that  when  James 
Tucker  purchased  the  land  of  Narcissa  Coffey,  she  de- 
livered to  him,  unrecorded,  the  deed  by  which  Junius 
Popplewell  had  conveyed  it  to  her,  and  that  she  then 
placed  him  in  possession  of  the  land ;  also  that  each  sub- 
sequent sale  of  the  land  down  to  that  made  to  Sandy 
Tucker  was  accompanied  by  a  delivery,  by  the  vendor 
to  his  vendee,  of  the  Popplewell  deed  and  the  possession 
of  the  land ;  but  that  when  Sandy  Tucker  sold  it  to  J.  E. 
Humble,  he  executed  and  delivered  to  him  a  deed  thereto, 
duly  signed  and  acknowledged  by  himself  and  wife. 

It  is  further  alleged  in  the  answer  that  neither  the  ap- 
pellees nor  any  of  the  intermediate  vendees  of  Narcissa 
Coffey  were  ever  disturbed  by  her  in  their  possession  of 
the  land ;  and  that,  though  she  lived  in  the  neighborhood 
of  the  land  from  the  time  of  its  sale  by  her  to  James 
Tucker  until  her  death  four  or  five  years  thereafter,  she 
never  questioned  any  of  the  purchasers'  ownership  of 
the  land  or  their  legal  right  to  its  possession.  This  al- 
leged acquiescence  by  Narcissa  Coffey  in  her  vendees^ 
possession  of  the  land  is  pleaded  as  an  estoppel  and  bar 
to  the  claim  of  title  asserted  to  same  by  the  infant  ap- 
pellants and  their  guardian. 

It  is  also  alleged  in  the  answer  that  appellee,  Sandy 
Tucker,  while  in  possession  of  the  land  in  question  and, 
in  good  faith,  believing  himself  to  be  the  legal  owner 
thereof,  erected  and  made  thereon  necessary,  valuable, 
and  lasting  improvements,  consisting  of  a  dwelling  house 
and  well ;  and  that  he  cleared  and  made  productive  a  part 
of  the  land  not  theretofore  tillable,  at  a  cost  to  himself 
of  $50  for  the  house,  $50  for  the  well  and  $40  for  the 
clearing. 

The  answer  was  made  a  counterclaim  and  judgment 
prayed  for  the  value  of  these  improvements,  together 
with  the  purchase  price  paid  by  James  Tucker  to  Nar- 
cissa Coffey  for  the  land,  with  interest  on  the  whole ;  ialso 
for  the  sale  of  the  land  for  its  payment,  in  the  event  the. 


Digitized  by  VjOOQIC 


710  KENTUCKY  EEPOETS.        [Vol.  154. 

court  should  adjudge  appellants  entitled  to  recover  the 
land. 

Appellants,  by  reply,  assailed  the  validity  of  the 
several  sales  of  the  land  set  out  in  the  answer,  under 
which  appellees  claim  title;  alleged  that  none  of  them 
was  enforcible,  the  same  not  being  in  writing,  and 
pleaded  the  statute  of  frauds. 

The  case  was  transferred  to  the  equity  docket  and,  on 
the  hearing,  the  circuit  court,  by  the  judgment  rendered, 
dismissed  both  the  petition  and  counterclaim,  at  appel- 
lants' cost,  and  the  latter  have  appealed. 

In  thus  disposing  of  the  case  the  circuit  court  erred. 
As  the  several  contracts  with  respect  to  the  sale  of  the 
land,  under  which  appellees  claim  title,  were  not  in  writ- 
ing, and  were  for  this  reason  within  the  statute  of 
frauds,  they  are  uninf orceable ;  Kentucky  Statutes,  Sec. 
470,  sub-sec.  6;  Boone  v.  Coe,  153  Ky.,  233;  Bull  v.  Mc- 
Crea,  8  B.  Mon.,  423;  Greenwood  v.  Strother,  91  Ky., 
482;  therefore,  Narcissa  Coffey  was  never  divested  of 
the  title  to  same,  for  which  reason,  at  her  death  it  passed 
or  descended,  under  the  statute,  to  her  surviving  chil- 
dren, the  infant  appellants,  as  her  heirs  at  law.  But, 
while  the  latter  are  not  estopped  by  the  verbal  sale  made 
of  the  land  by  the  mother,  or  by  her  acquiescence  in  its 
possession  by  her  vendee  and  subsequent  like  purchasers, 
from  recovering  it,  they  cannot  do  so  without  restoring 
to  appellees  the  consideration  their  mother  received  for 
the  land  from  her  vendee,  James  Tucker,  at  the  time  of 
its  verbal  sale  to  him,  and  compensating  them  for  such 
valuable  and  lasting  improvements  as  they  may  have  put 
upon  the  land. 

It  is  well  settled  that,  where  one  takes  possession  of 
land  under  a  parol  sale,  although  he  cannot  defeat  an 
action  for  the  recovery  of  the  land  by  the  vendor,  nor 
enforce  a  specific  performance,  he  has  a  resisting  equity 
which  entitles  him  to  a  lien  upon  the  land  for  the  con- 
sideration paid  for  it  and  the  value  of  such  improve- 
ments as  he,  in  good  faith,  made  or  placed  upon  it,  that 
is,  an  amount  equal  to  the  increase  in  the  vendible  value 
of  the  land  caused  by  the  improvements.  Fox  v.  Lang- 
lev,  1  Mar.,  388;  McCracken  v.  Sanders,  6  T.  B.  Mon., 
557;  Dean  v.  Cassidy,  88  Ky.,  572;  Usher  v.  Flood,  83 
Ky.,  552;  Bullitt  v.  Eastern  Ky.  Land  Co.,  99  Ky.,  324; 
Elliott  V.  Walker,  145  Ky.,  71. 

It  is  not  to  be  overlooked,  however,  that,  in  such  case, 
the  vendee  under  the  verbal  sale  is  to  be  charged  with 
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the  rental  value  of  the  land  for  the  years  the  vendor  is 
deprived  of  the  possession  of  it.  The  rule  adopted  by 
this  court  as  to  the  quantum  of  rents  is  stated  in  Mor- 
ton's Heirs  v.  Eidgeway,  et  al.,  3  J.  J.  Mar.,  258;  Haw- 
kins V.  Brown,  et  al.,  80  Ky.,  186,  and  in  the  more  recent 
case  of  Weber  v.  Lightfoot,  et  al.,  152  Ky.,  83,  as  follows: 

**The  rents  should  be  regulated  by  the  interest  on 
the  consideration  and  on  the  value  of  the  improvements, 
being  neither  greater  nor  less  than  their  united  amount.'* 

Upon  the  return  of  the  case  to  the  circuit  court,  such 
judgment  should  be  rendered  as  will  adjust  the  rights 
and  equities  of  the  parties  according  to  the  rule  above 
indicated;  the  court  being  governed  by  tiie  weight  of  the 
evidence  contained  in  the  record  and  such  further  evi- 
dence, if  any,  as  may  be  taken  by  the  parties  in  acertain- 
ing  the  consideration  actually  received  for  the  land  by 
appellants'  mother,  Rarcissa  Coffey,  and  in  ascertain- 
ing the  extent,  if  any,  to  which  the  vendible  value  of  the 
land  has  been  enhanced  by  the  improvements  made  upon 
the  land  by  appellees.  In  adjudging  to  the  infant  appel- 
lants restoration  of  the  land,  appellees  should  T^e  given 
a  lien  thereon  for  such  amount,  if  any,  as  may  be  found 
in  their  favor ;  and  the  land,  or  so  much  thereof  as  may 
be  necessary  for  the  purpose,  be  ordered  sold  to  pay 
same. 

For  the  reasons  indicated,  the  judgment  is  reversed 
and  cause  remanded  for  such  further  proceedings  and 
judgment  as  will  conform  to  the  opinion. 


Clair  V.  Commonwealth* 

(Decided  September  19,  1913). 

Appeal  from  Powell  Circuit  Court. 

New  Trial — ^Absence  of  ConnBel — Continuanca — The  refusal  of  the 
circuit  court  to  grant  the  defendant  a  new  trial  on  the  ground  of 
the  absence  from  the  trial  of  counsel  first  employed  by  him,  was 
not  error,  where  there  was  no  complaint  of  the  absence  of  such 
counsel  when  or  before  the  trial  began,  nor  motion  made  for  con- 
tinuance because  of  their  absence. 

New  Trial — Newly  Discovered  Evidence. — ^A  new  trial  on  the 
ground  of  newly  discovered  evidence  was  properly  refused  when 
It  was  apparent  to  the  court  from  the  record  <that  the  wltneses,  by 
whom  defendant  claimed  such  evidence  WiOUld  be  furnished,  were 
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In  attendance  at  the  trial,  after  being  recognized  at  the  preyious 
term  of  court  to  appear  and  testify  in  his  behalf. 
8.  New  Trial — ^Homicide — ^Absence  of  Witnesses. — ^It  was,  however, 
error  for  the  court  to  refuse  the  defendant  a  new  trial  on  account 
of  the  absence  of  a  witness,  for  whom  an  attachment  had,  at  the 
previous  term,  been  awarded  because  of  his  failure  to  attend 
court  in  obedience  to  a  subpoena  served  upon  him;  It  being  made 
to  appear,  by  the  defendant's  afTidavit,  that  the  testimony  of  such 
witness  would  have  corroborated  that  of  the  defendant  as  to  cer- 
tain facts  unknown  .to  any  other  witness,  which  occurred  im- 
mediately before  the  homicide  and  which  conduced  to  prove 
that  deceased  would  then  have  killed  the  defendant  but  for  the 
interference  of  the  witness. 

JOHN  D.  ATKINSON  for  appellant 

JAMES  GARNETT,  Attorney  General,  D.  O.  MYATT,  Assistant 
Attorney  General  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Settle — ^Reversing. 

The  appellant  was  tried  and  convicted  of  voluntary 

dbarffll?'^'*^         in  the  court  below,  under  an  indictment 

The  homi^^^^*^  *^®  murder  of  Jack  (Bummer)  Spicer. 

plication  of  ti.«^^^"^d  in  Breathitt  County,  but,  on  ap- 

was   changed  to  i:^onamonwealth^s  attorney,  the  venue 

place.    Three  ground^^H  County   where   the   trial   took 

new  trial,  and  are  now  {jere  relied  on  by  appellant  for  a 

ment,  viz.:  First,  absence,  at^.^jeversal  of  the  judg-^ 

counsel  whom  he  had  first  employed^ffli^i  the  trial,  of 

ond,  the  refusal  of  the  circuit  court  to  grair^ef*?nse,-  sec- 

tinuance,  on  account  of  the  absence  of  one  of  '^  a  con- 

terial  witnesses ;  and  third,  newly  discovered  ews  ma- 

The  complaint  presented  by  the  first  ground  isfidence. 

without  merit.    It  appears  from  the  record  that  grholly 

lant,  before  the  case  was  transferred  from  the  BreaTPiJf^ 

to    the    Powell    Circuit  Court,  had    employed    Messr¥ 

Adams,  Holiday,  and  Redwine,  of  the  Breathitt  bar,  to 

defend  him,  and  that  they  were  not  present  at  the  tria 

of  his  case  in  the  latter  court.    The  record,  however,  doe* 

not  disclose  why  they  were  absent,  nor  does  it  show  that 

appellant  made  any  complaint  of  their  absence,  or  thalj 

he  asked  a  continuance  of  the  case  because  thereof.    But, 

it  does  show  that  shortly  before  the  term  of  the  Powell 

Circuit  Court  at  which  he  was  tried  he  employed  C.  F, 

Spencer,  of  the  Clark  County  bar,  and  later  employed 

J.  D.  Atkinson,  of  the  Powell  County  bar,  to  make  his 
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defense,  and  that  he  was  represented  throughout  the 
trial  by  both  Spencer  and  Atkinson. 

If  appellant  had  been  of  the  opinion  that  he  could  not 
safely  go  into  the  trial  without  tiie  presence  of  Messrs. 
Adams,  Holiday  and  Redwine,  he  should  have  made  that 
fact  known  to  the  court  when  the  case  was  called  for  trial 
and  asked  a  continuance  on  account  of  their  absence. 
Having  failed  to  urge  his  complaint  of  the  absence  of 
counsel  named  at  the  proper  time,  such  complaint  could 
not  be  considered  by  the  court  as  a  ground  for  a  new 
trial.  Cook  v.  Commonwealth,  114  Ky.,  586 ;  Stephens  v. 
Commonwealth,  9  Rep.,  742;  Brown  v.  Commonwealth, 
7  Rep.,  451. 

Appellant  *s  second  contention  presents  a  more  seri- 
ous question  and,  in  order  to  intelligently  pass  upon  it, 
consideration  of  the  evidence  introduced  on  the  trial  is 
here  necessary.  It,  in  brief,  discloses  the  following  state 
of  facts :  On  Sunday,  January  7,  1912,  appellant  went  to 
the  store  of  Henry  Noble  on  Wolf  creek,  in  Breathitt 
County,  to  make  a  settlement  of  some  business  he  had 
with  Noble.  He  there  met  the  deceased.  Jack  Spicer, 
and  a  number  of  other  persons.  Spicer,  who  was  par- 
tially intoxicated  and  armed  with  a  pistol,  encountered 
appellant  in  front  of  the  store  and,  without  provocation, 
cocked  the  pistol  and  presented  it  at  him,  remarking  at 
the  time,  **I  am  the  worst  damned  son  of  a  b— h  that 
ever  hit  this  county.'^  Upon  seeing  the  pistol  thus 
pointed  at  him,  appellant  said  to  Spicer,  *' Don't  do  that, 
Bummer.  "What  do  you  want  to  kill  me  for,  I  am  your 
friend.*'  It  does  not  appear  that  Spicer  made  any  reply, 
but,  at  that  juncture,  William  Moore,  who  was  standing 
near,  caught  Spicer 's  arm  and  shoved  the  pistol  away, 
so  that  it  no  longer  pointed  at  appellant.  Appellant  then 
went  into  the  store  and  requested  William  Allen,  a 
deputy  sheriff  present,  to  go  to  Spicer  and  disarm  him, 
saying  at  the  time,  **He  cocked  and  presented  his  pistol 
on  me  out  at  the  door  and  tried  to  kill  me.  If  he  does 
that  any  more,  I  will  shoot  his  heart  out.*'  Allen  re- 
fused to  perform  the  service  requested  of  him  by  appel- 
lant, giving  as  a  reason  for  such  refusal  that,  as  he  and 
Spicer  were  not  on  friendly  terms,  the  latter  would  shoot 
hun  if  he  attempted  to  disarm  him. 

Down  to  this  point  there  is  no  controversy  as  to  what 
occurred.  The  facts,  thus  far  stated,  were  established 
by  the  testimony  of  appellant  alone,  as  William  Moore 
was  the  only  other  person  with  appellant  and  Spicer  in 
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front  of  the  store,  and  Moore  was  not  present  at  the 
trial.  As  to  what  occurred  later  in  the  store  and  at  the 
time  of  the  homicide,  nmnerous  witnesses  gave  their  tes- 
timony. That  of  the  Commonwealth,  furnished  by- 
Henry  Noble  and  Bud  Noble,  was  to  the  effect  that 
Spicer,  when  he  walked  into  the  store,  had  his  pistol  in 
his  right  hand,  holding  it  by  the  muzzle;  that  he  pre- 
sented the  handle  to  Henry  Noble  and  said  to  him, 
''Henry,  come  and  get  her,"  and  that,  as  he  thus  held 
the  pistol,  appellant  jumped  at  Spicer,  caught  and  held 
him  by  the  hand,  drew  a  pistol  and  fired  five  shots  at 
him,  the  last  one  striking  Spicer  in  the  back  of  the  head 
after  he  fell  to  the  floor. 

The  testimony  of  appellant,  and  at  least  four  other 
witnesses,  as  to  what  occurred  in  the  store  and  at  the 
time  of  the  shooting,  radically  differs  from  that  of  the 
two  witnesses  for  the  Commonwealth.  It  was,  in  sub- 
stance, that  appellant,  while  standing  in  the  door  im- 
mediately before  Spicer  entered  the  store,  was  cursed 
and  threatened  by  the  latter  and  ordered  by  him  to  stand 
back  out  of  the  door;  that  appellant,  after  remonstrat- 
ing with  Spicer,  left  the  door  and  stepped  back  a  few 
feet  therefrom,  whereupon  Spicer  entered  the  store,  with 
pistol  in  hand,  the  muzzle  of  which  he  pointed  at  appel- 
lant as  if  to  shoot  him,  and,  while  in  this  position,  his 
hand  was  grabbed  by  appellant,  and  while  holding  him 
in  this  position  appellant  shot  and  killed  him,  in  the 
manner  already  indicated. 

It  may  well  be  said  that,  while  the  testimony  of  the 
two  witnesses  for  the  Commonwealth  conduced  to  prove 
that  the  shooting  of  Spicer  by  appellant  was  inexcusa- 
ble, appellant's  testimony,  and  that  of  the  several  wit- 
nesses introduced  in  his  behalf,  as  strongly  conduced  to 
prove  that,  in  shooting  Spicer,  he  acted  in  his  necessary 
self  defense.  In  view  of  this  situation,  the  testimony  of 
William  Moore,  the  witness  on  account  of  whose  absence 
appellant  asked  a  continuance  of  his  case,  was  verjr  ma- 
terial and  important  to  his  defense.  If,  as  stated  m  the 
affidavit  for  the  continuance  filed  by  appellant,  Moore 
would  have  testified  as  to  what  occurred  between  appel- 
lant and  Spicer  in  front  of  the  store  as  the  facts  were 
related  by  appellant  in  his  testimony,  the  corroboration 
thereby  given  the  testimony  of  the  latter  would,  in  all 
probability,  have  had  great  weight  with  the  jury.  The 
facts  as  to  what  occurred  in  front  of  the  store  were 
known  only  to  appellant  and  Moore.  As  the  other  wit- 
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nesses  were  all,  at  the  time,  in  the  store,  they  did  not 
profess  to  have  heard  or  seen  what  passed  between  ap- 
pellant and  Spicer  before  the  latter  entered  the  store, 
and  the  jnry,  by  reason  of  the  manifest  desire  of  appel- 
lant to  escape  conviction  for  the  killing  of  Spicer,  were 
donbtless  disposed  to  regard,  with  suspicion,  his  unsup- 
ported testimony;  whereas,  if  it  could  have  been  cor- 
roborated by  that  of  Moore,  the  inducement  to  them  to 
have  accepted  it  as  a  true  statement  of  the  facts  would 
have  been  calculated  to  have  caused  a  different  verdict. 
In  order  to  realize  the  importance  to  appellant  of 
Moore  *s  corroboration  of  his  statement  as  to  what  oc- 
curred in  front  of  the  store,  it  may  be  remarked  that  it 
would  have  served  to  show  the  violent  character  and  ma- 
liciousness of  Spicer,  the  condition  of  his  mind  im- 
mediately preceding  the  killing,  and  that  the  motive  with 
which  he  thereafter  entered  the  store  was  to  follow  up 
and  bring  on  a  diflSculty  with  appellant,  for  the  purpose 
of  inflicting  upon  him  bodily  harm  or  killing  him ;  also 
that  appellant  had  attempted  to  avoid  a  difficulty  with 
him. 

Indeed,  the  materiality  of  Moore^s  testimony  is  not 
seriously  denied  by  counsel  for  the  Commonwealth,  but 
it  is  argued  by  them  that  the  affidavit  for  the  continu- 
ance fails  to  show  that  appellant  used  proper  diligence 
to  procure  the  attendance  and  testimony  of  Moore  at 
the  trial.  This  argument  is  based  wholly  on  the  fact 
that,  as  at  the  previous  term  of  the  court,  attachments 
for  Moore  had,  by  order  of  the  court,  been  directed  to 
be  issued  for  the  trial  term  to  both  Breathitt  and  Ows- 
ley Counties,  the  failure  of  appellant  to  have  one  issued 
and  sent  to  Owsley  County  showed  a  want  of  diligence 
on  his  part  that  justified  the  court  ^s  refusal  of  the  con- 
tinuance. The  affidavit  states  that  Moore  ^s  residence 
is  in  Breathitt  County  and  that  the  attachment  ordered 
for  that  county  by  the  court,  was,  in  due  time,  issued 
and  sent  to  the  sheriff  of  the  county,  by  whom  it  was 
returned  unexecuted  without  giving  any  reason  for  his 
failure  to  execute  it.  It  does  not  appear  from  the  rec- 
ord that  appellant  knew  that  the  order  of  the  court  re- 
quired the  issuance  of  an  attachment  for  Moore  to 
Owsley  County,  or  that  Moore  had  changed  his  resi- 
dence to  that  county,  if  such  was  the  fact,  and  he  denied 
such  knowledge. 

We  find  nothing  in  the  record  to  justify  the  charge 
of  lack  of  diligence  on  the  part  of  appellant  in  attempt* 
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jng  to  secure  the  testimony  of  Moore,  and,  in  view  of  the 
statements  of  the  affidavit  and  the  absence  of  a  showing 
that  he  asked  for,  or  knew,  of  the  order  for  an  attach- 
ment to  Owsley  County  for  Moore,  or  knew  of  his  re- 
moval from  Breathitt  to  Owsley  County,  we  will  not  in- 
dulge the  presumption  of  negligence  attributed  to  him 
by- the  trial  court.  In  tTiis  connection,  it  should  not  be 
overlooked  that  appellant,  previous  to  his  trial,  was 
conlSned  in  the  jail  of  a  county  other  than  that  in  which 
the  trial  was  had,  and  that  the  only  one  of  his  counsel 
residing  in  Powell  County  was  not  employed  by  him 
imtil  after  the  beginning  of  the  term  of  court  at  which 
the  trial  occurred.  It  cannot,  therefore,  be  said  that 
appellant  was  so  situated  as  to  employ  the  customary 
facilities  for  procuring  the  attendance  of  witnesses.  All 
the  circumstances  considered,  we  are  of  opinion  that  he 
was  entitled  to  the  continuance  asked,  and  that  the  re- 
fusal of  the  court  to  grant  it  was  an  abuse  of  discretion, 
and,  therefore,  error. 

If  the  court  had  permitted  to  be  read  as  evidence, 
so  much  of  appellant  ^s  affidavit  as  purports  to  state 
the  facts  to  which,  it  is  therein  claimed,  Moore  would, 
if  present,  have  testified,  we  would  be  unwilling  to  hold 
that  the  refusal  of  the  continuance  was  error;  but,  as 
this  was  refused,  he  should  have  another  trial,  witii 
opportunity  to  procure  thereat,  the  testimony  of  Moore. 
Mount  V.  Commonwealth,  120  Ky.,  398;  Davis  v.  Com- 
monwealth, 121  S.  W.,  429. 

Appellant  ^s  complaint  of  the  refusal  of  the  court  to 
grant  him  a  new  tiral,  on  the  ground  of  newly  discovered 
evidence,  cannot  be  sustained.  It  was  claimed  that  the 
newly  discovered  evidence  would  be  furnished  by  John 
Deaton  and  Brownlow  Deaton.  It  would  be  useless  to 
discuss  the  evidence  it  is  said  these  witnesses  would  pro- 
duce, as  it  is  patent  that  by  even  slight  diligence,  Jt 
could  have  been  discovered  by  appellant  in  ample  time 
for  use  on  his  trial.  With  reference  to  these  witnesses 
and  what  they  would  testify,  the  opinion  of  the  circuit 
judge,  delivered  on  the  motion  for  a  new  trial,  in  part, 
states:  **The  record  in  this  case  shows  that  on  the  26th 
day  of  November,  1912,  both  the  John  Deaton  and 
Brownlow  Deaton  mentioned  in  the  defendant's  motion 
were  in  attendance  as  witnesses  for  defendant,  and  were 
recognized  to  appear  at  this  term  as  witnesses  for  de- 
fendant, but  to  be  paid  by  the  Commonwealth.  The 
record  also  shows  that  those  two  witnesses  were  pres- 
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ent  at  this  term  of  court  when  the  defendant  was  tried^ 
and  were  allowed  their  claims  to  be  paid  by  the  Com- 
monwealth/' In  view  of  the  foregoing  facts,  which  are 
fully  sustained  by  the  record  as  stated  in  the  opinion,, 
it  is  absurd  for  appellant  to  claim  that  he  had  no  oppor- 
tunity, until  after  his  trial,  to  learn  from  these  witnesses 
the  facts  in  their  possession  with  respect  to  the  homi- 
cide. If  they  really  knew,  and  would  have  testified  to, 
the  facts  attributed  to  them  on  the  hearing  of  the  motion 
for  a  new  trial,  a  single  brief  conversation  with  them 
by  appellant,  or  his  counsel,  while  they  were  attending 
his  trial,  or  at  the  previous  term  when  they  were  recog- 
nized as  witnesses  for  him,  would  readily  have  elicited 
information  of  such  facts  and  enabled  appellant  to  use 
them  upon  the  trial.  Ellis  v.  Commonwealth,  146  Ky., 
715. 

No  complaint  is  made  of  the  instructions.  They  cor- 
rectly state  the  law  applicable  to  appellant's  case. 

Because  of  the  error  committed  by  the  trial  court  in 
refusing  the  continuance  asked  by  appellant,  the  judg- 
ment is  reversed  and  case  remanded  for  a  new  trial  con- 
sistent with  the  opinion. 


Commonwealth  v.  Lee. 

(Decided  September  19,  1913). 

Appeal  from  Hickman  Circuit  Court. 

Appeal— Appeal  in  Felony  Case— FUlng  of  Transcript— JiirlBdlo- 
tion. — Section  337,  Criminal  Code  of  Practice  provides:  that,  ia 
order  to  enable  the  Commonwealth  to  take  an  appeal  to  the  Court 
of  Appeals  from  a  decision  or  judgment  of  the  circuit  court.  In  a 
felony  case,  the  transcript  of  the  record  must  be  lodged  in  the 
clerk's  office  of  the  Court  of  Appeals,  "within  sixty  days  after  the 
decision."  This  provision  of  the  Code  being  mandatory,  if  the 
transcript  be  not  filed  in  the  clerk's  office  of  the  Court  of  Appeals 
within  the  required  sixty  days,  the  Court  of  Appeals  will  be  witlu 
out  Jurisdiction  to  entertain  the  appeal. 

Appeal — Filing  of  Transcript — Jurisdiction. — ^Where  the  decision^ 
was  rendered  and  appeal  prayed  and  granted  May  22,  1913,  and 
the  transcript  wa]B  not  filed  in  the  clerk's  office  of  the  Court  of 
Appeals,  until  July  21,  1913,  the  latter  court  is  without  Jurisdick 
tion  of  the  appeal,  for,  as  the  day  upon  which  the  decision  was 
rendered  is  to  be  counted  one  of  the  sixty  days,  the  limit  of  time 
for  filing  the  transcript  in  the  clerk's  office  of  the  Court  of  Ap- 
peals expired  on  the  day  before  the  transcript  was  filed  therein* 
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3.  Appeal— FUlng  of  Transcript— Computation  of  Tima — ^It  is  a  well 
recognized  rule  of  law  that,  where  the  computation  is  to  be  made 
from  the  act  done»  then  the  day  upon  which  it  is  done  most  be 
included. 

JAMES  OARNBTT,  Attorney  General,  D.  O.  MYATT,  Assistant 
Attorney  General,  R.  L.  SMITH  and  J.  D.  VIA  for  appellant 

ROBBINS  &  ROBBINS  and  JOB  W.  BBNTON  for  i^pellee. 

Opinion  op  the  Court  by  Judge  SBTTiiB — ^Dismissing 
appeal 

Appellee  was  tried  and  acquitted  in  the  court  below 
under  an  indictment  charging  him  with  the  crime  of 
house  burning.  The  verdict  of  acquittal  resulted  from 
the  giving,  by  the  court,  of  a  peremptory  instruction 
directing  the  jury  so  to  find.  The  Commonwealth,  com- 
plaining of  the  giving  of  the  peremptory  instruction  and 
judgment  of  acquittal,  has  appealed,  and  appellee  has 
entered  in  this  court  a  motion  to  dismiss  the  appeal. 

The  dismissal  of  the  appeal  is  asked  upon  the  ground 
that  the  transcript  of  the  record  was  not  filed  in  the 
oflBice  of  the  clerk  of  this  court  within  sixty  days  after 
the  trial  court's  judgment  was  rendered,  as  required  by 
section  337  of  the  Criminal  Code,  The  acquittal  of  ap- 
pellee, and  judgment  of  the  court  discharging  him  by 
virtue  of  the  verdict  to  that  effect,  occurred  and  was 
entered  May  22,  1913,  and  on  the  same  day  the  Com- 
monwealth prayed,  and  was  granted,  "an  appeal.  Tran- 
script of  the  record,  however,  was  not  lodged  in  the 
clerk's  office  of  this  court  until  July  21,  1913,  sixty-one 
days  after  the  rendition  of  the  judgment. 

Obviously,  if  the  day  upon  which  the  judgment  was 
entered  should  be  included  in  the  computation  of  time, 
the  motion  to  dismiss  must  prevail.  It  has  repeatedly 
been  held  by  this  court  that,  where  the  computation  is 
to  be  made  from  the  act  done,  then  the  day  on  which  it 
is  done  must  be  included.  Chiles  v.  Smith,  13  B.  Mon., 
461;  Handley  v.  Cunningham,  12  Bu^h,  401;  Louisville 
Eailway  Co.  v.  Wellington,  137  Ky.,  719. 

In  the  case  last  cited  (Louisville  Eailway  Co.  v. 
Wellington)  the  motion  for  a  new  trial  was  overruled  on 
March  13,  1909,  and  appellant  was  given  sixty  days 
within  which  to  file  its  bill  of  exceptions.  The  bill  of 
exceptions  was  filed  May  12,  1909,  sixty-one  days  later. 
Section  1016,  Kentucky  Stattites,  provides  that,  within 
sixty  days  after  the  judjgment  becomes  final  the  party 
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excepting  shall,  nnless  further  time  be  given  him,  pre- 
pare and  file  his  bill  of  exceptions.  In  the  opinion,  the 
court,  re-afl5rming  the  rule  laid  down  in  Chiles  v.  Smitti, 
said: 

**The  rule  in  regard  to  the  computation  of  time 
seems  to  be  that,  when  the  computation  is  to  be  made 
from  an  act  done,  the  day  in  which  the  act  was  done 
must  be  included,  because,  since  there  is  no  fraction  in 
a  day,  the  act  relates  to  the  first  moment  of  the  day  in 
which  it  was  done.  But  when  the  computation  is  to  be 
from  the  day  itself,  and  not  from  the  act  done,  then  the 
day  in  which  the  act  was  done  must  be  excluded.  •     •     * 

**In  the  case  before  us  the  computation  is  to  be 
made,  not  from  the  day  itself,  but  from  the  act  done. 
The  act  done  was  the  overruling  of  the  motion  for  a  new 
trial.  The  bill  of  exceptions  could  have  been  filed  that 
day;  therefore,  that  day  should  be  counted.  Counting 
March  13th,  the  day  on  which  the  motion  for  a  new  trial 
was  overruled,  the  bill  of  exceptions  was  not  filed  until 
the  sixty-first  day;  therefore,  it  was  not  filed  in  time. 
Not  having  been  filed  in  time,  it  cannot  be  considered 
by  this  court. '* 

Section  337  of  the  Criminal  Code  provides: 

**If  an  appeal  on  behalf  of  the  Commonwealth  be 
desired,  the  Commonwealth's  attorney  shall  pray  the 
appeal  during  the  term  at  which  the  decision  is  rendered, 
whereupon  the  clerk  shall  immediately  make  a  transcript 
of  the  record  and  transmit  the  same  to  the  Attorney 
Gteneral,  or  deliver  the  transcript  to  the  Commonwealth's 
attorney,  to  be  transmitted  by  him.  If  the  Attorney 
General,  on  inspecting  the  record,  be  satisfied  that  error 
has  been  committed  to  the  prejudice  of  the  Common- 
wealth, upon  which  it  is  important  to  the  correct  and  uni- 
form administration  of  the  criminal  law  that  the  Court 
of  Appeals  should  decide,  he  may,  by  lodging  the  trans- 
cript in  the  clerk's  office  of  the  Court  of  Appeals,  withm 
sixty  days  after  the  decision,  take  the  appeal. '* 

To  give  this  court  jurisdiction  of  an  appeal,  taken 
by  the  Commonwealth  in  a  felony  case,  a  transcript  of 
the  record  must  be  filed  in  the  clerk's  office  of  the  Court 
of  Appeals  within  sixty  days  after  the  decision  or  judg- 
ment is  rendered,  which  was  not  done  in  this  case.  Com- 
monwealth V.  Schlitzbaum,  25  E.,  1022 ;  Adkins  v.  Com- 
monwealth, 102  Ky.,  94;  Commonwealth  v.  Barbour,  94- 
S.  W.,  634.  The  fact  that  the  Commonwealth  can,  as  ai 
matter  of  right,  take  an  appeal  from  a  ruling  or  judg- 
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ment  of  the  drcuit  court  does  not  authorize  it  to  disre* 
gard  the  provisions  of  the  CriTninal  Code  with  reference 
to  the  manner  of  taking  the  appeal;  and  such  right  of 
appeal  is  conditioned  upon  its  complying  with  the  pro- 
visions of  the  Code,  which  regulate  how  the  appeal  shall 
be  taken;  otherwise,  the  court  will  be  without  jurisdic* 
tion  to  entertain  the  appeal,  for  section  334  of  the  Cruni- 
nal  Code  provides: 

**The  Court  of  Appeals  shall  have  appellate  jurisdic- 
tion in  prosecutions  for  felonies,  subject  to  the  restric- 
tions contained  in  this  article/* 

We  have  repeatedly  held  that  the  various  sections  of 
the  Criminal  Code,  allowing  and  regulating  appeals,  are 
mandatory,  and  that  their  provisions  cannot  be  dispensed 
with,  even  by  agreement  of  parties,  Metcalfe  v.  Com- 
monwealth, 84  Ky.,  485;  Stratton  v.  Commonwealth,  84 
Ky.,  190;  Gray  v.  Commonwealth,  112  Ky.,  542;  Adkins 
v,  Conmionwealth,  102  Ky.,  94. 

In  Smith  v.  Commonwealth,  146  Ky.,  751,  we  dis- 
missed the  appeal  because  of  the  failure  of  the  appellant, 
Smith,  to  file,  as  required  by  section  336,  Criminal  Code, 
(applying  to  appeals  taken  by  the  defendant  in  felony 
cases)  a  transcript  of  the  record  in  the  clerk's  oflBice  of 
this  court  within  sixty  days  after  the  trial  court's  judg- 
ment was  rendered;  and  further,  that  the  provisions  of 
section  336  being  mandatory,  if,  as  claimed  by  appellant, 
his  failure  to  file  the  transcript  within  the  required 
sixty  days  after  judgment  was  because  of  the  inability 
of  the  clerk  of  the  circuit  court  to  copy  the  record  within 
that  time,  appellant's  remedy  was  to  ask  of  this  court 
an  extension  of  time  beyond  the  sixty  days  for  filing  the 
transcript,  which  he  did  not  do. 

In  the  instant  case,  the  Commonwealth  did  not  ask 
of  this  court  an  extension  of  time  for  filing  the  transcript 
of  the  record  in  the  office  of  the  clerk  thereof,  and,  as  it 
was  not  filed  within  the  sixty  days  next  after  the  ren- 
dering of  the  decision  or  judgment,  attempted  to  be  ap- 
pealed from,  we  are  without  jurisdiction  to  entertain  the 
appeal.  Therefore,  appellee's  motion  is  sustained,  and 
the  appeal  is  hereby  dismissed. 
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Breddnridge  County  v.  McDonald,  et  aL 

(Decided  September  19,  1913). 

Appeal  from  Breckinridge  Circuit  Court, 

1.  Appeal— Claims  Against  County— Single  Appeal,- Where  a  fiscal 
court  allowed  forty-two  claims  against  a  county  by  a  "blanket" 
orders  and  the  county  appealed  to  the  circuit  court  by  filing  a 
single  copy  of  the  order  and  issuing  a  summons  against  the  in- 
dividual claimants,  the  circuit  court  properly  treated  it  as  a  single 
appeal,  and  dismissed  the  appeal  against  aU  persons  who  had 
claims  for  sums  not  exceeding  $25.00,  and  also  properly  required 
the  county  to  elect  which  one  of  those  claims  which  were  for 
more  than  $25.00,  it  would  prosecute. 

2.  Appeal. — ^An  appeal  cannot  be  prosecuted  from  a  judgment  which 
is  not  specified  in  the  statement  of  appeal  required  by  section  739 
of  the  Code  of  Practice. 

8.  Appeal — ^When  Parties  Not  Before  Court  On. — ^Parties  not  named 
as  appellees  in  the  statement  of  appeal  required  by  section  739 
of  the  CIyII  Code  of  Practice,  are  not  before  the  court  upon  the 
appeal. 

4,  County  Health  OfCicer— Board  of  Health. — The  County  Health  Of- 
ficer is  the  executive  officer  of  the  County  Board  of  Health;  he 
acts  for  it  to  execute  its  lawful  demands  in  such  matters;  his  duty 
is  that  of  oversight  and  direction  more  than  personal  execution. 

6.  County  Health  Officer — ^Board  of  Health. — Under  section  2055  of 
the  Kentucky  Statutes,  it  is  the  duty  of  the  County  Health  Of- 
ficer to  see  that  the  rules  and  regulations  provided  for  by  law, 
and  the  rules  and  regulations  of  the  State  Board  of  Health,  are 
enforced. 

6.  County  Board  of  Health — ^Discretion  ot — The  power  to  determine 
what  physicians,  nurses,  guards  and  attendants  are  necessary  to 
carry  out  the  rules  and  regulations  provided  by  law  and  by  the 
State  Board  of  Health,  is  left  to  the  discretion  of  the  County 
Board  of  Health;  the  power  to  fix  the  compensation  of  the  person 
so  employed  is  vested  in  the  fiscal  court  of  the  county. 

JBSSE  R.  ESKRIDGE  for  appellant 

MOORMAN  &  BALL  for  appeUceo. 

Opinion  of  the  Coubt  by  Judge  Milleb — ^AflSrming. 

Early  in  March,  1912,  smallpox  became  epidemic  in 
certain  portions  of  Breckinridge  County.  It  was  con- 
ftaed  principally  to  Cloverport,  Irvington,  Tar  Fork 
and  Balltown.  On  March  7,  1912,  the  Breckinridge 
Connty  Board  of  Health  met  for  the  purpose  of  consider- 
ing the  smallpox  situation,  and  to  take  steps  to  control 
it.    The  State  Board  of  Health  sent  its  representative, 
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Dr.  W.  L.  Heizer,  to  examine  and  report  npon  the  sitoa- 
tion,  and  he  suggested  a  definite  program  of  procedure 
to  control  the  epidemic  and  prevent  the  further  spread 
of  the  disease.  Dr.  John  E.  Kincheloe  was  the  County 
Health  Officer,  and  upon  his  recommendation  Dr.  E.  C. 
McDonald,  the  appellee  in  this  action,  a  practicing  phy- 
sician at  Cloverport,  was  employed  by  the  County  Board 
of  Health  to  carry  out  the  recommendations  included  in 
the  report  of  Dr.  Heizer  to  the  State  Board  of  Health. 
Dr.  Kincheloe  was  a  practicing  physician  at  Hardins- 
burg,  the  county  seat,  while  Cloverport  was  eleven  miles 
distant,  and  Irvington  and  Tar  Fork  were  likewise  lo- 
cated at  points  distant  from  Hardinsburg.  Dr.  McDon- 
ald took  charge  of  the  work  and  carried  it  out  success- 
fully. He  presented  his  bill  to  the  Fiscal  Court  for  fifty- 
four  days  service  at  $10  per  day,  aggregating  $540,  which 
the  court  allowed.  Upon  appeal  by  the  county  to  the 
circuit  court,  a  retrial  was  had  and  Dr.  McDonald  again 
recovered  a  judgment  for  $540.  From  that  judgment 
the  county  prosecutes  this  appeal. 

The  circuit  judge  made  the  following  findings  of  law 
and  fact: 

**The  court  finds  as  a  matter  of  law  that  it  was  not 
the  duty  of  the  Health  Officer  of  Breckinridge  County  to 
administer  treatment  to  the  indigent  patients  suffering 
with  contagious  diseases,  but,  that  it  was  his  duty  under 
the  statute  to  take  general  superintendence  of  all  con- 
tageous  diseases  and  institute  quarantines  and  fumigate 
premises.  The  court  does  not  think,  however,  that  any 
person  suffering  with  a  contageous  disease  becomes,  as 
a  matter  of  law,  the  patient  of  the  Health  Officer,  but 
that  the  County  Board  of  Health  had  power  under  the 
law  to  employ,  and  did  employ,  another  physician  to 
administer  treatment  to  indigent  patients. 

*'The  court  finds  as  a  matter  of  fact  that  the  account 
sued  on  by  the  county,  allowed  by  the  Fiscal  Court  to 
Dr.  McDonald,  was  for  his  services  when  acting  in  the 
character  of  physician  to  indigent  patients  suffering  witk 
smallpox,  and  that  the  amount  of  his  charges  are  rea 
sonable.'* 

The  proof  supports  the  finding  of  fact;  indeed,  the 
appellant  does  not  deny  that  the  services  were  rendered, 
or  that  the  charges  therefor  were  reasonable. 

Preliminary  to  a  consideration  of  the  case  upon  its 
merits,  we  will  dispose  of  a  question  of  practice  which 
has  been  urged  upon  us  in  the  brief  for  appellant. 
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1.  The  order  of  the  Fiscal  Oonrt  which  allowed  Dr. 
McDonald's  claim  was  what  is  called  a  "blanket  order 
allowing  the  claims  of  forty-two  persons  ranging  from 
$2  to  George  Graham,  to  $540  to  Dr.  McDonald.  The 
order  reads  as  follows : 

"The  following  smallpox  claims  were  presented  to 
the  court,  and  the  court  being  advised,  it  was  moved  and 
seconded  that  all  claims  that  were  properly  itemized  and 
*0.  Kd.^  by  the  Health  Officer  in  charge,  be  allowed;  the 
vote  being  taken,  said  motion  carried  and  was  made  the 
order  of  the  court,  which  claims  were  as  follows,  to-wit : 

"1.    Claim  of  J.  D.  Babbage  for  public  print- 
ing; allowed  $21.00" 

(Then  follow  forty-one  other  claims  for  different 
amounts.) 

Ten  of  these  claims  allowed  by  the  Fiscal  Court 
amounted  to  more  than  $25  each;  but,  in  prosecuting  the 
appeal  the  county  attorney  filed  one  copy  of  the  order  of 
the  Fiscal  Court,  and  caused  a  summons  to  be  issued 
against  eight  of  the  claimants  whose  claims  exceeded 
$25.  Upon  motion,  the  circuit  judge  dismissed  the  ap- 
peal as  to  all  claims  of  $25  and  less,  upon  the  ground 
that  the  circuit  court  had  no  jurisdiction  thereof;  and, 
upon  the  motion  of  the  remaining  claimants,  the  circuit 
judge  required  the  county  to  elect  which  of  said  claims 
embraced  in  said  order  it  would  try  upon  the  appeal, 
whereupon  the  countyelected  to  prosecute  its  appeal  from 
the  allowance  of  McDonald's  claim.  Thereupon  the  circuit 
judge  dismissed  without  prejudice  the  appeals  from  the 
judgment  allowing  all  the  other  claims ;  and  to  that  order 
the  county  excepted  and  prayed  an  appeal  to  this  court. 
That  order  was  made  on  the  16th  day  of  the  term — ^the 
date  of  the  order  not  being  shown  by  the  record.  The 
appeal,  however,  is  not  prosecuted  from  the  order  just 
mentioned,  but  from  the  subsequent  judgment  entered 
on  the  22nd  day  of  October,  1912,  which  passed  upon  the 
merits  of  Dr.  McDonald's  claim.  The  two  orders  are 
entirely  separate  and  distinct,  and  have  no  relation  to 
each  other ;  the  first  order  above  referred  to  being  found 
on  page  6  of  the  record,  while  the  final  judgment  ap- 
pealed from  as  shown  by  the  statement  required  by  sec- 
tion 739  of  the  Code  of  Practice,  is  found  on  Page  10  of 
the  record.  No  appeal  having  been  prosecuted  from  the 
order  of  the  circuit  judge  dismissing  the  appeals  and  re- 
quiring the  county  to  elect  as  to  which  appeal  it  would 
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prosecute,  that  order  is  not  before  us  and  cannot  be  con- 
sidered. 

Moreover,  as  those  claimants  are  not  named  as  ap- 
pellees in  the  statement  of  appeal  required  by  section 
739,  they  are  not  before  the  court  upon  this  appeal 
Brodie  v.  Parsons,  23  Ky.  L.  E.,  823,  64  S.  W^  426,  and 
the  cases  there  cited. 

2.  Section  2055  of  the  Kentucky  Statutes  provides, 
in  part,  as  follows: 

''The  local  board  shall  appoint  a  competent  practicing 
physician  who  shall  be  the  health  officer  of  the  county 
and  secretary  of  the  board,  whose  duties  shall  be  to  see 
that  the  rules  and  regulations  provided  for  in  this  act, 
and  the  rules  and  regulations  of  the  State  Board  of 
Health  are  enforced,  and  who  shall  hold  his  office  at  the 
pleasure  of  said  board,  and  he  shall  receive  a  salary,  the 
amount  of  which  to  be  fixed  by  the  fiscal  court  at  the 
time,  or  immediately  after  his  election.  In  no  state  of 
case  shall  said  health  officer  claim  or  receive  from  the 
county  any  compensation  for  his  services  other  than  the 
salary  fixed  by  the  fiscal  court.'* 

By  a  proper  resolution  the  County  Board  of  Health 
had  fixed  the  annual  salary  of  Dr.  Kincheloe,  as  County 
Health  Officer  and  Secretary  of  the  Board,  at  $75.00. 

The  county  defends  upon  the  theory  that  McDonald 
was  employed  by  the  County  Board  of  Health  to  take 
general  charge  of  the  smallpox  epidemic  and  that  the 
services  rendered  by  him  constituted  the  same  service 
that  was  incuifibent  upon  Dr.  Kincheloe,  as  the  regularly 
elected  Health  Officer;  that  it  was  -Dr.  Kincheloe 's  duty 
to  take  personal  charge  of  the  smallpox  epidemic  at 
Cloverport,  Irvington,  Tar  Fork  and  Balltown,  and  that 
neither  the  County  Board  of  Health  nor  the  Fiscal  Court 
had  the  right  to  employ  or  pay  a  substitute  to  do  the 
work  of  the  County  Health  Officer.  It  will  be  noticed 
that  the  circuit  judge  in  his  findings  of  fact,  concludes 
that  it  was  not  the  duty  of  the  County  Health  Officer  to 
administer  treatment  to  patients  suffering  with  conta- 
geous  diseases,  but  that  it  was  his  duty  only,  under  the 
statute,  to  take  general  superintendence  of  all  contagions 
diseases,  and  to  institute  quarantine,  and  fumigate  prem- 
ises; and  that  the  County  Board  of  Health  had  power, 
under  the  law,  to  employ  another  physician  to  personally 
administer  the  treatment  to  patients.  The  proof  fur- 
ther shows  that  by  reason  of  the  character  of  the  disease, 
and  the  location  of  the  patients  at  long  distances  from 
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Hardinsbnrgy  and  from  each  other,  it  was  impossible 
for  the  County  Health  OflScer  to  give  them  the  requisite 
personal  attention  without  abandoning  his  home  and 
practice.  Some  of  these  patients  were  located  as  far 
as  seventeen  miles  or  more  from  Hardinsburg.  Dr.  Kin- 
cheloe  not  only  consulted  daily  with  Dr.  McDonald  by 
telephone,  but  he  made  three  visits  to  Cloverport  by  way 
of  supervision,  spending  the  entire  day  there,  on  each 
visit.  Dr.  McDonald  was  employed  by  the  Board  of 
Health  at  its  meeting  on  March  2,  1912,  but  the  minute 
of  that  meeting  is  missing.  Shortly  thereafter,  the 
guards  employed  by  the  Health  Officer  for  the  purpose 
of  maintaining  the  quarantine,  having  threatened  to  quit 
work  because  they  feared  they  would  not  get  their  pay, 
the  Fiscal  Court  entered  the  following  order  on*April 
2,1912: 

**0n  motion  of  Justice  Q-.  N.  Harris,  seconded  by 
B.  A.  Whittenbill,.  that  guards  be  employed  by  the  Health 
Officer  at  a  sum  not  to  exceed  $2  per  day,  and  wnything 
else  to  stop  the  spread  of  the  disease.  Motion  carried, 
and  is  made  the  order  of  this  court. '^ 

Following  that  order  the  County  Board  of  Health 
entered  an  order  on  April  12,  1912,  which  reads,  in  part, 
as  follows : 

**At  a  special  meeting  of  the  Breckinridge  County 
Board  of  Health  called  to  consider  the  epidemic  of  small- 
pox at  Cloverport  and  vicinity,  and  in  other  parts  of  the 
county,  it  is  hereby  ordered  that  the  recommendations  as 
included  in  the  report  of  Dr.  W.  L.  Heizer  to. the  State 
Board  of  Health  be  enforced,  and  that  E.  C.  McDonald, 
at  Cloverport,  be  authorized  as  Deputy  Health  Officer  to 
carry  out  the  said  recommendations  at  Cloverport  and 
vicinity,  as  follows : 

(Then  follow  six  specific  instructions  as  to  his 
duties.) 

Under  these  assurances  the  guards  remained  at  their 
posts  until  the  epidemic  was  finaly  stamped  out. 

It  is  contended  by  appellant  that  the  order  of  the 
Board  of  Health  above  quoted,  shows  that  McDonald 
acted  as  a  deputy  in  place  of  Kincheloe,  the  regular 
Health  Officer,  whose  duty  it  was  to  attend  to  these  mat- 
ters in  person.  The  wording  of  the  order,  however,  is 
not  material  under  the  facts,  and  in  no  way  changes  the 
real  relation  of  Dr.  McDonald  to  the  County  Health  Of- 
ficer; and,  although  McDonald  was  styled  a  Deputy 
Health  Officer  at  Cloverport,  he  was  no  more  than  an 
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employee  at  Cloverport,  because  the  regular  Heath  Of- 
ficer could  not,  by  reason  of  the  circumstances  above 
pointed  out,  give  his  personal  attention  to  the  epidemie 
at  that  point. 

The  whole  question,  therefore,  resolves  itself  into 
this  proposition:  Can  the  County  Board  of  Health  em- 
ploy agents  or  assistants  for  the  Health  Officer  for  the 
purpose  of  eradicating  an  epidemic  at  a  distant  point 
in  the  county,  where  the  circumstances  of  location  and 
the  nature  of  the  disease  are  such  that  the  County  Health 
Officer  could  not  be  expected  to  give  his  personal  atten- 
tion thereto  in  the  ordinary  course  of  his  business  t  We 
think  there  can  be  no  doubt  of  the  right  of  the  boird  to 
so  contract. 

Appellant  relies  upon  Hickman  v.  McMorris,  149  Kj., 
1,  as  denying  that  right.  A  careful  reading  of  the  opin- 
ion in  that  case  shows,  however,  that  it  is  not  at  aU 
controlling  in  this  case.  In  the  McMorris  case,  the 
County  Board  of  Health  had  regularly  appointed  Dr. 
Scarborough  as  Health  Officer,  and  he  having  declined 
to  discharge  the  duties  of  his  office,  the  County  Board  of 
Health  employed  Dr.  McMorris  to  perform  the  same 
duties,  supervisory  or  otherwise,  that  the  law  imposed 
upon  Dr.  Scarborough,  and  thus  placed  the  county  in 
the  attitude  of  paying  two  men  for  precisely  the  same 
services.  Under  that  state  of  case  this  court  properly 
held  that  there  could  be  but  one  County  Health  Officer; 
it  did  not  hold  that  the  board  could  not  employ  the  neces- 
sary assistants  to  enable  the  board  and  its  Health  Offi- 
cer to  protect  the  public  health  in  times  of  epidemic. 
The  contention  of  appelant,  if  sustained,  would  forbid 
the  Board  of  Health  from  employing  but  one  physician 
in  any  case,  and  regardless  of  the  necessities  of  the  case 
or  the  amount  of  work  to  be  done.  In  this  instance  Dr.  Mc- 
Donald, at  one  time,  had  as  many  as  thirty-six  cases  in 
his  locality  which  required  his  daily  personal  attention. 
It  was  impossible  for  Dr.  Kincheloe  to  do  this  work,  and 
supervise  the  general  health  affairs  of  the  county  at  the 
same  time;  and  we  do  not  believe  the  statute  contem- 
plated that  he  should  have  done  so. 

The  clause  of  section  2055  of  the  Kentucky  Statutes 
above  quoted  prescribes  that  the  duties  of  the  County 
Health  Officer  **  shall  be  to  see  that  the  rules  and  regula- 
tions provided  for  in  this  act,  and  the  rules  and  regula- 
tions of  the  State  Board  of  Health,  be  enforced. '^  The 
record  shows  that  Dr.  Heizer,  acting  for  the  State  Board 
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of  Health,  was  on  the  ground  and  had  made  certain 
recommendations,  and  that  McDonald  was  employed  to 
cariy  out  those  recommendations.  In  requiring  the 
County  Health  Officer  *Ho  see  that  the  prescribed  rules 
and  regulations  are  enforced,'^  does  not  necessarily  con- 
template that  he  shall  personally  do  the  work.  On  the  con- 
trary, it  contemplates  rather  a  medical  supervisory  ser- 
vice over  the  employees  and  assistants  of  the  board. 

It  was  so  held  in  Trabue  v.  Todd  County,  125  Ky., 
913,  where  this  court  said : 

**The  Health  Officer  is  the  executive  officer  of  the 
local  board.  He  acts  for  it  to  execute  its  lawful  demands 
in  such  matter.  His  duty  is  that  of  oversight  and  direc- 
tion, more  than  personal  execution.'^ 

In  speaking  of  the  nature  and  functions  of  the  County 
Board  of  Health,  in  City  of  Bardstown  v.  Nelson  County, 
25  Ky.  L.  E.,  1479,  78  S.  W.,  169,  the  court  said: 

**The  county  boards  of  health  are  county  officials 
having  duties  to  perform  toward  the  public  within  their 
coimties ;  their  compensation  is  required  to  be  fixed  and 
paid  through  the  fiscal  courts  of  the  counties.  It  was 
competent  for  the  legislature  to  create  these  govern- 
mental agencies,  and  to  impose  upon  them  the  discharge 
of  certain  duties  to  the  State  and  counties.  If  the  leg- 
islature sees  proper  to  have  the  police  laws  of  the  State 
looking  to  the  preservation  of  the  health  of  the  public, 
executed  by  a  body  of  officials  selected  and  chosen  with 
reference  alone  to  their  fitness  for  that  delicate  and  im- 
portant task,  instead  of  imposing  it  on  the  fiscal  courts, 
or  town  councils,  it  is  clearly  within  their  power  to  do 
so.  But  when  they  do  so,  the  county  board  becomes  an 
auxiliary  department  of  the  county  government.  The 
express  authority  with  which  they  are  clothed  by  statute 
carries  with  it  every  implied  authority  necessary  to  exe- 
cute it.  As  they  could  not  execute  the  statute  for  the 
benefit  of  the  county,  without  incurring  a  liability  to  pay 
it,  and  as  no  other  means  are  provided,  it  folows  that 
the  liability  must  be  paid  by  the  county  as  its  other  ob- 
ligations are,  by  money  derived  from  county  taxes, 
levied  by  the  fiscal  court,  the  only  tribunal  authorized  by 
statute  for  levying  county  taxes.'* 

Walker  v.  County  of  Henderson,  23  Ky.  L.  Rep.,  1267, 
65  S.  W.,  15,  is  directly  in  point.  In  that  case  Walker 
had  been  employed  by  the  County  Board  of  Health  to 
take  charge  of  the  County  Pest-house  during  an  epidemic 
of  smallpox,  and  his  admission  as  superintendent  of  the 
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Pest-house  was  denied  him  by  the  committee  of  the  Fis- 
cal Court.  Walker  sued  for  compensation  for  his  ser- 
vices pending  the  litigation  between  the  Fiscal  Court 
and  the  County  Board  of  Health  for  the  possession  of 
the  Pest-house,  which  had  finally  resulted  in  a  victory  of 
the  County  Board  of  Health.  In  sustaining  Walker's 
claim,  the  court  said : 

*^The  County  Board  had  authority  to  resume  charge 
of  the  epidemic  and  to  employ  physicians  for  the  treat- 
ment of  patients  confined  in  the  pest-house.  This  neces- 
sarily  involved  the  power  and  right  to  discharge  those 
who  had  been  employed  by  the  Fiscal  Court  during  the 
interregnum;  and  it  was  the  duty  of  the  Fiscal  Court  to 
make  fair  and  reasonable  compensation  to  the  persons 
so  employed  whether  they  approved  their  employment  or 
not.  The  power  to  determine  what  physicians,  nurses, 
guards  and  attendants  are  necessary  is  left  to  the  discre- 
tion of  the  Board  of  Health,  but  the  power  to  fix  the  com- 
pensation of  the  person  so  employed,  like  the  compen- 
sation of  the  County  Boards  themselves,  is  vested  in  the 
Fiscal  Court  of  the  county. '' 

From  these  abundant  authorities,  it  is  clear  that  the 
ordinary  duties  of  the  County  Health  OflScer,  for  which 
he  is  paid  a  yearly  salary,  are  largely  executive  and 
supervisory,  in  seeing  that  the  rules  and  regulations  pro- 
vided by  law,  and  the  rules  and  regulations  of  the  State 
Board  of  Health,  are  enforced.  As  was  well  said  by  the 
chancellor,  it  is  his  duty  under  the  statute,  to  take  gen- 
eral superintendence  of  all  contagious  diseases,  and  to 
institute  quarantine  and  fumigate  premises ;  and  to  carry 
out  these  general  purposes  the  County  Board  of  Health 
has  power,  under  the  law,  to  employ  such  other  phy- 
sicians, and  nurses,  guards,  and  attendants  as  may  be 
necessary  to  administer  treatment  and  stamp  out  the 
disease.  If  there  should  be  any  doubt  aboujt  the  appli- 
cation of  the  foregoing  rule  as  a  general  proposition, 
certainly  there  can  be  no  doubt  of  its  application  in  this 
case,  since  the  treatment  was  not  only  widely  extended, 
but  had  to  be  administered  at  points  distant  from  the 
county  seat  where  the  County  Health  Officer  resided. 
His  compensation  was  merely  nominal,  and  cleary  did 
not  contemplate  that  he  should  render  the  extraordinary 
services  required  in  this  case. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


Hayes  v.  Hayes.  729 

Hayes,  et  aL  v.  Hayes,  et  aL 

(Decided  September  19,  1913). 

Appeal  from  Jefferson  Circuit  Cotirt 
(Chancery  Branch,  First  Division). 

1.  WiUa — ConBtruction  of. — ^In  the  conBtniction  of  wills  the  entire  in- 
Btrument  must  be  taken  Into  consideration  in  order  to  ascertain 
the  meaning  and  purpose  of  the  testator;  and  in  construing  a  de- 
vise the  word  "or"  will  be  changed  to  "and"  when  necessary  to 
effectuate  the  true  intention  of  the  testator. 

2.  Wills— Construction  of.— The  word  "heirs"  and  *their  heirs"  are 
technically  words  of  limitation,  but  when  used  in  wills  they  will 
be  construed  as  words  of  purchase  when  it  sufficiently  appears 
that  the  term  is  used  to  designate  a  particular  person  or  persons 
who  may  stand  in  that  relation  at  the  happening  of  a  certain 
event,  or  at  a  certain  period,  and  not  to  the  whole  line  of  heirs 
in  succession. 

8.  Wills— Rules  for  Interpretation  of. — The  three  following  general 
rules  are  deduced  from  the  decisions  of  the  Kentucky  Court  of 
Appeals  for  the  interpretation  of  wills: 

First:  Where  there  is  a  devise  by  a  father  or  mother  to  a  son, 
daughter,  or  blood  relation,  in  which  the  language  "to  him  and  his 
children  forever"  is  used,  the  word  "children"  has  been  construed 
as  meaning  "heirs,"  and  they  take  no  interest  in  the  property 
devised; 

Second:  In  devises  to  a  blood  relation  and  his  children,  where 
the  word  "forever"  is  not  used  following  the  word  "children,"  the 
children  take  a  fee  subject  to  the  life  estate  of  the  parent;  and 

Third:  In  devises  by  a  husband  to  his  wife  and  her  children, 
the  children  take  the  fee  and  the  parent  the  life  estate. 

4.  Wills — Construction  of. — Other  clauses  of  a  will  frequently  throw 
light  upon  the  clause  submitted  for  construction,  and  in  such  cases 
the  court  can  be  governed  by  no  fixed  rule,  but  must  determine 
by  the  language  used  in  the  will,  as  a  whole,  the  character  of  the 
estate  devised. 

6.  Wills — Construction  ot — ^A  will  which  devises  all  of  the  testator's 
property  to  his  wife  for  life,  with  remainder  to  his  daughter  Alice, 
"or  her  heirs,"  Pauline,  John,  Elva,  Richard,  William  and  Mar- 
garet, and  in  subsequent  clauses  required  the  real  estate  to  be 
held  intact  until  Pauline  became  twenty-one  years  of  age,  when 
the  property  should  be  sold  and  one-sixth  thereof  delivered  to 
Pauline,  and  the  remaining  five-sixths  to  be  divided  among  the 
other  five  heirs  as  each  attained  his  majority,  Alice  took  a  life 
estate,  with  the  remainder  to  her  six  children  in  fee. 

CHARLES  W.  MILNER,  guardian  ad  litem,  and  LOGAN  &  MIL- 
NBR  for  appellants. 

STANLEY  R.  WOLF  for  appellees. 

Opinion  op  thb  Court  by  Jxtdoe  AIilleb — ^Reversing. 
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John  S.  Wood  died  on  January  25,  1911,  leaving  the 
following  will: 

'*I,  John  S.  Wood,  of  36th  and  Woodland  Ave.,  Park- 
land,  addition  of  Louisville,  Jefferson  Coutty,  State  of 
Kentucky,  being  of  sound  mind  and  capable  of  exercis- 
ing my  reasoning  faculty  and  without  persuasion  from 
any  source  whatever,  do  hereby  of  my  own  free  will  and 
accord,  will  and  bequeath  my  estate  as  follows: 

"To  my  beloved  wife,  Nancy  Jane  Wood,  all  of  my 
property,  both  personal  and  real  estate,  insurance 
moneys,  pension  moneys,  together  with  any  moneys  due 
me  from  any  source  whatever,  or  that  may  be  found  upon 
my  person  or  premises  at  the  time  of  my  death  or  there- 
after, to  keep  and  enjoy  the  profits  thereof  until  her 
death,  unless  she  should  remarry  in  which  event  the  en- 
tire estate  is  to  be  subject  to  the  same  condition  as  if 
she  had  died,  which  I  will  now  state  as  follows : 

"In  the  event  of  the  death  of  my  wife,  my  entire  es- 
tate is  to  revert  to  Alice  V.  Hayes,  who  at  the  time  of 
this  writing  lives  at,  or  near  Eleventh  and  Chestnut  St., 
this  city,  or  her  heirs,  Pauline  Hall  Hayes,  age  15  years, 
Jno.  Granton  Hayes,  age  14  years,  Elva  Lee  Hayes,  age 
11  years,  Eichard  Edgar  Hayes,  age  10  years,  Wm.  Bal- 
lard Hayes,  age  8  years,  and  Margaret  V.  Hayes,  age  6 
years. 

''This  real  estate  property  is  to  be  held  intact  until 
Pauline  Hall  Hayes,  the  eldest  heir,  is  21  years  of  age. 

**I  hereby  appoint  as  my  executor,  of  this  will,  and 
trustee  of  my  estate,  Geo.  Hunt  McAllister,  of  Louisville, 
Ky.,  who  shall  execute  a  bond  which  shall  be  approved. 

*'He  shall  have  power  to  collect  all  moneys  due  me 
from  any  source  whatever,  pay  funeral  expenses,  and 
he  is  further  empowered  to  pay  all  lawful  debts  using 
the  balance  of  my  insurance  due  me  from  other  parties, 
also  to  sell  such  personal  effects  as  cows,  hogs,  chickens 
and  etc. 

''After  all  debts  have  been  paid  he  shall  invest  the 
balance  of  the  money  for  the  benefit  of  my  wife,  Nancy 
Jane  Wood,  for  her  personal  use  and  maintenance. 

"My  executor  is  further  empowered  that  after  the 
death  of  Nancy  Jane  Wood,  and  Alice  V.  Hayes,  and 
when  the  eldest  child,  Pauline  H.  Sayes,  becomes  21 
years  of  age,  to  sell  all  my  property  giving  to  Pauline 
H.  Hayes  1-6  of  the  estate  in  cash,  putting  the  remainder 
of  the  money  on  interest  to  be  divided  among  the  other 
.five  heirs  as  each  becomes  twenty-one  years  of  age.** 
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Alice  V.  Hayes  is  the  daughter  of  John  S.  Wood; 
and  this  appeal  by  the  guardian  ad  litem  of  the  infant 
defendants,  who  are  the  children  of  Alice  V.  Hayes,  pre- 
sents a  controversy  between  Alice  V.  Hayes  and  her 
children  as  to  their  respective  rights  nnder  said  will. 
The  guardian  ad  litem  contends  that  the  infants  take 
either  a  vested  remainder  in  the  estate  of  John  S.  Wood, 
or  a  joint  estate  with  their  mother,  Alice  V.  Hayes ;  while 
Alice  V.  Hayes  contends  that  she  takes  an  absolute  fee 
in  remainder,  subject  to  the  life-estate  of  the  widow, 
Nancy  Jane  Wood.  The  chancellor  was  of  opinion  that 
Alice  V.  Hayes  took  a  fee  simple  title  upon  the  death  or 
remarriage  of  Nancy  Jane  Wood,  if  Alice  should  then 
be  living;  otherwise  to  her  children  in  fee;  and  from  that 
judgment  the  infants  prosecute  this  appeal. 

The  appellants  contend  that  the  clause  of  the  will 
which  directs  that  in  the  event  of  the  death  of  the  tes- 
tator's wife  his  entire  estate  should  go  to  his  daughter, 
Alice,  ''or  her  heirs,''  naming  them,  should  be  read  '^and 
her  heirs,"  in  order  to  arrive  at  the  true  intention  of 
the  testator;  and  that  the  word  ''heirs"  when  so  used, 
is  a  word  of  purchase  and  not  a  word  of  limitation,  since 
it  would  then  sufficiently  appear  that  the  term  "heirs" 
was  used  to  distinguish  particular  persons  who  might 
stand  in  that  relation  at  the  happening  of  a  certain 
event,  and  not  the  whole  line  of  heirs  in  succession.  On 
the  other  hand,  it  is  contended  on  behalf  of  Alice  V. 
Hayes  that  the  words,  '*or  her  heirs,"  as  used  in  the  will, 
are  to  be  considered  as  words  of  limitation  and  not  of 
purchase. 

It  is  an  elementary  and  well  established  principle  of 
law  in  the  construction  of  wills  that  the  entire  instrument 
must  be  taken  into  consideration  in  order  to  ascertain 
the  meaning  and  purpose  of  the  testator,  and  in  constru- 
ing a  devise  the  word  '*or"  will  be  changed  to  '*and" 
when  necessary  to  effectuate  the  true  intention  of  the 
testator.    Williams  v.  Williams,  91  Ky.,  547. 

Counsel  for  appellants  concede  that  if  the  testator 
had  provided  that  upon  the  termination  of  the  life-estate 
of  his  widow  the  property  should  revert  to  "Alice  V. 
Hayes  and  her  heirs,"  and  had  made  no  further  provis- 
ion, there  might  be  an  impelling  necessity  for  presuming 
that  the  testator  used  the  word  "heir"  as  a  word  of  limi- 
tation ;  but  that  in  mentioning  the  heirs  by  name,  the  pre- 
sumption i^  changed  since  he  thereby  placed  emphasis 
upon  them  as  the  takers  under  the  will  and  used  the 
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word  "heirs**  as  a  secondary  term  and  merely  descrip- 
tive of  and  as  a  substitute  for  ** children,*'  and,  there- 
fore, as  a  word  of  purchase. 

In  Ebey  v.  Adams,  135  lU.,  80,  10  L.  R.  A-,  162,  the 
testator,  as  in  the  case  before  us,  devised  his  estate  to 
his  widow  during  her  lifo  or  widowhood,  and  upon  her 
death  or  remarriage,  the  residuum  of  the  estate,  after 
paying  certain  specific  legacies,  was  devised  to  the  tes- 
tator's ** children,'*  or  ** their  heirs,**  to-wit  (naming  his 
six  children),  share  and  share  alike. 

In  upholding  the  claim  of  the  children  to  take  as 
purchasers,  the  Illinois  Supreme  Court  said: 

**The  words  *  heirs*  or  *  their  heirs'  are  technically 
words  of  limitation ;  but  in  this  and  other  cases  they  are 
used  as  words  of  purchase,  and  alwayi^  have  that  opera- 
tion when  it  sufficiently  appears  that  the  term  is  used  to 
designate  a  particular  person,  or  particular  persons,  who 
may  stand  in  that  relation  at  the  happening  of  a  certain 
event,  or  at  a  certain  period,  and  not  to  tite  whole  line 
of  heirs  in  succession.  No  one  can  have  heirs  while  liv- 
ing. The  word  *or,*  therefore,  as  here  used,  indicates 
substitution;  and  the  payment  or  distribution  is  to  be 
made  at  a  fixed  period,  i.  e.,  upon  the  sale  by  the  execu- 
tors, after  the  termination  of  the  intermediate  estate. 
It  would  seem  clear,  therefore,  that  the  persotis  who  are 
to  take  are  such  of  the  children  as  might  be  living  at  the 
time  of  the  distribution  and  the  heirs  of  such  as  might 
have  predeceased.*' 

In  Wren  v.  Hynes,  2  Met.,  129,  the  devise  was  of 
certain  bank  stock  to  be  *' equally  divided  among  all  my 
surviving  children,  or  their  heirs."  It  was  held  that  the 
words  '*or  their  heirs**  were  used,  not  as  words  of  limi- 
tation, but  as  words  of  purchase,  and  that*  they  w^fe 
intended  to  operate  as  an  alternative  devise  or  a  devise 
over,  in  the  event  that  any  of  the  children  should  die  leav- 
ing issue,  before  the  period  of^distribution.  The  court 
tliefG^further  held  that  extrinsic  evidence  afforded  by 
other  "provisions  of  the  will  was  proper  to  be  considered 
in  arriving  at  the  construction  given.  See,  also,  Robb 
v.  Belt,  12  B.  M.,  643. 

In  Feltman  v.  Butts,  8  Bush,  115,  the  mil  read  as 
follows : 

'*I  now  give  the  said  lot  to  my  brother,  Samuel,  dur- 
ing his  life,  and  after  his  death  I  will  said  lot  to  his 
heirs.** 
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The  court  held  that  the  word  ** heirs''  as  there  used 
in  reference  to  a  living  person,  as  the  ancestor,  means, 
•in  its  popular  sense,  children  who  are  heirs  apparent, 
and  that  as  Samuel  had  living  children  at  the  date  of  the 
will,  the  court  should  not  hesitate  to  conclude  that  the 
testator  used  the  word  ** heirs''  in  the  instrument  in  place 
of  and  for  the  word  ** children." 

In  Underwood  v.  Magruder,  27  Eep.,  1165,  87  S.  W., 
1046,  the  devise  was  to  Walter  Ellen  Magruder  for  life, 
with  remainder  *to  Mary  Jane  Slemmons  and  her  heirs." 
After  pointing  out  that  the  word  ** heirs"  as  generally 
used  is  a  word  of  limitation  and  not  of  purchase,  the 
court  further  said: 

**It  is  true  that  there  are  a  few  cases  in  which  the  word 
'heirs'  in  a  deed  or  will  has  been  held  synonymous  with 
'children,'  but  in  all  these  cases  the  ruling  rests  upon  the 
ground  that  there  was  nothing  in  the  instrument  to  show 
that  the  word  was  not  used  in  its  ordinary  sense  as  a 
word  of  limitation,  but  in  the  sense  of  child.  There  is 
nothing  in  the  instrument  before  us  to  give  the  word  any 
'  other  than  the  usual  meaning." 

In  Naville  v.  American  Machine  Co.,  145  Ky.,  344, 
?49,  the  court  reviewed,  the  cases  at  some  length  and  de- 
duced therefrom  the  following  general  rules  of  construc- 
tion: 

''From  the  foregoing  we  are  enabled  to  divide  the 
decisions  of  this  court,  bearing  upon  the  question  under 
consideration,  into  three  general  classes:  First,  devises 
by  a  father  or  mother  to  a  son,  daughter,  or  blood  rela- 
tion, in  which  the  language  'to  him  and  his  children  for- 
ever' is  used;  second,  devises  to  a  blood  relation  and  his 
children  where  the  word  'forever'  is  not  used  following 
the  word  'children;'  and  third,  devises  by  a  husband  to 
his  wife  and  her  children.  In  all  those  cases  falling 
within  the  first  class  the  word  'children'  has  been  con- 
strued as  meaning  'heirs,'  and  under  this  construction 
it  has  been  held  that  they  took  no  interest  in  the  property 
devised.  In  the  second  class  of  cases  it  has  been  held  that 
the  children  took  a  fee,  subject  to  the  life  estate  of  their 
parent.  And  in  tiie  third  class  of  cases  the  children  have 
been  held  to  take  the  fee  and  the  parent  the  life  estate, 
the  opinion  in  the  cases  falling  within  this  class  being 
rested,  as  stated,  upon  the  idea  that  the  testator,  while 
wanting  his  wife  to  have  the  full  use,  benefit  and  enjoy- 
ment of  his  property  during  her  life,  would  not  want  it, 
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after  her  death,  to  pass  to  those  strangers  in  blood  to 
him.'^ 

See  also  Dicken  v.  Dicken,  151  Ky.,  440. 

Applying  the  foregoing  rules  to  the  will  in  the  Na- 
ville  ease,  where  the  devise  was  **to  my  beloved  daughter, 
Anna  Marie  Naville  (nee  Seller)  for  her  to  enjoy  for 
herself  and  her  children  forever,'*  that  case  fell  in  the 
first  class,  Mrs.  Naville  taking  a  fee. 

Of  course,  many  cases  will  not  come  within  the  scope 
of  either  rule  announced  in  the  Naville  case,  but  if  the 
words  of  the  devise  do  so  bring  it,  the  case  is  of  easy 
solution. 

By  applying  the  rules  to  the  case  at  bar  where  the 
devise  was  to  the  widow  for  life  or  widowhood,  and 
after  her  death  or  marriage,  to  the  testator's  daughter, 
Alice  V.  Hayes  **or  her  heirs,  Pauline  Hall  Hayes,  Jno. 
Granton  Hayes,  Elva  Lee  Hayes,  Eichard  Edgar  Hayes, 
Wm.  Ballard  Hayes  and  Margaret  V.  Hayes,"  we  find 
that  while  it  does  not  fall  squarely  within  any  one  of  ihe 
three  rules,  it  is  in  effect  a  case  of  the  second  class, 
where  Alice  V.  Hayes  would  take  a  life  estate,  with  re- 
mainder to  her  six  children  in  fee.  This  construction 
must  be  given  to  this  will  upon  the  words  of  devise,  and 
without  any  assistance  from  other  clauses  of  the  will, 
since  it  is  clear  beyond  question  that  the  word  * 'heirs,*' 
as  here  used,  means  the  children  named.  The  devise 
being  therefore,  in  effect,  to  Alice  V.  Hayes  and  her  chil- 
dren, it  falls  within  the  second  class,  and  the  children 
take  the  fee  subject  to  the  life  estates. 

But  if  there  should  be  any  doubt  of  this  conclusion 
reached  from  a  consideration  of  the  devising  clause 
alone,  it  will  be  readily  removed  by  a  consideration  of 
the  other  clauses  of  the  will.  Those  cases  in  which  the 
construction  usually  given  to  a  devising  clause  is  changed 
by  some  other  clause  of  the  will  are  not  infrequent,  and 
may  be  said  to  constitute  a  fourth  general  class. 

The  court  had  this  class  of  cases  in  mind  when  it 
used  the  following  language  in  the  Naville  case,  supra: 

''Of  course,  in  the  multiplicity  of  suits  involving  the 
construction  of  wills,  many  cases  will  be  found  that  are 
not  properly  assignable  to  any  of  these  classes.  Other 
clauses  in  the  will  frequently  throw  some  light  upon  the 
clause  submitted  for  construction,  and  in  such  cases  the 
court  can  be  governed  by  no  fixed  rule,  but  must  de-- 
termine  from  the  language  used  in  the  will  as  a  whole 
the  character  of  estate  devised. 
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*'In  Webb  &  Harris  v.  Hobnes,  3  Ben  Mon.,  404,  the 
devise  was  to  the  mother  and  her  children  forever,  but 
because  of  other  language  in  the  will  showing  an  intent 
on  the  part  of  the  testator  that  the  mother  should  take 
only  a  life  estate  and  the  children  the  remainder,  the 
court  so  decided.  But  in  the  absence  of  this  other  lan- 
guage, which  exercised  a  controlling  influence  in  the 
construction  of  that  will,  it  would  undoubtedly  have  been 
held  to  fall  within  the  first  class.  Smith  v.  Smith,  119 
Ky.,  899,  and  Harkness  v.  Lyle,  132  Ky.,  767,  also  illus- 
trate this  principle. ' ' 

Looking  to  the  other  provisions  of  the  will  of  John 
S,  Wood,  we  find  a  clause  in  which  he  directs  his  real 
property  **to  be  held  intact  until  Pauline  HaJl  Hayes, 
the  eldest  heir,  is  21  years  of  age/'  She  was  then  fif- 
teen. Moreover,  he  speaks  of  her  as  **the  eldest  heir/' 
of  her  mother,  meaning  evidently  to  speak  of  her  as  the 
eldest  child  of  her  mother.  Again,  the  executor  is  di- 
rected to  hold  the  residuum  of  his  estate  intact  for  the 
benefit  of  the  widow  for  life,  and  is  not  to  be  sold  until 
after  the  death  of  both  widow  and  Alice  V.  Hayes,  **and 
when  the  eldest  child,  Pauline  H.  Hayes,  becomes  21 
years  of  age.''  If  it  had  been  intended  that  Mrs.  Hayes 
should  take  the  fee,  for  what  possible  purpose  was  the 
real  estate  to  be  held  together,  not  only  during  her  life, 
but  until  her  **heir"  Pauline  should  attain  her  majority? 
In  a  subsequent  clause  the  executor  is  directed  to  sell 
all  the  property  when  the  eldest  ** child"  Pauline  be- 
comes of  age.  Furthermore,  why  was  the  remaining 
five-sixths  of  the  estate  directed  to  be  held  **  *on  interest 
to  be  divided  among  the  other  five  heirs,  as  each  becomes 
twenty-one  years  of  age,"  if  the  testator  Bad  intended 
that  their  mother  should  take  the  fee,  in  all  probability 
many  years  before  the  younger  children  could  reach 
their  niajority? 

In  short,  the  will  ^ves  the  fee  in  remainder  to  the 
six  children  of  Alice  V.  Hayes,  by  name,  calling  them 
her  ** heirs,"  and  directs  it  to  be  held  in  trust  until  Pau- 
line, the  eldest  *' child,"  becomes  twenty-one  years  of 
age,  when  she  is  to  receive  her  share,  and  the  other  five 
children,  again  called  heirs  are  to  receive  their  several 
shares  as  each  becomes  21  years  of  age.  The  conclusion 
is  irresistable  that  the  testator  used  the  term  "heirs" 
synonymously  with  ** children,"  and  that  he  intended 
the  infant  appellants,  who  were  his  grandchildren,  should 
take. the  fee  after  the  termination  of  the  two  life  estates. 
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Appellee  relies  upon  Underwood  v.  Magmder,  27  Ky. 
L.  E.,  1165,  87  S.  W.,  1076,  above  cited;  Childers  v.  Lo- 
gan,  23  Ky.  L.  E.,  1239,  66  S.  W.,  124;  Hazelwood  v. 
Webster,  25  Ky.  L.  E.,  1388,  78  S.  W.,  123;  Dotson  v. 
Kentland  Coke  &  Coal  Co.,  150  Ky.,  60,  and  Edwards 
V.  Cave,  150  Ky.,  272,  to  gustain  the  judgment  of  the 
chancellor.  An  examination  of  these  cases  will  show 
that  none  of  them  is  inconsistent  in  principle  with  the 
conclusion  here  reached. 

Underwood  v.  Magmder  has  been  heretofore  con- 
sidered and  needs  no  further  comment. 

In  Childers  v.  Logan  the  devise  was  to  the  wife  for 
life,  with  remainder  as  follows : 

'*!  will  that  at  the  death  of  my  wife,  that  my  daugh- 
ter Addy,  and  her  children,  and  Charley,  my  son,  and 
his  children,  have  a  homestead  and  cottage,  together  with 
the  twenty  acres  of  land.*' 

The  question  was,  what  interest  was  taken  by  the 
daughter  Addy,  and  the  son  Charley,  in  the  twenty  acres  J 
These  words,  when  taken  alone,  bring  this  devise  square- 
ly within  the  second  rule  laid  down  in  the  Naville  case — 
the  devise  being  to  blood  relations  and  their  '^children" 
— ^where  the  children  of  Addy  and  Charley  would  ordi- 
narily have  taken  the  fee  subject  to  the  life  estate  of  their 
parents.  But  in  reading  in  connection  with  this  clause, 
another  clause  in  which  the  testator  gave  to  **Addy  and 
her  children,  and  Charley  and  his  children,  $5,000,  the 
money  to  be  invested  in  bank  stock  until  they  are  25 
years  of  age,'*  the  court  was  forced  to  give  the  same 
meaning  to  both  clauses ;  and,  as  the  $5,000  was  evidently 
given  to  Addy  and  Charley  absolutely,  although  their 
children  were  nominally  joined  in  the  gift,,  it  followed 
that  the  devise  of  20  acres  under  precisely  the  -same 
terms,  must  be  given  the  same  effect.  This  was  a  case 
of  the  fourth  class,  where  a  different  clause  of  the  will 
showed  that  the  words  ** their  children'*  were  used  in  the 
sense  of  **  their  Jieirs,*'  and  were  words  of  inheritance 
and  not  of  purchase,  thus  giving  the  fee  to  the  first 
takers. 

In  closing  the  opinion,  the  court  said: 
**If  the  testator  had  simply  used  the  word  children 
in  the  manner  in  which  they  were  used  in  the  clause  of  the 
will  by  which  he  devised  the  twenty  acres  of  land,  we 
would  be  very  much  inclined  to  hold  that  he  used  them 
as  words  of  purchase.  But  it  is  so  evident  that  he  used 
the  word  *' children*'  in  the  sense  of  ** heirs'*  in  the  de- 
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vise  of  the  $5,000,  that  we  must  conclude  that  he  intended 
to  use  them  in  exactly  the  same  sense  in  the  devise  of 
the  twenty  acres  of  land/' 

In  Hazelwood  v.  Webster  the  devise  was  to  **m7 
above-named  children — ^and  their  heirs  forever.*'  From 
a  reading  of  the  entire  will,  and  the  changes  made  by  the 
codicil,  the  court  came  to  the  conclusion  tiiat  the  testator 
really  intended  to  invest  his  children  with  the  absolute 
fee,  thus  likewise  bringing  that  case  within  the  fourth 
class. 

IxL  Dotson  V.  Kentland  Coal  &  Coke  Co.,  the  grant 
was  to  **  Daniel  B.  Smith  and  Lydia  Smith,  bodily  heirs, 
Mary  B.  Smith  and  their  heirs.'' 

The  court  said : 

**  Unless  there  is  something  in  the  deed  in  question, 
showing  that  the  words  'bodily  heirs'  were  used  in  the 
sense  of  children,  or  as  words  of  purchase,  they  must  be 
treated  as  having  been  used  by  the  grantors,  in  their 
technical  sense,  as  words  of  limitation;  and  the  effect 
of  such  words,  so  used,  is  to  create  an  estate  tail,  which 
has  been  by  statute,  section  2343,  converted  into  a  fee. 
Handy  v.  Harris,  32  Eep.,  224;  Lawson  v.  Todd,  129  Ky., 
132;  Pelphrey  v.  Williams,  142  Ky.,  485. 

'*A  familiar  rule  of  construction  is,  that,  where  the 
langua^  used  is  so  ambiguous  and  uncertain  that  it  can- 
not, with  satisfaction,  be  determined  wHat  estate  the 
grantor  intended  to  convey,  that  construction  will  be 
adopted  which  passes  the  fee,  rather  than  a  less  estate, 
for  the  law  favors  the  vesting  of  estates.  Moore  v.  Sleet, 
113  Ky.,  600;  Baxter  v.  Bryan,  123  Ky.,  235;  Tanner  v. 
EUis,  127  S.  W.,  995.  ••    • 

"We  are  unable  to  tell  what  estate  the  grantor  in- 
tended to  convey,  and  we,  therefore,  give  to  the  words 
used  their  strict  legal  significance  and  hold  that,  under 
said  conveyance,  the  fee  simple  title  passed  to  Daniel 
B.  and  Lydia  Smith,  and,  by  their  conveyance  to  appellee, 
through  Bright,  trustee,  appellee  is  the  owner  of  the  fee 
simple  title  to  said  property." 

In  Edwards  v.  Cave,  the  grant  was  to  Josie  E.  Ed- 
wards and  her  children  now  bom,  and  aU  children  that 
might  thereafter  be  bom  to  her,  and  the  question  was, 
what  interest  did  the  children  of  Josie  E.  Edwards  taket 

Speaking  of  the  will,  the  court  said: 

"Considered  alone,  the  language  used  in  the  caption 
would  justify  the  holding  that  Josie  E.  Edwards  took 
;the  fee«    There  is  language  in  the  granting  clause  that 
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would  justify  that  construction  which  would  give  to  Josie 
E.  a  life  estate,  with  remainder  to  her  children;  and  the 
language  used  in  the  habendum  is  susceptible  of  a  con- 
struction that  would  give  to  the  parties  a  joint  estate. 
Here  then,  we  have  a  case  where,  upon  consideration  of 
the  instrument  as  a  whole,  the  mind  is  in  doubt  as  to  what 
estate  was  intended  to  be  conveyed,  and  that  construc- 
tion will  be  adopted  which  passes  the  fee.  Dotson  v. 
Kentland  Coal  &  Coke  Co.,  150  Ky.,  60,  and  authorities 
there  cited.  To  our  mind,  this  will,  no  doubt,  more  nearly 
•effectuate  the  real  intention  of  the  parties  than  any 
other  construction.  The  grantor  was  the  great-aunt  of 
the  grantee,  Josie  Edwards.  It  was  her  purpose  to 
provide  her  niece  a  home,  in  which  she  could  suitably 
care  for  and  rear  her  cMldren.'* 

It  will  thus  be  seen  that  the  cases  relied  upon  by  ap- 
pellees are  not  in  conflict  with  the  general  rules  first  an- 
nounced, and  under  which  we  have  concluded  that  Alice 
V.  Hayes  takes  only  a  life  estate  with  remainder  to  her 
children  in  fee. 

The  judgment  of  the  chancellor  will  have  to  be  re-, 
versed,  with  instructions  to  set  it  aside  and  enter  a  judg- 
ment as  above  indicated. 


Salings  v.  Commonwealth. 

(Decided  September  23,  1913). 

Appeal  from  Edmonson  Circuit  Court. 

1.  Intoxicating  Liquors. — ^Where  facts  are  shown  from  which  the 
Jury  may  infer  that  the  defendant  sold  the  whiskey  to  the  wit- 
ness, a  conviction  will  be  sustained,  although  the  defendant,  Wmr 
self,  testified  that  he  did  not  sell  it,  and  had  no  interest  in  it. 

2.  Intoxicating  Liquors — Instructions. — ^An  instruction  telling  the 
Jury  that  if  they  believed  from  the  evidence  beyond  a  reasonaible 
doubt  that  the  transaction  detailed  by  the  witnesses  was  a  schenLe 
or  device  to  evade  the  local  option  law,  was  not  misleading  or 
Improper. 

N.  T.  HOWARD  and  JOHNSON  ft  JOHNSON  for  appeUant. 

JAMES  GARNETT,  Attorney  General;  OVBRTON  S.  HOOAN,  As- 
sistant Attorney  General  for  appellee. 
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Opinion  op  the  Coxjbt  by  Chief  Justicb  Hobson — 
Affirming. 

Bob  Salings  was  indicted  in  Edmonson  County, 
charged  with  violating  the  local  option  law  by  selling 
whiskey  to  Miles  Duvall  and  Bance  Merideth.  On  a  trial 
of  the  case  he  was  found  guilty  and  judgment  having 
been  entered  upon  the  verdict,  he  appeals. 

The  chief  complaint  made  on  the  appeal  is  that  the 
evidence  does  not  warrant  the  submission  of  the  case  to 
the  jury,  and  is  insufficient  to  sustain  the  verdict.  The 
testimony  given  on  the  trial  is  as  follows : 

Miles  Duvall,  as  a  witness  for  the  Commonwealth, 
testified: 

**Some  time  about  a  year  ago  I  heard  there  was  some 
moonshine  whiskey  over  on  Nolin  Biver  and  Bance  Meri- 
deth and  I  went  over  there — ^it  was  some  four  or  five 
miles  from  my  home.  It  was  night,  maybe  9,  10  or  12 
o'clock  when  we  got  there.  Several  men  there,  Tom  Po- 
teet,  George  Brooks,  Jim  LoUer  and  Bob  Salings  and 
maybe  others.  There  was  a  keg  of  whiskey  and  a  dim 
light.  Did  not  know  whose  whiskey  it  was  nor  who  lived 
there.  Bob  Salings  helped  draw  and  measure  the  whis- 
key. Don't  know  how  much  I  got  nor  how  much  I  paid 
for  it.  I  think  I  got  three  quarts.  I  don't  know  what 
size  jug.  I  placed  the  money  on  head  of  keg  and  a  small 
boy  got  it.    Don't  know  whose  whiskey  it  was." 

Cross-examined: 

**I  don't  know  whose  whiskey  it  was — ^it  was  in  the 
woods.  I  helped  Salings  draw  some  whiskey  for  him- 
self after  he  drew  mine.    I  left  and  went  home." 

Bance  Merideth,  called  as  a  witness  for  the  Common- 
wealth, testified : 

**Went  with  Miles  Duvall  to  get  the  whiskey.  There 
were  several  men  there — don't  remember  all  of  them — 
no  one  there  would  sell  the  whiskey.  Bob  Salings  and 
Miles  Duvall  took  the  keg  of  whiskey  and  carried  it  up 
on  the  hill  and  Duvall  came  back  with  the  jug  of  whiskey 
— ^my  quart  was  in  Miles'  jug — ^I  had  given  Miles  the 
money  for  a  quart.  I  did  not  go  upon  tiie  hill  where  it 
was  drawn  out.  It  was  in  Edmonson  County  and  in 
1911." 

The  defendant  testified  as  follows: 

**I  was  there  on  the  night  in  question,  helped  Duvall 
draw  his  whiskey  and  got  some  myself,  and  Duvall  helped 
me  draw  mine,  and  I  put  my  money  on  the  head  of  the 
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keg.  It  was  not  my  whiskey  and  I  had  no  interest  in  the 
sale  to  Dnvall  and  Merideth  and  got  no  part  of  the 
money.  I  think  it  was  early  in  the  night.  I  understood 
that  the  whiskey  belonged  to  Elias  Jack  Merideth.  A 
lantern  was  there.'' 

Cross-examined: 

**I  live  close  by— I  am  a  son-in-law  of  Bill  Poteet — 
I  don't  know  whose  land — ^Bill  Poteet  has  lease  of  land 
bnt  I  don't  know  just  where  the  line  is — ^Elias  Jack  Meri- 
deth had  a  *  still'  close  by.  I  may  have  been  there  once 
before — ^I  did  not  have  Government  license  at  that  time, 
but  I  paid  for  Government  license  since  that  time.  (De- 
fendant objected  to  question  as  to  Government  license 
being  obtained  since.  Court  overruled  the  objection  and 
defendant  excepted.)  I  paid  for  Government  license  last 
July  but  have  not  got  them." 

'  Was  asked  to  tell  circumstances  under  which  he  paid 
for  license  to  which  Commonwealth  excepted.  Witness 
stated  that  he  was  tried  in  Bowling  Green  in  Federal 
Court  on  same  charge  and  in  a  compromise  with  the 
attorney  for  the  Government  by  which  he  was  acquitted 
of  the  charge,  the  attorney  for  the  Government  suggested 
that  he  had  better  take  government  license  and  he  there- 
upon paid  for  said  license." 

On  this  evidence  the  court  in  substance  instructed 
the  jury  (1)  that  if  they  believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  Bob  Salings  sold  the  whis- 
key to  Miles  Duvall  and  Ranee  Merideth,  they  should 
find  him  guUty;  (2)  that  if  they  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  transaction 
detailed  by  the  witnesses  were  a  mere  trick  or  scheme  by 
which  to  evade  the  law  against  the  sale  of  liquor,  they 
should  find  the  defendant  guilty;  (3)  that  if  they  had 
reasonable  doubt  from  all  the  evidence  as  to  his  being 
proven  guilty,  they  should  acquit  him. 

The  evidence  showed  beyond  question  that  somebody 
sold  the  whiskey  to  Duvall  and  Merideth.  If  the  evidence 
of  the  two  witnesses  for  the  Commonwealth  alone  is  con- 
sidered, it  is  pretty  clear  that  the  case  was  made  out ;  for 
Salings  himself  helped  draw  and  measure  the  whiskey. 
He  helped  to  carry  the  keg  up  on  the  hill.  Duvall,  who 
also  helped  carry  the  keg  up  on  the  hill,  from  his  evi- 
dence, went  there  to  buy  whiskey,  and  when  he  had  got- 
ten what  he  wanted,  he  placed  the  money  on  the  head  of 
the  keg,  and  a  small  boy  got  it.  What  the  boy  did  with 
the  money  is  not  shown.    On  this  evidence  the  jury  had 
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a  right  to  infer  that  Salings  was  selling  the  whiskey  to 
Duvall,  and  that  the  taking  of  the  whiskey  npon  the  hiU, 
and  leaving  the  money  on  the  head  of  the  keg,  was  only 
a  device  to  conceal  the  real  nature  of  the  transaction. 

It  is  true  that  Salings  himself  testified  that  he  helped 
Duvall  draw  his  whiskey,  and  got  some  himself;  that  Du- 
vall heped  him  draw  his,  and  he  put  his  money  on  the 
head  of  the  keg.  But  it  will  be  observed  that  he  is  «not 
sustained  in  the  latter  statement  by  Duvall.  The  credi- 
bility of  the  witnesses  was  for  the  jury.  They  had  a  right 
to  infer  from  the  facts,  if  they  did  not  believe  Salings' 
testimony,  that  he  was  selling  the  whiskey  to  Duvall. 
The  jury  knew  the  witnesses  and  we  cannot  say  that 
their  verdict  is  palpably  against  the  evidence. 

The  defendant  was  not  prejudiced  substantially  by 
the  instructions.  Many  tricks  and  devices  are  resorted 
to  by  those  who  sell  whiskey,  to  conceal  the  real  trans- 
action. The  transaction  detailed  by  the  witnesses  was 
simply  the  transaction  in  which  Duvall  got  the  whiskey. 
He  had  this  transaction  alone  with  Salings  and  so  the 
instruction  could  have  referred  only  to  Salings'  conduct 
in  that  transaction. 

The  owner  of  whiskey  would  not  set  it  out  on  the 
hillside  and  leave  it  there  for  any  one  who  wanted  some 
to  help  himself  and  pay  for  it  or  not,  as  he  saw  fit.  The 
large  profit  that  is  made  on  the  illegal  traffic  in  whiskey 
in  local  option  districts,  is  the  reason  that  men  engage  in 
the  business,  and  so  they  are  sure  to  see  that  when  the 
whiskey  goes,  the  money  is  forthcoming.  The  risk  of 
detection  causes  them  to  adopt  many  devices  to  hide  the 
transaction.  A  very  common  device  is  the  pretence  that 
the  whiskey  is  procured  for  another  as  an  accommoda- 
tion, the  purchaser  in  fact  dealing  only  with  the  pre- 
tended agent  who  takes  the  money,  and  goes  oflf  and 
brings  back  the  whiskey.  The  jury  here  had  a  right  to 
infer  that  Salings  was  preparing  to  defend  himself,  if 
charged  with  selling  the  whiskey,  by  drawing  some  for 
himself.  Nobody  else  made  any  arrangement  with  Du- 
vall. Salings  does  not  explain  why  he  took  the  whiskey 
himself,  or  how  he  knew  that  he  might  draw  any  of  it,  or 
why  he  acted  as  he  did  in  regard  to  the  whiskey.  From 
these  facts  the  jury  were  warranted  in  inferring  that  he 
was  really  the  party  who  was  selling  the  whiskey,  and 
that  the  transaction  as  detailed  by  the  witnesses  was 
simply  a  device  to  conceal  the  illegal  sale  of  the  whiskey. 

Judgment  affirmed. 
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Johnson  v.  Conunonwealtli. 

(Decided  September  23,  1913). 

Appeal  from  Graves  Circuit  Court. 

1.  Verdict— When  WiU  Not  Be  Disturbed  in  Criminal  CaBe.—The 
verdict  of  a  Jury  will  not  be  distunbed  in  a  criminal  case,  unless 
palpably  against  tbe  evidence. 

2.  larceny— Horse  Stealing— Verdict.— Proof  showing  that  the  de- 
fendant was  present  when  the  horse  was  stolen  and  carried  away; 
that  he  assisted  in  disposing  of  the  property,  and  claimed  a  half 
interest  in  the  horse,  a  verdict  finding  him  guilty,  will  not  be  dis- 
turbed,  his  own  explanation  of  the  circumstances  not  being  satis- 
factory. 

3.  Larceny— Horse  Stealing — Carrying  to  Another  County— Jmiadio- 
tion. — ^If  a  horse  is  stolen  in  one  county  and  carried  to  another,  the 
thief  may  be  prosecuted  in  either  county  for  larceny,  as  there  is  a 
new  asportation  in  each  county  to  which  the  stolen  property  is 
carried. 

W.  S.  FOY,  B.  C.  SEAT  for  appellant, 

JAMES  GARNETT,  Attorney  General;  O.  S.  HOGAN,  Assistant 
Attorney  General,  for  appellee. 

Opinion  of  the  Coxjbt  by  Chief  Jitstiob  Hobson — 
Affirming. 

Chester  Johnson  and  Ed.  Johnson  were  indicted  in 
the  Graves  Circuit  Court,  charged  with  stealing  a  horse, 
the  property  of  R.  Pate,  in  Graves  County.  The  defend- 
ants demanded  a  separate  trial.  Ed.  Johnson  was  tried 
and  convicted ;  after  this  Chester  Johnson  was  tried  and 
also  found  guilty.  Judgment  having  been  entered  upon 
the  verdict,  he  appeals. 

The  ground  cMefly  relied  on  for  reversal  is  that  the 
verdict  is  against  the  evidence.  The  facts  are  these: 
Richard  Pate,  the  owner  of  the  horse,  was  at  the  house 
of  a  man  named  Moore,  in  Hickman  County,  and  had 
put  his  horse  in  the  stable  on  Sunday  evening  before  the 
third  Monday  in  November,  1911.  After  dark  he  took  his 
horse  out  of  the  stable  and  hitched  it  at  the  gate  while 
he  went  in  the  house  to  warm.  When  he  came  out  of  the 
house  the  horse  was  gone.  Several  days  afterward  he 
found  his  horse  in  the  possession  of  a  man  named  Horns- 
ley,  in  Mayfield,  Kentucky.  On  Monday  morning  Ed. 
Johnson  was  seen  riding  the  horse  toward  Mayfield,  and 
-after  he  reached  Mayfield  he  traded  the  horse  to  Horns- 
ley  for  a  roan  mare,  about  noon.    That  afternoon  Ches* 
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ter  Johnson  had  the  roan  mare  and  traded  her  to  an- 
other. That  evening  Chester  Johnson,  Ed.  Johnson  and 
Chester  Johnson's  father-in-law,  went  home  from  May- 
field  in  the  same  bnggy.  As  Chester  Johnson  went  into 
Mayfield  that  morning  he  proposed  a  horse  swap  to  a 
man  named  Cash,  and  finally  said  to  Cash  that  he  was 
going  to  have  a  horse  up  in  town  to  trade.  Cash  after- 
wards saw  him  in  town  riding  the  roan  mare,  and  asked 
him  where  he  got  the  mare.  He  said  his  cousin,  Edgar 
Johnson,  had  a  weak-eyed  horse  and  traded  him  for  the 
mare ;  that  he  got  a  half  interest  in  the  horse.  After  this 
he  told  Cash  that  he  bought  the  horse  at  a  sale. .  The 
Commonwealth  also  proved  by  several  witnesses  that  Ed. 
Johnson  and  Chester  Johnson  who  lived  ten  or  twelve 
miles  from  Moore,  were  seen  in  that  neighborhood  the 
evening  the  horse  was  missing,  driving  in  that  direction, 
and  that  they  were  also  seen  about  two  o'clock  in  the 
morning  coming  back  from  there.  On  the  other  hand, 
Chester  Johnson  testified  that  he  was  at  the  home  of  his 
father-in-law  on  that  night ;  and  by  his  mother-in-law  he 
proved  the  same  fact.  But  his  testimony  as  to  how  he 
got  in  possession  of  the  roan  mare  and  as  to  the  trades 
he  made  on  that  Monday  in  Mayfield  is  very  unsatisfac- 
tory. He  testified  that  he  bought  a  horse  there  from  a 
liveryman  who  lived 'at  Fulton,  and  traded  this  horse 
for  the  roan  mare.  He  was  unable  to  igive  the  name  of 
the  man  he  bought  the  horse  from,  and  though  he  had 
been  to  Fulton  several  times,  he  had  never  talked  to  the 
liveryman  about  selling  the  horse,  and  did  not  have  him 
at  the  trial  as  a  witness.  He  and  Ed.  Johnson  were 
cousins  and  he  went  to  Mayfield  that  morning  in  a  buggy 
which  he  borrowed  from  his  aunt,  Ed.  Johnson's  mother. 
In  view  of  the  unsatisfactory  evidence  of  the  defendant 
as  to  how  he  came  in  possession  of  the  roan  mare,  the 
weight  of  the  evidence  showing  that  he  and  Ed.  Johnson 
were  in  the  neighborhood  of  Moore's  the  night  before, 
the  absence  of  any  reasonable  exlanation  of  their  con- 
duct, and  the  apparent  fact  that  he  and  Ed.  Johnson 
seemed  to  be  proceeding  under  a  common  understanding 
on  the  Monday  at  Mayfield  when  the  different  trades 
referred  to  were  made,  we  cannot  say  the  conclusion  of 
the  jury  was  unwarranted.  We  only  disturb  the  finding 
of  a  jury  in  a  case  like  this  where  it  is  palpably  against 
the  evidence. 

The  court  instructed  the  jury  that  if  they  believed 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
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defendant,  Chester  Johnson  feloniously  stole  the  horse 
in  Hickman  County  and  then  brought  it  to  Graves  Coimty 
with  the  felonious  intent  to  convert  it  to  his  own  use,  and 
to  deprive  Pate  of  his  property  therein  permanently,  they 
should  find  him  guilty  as  charged  in  the  indictment.  Ap- 
pellant complains  of  this  instruction  because,  as  he  in- 
sists, it  allowed  the  jury  to  convict  him  in  Graves  County 
for  stealing  the  horse  in  Hickman  County;  but  the  in- 
struction does  not  warrant  this  conclusion.    If  a  man 
steals  a  horse  in  one  county  and  carries  him  into  another, 
it  is  a  fresh  asportation  in  the  second  county,  and  he  may 
be  indicted  for  the  larceny  in  either  county.    (Ferrill  v. 
Commonwealth,  1  Duv.,  154,  Massie  v.  Commonwealth, 
90  Ky.,  485;  Thomas   v.  Commonwealth,  12   R.,  903.) 
This  is  what  the  court  in  effect  told  the  jury.    In  order 
to  convict  the  defendant  under  the  instruction  the  jury 
had  to  believe  beyond  a  reasonable  doubt  that  the  defend- 
ant stole  the  horse  in  Hickman  County,  and  after  so 
stealing  it,  brought  it  to  Graves  County  with  the  felon- 
ious intention  of  converting  it  to  his  own  use.    The  evi- 
dence leaves  no  doubt  that  the  horse  was   stolen  and 
brought  to  Graves  County.    The  only  material  question 
in  the  case  was  whether  the  defendant  was  a  participant 
in  the  crime,  and  this  question  wa^  fairly  and  fully  sub- 
ndtted  to  the  jury. 
Judgment  affirmed. 


Thraiher  &  Gunther  ▼•  Emke. 

(Decided  September  28,  1913). 

Appeal  from  Kenton  Circuit  Court 
(Criminal  Common  Law  and  Equity  Division). 

Master  and   Serrant—- Injury  to   Servant   by  Explosion. — In    an 
action  by  a  servant  against  the  master  for  injuries  received  1>7 
the  explosion  of  a  metal  cap  while  at  work  receiving  and  disiK'B* 
ing  of  refuse  and  debris  from  a  tunnel,  the  master  knowing  tSie 
refuse  was  likely  to  have  in  it  one  or  more  caps  or  exploders,  a 
thing  inherently  dangerous,  it  was  his  duty  to  warn  the  servant 
of  the  danger,  and  this  is  true  even  if  the  master  was  not  responaS^ 
ble  for  the  presence  of  the  caps,  and  by  the  exercise  of  ntmoet 
care  could  not  have  kept  them  out.    Appellee  testified  that  lie  did 
not  know  of  the  presence  of  the  cap,  or  of  the  probability  tbat  it 
would  .be  hauled  out  with  the  muck,  and  that  he  had  never  l>een 
'warned  of  such  danger.  He  had  only  been  at  work  a  short  tlxne. 
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his  Btory  is  not  unreasonable  and  the  Jury  had  a  right  to  believe 
him.  While  there  was  a  conflict  upon  this  point,  there  is  no  ground 
tor  appellant's  request  for  a  peremptory  instruction. 

S.  Master  and  Serrant— Injury  to  Servant  by  Bxplosion— Instruc- 
tions— Negligence. — It  is  sufficient  if  the  employers  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  of  the  danger  of 
caps  or  exploders  getting  into  the  refuse,  and  negligently  failed 
to  keep  them  out,  or  if  the  servant  was  ignorant  of  the  danger, 
and  by  the  exercise  of  ordinary  care  could  not  have  discovered  it, 
and  appellants  failed  to  warn  him.  The  contention  that  the  court 
in  its  instructions  failed  to  require  the  Jury,  as  a  prerequisite  for 
finding  for  plaintiff,  to  believe  he  knew,  or  could  by  the  exercise 
of  ordinary  care  have  known  of  the  presence  of  the  explosion  is 
not  the  question  here. 

8.     Master  and  Servant — Negligence — ^Instructions. — ^The  question  of 
appellants'  negligence  in  permitting  the  caps  to  be  in  the  muck, 
and  of  appellee's  knowledge  of  the  danger  were  fairly  submitted^ 
to  the  Jury. 

WALTER  S.  ROBERTS,  ROBERT  C.  SIMiMONS  for  appeUant. 

B.  P.  ORAZIANI  for  appellee. 

Opinion  of  the  CouBtr  by  Judge  Nunn — ^Affirming. 

Appellee,  Emke,  recovered  a  verdict  for  $1,000 
against  appellants  for  the  loss  of  an  eye  and  other  minor 
injuries  caused  by  the  explosion  of  a  metal  cap  or  dyna- 
mite exploder  inadvertently  placed  by  him  on  a  fire  which 
was  burning  on  a  dumping  ground  or  fill  where  appellee 
was  working  for  appellants. 

Appellants  were  contractors  engaged  in  widening  a 
railroad  tunnel  in  the  city  of  Covington,  and  had  been 
carrying  on  this  work  for  more  than  a  year  prior  to  the 
time  Emke  was  injured.  In  order  to  loosen  the  slate  and 
rock  forming  the  side  of  the  tunnel,  blasting  was  neces- 
sary. Holes  to  the  number  of  eight  or  a  dozen  were 
drilled  in  the  wall,  and  after  being  charged  with  dyna- 
mite were  fired  simultaneously  by  connecting  with  an 
electric  battery  or  current.  These  exploders  are  made 
and  used  for  the  special  purpose  of  firing  blasts  with 
electricity.  The  exploder  consists  of  two  insulated 
threadlike  copper  wires  from  four  to  ten  feet  long,  the 
length  depending  upon  the  depth  of  the  drill  hole  in  which 
it  is  to  be  used;  one  end  of  these  wires  hangs  out  the 
end  of  the  drill  hole,  and  is  connected  with  the  main 
electric  wire ;  the  other  end  is  sealed  into  a  small  copper 
cylinder,  about  an  inch  and  one-half  long,  and  as  big 
around  as  a  lead  pencil.    This  copper  cylinder  contains 
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a  very  hig^  i)ower  explosivey  and  of  sufficient  strength 
to  explode  the  dynamite  charge  in  which  it  is  inserted 
at  the  bottom  of  the  drill  hole.  From  its  very  nature 
it  is  a  highly  dangerons  thing,  and  for  safety  it  mnst  be 
handled  nnderstandingly.  When  the  holes  are  drilled  in 
the  rock  a  workman  loads  them  with  a  stick  or  sticks 
of  dynamite,  in  one  of  which  the  cylinder  end  of  the  ex- 
ploder is  inserted.  When  the  workmen  are  at  safe  dis- 
tance, all  the  holes  are  fired  at  once  from  the  battery. 

The  appellee,  Emke,  was  in  the  employ  of  appellants, 
and  had  been  for  ten  or  fifteen  days  before  the  accident 
His  place  of  work  was  on  the  dnmp  pile  where  the  rock 
and  refuse  from  the  tunnel  were  hauled  by  the  teamsters 
as  the  work  progressed.    This  material  is  called  **mnck" 
by  the  witnesses.    He  alternated  with  another  workman, 
Doherty,  in  day  and  night  shifts  on  this  dump.    His  duty 
was  to  use  a  shovel  in  leveling  oflf  the  piles  of  mudc 
hauled  from  the  tunnel  by  the  wagons,  and  to  keep  it  in 
shape  for  those  that  followed.    At  the  time  Emke  com- 
menced work  with  appellants  it  was  cold  weather,  and  a 
fire  was  kept  burning  near  the  edge  of  the  dump,  and  by 
which  the  dumpmen  were  protected  from  the  cold.    This 
fire  had  been  there  day  and  night  for  weeks  before  he 
began  work,  and  continued  until  the  accident,  at  least. 
The  fire  was  kept  alive  by  Emke  and  Doherty,  and  for 
this  purpose  they  used  wood,  wedges,  and  other  inflam- 
mable material  brought  to  the  dump  from  the  tunnel 
along  with  the  muck  hauled  by  the  wagons.     Emke  al- 
leges and  swears  that  he  was  told  by  his  superiors  to  do 
this,  and  that  it  was  a  part  of  his  duty.    At  all  events 
both  Emke  and  Doherty  were  so  burning  this  material 
with  the  knowledge  and  consent  of  their  superiors,  and 
it  is  also  admitted  that  these  superiors  directed  that  the 
trees  in  the  way  of  the  dump  pile,  as  it  formed,  should 
be  cut  and  burned,  and  they  were  burned  at  this  fire. 

On  the  day  mentioned,  a  dynamite  cap  or  exploder 
got  into  the  fire.  Emke  claims  that  shortly  after  he  be- 
gan work  on  this  morning  he  was  gathering  up  with  his 
shovel  imflammable  material  and  t&rowing  it  on  the  fire. 
There  was  a  cap  in  it,  but  Emke  says  he  only  saw  and 
knew  of  it  as  it  left  his  shovel.  The  cap  immediatey  ex- 
ploded and  inflicted  the  injuries  named.  He  states  that 
he  did  not  know  of  the  presence  of  the  cap,  or  of  the 
probability  that  any  would  be  hauled  out  to  him  with  the 
muck,  and  that  he  had  never  been  warned  by  any  one 
of  such  a  danger. 
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That  this  exploder  came  out  of  the  tunnel  with  the 
muck  is  not  disputed.  How  or  why  it  should  get  in  there 
is  a  question.  It  is  not  pretended  that  Emke  was  respon- 
sible for  its  presence.  The  appellants  insist  that  they 
are  not  responsible  because  the  utnK)st  amount  of  care 
they  were  able  to  exercise  could  not  keep  these  caps  from 
being  carried  out  with  the  muck  sometimes.  And  to  this 
end  they  offer  proof  to  explain  that  occasionally  a  part 
of  the  blasts  connected  with  the  battery  would  not.go  oflf ; 
that  in  such  cases  they  would  reconnect  the  missed  holes, 
and  if  that  failed  to  fire  an  employee  would  take  out  of 
the  drilled  hole  the  cap  and  dynamite,  that  is,  unload  the 
hole  and  charge  it  with  another  cap  and  dynamite.  But 
if  that  employee  left  in  the  tunnel,  to  get  mixed  with  the 
rock  from  the  shots,  this  cap  taken  from  the  hole,  he 
was  guilty  of  negligence  for  which  the  employer  should 
answer.  Appellants  also  explain  that  certain  sections 
of  the  wall  drilled  might  fall  before  the  cap  and  dynamite 
charge  in  it  were  exploded,  and  that  this  might  occur 
from  concussion  of  the  other  shots  connected  with  the 
battery  at  the  same  time,  and  in  this  way  unexploded 
caps  might  get  in  the  muck.  Now  this  might  occur  if  it 
be  supposed  that  appellants  were  going  to  the  expense 
of  drilling  and  blasting  rock  already  so  loose  that  it 
would  fall  by  picking  or  of  its  own  weight,  or  if  it  could 
be  supposed  that  there  was  a  moments  difference  be- 
tween the  time  of  shots  fired  simultaneously,  that  is,  di- 
vide the  time  of  an  electric  shock  into  periods.  However, 
the  most  likely  source  of  caps  in  the  muck  is  not  men- 
tioned. The  carelessness  of  the  loader,  carrying  with 
him  into  the  tunnel  a  bundle  or  box  of  them,  laying  them 
down  as  he  takes  out  one  at  each  hole  to  load  it,  will,  in 
all  probability,  account  for  most  of  the  live  caps  going 
out  with  the  muck.  That  this  thing  of  live  caps  going 
out  with  the  muck  was  a  likely  occurrence,  and  a  grave 
danger  is  admitted  by  appellant  Thrasher  and  his  fore- 
men Jones  and  Hudson. 

But  it  does  not  matter  so  much  in  just  what  manner 
they  would  get  in  the  muck.  Here  we  have  an  employee 
receiving  and  disposing  of  all  the  refuse  and  debris  from 
the  tunnel.  Some  of  it  he  threw  over  the  dump,  and  some 
of  it  he  burned.  This  refuse  and  debris  was  likely  to 
have  in  it  one  or  more  of  these  caps  or  exploders — ^a 
thing  inherently  dangerous,  whether  thrown  over  the 
dump  or  burned  in  the  fire.  His  employers  knew  of  this 
dangerous  probability,  and  they  owed  to  the  employee  on 
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the  dump  a  dnty — ^the  duty  of  warning  him  of  it,  and 
this  is  true  even  if  they  were  not  responsible  for  their 
presence,  and  by  the  exercise  of  utmost  care  could  not 
have  kept  them  out. 

Appellants  say  that  Emke  knew  of  this  danger,  and 
that  they  warned  him  of  it.  Emke  denies  it,  and  says  he 
knew  nothing  of  such  a  danger.  Considering  the  short 
period  of  his  employment,  and  the  fact  that  his  work 
had  nothing  to  do  with  explosives,  or  the  tunnel  excava- 
tion, his  story  is  not  an  unreasonable  one,  and  the  jury 
had  a  right  to  believe  him.  Anyhow,  there  was  a  con- 
flict in  the  evidence  on  this  point,  and  there  is,  therefore, 
no  ground  for  appellant's  request  for  a  peremptory  in- 
struction. 

Appellant's  other  complaint  is  that  the  court  in  its 
instructions  failed  to  require  the  jury,  as  a  prerequisite 
to  finding  for  Emke,  to  believe  that  appellant  knew,  or 
by  the  exercise  of  ordinary  care  could  have  known  of 
the  presence  of  this  explosive  on  the  dump  or  in  the 
muck.  That  is  not  the  question  here,  nor  the  law  of  this 
case.  It  is  sufficient  if  they  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known  of  the  danger  of  caps 
or  exploders  getting  into  the  muck,  and  negligently 
failed  to  keep  them  out ;  or  if  Emke  was  ignorant  of  the 
danger,  and  by  the  exercise  of  ordinary  care  could  not 
have  discovered  it,  and  the  appellants  negligently  failed 
to  warn  him.  As  above  shown,  appellants  admit  they 
knew  of  the  danger.  The  remaining  questions  of  appel- 
lant's negligence  in  permitting  them  to  be  in  the  muck, 
and  of  Emke's  knowledge  of  the  danger  were  fairly  sub- 
mitted to  the  jury. 

The  verdict  of  the  jury  is  not  excessive,  and  we  see 
from  the  record  no  prejudicial  error  to  appellants.  The 
judgment  of  the  lower  court  is,  therefore,  affirmed. 


Jones,  et  aL  V.  J.  E.  Casndy,  Mayor,  et  aL 

(Decided  September  23/1913). 

Appeal  from  Fayette  Circuit  Court. 

1.  Commission  Form  of  Goyemment  Act — Continuation  of  Employ- 
ment of  Persons  Holding  Under  Former  Government — ^Resolution 
— Construction  of  Act. — Following  the  election  of  November,  1912, 
when  the  City  of  Lexington  voted  to  adopt  the  Commission  Conn 


Digitized  by  VjOOQIC 


Jones  V.  J.  E.  Cassidy,  Mayor.  74a 

of  Government,  on  January  6,  1913,  at  their  first  meeting,  the^ 
Board  of  CommisslonerB  resolved  to  continue  in  employment  all- 
persons  wlio  held  under  the  former  government  and  at  the  same 
salary.  To  an  action  by  certain  taxpayers  of  the  city  attacking  the 
validity  of  the  resolution  and  seeking  to  restrain  the  payment  of 
such  salaries,  the  lower  court  sustained  a  demurrer  and  refused  to 
issue  any  restraining  order.  Held,  it  mus*^  be  presumed  that  all 
officers  and  servants  of  the  city  under  the  former  administration' 
'were  duly  appointed,  and  were  acting  and  receiving  compensa- 
tion by  virtue  of  ordinances  regularly  enacted  by  rightful  author- 
ity. There  is  nothing  inconsistent  ^'ith  the  Act  of  1910,  if  they 
shall  continue  to  serve  the  city  until  their  term  of  service  expires, 
unless  the  Act  ipso  facto  discharges  them,  and  there  is  nothing 
in  the  act  that  can  be  so  construed  unless  it  is  section  4,  and  it 
clearly  refers  to  elective  officers,  and  affects  only  the  office^ 
Its  purpose  was  to  change  the  tenure  of  the  office,  and  not  the 
term  oif  the  officer. 
2.  Commission  Form  of  Qovemment  Act— Resolution  by  Commission- 
ers Providing  for  Continuance  of  Employees.— The  resolution  was. 
merely  a  declaration  or  affirmation  of  the  effect  of  the  old  or- 
dinances still  in  force,  and  was  unnecessary,  for  under  the  old 
ordinances  and  resolutions  these  former  servants  continue  in  the 
employ  of  the  city,  and  at  tne  same  salary,  as  agents,  not  officers^ 
until  the  laws  and  ordinances  affecting  their  employment  or  ap- 
pointment theretofore  in  force  are  altered  or  repealed  by  the  Com* 
mlssioners. 

J.  A.  EDQB  for  appellants. 
JAMES  G.  DENNT  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Nunn — ^Affirming. 

At  the  November,  1911,  election  the  people  of  the 
city  of  Lexington  voted  to  go  under  the  Commission 
Form  of  Government,  as  permitted  by  chapter  50  of  the 
Acts  of  the  1910  Legislature. 

On  January  6,  1913,  at  their  first  meeting,  the  Board 
of  Commissioners,  by  a  majority  vote,  on  motion  resolved 
to  continue  in  employment  all  persons  who  held  under  the 
former  government,  and  at  the  same  salary,  or  compen- 
sation. 

The  appellants,  taxpayers  of  the  city,  filed  this  action 
attacking  the  validity  of  the  resolution  so  passed  by  the 
commissioners,  and  denying  the  right  of  any  such  offi- 
cials or  employees  to  any  salary  or  compensation  there- 
under, and  sought  to  restrain  the  commissioners  and  the 
city  treasurer  from  paying  them.  Except  the  elective 
officers  named  in  section  4  of  the  act,  and  those  whose 
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offices  were  not  abolished  until  the  term  of  the  encum- 
bent expired,  it  will  be  seen  that  the  action  involved  the 
entire  administrative  force  of  the  city. 

The  lower  court  sustained  a  deniurrer  to  the  petition, 
and  refused  to  issue  any  restraining  order.  Had  the 
court  granted  the  relief  prayed  for  its  effect  would  be 
to  leave  the  city  without  a  fire  department,  or  any  police, 
sanitary,  engineering,  auditing,  clerical  or  other  servants 
or  employees.  In  fact  the  city  government  would  have 
been  a  mere  form,  or  framework,  ineffective,  and  unser- 
viceable. We  are  asked  to  review  the  case  and  say  that 
the  rulings  of  the  lower  court  were  erroneous. 

The  sections  of  the  act,  pertinent  to  the  inquiry,  are 
as  follows: 

2.  All  laws  applicable  to  and  governing  cities  of  the 
second  class  and  not  incoaisistent  with  the  provisions  of 
this  act,  shall  continue  to  apply  to  and  govern  each  city 
that  may  organize  under  this  act.  And  all  by-laws,  ordi- 
nances, and  resolutions  in  force  in  any  such  <5ity,  and 
not  inconsistent  with  the  provisions  of  this  act,  shall  con- 
tinue to  be  in  force  until  altered  or  repealed  in  the  man- 
ner provided  for  in  this  act. 

4.  All  the  present  city  offices,  save  those  of  mayor 
and  police  judge,  shall,  at  the  expiration  of  that  year, 
which  shall  next  follow  the  year  in  which  said  election  ia 
held,  be  ipso  facto  abolished. 

14.  Every  ordinance  or  resolution  ordering  the  con- 
struction or  re-construction  of  any  street  or  sewer,  or 
making  or  authorizing  any  contract  involving  the  expen- 
diture of  more  than  one  thousand  ($1,000)  dollars,  or 
granting  any  franchise  or  the  right  to  use  or  occupy  the 
streets,  highways,  bridges  or  public  places  of  the  city 
for  any  except  a  merely  temporary  purpose  shall  after 
its  introduction  and  before  its  adoption  remain  on  file 
at  least  one  week  for  public  inspection  in  the  completed 
form  in  which  it  shall  be  put  upon  its  final  passage ;  and 
no  such  ordinance  or  resolution  shall  go  into  effect  until 
the  expiration  of  ten  days  after  its  passage;  except  in 
case  of  emergency,  the  public  health  or  safety  shall  re- 
quire that  it  take  immediate  effect,  which  fact  shall  be 
declared  by  the  unanimous  vote  of  the  Board  of  Commis- 
sioners. 

19.  The  Board  of  Commissioners  shall  also  at  its 
first  meeting,  or  as  soon  thereafter  as  may  be  practica- 
ble, appoint  all  such  employees  as  may  be  necessary  for 
the  proper  and  efficient  conduct  of  the  affairs  of  the  city. 
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All  such  employees  shall  be  agents,  not  officers  of  the 
city;  and  they  shall  perform  such  duties,  and  for  such 
compensation  as  the  Board  of  Commissioners  may  by 
ordinance  prescribe.  *     *     * 

The  time  at  which  city  officers  were  abolished,  that  is, 
the  expiration  of  the  year  following  the  Commission 
Government  election,  referred  to  in  section  4,  is  January 
1,  1913.  By  section  11,  the  Conmnssioners'  term  of  of- 
fice begins  on  the  first  Monday  in  January  following 
their  election,  so  that  in  this  case  they  took  up  the  duties 
of  their  office  on  January  6,  1913.  If  section  4  abolished 
the  officers  as  well  as  the  offices,  then  there  is  a  lapse 
here  of  six  days  in  the  city  government,  and  if  the  em-^ 
ployment  of  agents  to  take  their  place  is  such  a  contract 
as  section  14  contemplates,  involving  the  expenditure  of 
more  than  $1,000,  and  requiring  an  ordinance  to  validate, 
then,  the  commissioners  failing  to  vote  unanimously  that 
an  emergency  exists,  there  is  a  lapse  of  twenty-three 
days  in  which  the  city  is  without  power  to  employ  any 
agents  to  manage  its  police,  fire,  street,  and  sanitary  de- 
partments so  necessary  for  the  safety  of  the  lives  and 
property  of  its  citizens. 

Now  it  is  not  disputed  that  the  act  empowers  and 
makes  it  the  duty  of  the  Board  of  Commissioners  to  ap- 
point all  such  agents  or  employees  as  may  be  necessary 
for  the  proper  and  efficient  conduct  of  the  city,  and  to 
fix  their  duties  and  compensation.  The  complaint  here 
is  that  the  board  has  no  power  to  make  the  appointments 
without  at  the  same  time  fixing  their  duties  and  compen- 
sation, and  the  aggregate  compensation  exceeding  $1,000, 
it  could  only  be  done  by  ordinance,  and,  therefore,  the 
resolution  adopted  by  the  Commissioners  on  January 
6th,  was  ineffective.  If  an  ordinance  was  necessary,  then 
nothing  short  of  the  unanimous  vote  of  the  commission- 
ers could  make  it  effective  before  January  23rd,  and 
the  petition  shows  it  would  be  deferred  to  that  date  be- 
cause only  a  majority  could  be  mustered  for  the  resolu- 
tion. 

It  cannot  be  supposed  that  the  Legislature  intended  a 
lapse  of  six  days,  or  any  time  in  the  administrative  af- 
fairs of  the  city.  On  the  contrary,  the  act  provider 
positively  against  such  a  peril.  Section  2  declares  that 
all  by-laws,  ordinances  and  resolutions  in  force  in  the 
city,  and  all  laws  of  second  class  cities,  not  inconsistent 
with  the  act,  shall  continue  to  be  in  force  until  altered  or 
repeided  by  the  commissioners.    We  must  presume  that 
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all  officers  and  servants  of  the  city  nnder  the  former 
administration  were  duly  appointed,  and  were  acting 
and  receiving  compensation  by  virtue  of  ordinances 
regularly  enacted  by  rightful  authority.  There  is  noth- 
ing inconsistent  with  the  act  of  1910  if  they  shall  con- 
tinue to  serve  the  city  until  their  term  of  service  expires, 
or  until  the  laws  under  which  they  work  be  altered  or 
repealed,  unless  the  1910  act,  ipso  facto,  discharges 
them.  There  is  nothing  in  the  act  that  can  be  so  con- 
strued unless  it  is  section  4.  As  we  have  seen,  it  pro- 
vides that  all  present  city  offices,  save  those  of  mayor 
and  police  judge,  shall  be  ipso  facto  abolished.  This 
clearly  refers  to  elective  offices,  and  affects  only  the  of- 
fice. As  shown  by  section  19,  its  purpose  was  to  change 
the  tenure  of  the  office,  not  the  term  of  the  officer.  The 
officer,  or  person  becomes  an  employee  or  agent.  In- 
stead of  having  a  vested  right  in  his  office,  his  services 
may  be  dispensed  with,  and  his  agency  terminated  at 
the  will  of  the  commission,  and  as  they  believe  the  best 
interests  of  the  city  require. 

The  meeting  of  the  commissioners  on  January  Gth, 
was  the  first  they  could  hold  under  the  law,  which  be- 
came effective  in  the  city  on  January  1st,  and  we  con- 
clude that  the  resolution  then  adopted  by  the  commis- 
sioners was  merely  a  declaration,  or  affirmation  of  the 
effect  of  the  old  ordinance,  still  in  force.  The  resolution 
was  unnecessary,  for  under  the  old  ordinances  and  reso- 
lutions these  former  servants  continue  in  the  employ  of 
the  city,  and  at  the  same  salary,  as  agents,  not  officers, 
until  the  laws  and  ordinances  affecting  their  employment 
or  appointment,  theretofore  in  force,  are  altered  or  re- 
pealed by  the  commissioners. 

Appellant's  contention  is  not  supported  by  the  letter 
or  the  spirit  of  the  Commission  Form  of  Government 
Act,  and  the  judgment  of  the  lower  court  is,  therefore, 
affirmed. 


Jones  V.  Commonwealth. 

(Decided  September  23,  1913). 

Appeal  from  Butler  Circuit  Court. 

Criminal  Law — Carnally  Knowing  an  Idiot— Evidence  of  Idiocy. — 
In  a  prosecution  for  carnally  knowing  an  idiot  it  is  competent  for 
the  Commonwealth  to  prove  by  tae  neighbors  and  acqaalntances 
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of  the  female  assaulted  that  she  was  an  idiot»  and  the  evidence  of 
this  class  of  witnesses  is  also  admissible  to  show  that  she  was  not. 

2.  Criminal  Law— Carnally  Knowing  an  Idiot— Instructions.— An  in- 
struction was  proper  that  defined  an  idiot  as  '*a  person  destitute 
of  mind  from  birth,  or  a  person  of  such  weak  and  feeble  mind 
existing  from  birth  as  renders  her  incapable  of  knowing  right 
from  wrong,  or  knowing,  has  not,  by  reason  of  such  mental  con- 
dition, if  any,  the  will  power  to  resist  And  that  at  the  time  of 
the  sexual  intercourse  with  defendant,  if  any  there  was,  she  did 
not,  by  reason  of  such  mental  condition,  if  any,  know  that  it  was 
wrong,  or  if  she  knew  that  same  was  wrong,  if  they  believe  that 
by  reason  of  such  mental  condition,  if  any,  she  had  not  the  will 
power  to  resist  the  defendant's  solicitation  or  suggestion  that  she 
ihave  sexual  intercourse  with  him,  if  any  such  there  was,  then 
she  was  in  contemplation  of  law  an  idiot." 

8.  Criminal  Law — Degrees  of  Offenses. — Section  263  of  the  criminal 
code  defines  certain  offenses  that  are  i^  be  treated  as  degrees  of 
each  other,  but  this  section  only  applies  to  the  class  of  offenses 
mentioned  or  referred  to  in  it  and  does  not  apply  to  the  offense 
of  carnally  knowing  an  idiot. 

4.  Criminal  Law — Construction  of  Section  264  of  the  Code— Adultery 
Not  tDcluded  in  Carnally  Knowing  an  Idiot — ^Thls  section,  which 
provides  "that  if  an  offense  be  charged  in  an  indictment  to  have 
'been  committed  with  particular  circumstances  as  to  time,  place, 
person,  property,  value,  motive  ct  intention,  the  offense  without 
the  circumstances,  or  a  part  only,  is  included  in  the  offense,"  is 
only  applicable  when  the  lesser  and  the  greater  offense,  or  the 
two  offenses,  if  they  be  of  the  same  nature,  have  some  relation 
to  or  connection  with  each  other.  Neither  the  offense  of  fornica- 
tion or  adultery  is  included  in  the  offense  of  carnally  knowing  an 
idiot,  as  there  is  no  relation  or  similarity  waatever  between  the 
two  offenses. 

W.  S.  HOLMES  for  appellant 

E.  BRADLEY,  J.  H.  GILLIAM,  JAMES  OARNETT,  Attorney  Gen- 
oral,  and  D.  O.  MYATT,  Law  Clerk,  for  appellee. 

Opinion  of  the  Court  by  Judge  Carroll — ^Affirming. 

The  appellant  prosecutes  this  appeal  from  a  judgment 
of  conviction  under  an  indictment  charging  him  with  the 
crime  of  carnally  knowing  Fannie  Johnson,  an  idiot. 
The  appellant  is  an  uncle  of  Fannie  Johnson,  and  it  is 
not  denied  that  he  had  carnal  intercourse  with  her  in 
1912,  some  months  after  she  had  been  declared  an  idiot 
by  the  judgment  of  the  Butler  Circuit  Court. 

The  record  in  the  proceeding  in  which  she  was  de- 
clared an  idiot  was  introduced  by  the  Commonwealth 
without  objection,  and  it  was  of  course  admissible  in 
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evidenoe.  Whether  this  judgment  alone  would  have  been 
sufficient  to  establish  that  Fannie  Johnson  was  an  idiot 
at  the  time  the  crime  was  committed  against  her  i>er8on, 
we  do  not  find  it  necessary  to  determine,  as  there  was 
other  evidence  of  her  idiocy.  A  number  of  witnesses  who 
lived  in  the  same  neighborhood  with  her  and  who  had 
known  her  from  infancy,  testified  that  in  their  opinion 
she  was  and  always  had  been  an  idiot ;  while  other  wit- 
nesses testified  that  she  was  a  person  of  ordinary  intel- 
ligence. Some  question  is  made  as  to  the  competency  of 
her  neighbors  and  acquaintances  to  give  evidence  as  to 
her  mental  deficiency  and  to  express  the  opinion  that  she 
was  an  idiot,  but  we  think  this  evidence  was  clearly  ad- 
missible. 

It  is  a  settled  rule  in  this  state  in  prosecutions  where 
the  defense  is  insanity  ''that  persons  who  are  not  ex- 
perts but  by  association  and  observation  have  had  an 
opportunity  to  form  an  opinion  as  to  the  sanity  of  the 
person  may  testify  to  that  opinion,  giving  alsa  the  facts 
upon  which  the  opinion  is  based,  so  that  the  jury  may 
judge  for  themselves  what  weight  the  opinion  is  en- 
titled to.'*  Abbott  V.  Commonwealth,  107  Ky.,  624; 
Brown  v.  Commonwealth,  14  Bush,  398;  Banks  v.  Com- 
monwealth, 145  Ky.,  800.  As  under  this  rule  it  is  com- 
petent for  non-expert  witnesses  to  express  an  opinion 
based  on  their  personal  knowledge  as  to  the  sanity  of  a 
person,  we  can  perceive  no  reason  why  it  is  not  equally 
permissible  to  allow  witnesses  who  from  personal  ^owl- 
edge  of  the  person  under  investigation  qualify  them- 
selves to  testify  to  express  the  opinion  that  the  person 
is  or  is  not  an  idiot. 

Indeed  the  evidence  of  the  class  of  non-expert  wit- 
nesses we  have  referred  to  is  of  more  assistance  to  a 
jury  in  arriving  at  the  truth  as  to  the  general  mental 
condition  of  a  party  than  the  technical  evidence  of 
learned  medical  experts  who  give  their  opinions  upon  a 
hjTpothetical  statement  of  facts.  Without  devoting  fur- 
ther attention  to  this  feature  of  the  case,  we  think  it  suf- 
ficient to  say  that  there  was  abundant  evidence  to  author- 
ize the  jury  to  find,  as  they  did  in  returning  a  verdict  of 
guilty,  that  Fannie  Johnson  was  an  idiot. 

There  being  sufficient  evidence  to  take  the  case  to  the 
jury,  the  court,  after  instructing  the  jury  that  if  they 
believed  beyond  a  reasonable  doubt  that  Fannie  Johnson 
was  an  idiot  and  that  the  accused  had  carnal  knowledge 
of  her,  defined  an  idiot  as  follows: 
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''A  person  destitute  of  mind  from  birth  or  a  person 
of  such  weak  and  feeble  mind  existing  from  birth  as 
renders  her  incapable  of  knowing  right  from  wrong;  or 
knowing^  has  not  by  reason  of  such  mental  condition,  if 
any,  the  will  power  to  resist ;  and  if  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  Fannie 
Johnson  is  a  person  destitute  of  mind  from  birth,  or  that 
she  is  a  person  of  such  weak  and  feeble  mind  existing 
from  birth  as  renders  her  incapable  of  knowing  right 
from  wrong,  and  that  at  the  time  of  the  sexual  inter- 
course with  defendant,  if  any  there  was,  she  did  not,  by 
reason  of  said  mental  condition,  if  any,  know  that  it  was 
wrong;  or  if  she  knew  that  same  was  wrong,  if  they  be- 
lieve that  by  reason  of  such  mental  condition,  if  any,  she 
had  not  the  will  power  to  resist  the  defendant's  solicita- 
tion or  suggestion  that  she  have  sexual  intercourse  with 
him,  if  any  such  there  was,  then  she  was  in  contempla- 
tion of  law  an  idiof 

Section  1155  of  the  Kentucky  Statutes,  under  which 
the  indictment  was  found,  does  not  describe  an  idiot, 
merely  providing  that  **  whoever  shall  unlawfully  car- 
nally know  a  female  under  the  age  of  sixteen  years  or 
an  idiot,  shall  be  confined  in  the  penitentiary  not  less 
than  ten  nor  more  than  twenty  years;''  but  in  the  chap- 
ter in  the  Kentucky  Statutes  relating  to  idiots  and  lun- 
atics, contained  in  sections  2149-2171,  there  are  numer- 
ous provisions  relating  to  the  custody  and  control  of  the 
persons  and  property  of  idiots  and  lunatics  and  an  idiot 
m  section  2158  is  generally  described  as  a  person  who 
has  been  ** destitute  of  mind  from  infancy."  It  is  said 
this  statute  furnishes  the  correct  definition  of  an  idiot 
and  insisted  that  the  court  should  have  simply  told  the 
jury  that  if  they  believed  Fannie  Johnson  was  destitute 
of  mind  from  infancy  she  was  an  idiot,  without  describ- 
ing, as  was  done  in  the  instruction  ^ven,  the  elements 
that  would  constitute  her  an  idiot  within  the  meaning 
of  the  statute  on  which  the  prosecution  was  based. 

The  statute  found  in  sections  2149-2171  contains  no 
reference  whatever  to  prosecutions  or  penalties  for 
criminally  assaultinjg  or  having  sexual  intercourse  with 
an  idiot,  but  is  confined  entirely  to  provisions  relating 
to  the  custody  and  control  of  their  persons  and  property, 
and  the  description  of  an  idiot  contained  in  this  statute 
was  not  intended  as  a  controlling  rule  by  which  to 
measure  the  correctness  of  instructions  given  in  this 
class  of  cases.    The  context  shows  that  the  definition  of 
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an  idiot  was  nsed  in  a  general  way  to  point  out  the  dif- 
ference between  an  idiot  and  a  lunatic,  the  latter  being 
defined  as  a  person  who  has  lost  his  mind  since  his  birth; 
and  we  think  it  proper  in  a  prosecution  under  section 
1155  that  the  court  should  define  for  the  assistance  of  the 
jury  an  idiot  within  the  meaning  of  this  criminal  statute. 
This  statute  was  intended  to  protect  the  person  of  fe- 
male idiots  from  assault,  and  it  was  enacted  because 
idiots,  on  account  of  their  mental  deficiency,  have  not 
sufiBcient  capacity  to  understand  or  appreciate  the  shame 
and  wrong  of  unlawful  sexual  intercourse  or  to  resist 
the  importunities  of  those  who  might  desire  to  take  ad- 
vantage of  their  weakness.  The  purpose  of  the  statute 
being  to  protect  females  who  by  reason  of  mental  weak- 
ness are  incapable  of  knowing  right  from  wrong,  or,  if 
knowing  it,  have  not  the  power  to  resist  the  temptation, 
the  jury  in  prosecutions  under  the  statute  should  be  ad- 
vised, as  they  were  by  the  instructions  given,  what  con- 
stitutes idiocy,  and  we  think  the  instructions  fairly  and 
aptly  described  this  afSiction. 

In  Sandefur  v.  Commonwealth,  143  Ky.,  755,  we 
said  that  an  idiot  might  be  defined  **as  a  person  who  has 
been  from  birth  or  mfancy  deficient  in  mental  capacity 
and  destitute  of  the  ordinary  intellectual  powers.  *'  The 
instruction  in  the  case  before  us  is  more  elaborate  than 
the  one  referred  to  in  the  Sandefur  case,  but  there  is  con- 
tained in  it  the  idea  expressed  in  that  case  and  the  elab- 
oration is  not  objectionable. 

It  is  further  argued  that  an  idiot  is  a  person  who  has 
been  wholly  or  totally  destitute  of  mind  from  birth  or 
infancy,  and  the  jury  should  have  been  so  told,  but  in  the 
Sandefur  case,  where  the  evidence  showed,  as  it  does 
substantially  in  this  case,  *'that  the  prosecutrix  was  vir- 
tually destitute  of  reason  and  did  not  have  ordinary  in- 
tellectual powers  or  sufficient  mental  capacity  to  appre- 
ciate or  understand  the  shame  and  wrong  of  having  il- 
licit intercourse,  or  the  will  power  to  resist  in  any  de- 
gree the  endeavors  of  any  man  who  might  seek  to  take 
advantage  of  her,*'  it  was  held  that  "it  is  not  necessary 
to  constitute  an  idiot  in  the  meaning  of  the  statute  or 
even  generally  that  the  person  should  have  been  wholly 
destitute  of  mind  from  infancy  or  totally  deficient  in 
intellectual  powers. '^ 

It  is  further  insisted  that  the  crime  of  adultery  o(r 
fornication  is  a  degree  of  or  included  in  the  charge  of 
having  carnal  knowledge  of  an  idiot,  and,  therefore,  the 
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jury  should  have  been  instructed  that  if  they  had  a  rea- 
sonable doubt  as  to  the  defendant's  guilt  as  charged  in 
the  incUctment,  but  did  believe  from  the  evidence  that  he 
had  sexual  intercourse  with  Fannie  Johnson,  they  should 
find  him  guilty  of  adultery.  Section  263  of  the  Criminal 
Code  defines,  certain  offenses  that  are  to  be  treated  as 
degrees  of  each  other,  but  the  crime  charged  against 
appellant  is  not  mentioned,  nor  is  there  any  reference 
to  any  similar  or  lesser  offense  that  might  constitute  a 
degree  of  it,  and  as  this  section  only  applies  to  the  class 
of  offenses  mentioned  or  referred  to  in  it,  it  is  clear  that 
it  is  not  applicable  to  the  crime  for  which  appellant  was 
indicted. 

It  is  said,  however,  that  the  instruction  offered,  if 
not  authorized  by  section  263  was  by  section  264,  which 
reads: 

^^If  an  offense  be  charged  in  an  indictment  to  have 
been  committed  with  particular  circumstances  as  to  time, 
place,  person,  property,  value,  motive  or  intention,  the 
offense  without  the  circumstances,  or  with  part  only,  is 
included  in  the  offense,  although  that  charge  may  be  a 
felony,  and  the  offense,  without  the  circumstances,  a  mis- 
demeanor only.'* 

In  fornication  and  adultery  the  consent  of  the  female 
is  assumed,  but  in  carnally  knowing  an  idiot  the  crime 
consists  in  the  fact  that  the  act  was  committed  without 
her  consent,  as  an  idiot  is  deemed  in  law  incapable  of 
consenting.  In  one  class  the  offense  consists  in  having 
sexual  intercourse  with  the  consent  of  the  female,  and 
in  the  other  without  the  consent  of  the  female,  and  so 
the  essential  element  of  guilt  in  the  two  classes  of  cases 
is  radically  different.  There  is  no  relation*  or  similarity 
whatever  between  the  two  offenses.  Section  264  was  in- 
tended to  be  and  is  only  applicable  when  the  lesser  and 
the  greater  offense,  or  the  two  offenses,  have  some  re- 
lation to  or  connection  with  each  other,  but  the  circum- 
stances attending  the  commission  of  the  offense  reduce 
it  to  a  lesser  offense  than  the  one  charged  or  convert  it 
into  a  related  offense,  as  in  Fenston  v.  Commonwealth, 
82  Ky.,  549,  where  it  was  held  that  carnally  knowing  an 
infant  under  the  age  of  consent  was  under  the  section  in- 
cluded in  the  crime  of  rape. 

The  judgment  is  affirmed. 
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Samueb  v.  Commonwealtli. 

(Decided  September  23,  1913). 

Appeal  from  Todd  Circuit  Court. 

1.  Oiiminal  Law — Continuance— When  Should  Be  Granted.— The  de- 
fendant Is  In  every  case  entitled  to  reasonable  time  and  oppor- 
tunity to  prepare  his  defense,  and  if  the  court  fails,  upon  a 
proper  showing,  to  allow  a  continuance  for  this  purpose,  it  will 
be  grounds  for  reversal. 

2.  Criminal  Law — Continuance— Fftcts  Stated.— A  negro  on  December 
third  killed  another  negro.  On  the  next  day  he  was  indicted,  and 
being  unable  to  employ  counsel,  the  court  appointed  attorneys  to 
defend  him,  and  set  his  case  for  trial  on  December  9th,  when  It 
was  tried  and  his  punishment  fixed  at  death.  From  the  time  of 
the  homicide  until  the  trial  the  accused  was  confined  in  Jail,  and 
the  attorneys  employed  to  defend  him  were  busy  in  court  in  other 
cases  and  had  no  opportunity  to  Investigate  or  prepare  his  de- 
fense.   Held  reversible  error  to  refuse  a  continuance. 

W.  B.  REEVES.  Jr.,  C.  A.  DENNY  for  appellant. 

JAMES  GARNETT,  Attorney  General;  D.  O.  Myatt.  Laiw  Clerk, 
for  appellee. 

OpiinoN  OF  THE  CouBT  BY  JuDGE  Carroll — ^Reversing. 

The  appellant,  a  negro,  under  an  indictment  charging  - 
him  with  the  murder  of  Ben  Covington,  also  a  negro, 
was  convicted  and  his  punishment  fixed  at  death.  On 
this  appeal  we  are  asked  in  his  behalf  to  reverse  the 
judgment  of  conviction  because  the  trial  court  erred  in 
refusing  to  grant  a  continuance  and  in  overruling  the 
motion  for  a  new  trial  asked  upon  the  ground  of  newly 
discovered  evidence. 

Samuels  and  Covington  were  farm  hands  employed 
by  Mr.  Coleman,  a  farmer  living  some  miles  from  Elk- 
ton,  the  county  seat  of  Todd  County.  Samuels  had  been 
working  for  him  six  years  and  Covington  four.  The 
homicide  occurred  on  Tuesday  morning,  December  3rd, 
between  six  and  seven  o^clock,  and  except  for  some 
words  that  passed  between  the  deceased  and  Samuels  on 
the  Monday  preceding  that  indicated  there  was  some  un- 
friendly feeling  existing  between  them,  there  is  no  inti- 
mation in  the  record  that  they  were  not  on  good  terms. 
They  had  both  lived  with  and  worked  for  the  same  man 
four  years  without  having  any  open  quarrel  or  difficulty, 
and  yet  the  facts  developed  on  the  trial  leave  the  impres- 
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skxQ  that  there  must  have  been  some  bad  feeling  of  a 
serious  nature  existing  between  these  men. 

The  negro  cook  testifies  that  on  Monday  while  the 
hands  were  eating  dinner  she  passed  by  Samuels  **and 
scratched  him  on  the  back  of  the  head,  and  he  says,  *Go 
way,  cook;  don't  fool  with  me.  I  ain't  fitten  to  fool 
with.'  I  says  to  him,  *  What's  the  matter!'  I  says,  ^Have 
I  mistreated  youf '  and  I  never  said  nothing  else  to  him. 
Directly  Ben  Covington  says,  *  Porter,  have  I  mistreated 
youf  Forter  never  said  anything  except  'her -name  is 
Polly  and  your  name  is  Ben  Covington,'  and  that  was  all 
that  was  said,  and  Porter  pushed  his  chair  back  and  went 
to  the  water  bucket,  and  then  he  came  back  by  the  stove 
and  made  a  cigarette  and  never  said  anything  to  him,  and 
Ben  never  said  anything  more  to  him  in  the  kitchen." 

This  witness  further  testified  that  she  kept  a  shot- 
gun she  had  borrowed  from  Mr.  Coleman's  son,  in  the 
cabin  occupied  by  her,  which  was  a  short  distance  from 
Mr.  Coleman's  house,  and  that  she  had  eight  loaded 
shells.  That  late  Monday  afternoon  she  saw  the  gun  in 
her  room,  but  when  she  returned  to  her  room  after  sup- 
per the  gun  and  three  of  the  shells  were  missing,  but  she 
did  not  know  who  took  either  the  gun  or  the  shells. 

Mr.  Coleman  relates  the  circumstances  of  the  homi- 
cide as  follows:  **0n  Tuesday  morning  about  6:30  I 
went  out  to  breakfast  and  I  heard  a  noise  in  my  back 
yard  and  I  went  out  to  see  what  it  was.  When  I  got  there 
Polly  Wilson,  my  cook,  and  Ben  Covington  were  in  a 
fuss.  *  *  *  Polly  said  that  Ben  had  taken  her  gun 
out  of  the  cabin  last  night  and  he  won't  tell  me  where 
it  is,  and  Ben  says,  *I  didn't,'  and  Polly  called  him  a  liar, 
and  I  saw  they  were  gettin  pretty  mad,  and  I  took  hold 
of  her  and  gave  her  a  little  shove  and  told  him  to  go  in 
the  house  and  dry  this  up,  and  as  I  shoved  her  toward 
the  house  I  looked  into  the  kitchen  door  and  I  saw  Por- 
ter Samuels  standing  in  the  door,  and  I  turned  around 
and  Ben  was  coming  toward  the  kitchen,  and  he  says, 
*  You  called  me  a  liar  and  I  will  whip  you  if  it  takes  me  a 
hundred  years,'  and  I  grabbed  him  by  the  arm  and  says, 
*Come  here  Ben,'  and  I  took  him  off  to  one  side  by  the 
smokehouse  and  he  says,  *Mr.  Coleman,  they  accuse  me 
of  taking  that  gun  out  of  the  cabin  last  night  and  T  didn't 
do  it.'  I  says,  *Ben,  there  is  something  else  behind  all 
of  this  and  I  want  you  to  tell  me,'  and  by  the  time  I  got 
that  out  Porter  Samuels  had  walked  around  the  smoke- 
house and  he  come  up  and  says  to  Ben,  *You  know  you 
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took  that  gun  out  of  that  cabin.  Yon  took  it  out  of  there 
to  Mil  me  with,'  and  Covington  says,  *I  <Kdn't  do  any- 
thing of  the  kind.  What  do  I  want  to  kill  you  fort' 
Samuels  says,  *  Didn't  we  have  some  words  yesterday,' 
and  Ben  says,  ^Yes,  but  didn't  I  ask  your  pardon  for  it,' 
Samuels  says,  *Yes,  but  I  saw  you  last  night  and  I  saw 
you  with  your  gun  when  you  was  tipping  along  by  the 
well.'  He  says,  *No,  I  didn't.'  He  says,  *I  have  not  got 
nothing  against  you.  We  have  been  here  a  long  time  to- 
gether and  I  don't  want  any  hard  feelings.'  They  began 
to  talk  along  and  I  didn't  think  either  one  was  mad,  and 
I  stepped  back  a  little,  thinking  it  was  all  over,  and  heard 
a  lick  and  then  jumped  in  between  them  and  shoved  Por- 
ter Samuels  back." 

He  further  testified  that  about  that  time  he  saw  Ben 
going  out  of  the  yard  gate  and  when  he  had  walked  a 
few  steps  he  fell  dead  from  the  effects  of  a  wound  in  his 
neck  inflicted  by  Samuels  with  a  butcher  knife.     Mr. 
Coleman  further  testified  that  the  three  missing  cart- 
ridges were  found  in  the  pocket  of  Ben  Covington  and 
that  after  searching  the  premises  for  the  gun  they  found 
it  hidden  in  a  cornshock  a  short  distance  from  a  road 
along  which  Porter  Samuels  would  have  passed  on  Tues- 
day in  going  to  and  from  work,  but  there  was  no  direct 
evidence  that  Covington  took  the  gun  from  the  cabin  or 
hid  it  in  the  cornshock,  although  Porter  Samuels  in  his 
own  behalf  testified  that  on  Monday  night  he  discovered 
the  gun  had  been  taken  from  the  room  of  Polly  Wilson  and 
being  apprehensive  that  Covington  had  taken  it  for  the 
purpose  of  killing  him,  which  he  said  Covington  told  him 
on  Monday  afternoon  he  intended  to  do,  he  was  afraid 
to  go  to  the  cabin  in  which  he  slept,  which  was  some  dis- 
tance from  the  house,  and  stay  there  all  night,  and  asked 
Polly  Wilson  to  permit  him  to  stay  in  her  house  with  a 
couple  of  other  men  who  lived  there,  and  that  while  he 
was  in  her  house  he  looked  out  and  saw  Covington  with 
the  gun  in  his  hand  going  in  the  direction  of  the  cabin 
which  he,  Samuels,  occupied.    He  further  said  that  the 
next  morning  he  was  in  the  kitchen  and  heard  the  quarrel 
on  the  outside  between  Polly  Wilson  and  Covington,  and 
thinking  that  Covington  might  be  going  to  attack  him, 
he  got  a  butcher  knife  from  the  table  and  put  it  in  his 
pocket  and  went  out  for  the  purpose  of  telling  Mr.  Cole- 
man that  Covington  had  a  gun  after  him  the  night  before. 
He  said  that  when  he  went  to  the  place  where  Ben  and 
Mr.  Coleman  were  standing  he  said,  **Ben,  you  ought  not 

Digitized  by  VjOOQIC 


Samuels  v.  Commonwealtlu  761 

to  tell  Mr.  Coleman  yon  did  not  get  that  gun  after  me 
last  nighf  And  he  said  he  did  not,  and  I  said,  **Yes, 
yon  did,'*  and  he  said,  **It  ain't  too  late  for  me  to  kill 
yon  yet,''  and  he  put  his  hand  in  or  toward  his  pocket, 
and  thinking  that  he  had  a  pistol  in  his  pocket  and  was 
going  to  kill  me,  I  struck  him  with  the  knife  one  time. 

Immediately  after  Samuels  killed  Covington  Mr. 
Coleman  took  him  to  the  jail  of  Todd  County,  where  he 
was  confined,  and  on  the  following  day,  Dec.  4,  Circuit 
Court  being  in  session,  he  was  indicted  and  his  trial  set 
for  December  9.  The  record  shows  that  Samuels  was 
unable  to  employ  counsel,  and  on  the  day  the  indictment 
was  returned  the  court  appointed  the  attorneys  who  ap- 
pear for  appellant  on  this  appeal  to  represent  him.  On 
December  9,  when  the  case  was  called  for  trial,  Samuels, 
through  his  counsel,  filed  an  affidavit  for  a  continuance, 
in  which  he  set  out, 

**That  he  is  not  ready  for  trial  at  the  present  term 
of  this  court  because  the  offense  with  which  he  is  charged 
occurred  in  less  than  one  week  ago,  and  that  he  was  in- 
dicted at  the  present  term  of  this  court  and  has  not  had 
an  opportuni^  to  employ  counsel  and  to  procure  the  at- 
tendance of  all  of  his  witnesses  at  this  term  of  the  court, 
and  to  make  the  nieoessary  preparation  for  his  trial : 

**That  he  can  prove  by  various  witnesses,  the  names 
of  all  of  whom  he  does  not  now  know,  but  believes  he 
can  procure  by  the  next  term  of  this  court,  that  Ben  Cov- 
ington, the  decedent,  bore  the  reputation  in  the  com- 
munity in  which  he  lived  of  being  a  dangerous  and  vio- 
lent man,  and  that  he  can  also  prove  by  various  and  sun- 
dry witnesses,  the  names  of  all  of  whom  he  does  not 
know,  that  the  said  Ben  Covington  had  threatened  this 
affiant's  life  the  day  before  the  killing  and  at  the  time 
he  made  said  threats  was  armed  with  a  shotgun  and 
watching  and  looking  for  this  affiant  for  the  purpose  of 
killing  him.  This  affiant  states  that  if  given  an  oppor- 
tunity he  can  prove  by  various  witnesses,  the  names  of 
whom  he  does  not  now  know,  that  affiant,  at  the  time  of 
the  killing,  and  at  all  times  prior  thereto,  bore  the  repu- 
tation in  his  community  of  being  a  peaceable,  quiet  and 
law-abiding  citizen.  He  states  that  said  testimony  would 
be  material  in  the  trial  of  this  case  and  that  if  this  case 
is  continued  he  can  procure  said  testimony  at  the  next 
term  of  this  court." 

And  W.  B.  Beeves,  one  of  the  counsel  appointed  to 
defend  him,  also  filed  his  affidavit,  setting  out  that  ^^said 
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appoinlinent  was  made  on  the  4th  day  of  December,  1912, 
and  that  aince  said  time  he  and  his  co-connsel  have  been 
busily  engaged  in  court  most  aU  the  time  and  that  they 
have  not  had  an  opportunity  to  investigate  and  prepare 
this  defendant's  defense,  but  that  he  believes  if  this 
case  is  continued  to  the  next  term  of  court  they  will  be 
able  to  make  and  prepare  a  good  defense  for  the  defend- 
ant.  That  from  what  little  investigation  they  had  been 
able  to  make  he  believes  that  it  can  be  proven  by  various 
parties  that  the  negro,  Ben  Covington,  who  was  killed, 
bore  in  his  community  the  reputation  of  being  a  danger- 
ous and  violent  man,  and  that  they  can  prove  on  the 
night  before  the  killing  that  he  was  armed  with  a  shot- 
gun and  lay  in  wait,  and  that  he  threatened  and  intended 
to  kill  the  defendant.  Porter  Samuels. 

**He  states  that  he  believes  they  can  prove,  if  given 
an  opportunity,  that  the  defendant,  Porter  Samuels,  at 
all  times  bore  a  good  reputation  in  the  community  in 
which  he  lived,  and  that  he  was  a  peaceful,  law-abiding 
citizen.  He  states  that  with  such  little  time  for  the 
preparation  of  this  case  for  trial  at  this  term  of  court, 
they  cannot  secure  for  the  defendant  a  fair  and  impar- 
tial trial. '^ 

The  court  overruled  the  motion  for  a  continuance, 
and  on  December  9  the  trial  was  commenced  and  con- 
.  eluded  and  the  verdict  of  the  jury  returned  on  that  day, 
no  witnesses  appearing  or  testifying  in  behalf  of  appel- 
lant except  two  negro  boys  who  lived  on  Mr.  Coleman's 
place  and  whose  evidence  was  not  material.  On  the  fol- 
lowing day,  December  10,  a  motion  for  a  new  trial  was 
filed  and  overruled,  and  on  the  same  day  the  judgment 
appealed  from  was  rendered. 

One  of  the  grounds  relied  on  for  a  new  trial  was  the 
error  of  the  court  in  refusing  to  grant  a  contiuuance  and 
another  was  based  on  newly  discovered  evidence.  Ac- 
companying the  motion  for  a  new  trial  was  the  following 
aflSdavit  of  Mr.  Coleman,  a  witness  whose  testimony  has 
been  referred  to : 

**The  affiant,  Thad  Coleman,  says  that  on  Saturday, 
December  7,  1912,  after  a  thorough  search  for  the  gun 
that  was  taken  from  the  cabin  of  Polly  Wilson,  on  his 
premises,  on  tlie  3rd  day  of  December,  1912,  he  found 
same  in  a  cornshock  near  the  road  about  20  yards  from 
said  road  and  about  300  yards  from  where  they  would 
have  worked,  along  which  the  decedent,  Ben  Covington 
and  Porter  Samuels  would  have  traveled  in  going  to 
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their  work  on  the  3rd  day  of  December,  1912,  and  that 
said  gun  was  hidden  in  said  comsboek  on  the  opposite 
side  of  said  shock  from  the  said  road  along  which  said 
parties  would  have  gone  in  going  to  their  work,  and  that 
the  same  was  unloaded  and  was  wrapped  in  the  overcoat 
of  Ben  Covington.  That  affiant  in  detailing  the  facts 
and  circumstances  of  said  killing  on  the  witness  stand 
forgot  and  failed  to  mention  the  fact  that  said  Coving- 
ton's coat  was  wrapped  around  said  gun  when  found, 
and  that  so  far  as  he  knows  the  defendant.  Porter  Sam- 
uels, nor  his  attorneys,  knew  of  the  fact  that  said  over- 
coat was  found  with  said  gun,  or  that  they  had  any  op- 
portunity to  know  said  facf 

The  record  shows,  as  above  stated,  that  within  six 
(days  after  the  crime  was  committed  the  accused  was 
tried,  convicted  and  sentenced  to  be  executed,  and  that 
during  all  this  time  he  was  confined  in  jail,  and,  as  shown 
by  the  affidavits  of  the  attorneys  appointed  to  defend 
him,  was  without  opportunity  to  consult  or  advise  with 
his  counsel,  who,  on  account  of  other  business,  were  un- 
able to  give  his  case  any  attention  or  make  any  prepara- 
tion for  his  defense.  Therefore,  so  far  as  preparing  his 
case  for  trial  was  concerned,  or  having  time  or  oppor- 
tunity to  do  so,  he  might  as  well  have  been  tried  and  con- 
victed on  the  day  the  indictment  was  returned,  as  be- 
tween that  day  and  the  day  on  which  he  was  tried  he  was 
without  means  or  opportunity  to  make  any  preparation 
whatever  for  his  trial. 

We  might  also  add  that  there  seems  little  use  in  ap- 
pointing counsel  to  represent  the  accused,  however  capa- 
ble they  may  be,  unless  they  have  a  reasonable  time  to 
consult  with  their  client,  study  the  case  and  inquire  into 
all  the  facts  and  circumstances  surrounding  it,  and  be 
thereby  afforded  a  chance  to  be  of  some  service  to  the 
prisoner  whose  rights  they  have  undertaken  by  direction 
of  the  court  to  protect. 

The  affidavit  of  Mr.  Coleman  in  support  of  the  mo- 
tion for  a  new  trial  forcibly  illustrates  the  disadvantage 
under  which  appellant  and  his  counsel  labored  in  at- 
tempting to  make  any  defense,  as  it  is  almost  certain  that 
this  important  piece  of  evidence  would  have  been  de- 
veloped on  the  trial  if  the  attorneys  had  been  given  rea- 
sonable time  to  investigate  the  case  in  all  of  its  details. 
The  fact  that  Covington's  coat  was  wrapped  around  the 
shotgun  when  it  was  found  in  the  comshock,  furnished 
practically  conclusive  evidence,  taken  in  connection  with 
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the  cartridges  found  in  his  pocket/  that  he  had  taken  the 
gun  from  the  cabin  of  Polly  Wilson  and  concealed  it  in 
this  shock  of  corn,  although  he  vigorously  denied  that 
he  had  taken  the  gun  when  accused  of  it  by  Polly  Wil- 
son and  Porter  Samuels.  The  circmnstances  in  connec- 
tion with  the  taking  of  the  gun  and  the  manner  in  which 
it  was  concealed  and  the  place,  which  was  near  a  road 
along  which  Samuels  would  pass  the  next  day,  also  fur- 
nish persuasive  evidence  that  Covington  intended  to  do 
harm  to  Samuels  on  the  following  day.  It  is  very  true 
that  the  facts  and  circumstances  relating  to  the  gun,  if 
developed  on  the  trial,  would  not  have  justified  the  deed 
committed  by  Samuels  or  warranted  the  jury  in  acquit- 
ting him,  but  it  is  entirely  probable  that  this  evidence, 
in  connection  with  the  evidence  of  the  violent  and  dan- 
gerous character  of  the  deceased  that  it  was  avowed 
could  be  produced,  might  have  influenced  the  jury  to  fix 
a  lighter  penalty  than  they  did. 

But  however  this  may  be,  or  whatever  might  have 
been  the  result  of  the  trial  if  the  evidence  noted  'had 
been  introduced,  it  seems  manifest  to  us  that  the  appel- 
lant was  denied  the  right,  to  which  he  was  entitled,  to 
have  a  reasonable  time  and  fair  opportunity  to  prepare 
and  present  whatever  defense  he  may  have  had.  It  is 
true  the  matter  of  granting  a  continuance  in  a  criminal 
case  is  addressed  to  the  sound  discretion  of  the  trial 
court,  but  this  discretion  does  not  authorize  the  court  to 
refuse  a  continuance  when  the  circumstances  disclose,  - 
as  in  this  case,  a  condition  of  affairs  showing  that  jus- 
tice to  the  accused  entitled  him  to  a  postponement  of  his 
trial. 

We  recognize  that  it  is  important  in  the  administra- 
tion of  the  criminal  law  that  a  trial  may  be  had  as 
speedily  after  the  transaction  under  investigation  as  a 
decent  regard  for  the  rights  of  the  accused  will  permit, 
but  it  is  more  important  that  the  trial  should  be  fair 
than  that  it  should  be  speedy.  The  peace  and  order  of 
society  demand  that  persons  charged  with  crime  should 
be  brought  to  an  early  trial  and  if  guilty,  convicted  and 
punished,  but  while  this  is  so,  the  right  of  the  accused 
to  reasonable  time  and  opportunity  to  prepare  and  pre- 
sent his  defense  and  establish  his  innocence,  if  he  can, 
should  not  be  lost  sight  of,  or  the  trial  conducted  in  such 
haste  as  to  deny  the  accused  the  right  to  be  heard  in  his 
own  behalf. 
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It  was  said  in  Penman  v.  Commonwealth,  141  Ky., 
660,  and  may  be  repeated  here,  that  **  Every  person  ac- 
ensed  of  crime,  however  guilty  he  may  be,  or  whatever 
the  nature  of  the  crime  charged  against  him,  is  entitled 
to  a  fair  opportunity  to  prepare  and  present  his  defense. 
It  is  not  the  purpose  of  the  law  to  deny  any  person  ac- 
cused of  crime  of  the  high  privilege  of  establishing  his 
innocence.  And  whenever  it  has  appeared  to  this  court 
that  the  accused  was  deprived  of  a  reasonable  oppor- 
tunity to  explain  away  his  guilt,  or  was  forced  into  trial 
without  reasonable  opportunity  for  preparation,  we  have 
not  failed  to  grant  a  new  trial.  Because,  however  desir- 
able in  the  interest  of  justice  a  speedy  trial  may  be, 
it  is  of  much  greater  importance  that  the  law  of  the  land 
should  be  administered  in  an  orderly  and  deliberate  way, 
80  that  every  person  arraigned  for  crime  may  have  in 
truth  a  fair  trial.** 

It  is  true,  as  argued  for  the  Commonwealth,  that 
many  applications  for  a  continuance  are  made  purely 
for  the  purpose  of  delay  and  with  a  view  of  defeating 
the  ends  of  justice,  but  applications  like  this  are  gener^ 
ally  made  by  defendants  who  have  the  aid  of  friends  and 
money,  and  who  hope  by  one  of  these  methods  to  secure 
some  undue  advantage  that  oould  not  otherwise  be  ob- 
tained. But  when,  as  in  this  case,  the  defendant  is  a 
poor,  ignorant  and  friendless  negro,  it  is  not  to  be  sus- 
pected that  the  application  for  a  postponement,  under 
the  circumstances  stated,  was  made  with  the  hope  that 
it  would  result  in  any  improper  advantages  or  do  more 
than  enable  him  to  present  in  his  defense  such  facts  and 
circumstances  as  might  be  procured  through  the  assist- 
ance of  his  counsel  from  witnesses  obtained  by  the  ordi- 
nary processes  of  the  law,  which  would  have  been  placed 
at  his  disposal. 

Being  of  the  opinion  that  the  record  before  us  dis- 
closes facts  that  entitled  the  defendant  to  a  postpone- 
ment of  his  trial,  we  think  the  court  committed  error  in 
overruling  the  motion  for  a  continuance.  Smith  v.  Com- 
monwealth, 133  Ky.,  532. 

Wherefore,  the  judgment  is  reversed,  with  directions 
to  grant  appellant  a  new  trial. 
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(Decided  September  23,  1913). 

Appeal  from  Boyle  Circuit  Court. 

1.  DiTorce— Alimony.— Wblle  wtUumt  power  to  reverse  a  Judgment 
granting  a  divorce,  tbis  court  may  review  tlie  facts  of  the  case 
for  the  purpose  of  passing  on  the  propriety  of  the  diancellor's  ac- 
tion in  refusing  alimony. 

2.  Divorce — ^Alimony. — ^In  an  action  for  divorce  and  alimony,  evidence 
examined,  and  held  that  the  chanceUor  erred  in  refusing  to  award 
alimony  to  the  wife. 

3.  Divorce— Alimony— Expectancy  of  Husband  May  Be  Considered.— 
Where  the  husband  is  the  only  child  and  prospective  heir  of  his 
widowed  mother,  his  expectancy  may  be  taken  into  consideration 
in  fixing  the  alimony  to  which  the  wife  is  entitled. 

4.  Divorce — Alimony. — In  an  action  by  a  wife  for  divorce  and  ali- 
mony, evidence  examined,  aild  alimony  fixed  at  foOO. 

ROBSRT  HARDING  and  EMMET  PURTEAR  for  appellant 

W.  J.  PRICE  for  appeUee. 

Opinion  of  the  Court  by  Wilmam  Bogebs  Clay,  Com- 
missioner— ^Reversing. 

Plaintiff,  Wadelee  Griflfin,  brought  this  action  against 
defendant,  Fred  Griffin,  for  divorce  and  alimony.  The 
trial  court  granted  the  divorce  and  awarded  her  attor- 
neys a  fee  of  $75,  but  declined  to  allow  her  alimony. 
Plaintiff  appeals. 

The  record  discloses  that  plaintiff  and  defendant  were 
married  on  May  4,  1910,  and  lived  together  for  a  short 
while.  At  the  time  of  the  marriage  plaintiff  was  a 
young  girl  18  years  of  age,  and  lived  with  her  father  and 
mother  on  a  farm.  The  defendant  was  about  25  years 
of  age,  and  was  the  only  son  of  his  mother,  who  was  a 
widow.  He  and  his  mother  lived  on  a  farm  of  about 
105  acres  a  mile  or  two  distant  from  the  home  of  plain- 
tiff. 

According  to  the  evidence  for  plaintiff,  the  wedding 
was  announced  to  take  place  at  the  home  of  her  parents 
at  12  o'clock  noon  on  May  4,  1910.  The  relatives  and 
friends  of  the  contracting  parties  assembled  with  the 
minister  and  invited  guests,  but  defendant  failed  to  ap- 
pear at  the  appointed  hour.  He  was  seen  in  town  in  his 
working  clothes  about  11  o'clock,  a.  m.-  He  did  not  come 
to  the  wedding  until  after  he  had  been  called  over  the 
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telephone  twice  by  the  officiating  minister.  When  he 
came  he  was  several  minutes  late.  After  the  ceremony 
plaintiff  and  defendant  went  to  Lexington  in  an  automo- 
bile, accompanied  by  her  father  and  Mr.  Cecil.  On  this 
trip  the  defendant  was  cool  and  non-communicative.  The 
next  night  they  returned  to  Danville,  but  defendant  made 
no  arrangements  to  have  any  one  meet  them,  and  it  was 
necessary  for  them  to  walk  into  town,  about  a  mile  from 
the  depot.  Plaintiff  telephoned  to  her  father  to  come 
in  after  them.  The  couple  then  went  to  the  home  of  his 
mother.  From  that  time  on  she  helped  with  the  cooking 
and  housekeeping  for  him  and  his  mother.  At  defend- 
ant's home  they  had  employed  a  pet  negro  boy  about  12 
or  14  years  of  age.  At  one  time  this  boy^  who  was  romp- 
ing with  plaintiff,  touched  her  or  seized  her  by  the  arm. 
Defendant  did  not  resent  this  indignity,  but  plaintiff  got 
a  yard-stick  and  severely  chastised  the  boy. 

On  July  12th  defendant  wrote  the  following  letter  to 
plaintiff's  mother: 

**Julyl2, 1910. 
**Dear  Mrs.  Parks: 

**I  am  very  sorry  to  tell  you  but  Wadelee  will  have  to 
change  if  we  get  along  any  longer.  She  is  hateful,  lazy 
and  Ues  and  deceived  me  by  telling  some  things  before 
we  were  married,  and  tried  to  turn  it  off  by  saying  she 
was  joking,  and  that  is  a  black  lie;  she  had  as  soon  lie 
as  eat  and  you  know  how  she  eats.  She  don't  ever  want 
ta  go  up  to  your  place  any  more,  and  did  not  even  get 
up  until  after  breakfast  was  ready  this  morning,  and 
won't  get  up  any  morning  until  very  late,  if  she  can  pos- 
sibly make  it 

**Now  if  you,  Mrs.  Parks,  or  any  of  the  family  can 
make  her  act  and  do  like  she  ought  to  let  me  know,  and 
if  not  I  will  make  some  other  arrangement. 

**P.  S. — She  brags  how  she  can  do  up  there  and  she 
can't  do  a  blessed  thing  here. 

**I  can  name  several  young  married  women  that  are 
real  housekeepers  and  homemakers  and  made  the  home 
happy  right  here  in  the  neighborhood,  but  Wadelee  is 
anything  but  a  housekeeper.  She  is  best  at  lieing,  that 
is  her  best  and  only  talent.  Answer  what  you  all  can  do.'* 

Plaintiff  took  the  letter  and  delivered  it  to  her 
mother,  who  put  it  away  for  safe  keeping.  The  next  day 
plaintiff's  mother  carried  plaintiff  back  to  defendant's 
home,  and  interviewed  defendant's  mother  in  regard  to 
plaintiff's  mistreatment  by  defendant    It  further  a^ 
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pears  from  the  testimony  of  defendant's  mother  that 
plaintiff  performed  her  household  duties  cheerfully  and 
well,  and  that  defendant's  mother  had  no  fault  to  find 
with  her.  In  the  month  of  September,  following,  de- 
fendant again  sent  plaintiff  home.  Subsequently  he 
wrote  to  her  the  following  letter: 

**Wadelee: 

**Here  is  the  rig,  if  you  wish  to  came  to  h j  and 

if  you  are  having  a  good  time  and  satisfied  all  right. 
Have  been  very  sick  since  Sunday  morning.  Am  a  lit- 
tle better  today. 

There  is  further  evidence  to  the  effect  that  defendant 
would  become  angry  with  plaintiff  when  plaintiff  would 
^sk  him  to  go  to  places  of  entertainment  with  her,  and 
treated  her  in  a  cold  and  sullen  manner.  Defendant  had 
no  property  of  his  own.  He  lived  with  his  mother  on  a 
farm  owned  by  her,  and  consisting  of  about  105  acres. 
This  farm,  together  with  other  property  which  she  owns, 
is  worth  about  $5,000.  Defendant  leased  this  farm  from 
his  mother,  and  the  income  from  it,  on  which  they  lived, 
amounted  to  between  $500  and  $600  a  year. 

On  the  other  hand,  the  testimony  for  the  defendant 
is  that  he  was  late  at  the  wedding  simply  because  he  had 
overlooked  the  time.  He  was  always  quiet  and  non-com- 
municative, and  this  accounts  for  his  being  quiet  on  the 
wedding  trip.  The  failure  of  any  one  to  meet  them  on 
the  return  from  their  wedding  journey  was  due  to  a  mis- 
take, and  while  he  was  looking  for  the  vehicle  that  he  ex- 
pected to  meet  them,  the  public  conveyance  left  the  sta- 
tion. That  was  the  reason  they  had  to  walk  back.  Plain- 
tiff had  been  accustomed  to  doing  a  portion  of  the  cook- 
ing and  household  work  at  her  own  home  before  she  was 
married.  When  she  came  to  the  home  of  defendant  she 
merely  assisted  his  mother  in  doing  that  which  she  had 
formerly  done.  Defendant  frequently  accompanied  her 
to  entertainments  in  the  neighborhood.  On  several  oc- 
casions he  also  went  with  her  to  the  Danville  Fair  and 
other  places  of  amusement.  He  was  weak  and  frail,  and 
frequently  too  tired  and  sick  to  go.  When  he  would  re- 
fuse to  do  so,  plaintiff  would  get  angry  with  him,  and 
would  sometimes  call  him  a  liar.  The  negro  boy  testi- 
fies that  on  one  occasion  she  threw  a  wash  tub  at  him. 
On  several  occasions  after  plaintiff  left  his  home  he 
importuned  her  to  return.  On  one  occasion  he  sent  to 
her  a  note  in  very  endearing  terms,  asking  her  to  come 
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back  to  his  home.  This  note  was  delivered  to  plaintiff 
and  she  read  it  and  threw  it  down.  She  did  not  take  it 
to  the  honse  for  fear  of  the  members  of  her  family. 
There  is  evidence  to  the  effect  that  Tom  Parks,  the  plain- 
tiff's brother,  was  very  angry  at  defendant,  and  made 
threats  against  him.  On  this  acconnt  defendant  re- 
frained from  going  to  the  home  of  plaintiff's  mother. 
On  one  occasion  defendant  got  his  cousin,  Mrs.  Bangh- 
man,  to  accompany  him  to  plaintiff's  mother's  house. 
There  there  was  a  discussion  of  all  the  matters  in  dispute, 
and  an  explanation  made  with  reference  to  them.  While 
there  plaintiff  asked  her  mother  when  Fred  should  re- 
turn for  her,  and  her  mother  told  her  to  make  no 
promises.  On  this  occSasion  defendant  assured  plaintiff 
that  if  she  would  return  to  him  his  mother  would  givo 
up  the  entire  occupancy  of  the  home  and  would  move  to 
town.  Plidntiff  was  perfectly  willing  to  go,  but  was  pre- 
vented from  doing  so  by  her  brother,  Tom  Parks,  and 
other  members  of  her  family,  who  were  very  indignant 
at  defendant,  and  did  not  care  to  have  their  sister  return 
to  him.  Defendant  also  appealed  to  the  sheriff  of  the 
county,  who  was  a  friend  of  both  parties,  to  try  to  in- 
duce the  plaintiff  to  return.  The  defendant  says  he  was 
never  able  to  get  to  talk  to  plaintiff  alone,  but  she  seemed 
to  be  imder  the  guard  of  some  one  every  time  he  saw  her. 
He  also  testifies  that  Tom  Parks  curtly  asked  liim  to 
keep  out  of  the  matter.  Defendant  also  got  a  neighbor 
to  intercede  for  him,  without  avail.  It  is  also  in  evidence 
that  he  got  the  pastor  of  the  Baptist  church  to  attempt  to 
persuade  plaintiff's  family  to  let  his  wife  return,  but  this 
effort  was  also  unsuccessful.  Defendant's  testimony 
further  shows  that  he  planned  a  trip  out  West,  and  sent 
notes  to  his  wife  begging  her  to  join  him,  and  assuring 
her  in  the  most  affectionate  and  sincere  terms  of  hia 
love  and  good  intentions.  On  one  occasion  when  defend- 
ant heard  of  a  visit  plaintiff  had  made  to  the  city  of  Lex- 
ington, he  took  the  next  train,  hoping  to  have  a  talk 
with  her  there,  but  again  found  her  in  charge  of  another 
brother  and  uncle,  and  was  prevented  from  talking  to 
her.  It  is  also  in  evidence  that  Mrs.  Parks  missed  her 
daughter  exceedingly,  and  would  frequently  call  her  over 
the  telephone  and  beg  her  to  come  and  spend  a  night  with 
her.  Often  she  would  break  into  tears  after  talking  with 
her  daughter.  The  brother,  Tom  Parks,  was  also  de- 
voted to  his  sister.  A  nimiber  of  witnesses  also  testified 
to  tiie  good  qualities  of  defendant,  and  to  his  kind  treat- 
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tnent  of  his  wife.  Defendant's  mother  says  that  the  let- 
ter of  July  12th,  ahove  set  out,  was  written  as  a  joke, 
and  was  not  intended  to  be  taken  seriously.  She  pro- 
tested against  plaintiff  showing  it  to  her  mother.  She 
further  says  that  when  she  saw  the  letter  with  **h — " 
in  it,  it  had  the  word  **home.'*  She  also  says  that  her 
Bon  and  she  thought  nothing  of  the  incident  with  the 
negro  boy,  because  they  were  under  the  impression  that 
plaintiff  and  the  boy,  who  was  a  pet  of  the  household, 
were  merely  romping. 

♦  While  we  have  no  power  to  reverse  the  judgment  of 
divorce,  we  can,  nevertheless,  consider  the  facts  and  cir- 
cumstances of  the  case  for  the  purpose  of  passing  on  the 
propriety  of  the  chancellor's  action  in  regard  to  alimony. 
Sabastian  v.  Rose,  135  Ky.,  197;  Patrick  v.  Patrick,  30 
Ky.,  L.  R.,  1364, 101  S.  W.,  328;  Civil  Code,  Sec.  427. 

i  While  there  is  evidently  much  in  this  case  that  is 
not  revealed  by  the  record,  there  are  several  potent  and 
persuasive  facts  tending  to  show  defendant's  aversion 
to  his  wife  and  the  cruel  treatment  whidh  he  accorded.' 
her.  It  must  be  admitted  that  the  letter  of  July  12th, 
which  contains  statements  that,  according  to  defendant's 
mother,  are  not  sustained  by  the  facts,  if  seriously  in- 
tended, constitutes  an  act  of  unusual  cruelty.  While 
there  is  some  testimony  to  the  effect  that  the  letter  was 
intended  as  a  joke,  yet  we  cannot  escape  the  conclusion 
that  such  is  not  the  case.  There  can  be  found  but  few 
cases  where  a  man  overlooks  the  time  of  his  own  wed- 
ding. The  marriage  itself  began  with  this  show  of  indif- 
ference. This  circumstance  predisposes  us  to  the  con- 
clusion that  when  defendant  wrote  the  letter  in  question 
he  intended  it  to  be  taken  seriously.  Indeed,  his  own 
mother  attempted  to  persuade  him  not  to  write  the  let- 
ter, and  to  prevent  its  delivery  to  Mrs.  Parks.  Had  it 
been  intended  as  a  joke,  he  would  necessarily  have  pro- 
tested against  its  delivery,  and  made  some  effort  to  have 
his  wife  tear  the  letter  up  or  return  it  to  him.  True,  his 
own  mother  did  this,  but  it  does  not  appear  that  he  sym- 
pathized with  her  in  the  effort.  Furthermore,  his  sub-/ 
sequent  letter,  written  in  September,  containing  the  ex- 
expression  **if  you  wish  to  come  to  *h — ,'  '*is  persuasive 
of  the  fact  that  the  letter  of  July  12th  was  not  intended 
as  a  joke,  and  clearly  indicates  that  his  attitude  toward 
plaintiff  had  not  then  changed.  While  some  effort  is 
made  to  show  that  the  word  **h — '*  did  read,  or  was  in- 
i^nded  to  read,  **home,*'  we  fail  to  find  anything  in  the 
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letter  itself,  or  in  his  then  attitude  toward  his  wife,  to 
indicate  this  is  trae.  Indeed,  the  word  **home^^  is  never 
so  abbreviated.  Furthermore,  if  the  word  **home**  had 
been  intended  it  is  by  no  means  probable  that  he  would 
have  used  the  preposition  **to."  The  ordinary  expres- 
sion in  such  a  case  would  be  **if  you  wish  to  come  home  ;** 
not  **if  you  wish  to  come  to  home.'*  While  it  may  be 
true  that  had  it  not  been  for  the  interference  of  others 
the  troubles  between  plaintiff  and  defendant  might  have 
been  adjusted,  yet  it  cannot  be  doubted  that  defendant's 
treatment  of  his  wife  was  such  as  to  place  on  his 
shoulders  the  blame  of  the  separation,  and  to  justify  her 
in  taking  up  her  home  with  her  mother.  There  are  other 
things  in  the  record  which  we  have  not  time  to  enumer- 
ate, but  considered  as  a  whole,  the  facts  developed  in 
Ihe  record  make  out  a  case  of  cruel  and  inhuman  treat- 
ment on  the  part  of  the  defendant.  We,  therefore,  con- 
clude that  plaintiff  is  entitled  to  alimony.  Though  it  is 
true  that  defendant  has  no  estate  of  his  own,  yet  he  ia 
able  to  work.  He  is  also  the  only  child  of  lus  mother,, 
and  will  inherit  from  her  her  estate.  Therefore,  not  only^ 
his  probable  earnings  from  his  own  efforts,  but  his. 
probable  inheritance  from  the  estate  of  his  mother  may 
be  taken  into  consideration.  Muir  v.  Muir,  28  Ky.  L.. 
E.,  1359,  92  S.  W.,  314.  Taking  these  facts  into  con- 
sideration, we  conclude  that  plaintiff  is  entitled  to  ali- 
mony in  the  sum  of  $500,  payable  in  four  installments  of 
$125  each  in  one,  two,  three  and  four  years  from  the 
entry  of  the  judgment  on  the  return  of  this  case.  We  see 
no  reason  to  change  the  allowance  made  to  plaintiff 's  at- 
tomeys.  ^ 

For  the  reasons  indicated,  the  judgment  refus- 
ing  alimony  is  reversed  and  cause  remanded,  with  direc- 
tions to  enter  judgment  in  conformity  with  this  opinion^ 


CaldweQ  and  Drake  ▼•  Pierce. 

(Decided  September  23,  1913). 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Brandi,  First  Division). 

Action — Account— Interest — ^In  an  action  on  an  account  where  a  bal- 
ance Is  found  due  to  the  plaintiff,  interest  should  be  allowed  on 
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snoh  balance  from  the  bringing  of  the  action.  (For  original  opln* 
ion  see  164  K7.,  828). 

BUGBNB  R.  ATTKISSON  for  appellant. 

OIFFORD  &  STEINFBLD  for  appellee. 

Besponse  to  Petition  fob  Beheabikg  by  Chief  Jus- 
TiOB  HoBsoN — ^Reversing. 

Upon  a  reconsideration  of  this  case,  we  conclude  that 
appeUee  should  he  allowed  interest  on  the  balance  found 
due  her  from  the  filing  of  her  petition.  The  judgment  de- 
termines that  this  amount  was  then  due  her,  and  should 
have  been  paid.  The  general  rule  is  that  interest  is  al- 
lowed on  the  balance  due  on  an  account  from  the  bring- 
ing of  the  suit.  (Tobin  v.  South,  18  R.,  350;  Henderson 
^Cotton  Mfg.  Co.  V.  Lowell  Machine  Shops,  86  Ky.,  668.) 
c  The  opinion  is  extended  to  this  extent;  the  judgment 
appealed  from  is  reversed  on  the  cross  appeal;  and  the 
cause  remanded  for  a  judgment  as  above  indicated.  In 
other  respects  the  petition  for  rehearing  is  overruled. 


Pug^  v»  Jackson,  Jr. 

(Decided  Septeml)er  23»  1913). 

Appeal  from  Laurel  Circuit  Court. 

Verdict— Signature  of  Juror  by  Mark.— A  verdict  retnmed  by  nine 
Jurors  Is  valid,  although  one  of  the  Jurors  made  his  signature  by 
making  his  mark,  and  his  signature  was  not  witnessed.  (Fbr 
original  opinion  see  154  Ky.,  649). 

SAM  C.  HARDIN  for  appellant. 

H.  J.  JOHN-SON,  C.  C.  WIU^IAMS  for  appellee. 

Besponse  to  Petition  for  Beheabing  by  Chief  Jus- 
tice HoBSON — Overruling  Petition. 

Section  2268,  Ky.  Stats.,  provides: 

**That  in  all  trials  of  civil  actions  in  the  circuit 
courts,  three-fourths  or  more  of  the  jurors  concurring 
may  return  a  verdict,  which  shall  have  the  same  force 
and  effect  as  if  rendered  by  the  entire  panel.  But  where 
a  verdict  is  rendered  by  a  less  number  than  the  whole 
dury,  it  shall  be  signed  by  all  the  jurors  who  agree  to  it" 
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The  verdict  in  this  case  was  returned  by  nine  jnrors, 
the  name  of  one  of  the  jurots  being  signed  to  the  verdict 
by  mark.  There  was  no  attesting  witness  to  the  signa- 
tnre,  and  it  is  insisted  that  for  this  reason  the  verdict 
was  invalid.  The  question  was  made  in  the  original  brief 
but  by  inadvertance  was  not  discussed  in  tiie  opinion. 
A  cross  mark  for  a  name  or  signature  is  a  signature  or 
signing  by  law  unless  otherwise  provided  by  statute. 
(Maupin  v.  Berkley,  3  R.,  617;  2  Blackstone's  Commen- 
taries, 305.)  In  Meazels  v.  Martin,  93  Ky.,  50,  it  was 
held  that  where  one  signs  his  name  to  a  mortgage  by 
making  his  mark,  it  is  a  good  signature,  although  not  at* 
tested  by  a  witness.  In  Staples  v.  Bedford  Bank,  98 
Ky.y  451,  it  was  held  that  one  who  signs  his  name  to  a 
note  as  surety  by  making  his  mark  is  bound  thereby, 
even  though  there  be  no  attesting  witness. 

Subsection  7  of  section  732  of  the  Civil  Code  provides : 

**The  words  *  signature,*  *  subscription*  and  words  of 
like  import,  include  a  mark  by,  or  for,  a  person  who  can- 
not write,  if  his  name  be  subsc(ribed  to  an  instrument  and 
witnessed  by  a  person  who,  near  thereto,  writes  his  own 
name  as  a  witness." 

But  as  was  pointed  out  in  the  case  above  cited,  this 
provision  only  applies  to  such  writings  as  are  required 
to  be  executed  under  the  provisions  of  the  Civil  Code, 
The  majority  verdict  of  a  jury  is  regulated  by  the  Ken- 
tucky Statutes,  and  the  only  provision  of  the  Kentucky 
Statutes  as  to  a  signature  is  section  468,  which  provides: 

"When  the  law  requires  any  writing  to  be  signed  by 
a  party  thereto,  it  shall  not  be  deemed  to  be  signed  un- 
less the  signature  be  subscribed  at  the  end  or  close  of 
such  writing.'' 

The  signature  of  the  juror  in  question  was  subscribed 
at  the  end  or  close  of  the  writing  and  was  sufficient^  al- 
though made  by  mark,  and  not  attested  by  a  witness. 

Petition  overruled. 


Alexander  v.  Alexander. 

(Decided  September  28,  1918). 

Appeal  from  Owen  Circuit  Court 

Action — ^Action  for  Mistake — ^Limitation. — ^An  action  for  relief  for  mis- 
take cannot  be  maintained  after  ten  years  (from  the  time  the 
transaction  occurred  and  this  rule  applies  in  an  action  by  a 
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sheriff  against  his  deputy  to  correct  a  mistake  In  a  settlement 
made  more  than  ten  years  before  the  action  was  brought.  (For 
original  opinion  see  154  Ky.,  324). 

CLORB.  DICKBRSON  &  CLAYTON,  H.  W.  AL.BXANDER,  H.  O, 
BOTTS  and  W.  A.  LBB  for  appellant. 

W.  B.  MOODY,  J.  D.  VAIiLANDINGHAM  for  appellee. 

Response  to  Petition  fob  Beheabinq  by  Chief  Jttb- 
HCB  Hobson— Overruling  Petition. 

Under  section  2519,  Kentucky  Statutes,  an  action  for 
relief  from  fraud  or  mistake  may  be  brought  within  five 
years  after  the  fraud  or  mistake  was  discovered,  or 
might  have  been  discovered  by  ordinary  diligence;  **but 
no  such  action  shall  be  brought  ten  years  after  the  time 
of  making  the  contract  or  the  perpetration  of  the  fraud'* 
Under  this  statute  it  has  been  repeatedly  held  that  no 
action  for  relief  for  fraud  or  mistake  can  be  maintained 
after  the  lapse  of  ten  years  after  the  transaction  oc- 
curred. This  action  was  begun  on  February  9,  1911. 
The  settlements  between  appellant  and  his  deputy  for 
the  years  1898  and  1899  were  made  more  than  ten  years 
before  the  action  was  brought.  The  action  was,  there- 
fore, brought  too  late  to  obtain  relief  against  these  set- 
tlements, although  appellant  discovered  the  mistake 
within  five  years  before  the  action  was  brought  (Green 
Co.  V.  Howard,  127  Ky.,  379.) 

Petition  overruled. 


Davit  V.  Commonwealth. 

(Decided  Septemoer  24,  1913). 

Appeal  from  Fayette  Circuit  Court. 


V 


Verdict— Verdict  in  Criminal  Case  Will  Not  Be  Disturbed  Unless 
Palpably  Against  Evidence.— The  court  will  not  disturb  a  verdict  tn 
a  criminal  case  unless  palpably  against  the  evidence,  and  under 
this  rule,  a  verdict  finding  the  defendant  guilty  of  stealing  money 
will  not  be  disturbed  when  based  on  circumstances  on  which  the 
conclusion  of  the  Jury  was  not  palpably  unwarranted. 
Larceny— EMdence  of— Competency. — ^When  the  defendant  has  la 
his  possession  soon  after  the  theft,  a  large  sum  of  money,  when 
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he  had  none  before,  this  Is  a  comp.tent  fact,  though  the  money 
he  so  had  is  not  identified  with  that  stolen* 

FRED  FARRIS  for  appellant 

JAMES  QARNETT,  Attorney  General  D.  O.  MYATT,  Assistant 
Attorney  General,  for  appellee. 

Opinion  of  the  Coubt  by  Chief  Justice  Hobson — 
Affirming. 

Joe  Davis  was  indicted  in  the  Fayette  Circuit  Court 
for  grand  larceny,  in  stealing  from  Harry  Hill  $100 ;  and 
having  been  foimd  guilty,  he  appeals  from  the  judpnent 
entered  on  the  verdict,  insisting  that  the  evidence  is  in- 
sufficient to  warrant  a  conviction. 

The  facts  shown  by  the  evidence  are  about  these: 
Harry  Hill  was  75  years  old.  He  was  a  pensioner  and 
was  paid  on  Saturday,  June  1,  $117,  $100  of  this  being 
in  $10  bills.  Hill  lived  in  a  house  which  consisted  of 
three  rooms,  one  behind  the  other.  Hill  occupied  the 
center  room,  Davis  the  room  back  of  him,  and  a  man 
named  Coleman  the  front  room.  The  bolt  on  the  door 
between  Hill's  room  and  Coleman's  room  was  on  Hill's 
side  of  the  door;  the  bolt  on  the  door  between  Hill's 
room  and  Davis'  was  on  Da^s'  side  of  the  door.  On 
Sunday  evening  Hill  was  in  his  room  alone,  and  placed 
his  money  in  a  pocket  of  his  vest  which  he  hung  up  on 
the  wall.  It  began  to  rain  so  he  could  not  go  out,  and  he 
fell  asleep.  Both  doors  were  closed.  When  he  waked 
up  his  money  was  gone  and  the  door  between  him  and 
Coleman  was  still  bolted,  but  the  door  between  his  room 
and  Davis,  was  not  fastened.  Davis  owed  Hill  $4.50  for 
room  rent.  Hill  asked  Davis  the  next  morning  for  his 
rent.  Davis  gave  him  one  dollar  and  said  that  he  had 
only  sixty  cents  left,  and  he  was  going  to  buy  him  some- 
thing to  eat  with  that;  that  this  was  all  the  money  he  had. 
On  that  day,  Davis  deposited  with  another  to  hold  for 
him  $60  in  ten  dollar  bills,  saying  that  he  had  made  the 
money  on  a  horse  race.  On  that  evening  he  was  treating 
another  and  had  more  than  $10  in  silver.  On  that  night 
Hill  heard  him  tell  his  wife  that  he  had  got  some  money 
and  was  going  away.  The  next  morning  Hill  saw  him 
with  a  new  pair  of  pants  on  and  had  him  arrested. 
Davis  told  the  detective  who  arrested  him  that  he  won 
tJie  $60  on  a  horse  race,  but  he  did  not  know  the  name  of 
the  horse;  that  the  race  was  run  at  Baltimore.    Davis 
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testified  that  he  had  $35  which  he  had  made  and  saved; 
that  he  put  this  in  the  hands  of  a  man  named  Williams 
to  het  on  the  Derhy  at  Louisville^  and  that  WUliams  paid 
him  $60  as  his  part  of  what  they  had  after  the  betting. 
Williams  was  not  produced  at  the  trial,  and  no  effort  ap- 
pears to  have  been  made  to  obtain  his  testimony.  Davis 
admits  that  he  did  not  sleep  at  home  Sunday  night,  and 
was  not  there  when  Hill  discovered  the  loss  of  his  money. 
His  account  of  how  he  came  by  the  $60  and  the  pair  of 
pants  is  unsatisf  actory,  and  we  cannot  say  that  the  con- 
elusion  of  the  jury  was  unwarranted,  although  he  proved 
by  a  number  of  witnesses  that  he.  was  of  good  character. 
The  parties  were  all  negroes,  and  while  there  was  some 
conflict  in  the  testimony,  the  fact  that  the  money  was 
stolen  is  indubitably  established.  Davis'  conduct  on 
Monday  was  that  of  a  man  who  had  suddenly  come  into 
the  possession  of  money,  and  if  his  evidence  is  true,  he 
had  had  the  $60  for  some  days. 

While  it  is  true  the  six  ten  dollar  bills  which  Davis 
gave  to  another  to  keep  for  him  were  not  identified  in 
any  way  with  the  ten  dollar  bills  which  Hill  had  lost,  the 
fact  that  Davis  had  this  much  money  on  Monday  when 
he  had  not  the  money  Monday  morning  to  pay  his  rent^ 
was  a  competent  circumstance  to  show  tibat  he  had  gotten 
HilPs  money.  The  fact  being  established  that  Hill's 
money  had  been  stolen,  the  question  to  be  determined 
was,  who  stole  it.  And  this  proof  was  competent  on 
that  question.  When  money  has  been  stolen,  the  State 
may  identify  the  person  who  stole  it  by  circumstantial 
evidence,  and  the  fact  that  a  i>er8on  has  soon  afterwards 
an  unusual  quantity  of  money,  which  he  did  not  have 
before,  is,  when  coupled  with  other  circumstances,  con- 
vincing evidence,  although  the  identity  of  the  money 
wdth  that  stolen  is  not  shown.  The  case  does  not  turn 
on  the  identity  of  the  six  ten  dollar  bills  with  the  ten 
ten  dollar  bills,  which  were  stolen  from  Hill.  The  ques- 
tion to  be.  determined  being,  who  stole  Hill's  ten  ten  dol- 
lar bills,  the  jury  had  a  right  to  take  into  consideration 
Davis'  opportunity  to  get  the  money,  his  leaving  Ms 
house  in  the  night  and  spending  the  night  elsewhere,  his 
being  without  money  theretofore,  his  having  money  the 
next  day,  his  unusual  spending  of  money  as  well  as  his 
unsatisfactory  explanation  of  these  facts. 

Judgment  aflBrmed. 
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Caulder,  et  aL  ▼•  Chenauk's  Executor. 

(Decided  Septenirber  24,  islS). 

Appeal  from  Garrard  Circuit  Court. 

1*  Infonts— Sale  of  Infant's  Real  Estate.— It  Is  iflrmly  settled  by 
an  unbroken  line  of  decisions  of  this  court  that  the  powers  of 
courts  of  equity  to  sell  an  infant's  real  estato,  or  that  of  persons 
under  disability,  are  statutory  and  not  inherent;  and  that  tHe 
statute  providing  for  such  a  sale  must  be  followed. 

2.  Judicial  Sales. — If  a  Judicial  sale  as  made  was  authorized  under 
any  one  section  of  the  Code,  it  is  a  valid  sale,  although  the  parties 
may  through  caution  or  carelessness,  also  have  attempted  to  Join 
other  or  additional  unauthorized  grounds  for  the  sale. 

Z,  Judicial  Sales — Sale  of  Land  for  Re-investment — Jurisdiction. — 
Where  the  mother  owned  absolutely  an  undivided  interest  in  a 
farm,  and  the  remaining  interest  therein  was  owned  by  her  chil^ 
dren  subject  to  the  mother's  right  of  dower  and  said  farm  was 
indivisible,  and  it  was  shown  to  be  to  the  interest  of  all  the  par- 
ties to  sell  it  and  re-invest  the  proceeds  in  other  land,  the  circuit 
court  had  Jurisdiction  under  section  491  of  the  Civil  Code  to  order 
a  sale  for  that  purpose. 

4.  Infants — ^Appointment  of  Quardian  Ad  Litem. — ^Where  a  guardiiin 
ad  litem  for  an  infant  defendant  was  prematurely  appointed  before 
the  infant  had  ibeen  properly  summoned,  and  the  court  subse- 
quently entered  an  order  approving  and  ratifying  the  former 
appointment  of  the  guardian  ad  litem  who  thereafter  filed  his  an- 
swer as  required  by  law,  the  order  of  approval  and  ratification  was 
equivalent  to  a  reappointment  of  the  guardian  ad  litem,  and  his 
subsequent  representation  of  the  infant  by  filing  his  answer,  sat- 
isfied the  requirements  of  .the  Code  of  Practice. 

GREENLEAF  &  HERRINGTON  for  appellants. 

T.  L.  BDELEN,  R.  H.  TOMLINSON  and  LEWIS  L.  WALKER  for 
appellees. 

Opinion  of  the  Court  by  Judge  Miller — ^Affirming, 

In  September,  1906,  the  appellant,  Axia  Caulder,  then 
Axia  Wages,  and  her  husband,  John  Wages,  bought  the 
**Walden  Farm^'  of  216  acres,  lying  about  two  miles 
from  Lancaster,  for  $15,785.52.  Of  this  sum  $500  was 
paid  in  cash;  $12,000  was  jointly  paid  on  January  2, 
1907,  and  for  the  remaining  $3,285.52  John  and  Axia 
Wages  executed  their  joint  promissory  note,  bearing 
interest  from  January  1,  1907. 

John  Wages  died,  and  his  wife,  Axia,  subsequently 
married  Dallas  Candler.    By  his  first  wife,  John  Wages 
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left  four  ehildren,  and  by  Axia,  his  second  wife,  he  left 
five  children,  Martha,  Tilton,  Hugh,  Cleo  and  Julia 
Wages. 

On  January  22, 1908,  Axia  Candler  paid  the  lien  note 
given  for  the  unpaid  purchase  money  on  the  **Walden 
Farm,'^  which  amounted,  at  that  time,  to  $2,487.72.  In 
the  meantime  she  had  also  bought  the  interests  of  John 
Wages'  four  children  by  his  first  marriage.  She  thus  be- 
came the  owner  of  a  one-half  interest  in  fee,  and  the 
owner  in  fee  of  four-ninths  of  the  other  half,  with  a 
dower  interest  in  the  remaining  five-ninths  of  that  half. 

On  January  28,  1908,  six  days  after  she  paid  the 
lien  note,  Axia  Caulder  individually,  and  as  gaurdian  of 
her  four  infant  children,  filed  a  petition  in  the  Garrard 
Circuit  Court,  setting  up  the  combined  ownership  of  the 
farm ;  her  payment  of  the  lien  note  out  of  her  individual 
ftmds  which  she  alleged  she  had  done  for  the  purpose  of 
protecting  the  property  and  to  prevent  it  from  being  sold 
for  debt;  that  she  was  willing  to  take  her  dower  inter- 
est in  money  under  the  life  tables,  she  being  then  thirty 
years  of  age;  describing  the  property  by  metes  and 
bounds,  and  alleging  that  it  could  not  be  divided  without 
materially  impairing  its  value;  that  it  was  in  possession; 
and  praying  that  the  land  be  sold,  and  after  the  payment 
of  costs,  Axia  Caulder  be  first  paid  the  $3,487.72;  that 
she  next  be  paid  her  dower  in  money,  estimated  under 
the  life  tables,  and  that  the  residue  be  divided  between 
the  owners  of  the  land.  This  action  was  on  petition,  and 
no  process  was  issued  or  served  upon  any  one,  and  no 
proof  was  taken.  The  petition  was*not  verified,  and  it 
was  signed  only  by  the  attorneys  for  the  plaintiffs.  On 
March  25,  1908,  a  judgment  was  entered,  describing  the 
land  and  directing  its  sale,  but  without  specifying  the 
purpose  thereof.    This  judgment  was  never  executed. 

On  February  17,  1909,  Axia  Caulder,  in  her  own 
right,  and  her  five  children  by  their  naother  as  their  stat- 
utory guardian  joining  as  plaintiffs,'  filed  an  amended 
petition  making  her  five  children  defendants;  alleging 
iier  guardianship  of  the  children;  the  ownership  of  the 
'.  and  in  the  several  parties ;  that  the  property  was  not  a 
good  investment  for  the  infants,  and  that  their  interests 
therein  would  be  benefited  by  a  sale  of  the  land  and  the 
reinvestment  of  the  proceeds  in  other  property,  for 
these  reasons;  (1)  because  the  property  could  not  be  di- 
vided without  materially  impairing  its  value,  and  other 
property  could  be  purchased  which  could  be  divided;  (2) 
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that  there  was  ''an  indebtedness  on  the  property  which 
must  be  paid/'  and  that  a  sale  was  necessary  for  that 
purpose;  and,  (3)  that  after  the  payment  of  said  indebt- 
edness the  residue  of  the  purchase  money  could  be  in- 
vested in  a  farm  which  would  yield  a  greater  income  in 
proportion  to  its  value  than  the  one  sought  to  be  sold. 
The  petition  asked  that  the  infants  should  have  the  same 
interest  in  the  reinvestment  as  they  had  in  the  ''Walden 
Farm"  which  they  sought  to  sell,  and  that  the  former 
judgment  of  March  25,  1908,  which  had  never  been  exe- 
cuted, should  be  set  aside  because  no  proof  had  been 
taken  to  support  the  judgment,  and  no  bond  had  been 
given  to  protect  the  interests  of  the  infants;  and  further, 
because  it  would  be  beneficial  to  the  infants  to  have  a 
sale  of  said  land  for  a  reinvestment  of  the  proceeds.  The 
amended  petition  further  prayed  that  the  land  be  sold 
for  the  purpose  therein  set  out;  and,  after  the  payment 
of  debts  and  costs  against  the  same,  that  the  residue  of 
the  proceeds  of  the  sale  be  reinvested  in  other  land  ac- 
cording to  the  rights  of  the  parties  as  therein  set  forth, 
and  that  a  guardian  ad  litem  be  appointed  to  represent 
the  infants.  On  February  19,  1909,  Walker  was  ap- 
pointed guardian  ad  litem  for  the  infant  defendants,  and 
summons  was  served  the  same  day  upon  the  isiant, 
Martha  Wages,  who  was  over  fourteen  years  of  age,  by 
delivering  a  copy  thereof  to  her,  and  upon  the  other  in- 
fants, who  were  imder  fourteen  years  of  age,  by  deliver- 
ing a  copy  of  the  summons  to  their  guardian  ad  litem. 
Proof  was  taken,  showing  that  the  land  was  indivisible, 
badly  run  down,  with  no  dwelling  upon  it,  and  that  it 
would  be  to  the  interest  of  all  concerned  to  have  it  sold, 
and  the  proceeds  reinvested  in  a  farm  which  would  be 
more  suitable  for  their  purpose,  and  free  from  debt. 
Although  the  petition  and  the  amended  petition  of  Feb- 
ruary 17,  1909,  recited  that  Axia  Caulder  was  then  the 
statutory  guardian  of  her  five  childem,  she  was  not  so 
appointed  until  February  25,  1909;  but  by  a  secoijd 
amended  petition,  filed  March  12,  1909,  she  again  set  up 
her  appointment  as  guardian  of  her  children  in  the  Gar- 
rard County  Court,  and  her  qualification  as  such  guar- 
dian. On  July  6,  1909,  the  former  appointment  of  the 
guardian  ad  litem  for  the  infant  defendants  was  ap- 
proved and  ratified  by  an  order  of  court,  and  the  guar- 
dian ad  litem  filed  his  answer  on  that  day.  On  the  same 
day  the  former  judgment  was  spt  aside.  Oij  July  9, 1909,, 
a  judgment  was  entered,  granting  the  relief  sought  by 
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the  petition,  adjudgiiig  that  the  land  could  not  be  divided 
without  materially  impairing  its  value;  that  it  would 
be  beneficial  to  the  infant  defendants  and  the  plaintiffs 
to  sell  the  land  for  the  purpose  of  investing  the  proceeds 
of  sale  in  otiher  lands,  and  to  pay  the  indebtedness 
against  it;  that  after  the  payment  of  the  indebtedness, 
each  party  was  to  have  the  same  interest  in  the  land  in 
which  the  proceeds  should  be  invested  as  they  respective- 
ly had  in  the  '^Walden  Farm''  therein  ordered  to  be 
sold;  and,  said  farm  was  ordered  to  be  sold  for  the  pur- 
pose aforesaid. 

On  August  23,  1909,  the  land  was  sold  to  J.  W.  El- 
more and  David  Chenault  for  $15,007,  for  which  they 
executed  their  bonds.  Elmore  subsequently  assigned  the 
benefit  of  his  bid  to  David  Chenault,  who  paid  the  pur- 
chase money  into  court,  with  interest,  amounting  in  the 
aggregate  to  $15,457.21.  A  subsequent  judgment  of  re- 
investment was  entered  on  December  1,  1909,  which,  for 
the  first  time,  in  terms,  adjudged  that  Axia  Caulder  had 
a  debt  against  the  Walden  Farm  and  the  proceeds  of 
sale,  for  $3,876.00,  which  was  ordered  to  be  paid,  and 
that  the  residue  of  the  purchase  money,  amounting  to 
$10,592.41,  after  the  payment  of  the  debt,  costs,  taxes^ 
and  expenses  of  the  jsuit,  be  invested  in  other  lands,  of 
which  last  named  sum  it  was  adjudged  that  Axia  Caulder 
owned  one-half  absolutely,  and  three-ninths  of  the  other 
half  absolutely;  that  each  of  her  five  children  owned  one- 
ninth  of  one-half  of  said  sum,  subject  to  the  dower  right 
of  their  mother  in  their  interests.  The  judgment  further 
directed  the  commissioner  to  reinvest  the  net  proceeds 
in  the  purchase  of  the  '* College  Hill  Farm*'  of  253  acres 
in  Madison  County  from  David  Chenault,  for  $13,390.00, 
and  recited  that  Axia  Caulder  was  willing  to  pay  the  dif- 
ference of  $2,797.59  between  the  net  sum  on  hand  for 
reinvestment,  and  the  purchase  price  of  said  land,  and 
that  each  vendor  should  have  the  same  interest  in  the 
** College  Hill  Farm*'  which  she  or  he  had  owned  in  the 
** Walden  Farm,"  which  had  theretofore  been  specifically 
recited  in  the  judgment.  The  commissioner  was  di- 
rected to  take  a  deed  from  Chenault  and  wife  to  Axia 
Chaulder  and  her  five  children,  each  **to  have  an  inter- 
est therein  equal  to  one-ninth  of  one-half  of  said  resi- 
duary sum  of  $10,592.41,  in  proportion  to  the  purchase 
price  of  said  farm,  subject  to  the  dower  right  of  said 
Axia  Caulder — and  the  residue  of  said  farm  shall  belong 
to  said  Axia  Caulder."    The  commissioner  executed  ti^e 
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deed  to  Chenanlt  for  the  **;Walden  Farm''  in  exchange 
for  Chenanlt's  deed  to  the  "College  Hill  Farm,''  and 
his  acts  were  approved.  Two  aflSdavits  were  filed,  show- 
ing-that  the  **  College  Hill  Farm/^  in  which  the  rein- 
vestment had  been  made,  was  worth  $60.00  an  acre.  It 
was  taken  in  the  reinvestment  at  about  $53.00  per  acre. 

David  Chenanlt  died  in  April,  1910.  On  December 
16,  1911,  Axia  Canlder,  and  her  five  children,  by  their 
mother  as  their  statutory  guardian,  jointly  entered  a 
motion  in  this  action  to  vacate  and  set  aside  the  judg- 
ment and  sale  made  thereunder,  and  all  the  subsequent 
proceedings,  upon  the  ground  that  they  were  void. 

Several  grounds  are  assigned  as  the  basis  of  the 
motion,  but  the  two  principal  grounds,  and  under  which 
the  others  may  be  considered,  are  (1)  that  the  suit  waij 
brought  under  section  489,  subsection  5,  of  the  Civil 
Code,  and  the  sale  was  void  because  no  bond  was  given 
to  the  infants  as  required  by  section  493  of  the  Code; 
and  (2)  that  the  action  was  not  brought  by  the  statutory 
guardian  of  the  infants — she  not  having  been  appointed 
guardian  until  after  the  amended  petition  had  been  filed. 
On  the  other  hand,  the  Chenanlt  heirs  contend  the  suit 
was  brought  under  subsection  1  of  section  489  of  the 
Code,  to  sell  the  land  for  the  payment  of  the  ancestor 's- 
debt,  as  well  as  under  section  490,  subsection  2,  for  a 
sale  of  the  land  and  a  division  of  the  proceeds  on  account 
of  its  indivisibility  and  section  491  for  a  sale  of  the  land 
for  reinvestment  in  other  land ;  and  that  no  bond  to  the 
infants  is  required  in  a  sale  under  either  of  those  sec- 
tions. They  further  claim  that  in  no  event  was  the  sale 
void  as  to  Mrs.  Canlder,  because  it  was  made  upon  her 
application. 

The  chancellor  overruled  the  motion  to  set  aside  the 
judgment  and  sale,  and  from  that  order  Mrs.  Canlder 
and  her  children  prosecute  this  appeal. 

We  will  consider  the  questions  in  the  order  in  which 
they  are  above  stated. 

1.  Was  the  sale  void!  It  is  firmly  settied  by  an  un- 
broken line  of  decisions  of  this  court  that  the  powers  of 
courts  of  equity  to  sell  an  infant's  real  estate,  or  that  of 
persons  under  disability,  are  statutory  and  not  inherent; 
and  that  the  statute  providing  for  such  a  sale  must  be 
followed.  Meddis  v.  Bull,  13  Ky.  L.  E.,  767 ;  18  S.  W.,  6 ; 
Walker  v.  Smyser,  80  Ky.,  620;  Liter  v.  Fishback,  25  Ky. 
L.  R,  260;  75  S.  W.,  232;  Elliott  v.  Fowler,  112  Ky.,  376. 
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Subject  to  the  payment  of  the  $3^876  due  Axia  Caul- 
der,  the  title  to  the  **Walden  Farm'*  was  held  as  fol- 
lows: One-half  by  Axia  Canlder,  absolutely,  plus  four- 
ninths  of  the  other  half  absolutely,  giving  her  a  fee  in 
thirteen-eighteenths,  and  a  dower  interest  in  the  remain- 
ing five-eighteenths,  with  the  fee  of  the  five-eighteenths 
in  the  five  children. 

The  several  statutory  provisions  relied  upon  by  the 
parties,  are  as  follows : 

Subsection  1  of  section  489,  and  subsection  2  of  sec- 
tion 490  and  section  491  of  the  Civil  Code  of  Practice, 
under  either  of  which  appellees  would  sustain  the  sale, 
read  as  follows : 

**Sec.  489.  A  vested  estate  of  an  infant  or  of  a  per- 
son of  unsound  mind,  in  real  property,  may  be  sold  by 
order  of  a  court  of  equity — 

**1.  For  the  payment  of  any  debt  or  liability  of  his 
ancestor  or  devisor  with  which  he  may  be  legally  charge- 
able, in  an  action  brought  against  him  pursuant  to  sec- 
tion 428 ;  or  in  an  action  brought  against  him  by  a  credi- 
tor of  the  ancestor  or  devisor,  unless  it  be  enjoined  pur- 
suant to  section  436. 

**Sec.  490.  A  vested  estate  in  real  property  jointly 
owned  by  two  or  more  persons  may  be  sold  by  order  of 
a  court  of  equity,  in  an  action  brought  by  either  of  them, 
though  the  plaintiff  or  defendant  be  of  unsound  mind  or 
an  infant — 

**2.  If  the  estate  be  in  possession  and  the  property 
cannot  be  divided  without  'materially  impairing  its 
value,  or  the  value  of  the  plaintiff  *s  interest  therein." 

Section  489,  subsection  5,  under  which  appellants 
contend  the  sale  was  made,  reads  as  follows: 

*^A  vested  estate  of  an  infant  or  of  a  person  of  un- 
sound mind,  in  real  property,  may  be  sold  by  order  of 
a  court  of  equity — 

**5.  In  an  action  against  a  person  of  unsound  mind 
by  his  committee ;  or  against  an  infant  by  his  guaridan ; 
or,  if  the  infant  be  a  married  woman,  by  her  husband, 
if  he  be  twenty-one  years  of  age,  if  not,  by  her  next 
friend,  for  a  sale  of  the  estate  and  investment  in  other 
property. '^ 

Section  491  reads  as  follows : 

'*In  an  equitable  action  by  the  owner  of  a  particular 
estate  of  freehold  in  possession,  or  by  his  guardian  or 
committee  if  he  be  an  infant  or  of  unsound  mind,  against 
the  owner  of  the  reversion  or  remainder,  though  he  be 
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an  infant  oi*  of  nnsonnd  mind,  and  against  the  ownex  of 
the  particular  estate  if  he  be  an  infant  or  of  unsound 
mind;  or,  if  the  remainder  be  contingent,  against  the 
person,  if  in  being,  in  whom  it  would  have  vested  if  the 
contingency  had  happened  before  commencement  of  the 
action,  though  he  be  an  infant  or  of  unsound  mind,  and 
against  the  owner  of  the  particular  estate  if  he  be  an 
infant  or  of  unsound  mind — ^real  property  may  be  sold 
for  investment  of  the  proceeds  in  other  real  property.'' 

The  statutory  provisions  requiring  a  bond  to  be  given 
to  infants  in  cases  wherein  their  land  is  sold,  are  found 
in  sections  493  and  497  of  the  Civil  Code.  Section  49$ 
provides  ihat,  subject  to  the  provisions  of  sections  491, 
496  and  497,  and  except  the  cases  mentioned  in  subsec- 
tion 2  of  section  489,  the  guardian  must  execute  a  bond, 
with  approved  surety,  to  the  infant  before  the  sale  is 
ordered,  and  that  if  the  bond  be  not  given,  the  sale  will 
be  void. 

Section  497  further  provides,  that  in  the  action  men- 
tioned in  subsection  2  of  section  490,  the  share  of  the 
infant  shall  not  be  paid  by  the  purchaser,  but  shall  re- 
main a  lien  on  the  land  until  the  infant  become  of  age, 
or  until  his  guardian  execute  a  bond  as  required  by  sec- 
tion 493. 

In  Elliott  V.  Fowler,  112  Ky.,  397,  we  expressly  held 
that  where  the  bond  required  by  section  493  of  the  Civil 
Code  of  Practice  had  not  been  executed  to  the  infant,  the 
judgment  and  sale  were  void;  that  the  infant  lost  no 
rights  under  them,  and  the  purchaser  took  none. 

If  the  sale  in  this  case  was  made  either  under  sub- 
section 1  of  section  489,  to  pay  the  debt  of  the  ancestor, 
or  under  subsection  2  of  section  490  because  of  its  in- 
divisibility, as  appellees  contend,  the  sale  to  the  extent 
it  was  necessary  to  pay  the  debt  is  not  void  for  a  failure 
to  give  the*bond  to  the  infant,  since  section  493  expressly 
excepts  sales  under  section  489,  while  section  497  provides 
that  the  infant's  share  of  the  purchase  money  in  a  sale 
under  section  490,  shall  remain  a  lien  upon  the  land  in 
case  the  bond  required  by  section  493  was  not  given. 

Furthermore,  if  the  sale  is  made  under  section  491^ 
which  provides  for  a  sale  of  land  in  which  one  person 
owns  a  particidar  estate,  with  the  reversion  or  remainder 
in  another,  for  a  reinvestment  of  the  proceeds  in  other- 
real  property,  no  bond  is  required  to  be  given  an  infant 
owner,  but  the  court  is  expressly  required  by  subsection 
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5  of  section  493  to  retain  control  of  the  funds  nntil  they 
be  reinvested. 

But,  if  this  sale  was  made  under  subsection  5  of  sec- 
tion 489  for  a  sale  of  the  infant's  estate,  and  an  invest- 
ment of  the  proceeds  in  other  property,  as  is  claimed  by 
the  appellants,  the  bond  was  necessary,  and  the  failure 
to  give  it  rendered  the  sale  void. 

It  will  be  noticed  that  subsection  1  of  section  489  pro- 
vides for  the  sale  of  land  owned  solely  by  the  infant; 
while  subsection  5  of  the  same  section  provides  for  a 
sale  of  lands  similarly  held  for  reinvestment  in  other 
property.  On  the  other  hand,  subsection  2  of  section  490 
provides  for  a  sale  of  land  jointly  owned  by  two  or  more 
persons  when  it  cannot  be  divided  without  materially 
impairing  its  value ;  while  section  491  provides  for  a  sale 
of  the  entire  estate  for  a  reinvestment  of  tlje  proceeds 
where  there  is  a  particular  estate  owned  by  one  person, 
with  the  reversion  or  remainder  in  another. 

These  several  sections  of  the  Code  thus  provide  for 
the  sale  of  land  in  a  judicial  proceeding  in  cases  where 
the  title  and  possession  are  held  in  any  of  the  several 
ways  above  pointed  out.  In  some  cases  a  bond  to  the 
infant  is  required,  while  in  others  it  is  not  required,  and 
the  dijBBculty  in  this  case  arises  out  of  the  peculiar  facts, 
which  may  be  considered  as  bringing  the  case  within  the 
scope  and  meaning  of  two  sections  of  the  Code,  one  of 
which  requires  the  bond  to  the  infants,  while  the  other 
does  not. 

In  applying  the  rule  to  the  case  at  bar,  we  will  dis- 
regard the  original  petition  and  the  first  judgment  there- 
under of  March  25,  1908,  since  it  was  abandoned  and 
treated  as  ineffectual  by  the  amended  petition  of  Febru- 
ary 17,  1909,  which  expressly  asked  that  it  be  set  aside; 
which  was  done.  Treating  the  case  therefore,  as  having 
really  started  with  the  amended  petition,  we  find  it  to  be 
a  petition  by  Axia  Caulder  in  her  own  right,  and  as  guar- 
dian, against  her  five  children,  and  asking  a  sale  of  the 
land  because  the  interest  of  the  infants  therein  would  be 
benefited  by  a  reinvestment  of  the  proceeds  in  other 
property.  She  owned  absolutely  an  undivided  interest 
in  the  land;  the  remaining  interest  was  owned  by  her 
children,  subject  to  her  right  of  dower.  ^  She  was  the 
owner  of  a  particular  estate  of  freehold  in  possession. 
Her  children  owned  the  remainder.  The  property  was 
indivisible  and  it  was  to  the  interest  of  all  the  parties  to 
sell  it   and   reinvest   the   proceeds  in   other  property. 

Digitized  by  VjOOQIC 


Catdder  v,  Chenault's  Exr.  785 

Dower  had  not  been  assigned  her.  There  had  been  no 
partition  of  the  property.  Each  of  the  infants  owned 
an  interest  in  the  property  as  a  whole,  and  this  interest 
was  subject  to  the  particular  estate  of  their  mother  in 
the  property  as  a  whole.  As  it  is  quaintly  expressed  in 
the  common  law  books,  each  of  the  tenants  in  common 
was  seized  per  my  et  per  tout.  The  property  being  in- 
divisible and  the  interest  of  all  the  parties  requiring  a 
sale  for  the  reinvestment  of  the  proceeds  in  other  prop- 
erty, the  court  had  jurisdiction  under  section  491  to 
order  the  sale  for  this  purpose. 

Subsection  5  of  section  493  provides: 

"In  the  case  mentioned  in  section  491,  the  court 
ordering  the  sale  shall,  by  its  commissioner,  retain  the 
custody  and  control  of  the  fund  realized  by  the  sale  until 
the  same  is  reinvested  in  real  estate,  or  in  such  other 
property  as  the  funds  of  persons  under  disability  may 
be  invested  by  authority  of  law,  and  the  court  shall  order 
the  money  to  be  paid,  by  its  conmaissioner,  directly  to 
the  person  from  whom  the  purchase  for  reinvestment 
is  made,  and  to  no  other  person,  and  in  which  case  no 
bond  shall  be  required.^* 

The  court  followed  the  statute  and  retained  the  cus- 
tody and  control  of  the  fund  realized  by  the  sale  until 
it  was  reinvested  in  other  real  estate. 

The  purpose  of  section  493  of  the  Code  requiring  that 
the  guardian  of  the  infant  must  execute  a  bond  as  there- 
in provided  in  certain  cases  is  for  the  protection  of  the 
infant,  to  secure  to  him  the  purchase  money  of  the  land 
when  it  comes  into  the  hands  of  the  guardian.  The  rea- 
son that  certain  classes  of  case  are  excepted  out  of  the 
operation  of  the  section  is  that  in  those  cases  the  money 
does  not  come  to  the  hands  of  the  guardian.  The  law 
does  not  contemplate  that  a  vain  thing  shall  be  done,  and 
it  does  not  require  that  the  guardian  shall  give  the  bond 
in  those  cases  where  no  money  is  to  come  to  his  hands ; 
for  the  bond  in  this  class  of  cases  would  be  an  idle  form. 
In  the  case  at  bar,  the  suit  having  been  brought  for  the 
reinvestment  of  the  fund  in  other  lands,  no  money  was 
to  come  to  the  hands  of  the  guardian.  In  sales  made 
under  subsection  2  of  section  490,  the  interest  of  the  in- 
fant is  required  to  remain  a  lien  on  the  land  until  the 
infant  becomes  of  age  or  the  guardian  executes  a  bond. 
This  provision  applies  in  those  cases  where  the  interest 
of  the  infant  is  separated  from  the  other  interest  It  has 
no  application  where  the  sale  is  made  under  section  491 
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for  the  reinvestment  of  the  proceeds  in  other  property. 
The  debt  of  the  ancestor  had  to  be  paid,  and  in  so  far 
as  a  sale  was  ordered  for  this  purpose,  no  bond  was  re- 
qnired.  The  sale  was  made  solely  for  the  two  purposes 
indicated,  and,  therefore,  under  the  provisions  of  the 
Code,  the  sale  was  not  invalid  because  no  bond  was  exe- 
cuted by  the  guardian. 

Subsection  4  of  section  492  provides  that  in  the  ac- 
tion mentioned  in  section  491  facts  must  be  stated  in  the 
petition,  and  must  be  proved  showing  that  the  sale  will 
benefit  the  parties  interested  in  the  property.  All  the 
facts  alleged  and  all  the  facts  proved  were  relevant  to 
show  the  necessity  for  the  sale  of  the  property  as  a 
whole,  and  the  reinvestment  of  the  proceeds  in  other 
property.  The  sale  being  authorized  under  the  sections 
of  the  Code  we  have  indicated,  it  is  a  valid  sale  although 
the  parties  may  have  also  attempted  to  sustain  it  under 
other  sections,  or  upon  other  grounds. 

2.  Was  the  circuit  court  without  jurisdiction  because 
Mrs.  Caulder,  the  plaintiff,  was  not  the  guardian  of  her 
children  when  she  filed  her  amended  petition  on  Feb- 
ruary 17,  1909 t 

This  objection  is  based  upon  the  theory  that  this 
action  was  brought  under  subsection  5  of  section  489  for 
a  sale  of  the  infants'  estate,  and  the  reinvestment  of  the 
proceeds  in  other  property.  That  statute  requires  such 
an  action  to  be  brought  against  an  infant  by  his  guar- 
dian; and,  it  is  insisted  that  as  Mrs.  Caulder  was  not 
the  guardian  at  the  time  the  amended  petition  was  filed, 
the  statute  was  not  satisfied  and  that  the  judgment  is 
invalid.  We  have  above  pointed  out,  however,  that  this 
action  was  brought  under  section  491  by  Mrs.  Caulder 
ip  her  own  right,  and  that  being  true  the  objection  is 
without  merit.  Furthermore,  by  her  second  amended 
petition  of  March  12,  1909,  Mrs.  Caulder  truthfully  set 
up  her  appointment  and  qualification  as  guardian  of  her 
children ;  and  the  action  having  proceeded  regularly  from 
that  time,  the  mistake  theretofore  made  was  corrected. 

And,  although  the  appointment  of  Walker  as  guar- 
dian ad  litem  on  February  19,  1909,  before  the  infants 
had  been  properly  summoned,  was  irregular,  the  irregu- 
larity was  fully  corrected  by  the  order  of  July  6,  1909, 
in  which  the  former  appointment  of  Walker  as  guardian 
ad  litem  was  formally  approved  and  ratified  by  an  order 
of  court,  and  Walker  thereafter  filed  his  answer  as  re- 
quired by  law.    The  most  the  court  was  required  to  do 
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was  to  appoint  a  new  guardian  ad  litem,  and  its  order 
formally  approving  and  ratifying  the  former  invalid  ai>- 
pointment  of  Walker  was  equivalent  to  a  re-appointment; 
and  his  subsequent  representation  of  the  infants  by  filing 
their  answer  satisfied  the  requirements  of  the  Cfode  of 
Practice. 

Judgment  affirmed. 


Commonwealth  ▼•  Kentucky  Distilleries  &  Wardiouse 
Conqpany^  et  aL 

(Decided  September  24,  1913). 

Appeal  from  Bourbon  Circuit  Court 

1.  (Repeal  of  Common  Law  by  Statute.— Tiie  common  law  Is  impliedly 
repealed  by  a  statute  wUcb  is  inconsistent  therewith,  or  which  un- 
dertakes  to  revise  and  cover  the  whole  subject;  the  common  law  is 
not  repealed,  however,  if  there  is  no  repugnancy  between  it  and 
the  statute,  and  it  does  not  appear  that  the  legislature  intended 
to  cover  the  whole  subject. 

2.  Criminal  Law — ^Indictment. — ^It  not  infrequently  occurs  that  the 
same  act  may  constitute,  in  whole  or  in  part,  two  or  more  offenses; 
and  in  that  event  it  is  the  accusative  part  of  the  indictment  that 
determines  -the  offense  charged. 

8,  Nuisance — May  Be  Prosecuted  Under  Common  lAw  or  Under 
Statute. — ^Any  use  of  property  which  was  at 'common  law  a 
nuisance,  does  not  cease  to  be  so  because  the  same  act  is  made 
an  offense  by  statute  and  a  different  punishment  provided,  and 
the  party  creating  the  nuisance  may  be  prosecuted  imder  either 
the  common  law  or  the  statutory  remedy. 

4,  Common  Law — ^Indictment— 'Multifariousness.— An  indictment  ac 
cusing  the  defendant  of  making  and  maintaining  a  common  public 
nuisance  by  permitting  refuse  from  a  distlUery  to  flow  into  a 
stream  thereby  polluting  it,  is  not  multifarious,  and  is  valid  under 
the  common  law,  notwithstanding  section  1253  of  the  Kentucky 
Statutes  prescribes  a  statutory  penalty  for  a  similar  offense. 

JAMES  GARNETT,  Attorney  General,  and  D.  O.  MYATT,  Assist- 
ant Attorney  General,  for  appellant. 

KEITH  L.  BULLITT,  WILLIAM  MARSHALL  BULLrTT  and 
JAMES  M.  O'BRIEIN  for  appellees. 

Opinion  of  the  Court  by  Judge  Millbe— Eeversing. 

This  appeal  by  the  Commonwealth  presents  for  re- 
view the  mling  of  the  circuit  judge  in  sustaining  a  gen- 
eral demurrer  to  the  following  indictment: 
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'^The  grand  jmy  of  the  county  of  Bourbon,  in  the 
name  and  by  the  authority  of  the  Commonwealth  of 
Kentucky,  accuse  the  Kentucky  Distilleries  &  Ware- 
house Co.  and  Julius  KMsler  &  Co.  of  the  offense  of  un- 
lawfully making  and  maintaining  a  common  public  nui- 
sance, committed  as  follows : 

'^The  said  Kentucky  Distilleries  &  Warehouse  Com^ 
pany,  which  was  then  and  there  a  corporation  organiaed 
and  incorporated  under  the  laws  of  the  State  of  Neiw 
Jersey,  and  Julius  Kessler  &  Co.,  which  was  then  and 
there  a  corporation  incorporated  and  organized  under 
the  laws  of  the  State  of  West  Virginia,  in*  the  said  county 
of  Bourbon,  on  the  10th  day  of  December,  A.  D.,  1910, 
and  on  divers  days  thereafter,  habitually  and  contin- 
uously during  the  period  from  and  after  said  date,  with- 
in twelve  months  before  the  finding  of  this  indictment, 
at  and  on  that  certain  distillery  and  distillery  premises, 
formerly  and  commonly  known  as  the  Walsh  Distillery, 
then  and  there  owned  by  and  in  their  occupation  and 
under  their  control,  and  then  and  there  being  operated 
by  said  defendant  corporations,  situated  near  to  that 

?ublic  highway  of  the  county  of  Bourbon  known  as  the 
aris  and  North  Middletown  Turnpike,  and  near  the 
city  of  Paris  and  Stoner  avenue,  one  of  the  public  streets 
of  said  city,  and  near  to  Stoner  Creek,  one  of  the  run- 
ning waters  qf  the  State  of  Kentucky  and  from  which 
the  water  supply  for  domestic  uses  and  purposes  of  the 
citizens  of  Paris  was  then  and  there  drawn,  did  unlaw- 
fully make,  cause,  suffer  and  permit  still  slops,  filth  and 
refuse  from  said  distillery  and  waste  slops,  manure,  of- 
fal and  filth  from  several  hundred  cattle  then  and  there 
on  said  distillery  premises  and  on  premises  adjacent 
thereto  being  fed  on  slop  from  said  distillery,  to  accu- 
mulate at  and  near  said  distillery,  did  pump  and  permit 
to  be  pumped  and  cause  and  suffer  to  flow  into  sinks  on 
a  piece  of  the  woodland  formerly  owned  by  G.  G.  White 
and  John  White  and  known  as  the  *Gilt  Edge  Stock 
Farm,'  now  owned  by  John  T.  Hinton,  and  which  sinks 
were  then  and  there  by  said  Julius  Kessler  &  Co.  leased 
of  and  from  said  John  T.  Hinton  and  used  by  said  de- 
fendant companies  as  receptacles  for  same,  and  in  said 
sinks  to  be  and  remain,  rotting,  festering,  running  over, 
drained  out  of,  escaping,  finding  its  way  and  sent  into 
a  small  branch  or  creek  tributary  to  the  hereinbefore 
mentioned  Stoner  Creek,  through  which  it  flowed  into 
said  Stoner  Creek,  giving  forth  and  emitting  foul,  of- 
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fensive  and  disagreeable  odors,  impregnating  the  atmoB- 

Shere  and  rendering  same  foul,  offensive,  noisome  and 
isagreeable,  and  so  charging  and  polluting  the  waters 
of  said  Stoner  Creek  with  said  refuse  from  said  distil- 
lery, waste  slops,  manure,  offal  and  filth  from  the  cat- 
tle hereinbefore  mentioned  that  the  waters  of  said  Stoner 
Creek  were  so  corrupted  and  charged  with  filth,  stenches 
and  smells  as  to  be  unfit  for  domestic  uses  and  purposes 
and  producing  such  discomfort  and  annoyance  to  per- 
sons of  ordinary  sensibilities,  and  especially  to  those  re- 
siding in  that  particular  neighborhood,  as  to  impair  their 
comfortable  enjoyment  of  Me,  to  the  common  nuisance 
and  annoyance  of  persons  living  on  Stoner  avenue  in  the 
city  of  Paris,  and  traveling  and  having  the  right  to  travel 
said  Stoner  avenue,  and  to  all  persons  traveling  and  hav- 
ing the  right  to  travel  along,  over  and  across  the  Paris 
and  North  Middletown  pike,  and  jeopardizing  and  en- 
dangering the  health  of  all  persons  usmg  and  having  the 
right  to  use  for  domestic  purposes  the  waters  of  Stoner 
Creek,  to  the  common  nuisance,  annoyance  and  jeopardy 
of  all  good  citizens  of  this  Commonwealth  and  against 
the  peace  and  dignity  of  the  Commonwealth  of  Ken- 
tucky.'* 

The  record  fails  to  disclose  the  ground  upon  which 
the  circuit  judge  sustained  the  demurrer,  and  opposing 
coimsel,  in  their  briefs,  assign  different  reasons  for  the 
court's  action.  Counsel  for  appellant  say  the  demurrer 
was  sustained  because  the  court  was  of  the  opinion  that 
the  indictment  charged  two  offenses :  (1)  the  common  law 
offense  of  maintaining  a  common  public  nuisance;  and 
(2)  the  statutory  offense  of  polluting  a  stream;  thus  vio- 
lating section  126  of  the  Criminal  Code  of  Practice, 
which  provides  that  an  indictment,  except  in  the  cases 
mentioned  in  section  127,  which  does  not  embrace  cases 
of  this  character,  must  charge  but  one  offense. 

Counsel  for  appellee  conttnd,  however,  that  the  in- 
dictment is  defective  because  it  charges  the  offense  of 
maintaining  a  common  public  nuisance  under  the  com- 
mon law,  which,  it  is  claimed,  has  been  abrogated  and 
superseded  by  the  statute,  which  reads  as  follows : 

**1253.  If  any  person  put,  or  cause  to  be  put,  in  any 
stream,  dam,  pool  or  pond  any  liquid,  berries,  powders, 
medicine  or  other  thing,  or  explode,  or  cause  to  be  ex- 
ploded, dynamite  or  any  other  substance,  whereby  fish, 
great  or  small,  are  or  may  be  sickened,  intoxicated  or 
killed,  or  the  water  rendered  unfit  for  use,  or  stench  be 
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produced,  he  shall  be  fined  not  less  than  ten  nor  more 
than  one  hundred  dollars,  and  imprisoned  in  the  county 
jail  not  less  than  thirty  days  nor  more  than  six  months, 
in  the  discretion  of  the  jury,  for  each  offense." 

Appellant  relies  upon  Peacock  Distilling  Company 
V.  Commonwealth,  25  Ky.  L.  E.,  1778,  7«  S.  W.,  893,  as 
conclusively  requiring  a  reversal,  while  appellee  insists 
that  the  Peacock  case  is  not  authoritative  because  it 
only  decided  that  the  indictment  then  before  the  court 
was  not  multifarious  and  charged  but  one  offense;  and 
that  the  question  whether  the  common  law  offense  had 
been  superseded  by  the  statutory  offense  was  neither 
raised  nor  decided.  In  support  of  its  position  appellee 
relies  solely  upon  the  following  language  from  8  Cyc., 
376: 

**The  common  law  is  impliedly  repealed  by  a  statute 
which  is  inconsistent  therewith,  or  which  undertakes  to 
revise  and  cover  the  whole  subject  matter." 

The  clause  quoted  from  further  says: 

**The  common  law  is  not  repealed,  however,  if  there 
is  no  repugnancy  between  it  and  the  statute,  and  it  does 
not  appear  that  the  Legislature  intended  to  cover  the 
whole  subject.  Statutes  in  derogation  of  the  common 
law  are  to  be  strictly  construed,  unless  as  in  some 
States,  there  is  a  provision  to  the  contrary." 

And  although  we  have  a  statute,  in  section  460  of  the 
Kentucky  Statutes,  requiring  a  liberal  construction  of 
statutes,  the  questions  of  repugnancy  and  legislative  in- 
tention still  remain  the  controlling  elements  in  determin- 
ing whether  there  has  been  an  abrogation  of  the  common 
law  as  to  any  particular  offense.  Section  1253  of  the 
Kentucky  Statutes,  above  quoted,  is  a  part  of  the  Act 
of  1893,  and  has  been  repeatedly  before  the  courts  in 
cases  of  this  character. 

In  Peacock  Distilling  Company  v.  Commonwealth, 
supra,  decided  in  1904,  the  court  said: 

**  Appellant  was  indicted,  convicted  anS  fined  $1,500 
for  suffering  and  committing  a  common  nuisance.  The 
indictment  describing  the  offense  charges  that  the  de- 
fendant corporation,  being  in  the  possession  and  control 
of  a  certain  distillery  in  Bourbon  County,  which  was 
located  on  Stoner  Creek,  and  near  a  public  highway,  'did 
unlawfully  suffer  and  permit  the  still  slops  and  refuse 
from  said  distillery  to  accumulate  at  and  around  said 
distillery,  and  did  suffer  and  permit  same  to  flow  into 
the  waters  of  said  Stoner  Creek,  whereby  the  said  istream 
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of  water  was  rendered  foul,  noisome  and  unfit  for  use 
for  man  or  beast,  and  caused  the  fish  in  said  stream  to 
die,  whereby  there  did  arise  from  a  distillery,  still  slops 
and  refuse,  stream  of  water  and  dead  fish,  foul,  un- 
healthy and  disagreeable  odors,  and  render  the  afanos- 
phere  foul,  noisome,  disagreeable  and  dangerous  to  the 
health,  comfort  and  happiness,  and  to  the  common  nui- 
sance and  annoyance,  of  all  citizens  of  the  Common- 
wealth of  Kentucky,  and  especially  to  those  living  in  the 
neighborhood  of  said  stream  and  distillery,  and  passing 
along  said  highway,'  etc. 

**  Appellant  complains  that  the  indictment  charges 
two  offenses :  One  the  common  law  offense  of  maintain- 
ing a  nuisance,  and  the  other  the  statutory  offense  of 
poisoning  or  polluting  a  stream  of  water,  whereby  fish 
are  sickened  and  killed,  and  that,  therefore,  it  was  de- 
murrable for  multifariousness.  ^  It  not  infrequently  oc- 
curs that  the  same  act  may  constitute,  in  whole  or  in  part, 
two  or  more  offenses.  In  that  event  it  is  the  accusative 
part  of  the  indictment  that  determines  the  offense 
charged  by  the  Commonwealth.  This  indictment  does 
not  go  upon  the  idea  that  the  statute  has  been  violated. 
It  is  not  a  prosecution  for  a  violation  of  that  or  any 
statute,  but  it  is  drawn  to  charge  the  common  law  offense 
of  maintaining  and  suffering  a  nuisance.  The  descrip- 
tion of  the  acts  constituting  the  offense  states  not  only 
the  suffering  of  the  filth  and  slop  to  accumulate  so  as  to 
create  unhealthful  and  offensive  odors,  but  that  by  letting 
the  slops  and  filth  escape  into  the  stream  it  killed  the 
fish,  which,  decomposing,  added  to  the  offensiveness  of 
the  other  odors.  The  gravamen  is  the  creation  of  un- 
healthful, noisome  odors;  that  fish  were  killed  and 
waters  polluted  by  the  slop  were  only  incidents  and  parts 
of  the  main  offense.  The  indictment  was  not  duplex, 
and  the  demurrer  was  properly  overruled.  (Common- 
wealth V.  Megibben,  19  Ky.  Law  Rep.,  292;  Greenbaum 
V.  Commonwealth,  10  Ky.  Law  Eep.,  723.)'' 

The  Peacock  Distilling  Company  case  was  cited  with 
approval  in  India  Eefining  Company  v.  Commonwealth, 
117  S.  W.,  274,  decided  in  1909,  in  which  this  court  sus- 
tained a  judgment  convicting  the  appellant  of  the  com- 
mon law  offense  of  polluting  the  waters  of  Elkhom  Creek 
in  Franklin  County,  by  emptying  into  it  refuse  from  an 
oil  refinery. 

Likewise  in  the  Megibben  case,  101  Ky.,  197,  decided 
in  1897,  the  court  said: 
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**The  objections  to  this  indictment  urged  by  appellee 
in  support  of  the  judgment  of  the  trial  court  are  as  fol- 
lows :  First,  that  the  indictment  attempts  to  charge  two 
offenses,  the  killing  of  the  fish,  which  is  a  statutory  of- 
fense, and  the  corruption  of  the  air.  We  do  not  think 
that  the  averment  as  to  killing  the  fish  necessarily  makes 
the  indictment  duplex,  as  it  is  averred  merely  as  one  of 
the  constituent  elements  going  to  make  up  the  nuisance. 
As  in  the  case  of  an  indictment  for  the  nuisance  of  keep- 
ing a  disorderly  house  there  are  frequently  alleged  va- 
rious statutory  or  common  law  offenses,  such  as  gam- 
ing.'' 

These  authorities  are  in  line  with  the  general  rule  an- 
nounced in  29  Cyc,  1279,  as  follows : 

**In  the  various  States  there  are  found  numerous 
statutes  providing  for  the  punishment  of,  or  the  impo- 
sition of  penalties  on  persons  creating  or  maintaining 
nuisances,  which  do  not,  however,  supersede  the  common 
law,  where  they  do  not  attempt  to  cover  all  cases  of  pub- 
lic nuisance.  Such  statutes  are  construed  according  to 
the  general  rules  for  the  construction  of  penal  statutes." 

And,  in  2  Roberson's  Kentucky  Criminal  Law  & 
Procedure,  section  632,  it  is  said : 

**Any  use  of  property  which  wfiis  at  common  law  a 
nuisance  does  not  cease  to  be  so  because  the  same  act  is 
made  an  offense  by  statute  and  a  different  punishment 
provided.  The  party  creating  the  nuisance  may  be  pur- 
sued under  either  the  common  law 'or  statutory  remedy. 
And  where  the  act  charged  as  a  common  nuisance  is  an 
act  prohibited  by  statute,  upon  failure  to  show  that  it 
was  such  as  to  annoy  the  public,  so  as  there  can  be  no 
conviction  for  the  alleged  nuisance,  there  may  neverthe- 
less be  a  conviction  under  the  statute.  A  public  nuisance 
is  a  misdemeanor  at  common  law,  and  the  common  law 
punishment  is  by  fine  or  imprisonment,  or  both,  which 
has  not  been  changed  in  this  State.'' 

In  support  of  the  foregoing  text  Roberson  cites  L. 
&  N.  R.  R.  Co.  V.  Commonwealth,  16  Ky.  Law  Rep.,  347 ; 
Greenbaum  v.  Commonwealth,  10  Ky.  L.  R.,  723;  and 
Sullivan  v.  Commonwealth,  13  Ky.  L.  R.,  397. 

From  these  authorities  it  is  clear  the  indictment  is 
not  demurrable  upon  either  the  ground  that  it  is  multi- 
farious, or  that  the  prosecution  should  have  been  under 
the  statute  and  not  under  the  common  law.  Where,  as 
was  said  in  the  Peacock  Distilling  Company  case,  the 
same  act  constitutes,  in  whole  or  in  part,  two  or  more 
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offenses,  fhe  accusative  part  of  the  indictment  deter- 
mines the  offense  charged ;  and  since  in  the  case  in  hand 
the^  indictment  accuses  the  defendants  of  making  and 
maintaining  a  conmion  public  nuisance,  which  is  a  com- 
mon law  offense,  it  is  squarely  within  the  rule  of  criminal 
procedure  there  laid  down.  The  decision  in  that  case  is 
conclusive  of  this  case. 

Judgment  reversed  with  instructions  to  overrule  the 
demurrer  to  the  indictment,  and  for  further  proceedings. 


Coulter  V.  Commonwealtli. 

(Decided  September  24,  1913). 

Appeal  from  Monroe  Circuit  Court. 

1.  Indictment— Pleading— Altematiye  Pleading  Not  Authorised  by 
Criminal  Code.— Altematiye  pleading  is  not  authorized  by  the 
Criminal  Code,  therefore  an  indictment  charging  defendant  with 
having  Bwom  falsely  upon  one  of  two  occasions  when  he  made 
conflicting  statements  under  oath,  but  stating  that  the  grand  Jury 
did  not  know  which  statement  was  tme  is  insufficient 

2.  Indictment — ^False  Swearing. — ^In  an  indictment  for  false  swearing 
the  aUeged  false  statement  must  be  negatived  by  special  averment. 

W.  S.  SMITH,  JACKSON,  DBNHAM  &  COPAS,  SPBAR  & 
DSNTON  and  MAX  B.  HARLIN  for  appeUant. 

JAMBS  GARNETT,  Attorney  General;  D.  O.  M!YATT,  Assistant 
Attorney  General,  for  appellee. 

Opinion  of  the  Coubt  by  Judge  TubnbH — ^Reversing. 

An  indictment  was  returned  against  appellant  where- 
in it  was  attempted  to  charge  him  with  false  swearing; 
his  demurrer  to  the  indictment  was  overruled,  and  being 
•placed  upon  trial  he  was  found  guilty,  and  from  that 
judgment  he  appeals. 

Several  reasons  are  given  for  reversal,  but  in  view 
of  our  conclusion  as  to  the  sufficiency  of  the  indictment 
we  will  consider  only  one. 

The  indictment  is  as  follows:  **The  grand  jurv  of 
Monroe  County,  in  the  name  and  by  the  authority  of  the 
Commonwealth  of  Kentucky,  accuse  James  Coulter  of 
the  crime  of  false  swearing,  committed  as  follows,  viz. : 

The  said  James  Coulter  on  the day  of ,  1910, 

and  before  the  finding  of  this  indictment,  in  the  county 
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and  Commontmlth  aforesaid,  £d  mdawfnSj,  after  1 
in;  been  dolv  sworn  to  testify  to  the  tmtfa  in  an  inq 
ing  eonrt  held  br  and  in  the  office  of  M.  D.  KkhreD,  i 
jndce  of  the  Monroe  County  Court,  said  Judge  ha^ 
anthoritr  to  administer  an  oath,  touching^  the  vb 
abonts  of  a  deed  made  br  one  Milton  Brown  to  his 
said  Brown^s  sons,  Boland,  Bether  and  We^ 
Brown,  did  then  and  there  knowingly  and  falsely  si 
and  swear  that  he  did  not  hear  Milton  Brown  teU  B 
Bailey  at  Bailey's  office  or  any  where  else  on  the  i 
of  the  earth  to  bom  or  destroy  said  deed;"  that  on 

day  of  ApriL  1911,  and  before  finding  of  this 

dirtment,  said  Coulter,  after  first  being  duly  sworn 
the  jn<lee  of  the  Monroe  Circuit  Court,  said  judge  I 
ine  authority  to  administer  said  oath,  to  testify  to 
truth  in  a  trial  of  a  prosecution  then  pending  in  s 
cviurt,  wherein  the  Commonwealth  of  Kentucky  ' 
plaintiff  and  B.  6.  Bailey  was  defendant,  charged  i 
bnrr.inir  or  destroying  said  aforesaid  deed,  did  willfc 
knowinirlv  and  falsely  state  and  swear  that  he  did  h 
Milton  Brown  tell  B-'O.  Bailey  at  Bailey's  office  to  b 
or  to  destroy  said  deed— one  of  the  other  of  said  sb 
m^'Dts  so  made  by  said  Coulter  is  and  was  false  and 
true  and  were  known  to  be  false  and  untrue  by  s 
Coulter  at  the  time  he  made  same,  but  which  one  of  s 
statements  was  false  and  untrue  is  to  this  grand  j 
ci.knowTi,  but  was  known  by  said  Coulter  to  be  U 
and  untnie  when  he  made  same,  when  in  fact  and 
truth  srii.l  Coulter  did  or  did  not  hear  Milton  Brc 
tell  said  Raiiey  to  bum  or  destroy  said  deed, 
whether  he  did  or  not  hear  said  Brown  so  state  js 
this  grand  jury  unknown,  but  is  and  was  known  to  s 
Coulter  when  he  made  same,  contrary  to  the  form 
the  statutes  in  such  cases  made  and  provided  s 
against  the  peace  and  dignity  of  the  Commonwes 
of  Kentucky." 

By  the  provisions  of  section  124  of  the  Crimi 
Code  an  indictment  is  required  to  be  direct  and  cert 
as  regards  the  offense  charged,  and  the  particular  i 
cumstances  of  the  offense  charged  must  be  set  out 
it  if  they  are  necessary  to  constitute  a  complete  offei 

From  the  very  nature  of  the  ofifense  of  false  swe 
ing  it  is  essential  to  set  out  the  particular  circumstan^ 
constituting  it;  that  is  that  the  defendant  at  a  cert 
time  and  upon  a  certain  occasion  made  certain  fa 
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statements  while  under  oath,  and  setting  out  in  sub- 
stance the  false  statement  charged. 

The  statement  so  given  by  him  must  be  charged  in 
the  indictment  to  be  false,  that  he  knew  it  was  false  at 
the  time,  and  must  be  distinctly  negatived  in  the  indict- 
ment. 

The  indictment  in  question  does  not  charge  that  the 
defendant  upon  any  certain  occasion  made  any  specified 
false  statement;  but  charges  in  the  alternative  that 
upon  one  of  two  occasions  he  made  false  statements, 
having  made  conflicting  statements  upon  the  two  occa- 
sions named,  and  that  upon  which  one  of  them  the  false 
statement  was  made,  or  which  statement  was  false,  was 
unknown  to  the  grand  jury.  There  is  no  provision  in 
our  Criminal  Code  authorizing  alternative  pleading, 
and  it  is  perfectly  apparent  that  such  an  indictment 
does  not  conform  to  the  requirements  of  the  Code,  and 
is  not  suflSdently' certain  and  direct  in  its  charge  of  the 
offense,  or  particular  circumstances  under  which  it  was 
committed. 

It  is  a  well  settled  rule  in  this  State  that  an  indict^ 
ment  for  false  swearing  must  negative  by  special  aver- 
ment the  matter  alleged  to  have  been  falsely  stated. 
Commonwealth  v.  Still,  83  Ky.,  275;  Commonwealth  v. 
Kane,  92  Ky.,  457;  Commonwealth  v.  Porter,  17  R.,  554. 

In  this  indictment,  not  only  is  the  statement  alleged 
to  have  been  made  not  negatived,  but  on  the  contrary 
it  was  expressly  stated  that  the  grand  jury  did  not 
know  which  of  the  statements  was  true.  Clearly  such 
an  indictment  was  insuflScient. 

Judgment  reversed,  with  directions  to  sustain  the 
demurrer. 


Jotadson  v.  Commonwealtlu 

(Decided  September  24,  1913). 

Appeal  from  Pike  Circuit  Court. 

Intozlcatixig  Llaoors— Local  Option  Iaw— Place  of  Sale— HMdenoe 
—Peremptory  Inatruction.— Where  the  purchaser  of  whiskey  gives. 
In  local  option  territory,  to  the  member  of  a  firm  engaged  in  busi- 
ness where  the  local  option  law  is  not  in  force,  an  order  to  send 
him  a  gallon  of  whiskey,  the  sale  takes  place  at  the  point  where 
the  whiskey  is  deliyered  to  the  express  company,  and  not  at  the 
place  where  it  is  deliyered  by  the  express  company  to  the  pur- 
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chaBer,  In  the  absence  of  any  nnderetanding  or  agreement  be. 
tween  the  seller  and  the  purchaser  that  the  whiskey  Is  not  to  be 
paid  for  until  actually  deliyered  to  the  purchaser,  in  which  event 
the  sale  takes  place  at  the  point  where  delivery  is  made  by  the 
express  company,  and  if  such  delivery  be  made  in  local  option 
territory,  the  seller  is  liable  under  the  local  option  act 
2.  Intoxicating  Liquors— Act  of  1912 — ^Instructions. — ^The  Act  of  1912, 
making  it  unlawful  to  purchase  or  procure  intoxicating  liquors  aa 
the  agent  of  the  seller  or  'buyer,  refers  to  the  purchase  or  pro- 
curement of  it  in  prohibited  territory. 

J.  J.  MOORE  and  PINSON  &  STATBN  for  appellant 

R.  MONROE  FIELDS,  Commonwealth  Attorney;  JAMES  OAR^ 
NETT,  Attorney  General,  and  OVERTON  S.  HOGAN,  Assistant  Attor. 
ney  General,  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Reversing. 

Appellant,  Frank  Josselson,  was  indicted  for  the  of- 
fense of  selling,  loaning,  procuring  for  and  furnishing 
intoxicating  liquors  to  another  in  Pike  County,  Ken- 
tucky, where  the  local  option  law  was  in  force.  He  was 
tried  and  convicted,  and  his  punishment  fixed  at  a  fine 
of  $60.  From  the  judgment  of  conviction  he  prosecutes 
this  appeal. 

The  evidence  heard  on  the  trial  is,  in  substance,  as 
follows : 

H.  M.  Hoskins,  the  purchaser  of  the  liquor,  states 
that  while  in  a  pool  room  in  Pikeville,  appellant  in- 
quired of  him  if  he  **  wanted  anything. '*  Witness  said 
yes,  he  might  send  him  a  gallon.  In  a  few  days  tiie 
liquor  came  to  the  express  office,  and  witness  got  it  and 
used  it.  A  short  time  thereafter  appellant  came  into 
the  office  of  witness  and  witness  asked  him  how  much 
he  owed  him.  Appellant  either  handed  him  a  bill  or 
told  him  the  amount  and  witness  paid  him  $4  for  the 
liquor.  This  occurred  after  September,  1912.  On  cross- 
examination  witness  stated  that  Mr.  Josselson  was  en- 
gaged in  business  at  Catlettsburg,  Kentucky,  and  the 
local  option  law  was  not  in  effect  there. 

At  this  point  the  Commonwealth  closed,  and  the  de- 
fendant moved  for  a  peremptory  instruction,  which  mo- 
tion was  overruled. 

Thereupon  appellant  himself  testified  as  follows: 

Was  in  the  liquor  business  in  Catlettsburg,  Ken- 
tucky, and  Ironton,  Ohio.     Catlettsburg  was  not  local 
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option  territory.  One  evening  he  was  in  a  pool  room 
in  Pike  Comity,  watching  some  men  play  pool,  •  Mr. 
Hoskins  came  in  and  asked  him  whien  he  was  going 
home.  He  told  Hoskins  he  would  leave  the  next  morn- 
ing. Hoskins  said  to  send  him  a  gallon  of  whiskey.  Wit- 
ness went  home  the  next  woming  and  told  his  brother, 
who  managed  his  business,  and  presumes  that  the  whis- 
key was  sent.  Witness  did  not  attend  to  the  shipping 
part  of  it.  Witness  was  in  partnership  with  his  brother 
at  Catlettsburg.  His  brother  managed  the  affairs  and 
the  shipping.  Sometimes  they  shipped  whiskey  from 
Ironton,  Ohio,  and  sometimes  from  Ceredp,  West  Vir- 
ginia. Could  not  say  how  the  whiskey  in  question  was 
shipped.  On  cross-examination  witness  stated  that  he 
told  his  house  what  Mr.  Hoskins  told  him.  Thinks  it 
was  in  January  when  he  collected  for  the  whiskey.  He 
had  a  statement  in  his  pocket  and  handed  it  to  Hoskins. 
Thinks  the  amount  of  the  bill  was  $4.25.  Hoskins 
handed  him  the  money.  In  shipping  whiskey  into  Pike 
County  they  sometimes  shipped  it  from  their  Ironton 
place.  Could  not  say  whether  or  not  it  was  shipped 
from  Kentucky.  Their  rule  was  in  shipping  to  Ken- 
tucky to  ship  from  Ceredo,  West  Vir^ia,  or  from 
Ironton,  Ohio.  Ceredo  is  about  three  miles  from  Cat- 
lettsburg and  Ironton  is  about  eleven  miles.  The  rea- 
son that  they  did  not  ship  from  Catlettsburg  was  that 
the  express  oflSce  would  not  accept  orders  for  Kentucky 
points. 

H.  M.  Hoskins  being  recalled  by  the  court  testified 
that  he  got  the  whiskey  by  express  out  of  the  express 
office.  Thinks  the  express  charges  were  paid.  The 
express  office  was. in  Pikeville.  On  cross-examination 
witness  stated  that  he  was  not  sure  about  the  express 
charges  being  paid.  Thinks  that  he  got  this  particular 
liquor  for  his  own  use.  Could  not  say  from  what  house 
it  came.  Along  about  that  time  he  frequently  got  wMs- 
key  for  election  purposes. 

So  far  as  the  evidence  now  before  us  is  concerned, 
it  is  manifest  that  the  case  amounts  to  this:  The  pur- 
chaser, Hoskins,  knowing  that  appellant  was  engaged 
in  the  liquor  business  in  the  city  of  Catlettsburg,  re- 
quested him  to  send  him  a  gallon.  In  the  absence  of 
any  understanding  or  agreement  to  the  contrary,  the 
presumption  is  that  the  purchaser  intended  the  goods 
to  be  shipped  in  the  usual  manner,  that  is,  by  common 
carrier,  and  that  the  common  carrier  is  the  agent  of  the 
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,  purchaser.  Therefore,  when  the  wJiiskey  was  delivered 
to  the  carrier  at  Catlettsbnrg,  the  agent  of  the  pur- 
chaser, the  title  thereto  vested  in  the  purchaser,  and  the 
sale  took  place  in  Catlettsburg  and  not  in  Pike  County. 
Commonwealth  v.  Gast,  &c.,  143  Ky.,  674;  Parker  v. 
Commonwealth,  147  Ky.,  715 ;  Doores  v.  Commonwealth, 
28  Ky.  L.  E.,  192.  Since  under  the  evidence  before  us 
the  sale  took  place  in  Catlettsburg  and  not  in  Pike 
County,  appellant  was  entitled  to  a  peremptory  instruc- 
tion. However,  if  it  was  understood  or  agreed  between 
appellant  and  the  purchaser,  Hoskins,  that  the  whiskey 
was  not  to  be  paid  for  by  Hoskins  unless  or  until  it  was 
delivered  to  him  in  Pike  County,  then  the  sale  took 
place  in  Pike  County,  and  appellant  was  liable. 

Among  the  instructions  given  by  the  trial  court  was 
one  authorizing  a  conviction  under  the  Act  of  1912, 
which  makes  it  unlawful  for  any  person,  firm  or  cor- 
poration to  purchase  or  procure  from  another  spirit- 
uous, vinous,  malt  or  other  intoxicating  liquors,  mix- 
tures or  decoctions,  either  as  agent  of  the  buyer  or 
agent  of  the  seller,  in  any  county,  district,  precinct, 
town  or  city,  where  the  sale  of  intoxicating  liquors  has 
been  prohibited  or  may  be  prohibited,  whether  by  spec- 
ial act  of  the  General  Assembly  or  by  vote  of  the  people 
under  the  local  option  law  of  the  State.  Manifestly  this 
instruction  was  erroneous,  for  it  has  been  held  that  the 
Act  of  1912  refers  only  to  the  purchase  or  procurement 
of  intoxicating  liquors  in  prohibited  territory.  Cal- 
houn V.  Commonwealth,  154  Ky.,  70.  In  the  present 
case  the  whiskey  was  neither  purchased  nor  procured 
in  local  option  territory. 

If  on  the  return  of  the  case  the  evidence  be  substan- 
tially the  same  as  that  before  us,  the  court  will  direct 
a  verdict  in  favor  of  appellant.  If,  however,  there  be 
evidence  tending  to  show  that  it  was  understood  or 
agreed  between  appellant  and  the  purchaser,  Hoskins^ 
that  the  whiskey  was  not  to  be  paid  for  unless  or  until 
it  was  delivered  to  Hoskins  in  Pike  County,  the  court 
will  instruct  the  jury  as  follows ; 

The  jury  should  find  the  defendant  not  guilty  unless 
they  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  it  was  understood  or  agreed  between  Hoskins 
and  the  defendant  that  the  whiskey  was  not  to  be  paid 
for  by  Hoskins  unless  or  until  it  was  delivered  to  him 
in  Pike  County,  in  which  event  they  will  find  him  guilty 
and  fix  his  punishment  at  a  fine  of  not  less  than  sixty 
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nor  more  than  one  hnndred  dollars,  or  confinement  in 
the  county  jail  for  not  less  than  ten  nor  more  than 
forty  days,  or  both  such  fine  and  imprisonment  in  their 
discretion. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


Sutton  V.  Commonwealtli. 

(Decided  September  26,  1913). 

Appeal  from  Daviess  Circuit  Court. 

1.  Indictment — Sufficiency  of  AUegation— Larceny .^An  aUegation  In 
an  indictment  that  the  defendant  took  a  pocketbook  and  |110  in 
money  from  the  person  of  A,  is  a  sufficient  allegation  that  the  de- 
fendant took  and  carried  away  the  property. 

2,  Judgment— When  Should  Not  Be  Reversed — Instructions— Vari- 
ance.— The  defendant  was  charged  with  stealing  the  property  of 
Stuart  Robbins.  The  proof  showed  that  tho  property  belonged 
to  Stewart  Roberts.  The  court  in  his  instructions  used  the  two 
names  interchangeably,  the  defendant  not  having  been  mislead 
in  any  way,  or  prejudiced  held,  that  the  Judgment  should  not  be 
reversed. 

8.  Judgment— When  Will  Not  Be  Reversed— Evidenco.— The  circuit 
court  having  ruled  out  certain  improper  questions  asked  a  wit- 
ness, a  reversal  will  not  be  had  where  the  witness  simply  failed 
to  prove  the  facts,  which  the  Commonwealth  Attorney  sought  to 
show. 

LOUIS  I.  IGLEHBART  for  appellant 

JAMBS  GARNETT,  Attorney  General;  D.  O.  MYATT,  Assistant 
Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Hobson-^ 
.Affirming. 

Jennie  Sntton  was  indicted  in  the  Daviess  Circuit 
Court,  charged  with  grand  larceny.  On  a  trial  of  the 
case  she  was  found  guilty  and  the  court  having  entered 
judgment  upon  the  verdict,  she  appeals. 

The  first  point  made  on  the  appeal  is  that  the  indict- 
ment is  insufficient.  It  is  charged  in  the  indictment 
ment  that  the  accused  ^^feloniously  took  from  the  per- 
son of  Stuart  Bobbins  his  pocket  book  containing  more 
than  $20  in  lawful  money  of  the  United  States;  the  ex- 
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act  character  and  description  of  same  being  nnknown 
to  the  grand  jury;  which  pocket  book  and  money  was 
then  and  there  the  property  of  said  Stuart  Bobbins  and 
was  then  and  there  of  greater  value  than  $20 ;  and  this  the 
defendant  did  without  the  consent  of  said  Bobbins,  and 
intending  to  convert  same  to  her  own  use  and  to  per- 
manently deprive  said  Bobbins  of  his  ownership  and 
possession  thereof/'  It  is  insisted  that  the  indictment 
does  not  charge  an  asportation  of  the  property.  It  is 
true  it  does  not  use  the  words  **took  and  carried  away," 
but  it  does  use  the  words  **took  from  the  person  of 
Stuart  Bobbins.''  If  the  defendant  took  the  pocket 
book  and  money  from  the  person  of  Stuart  Bobbins,  she 
took  and  carried  it  away;  for  a  removal  of  the  pocket 
book  from  his  person  is  a  suflScient  asportation  to  make 
out  the  oflFense.  In  Adams  v.  Commonwealth,  153  Ky., 
88,  a  conviction  was  sustained  where  the  defendant  ran 
his  hand  in  the  pocket  of  another,  although  his  hand 
was  seized  before  the  money  was  entirely  removed  from 
the  pocket.  A  number  of  authorities  on  the  subject  are 
collected  in  that  opinion. 

It  appeared  on  the  trial  that  the  person  referred  to 
was  Stewart  Boberts,  and  it  is  insisted  that  the  vari- 
ance was  fatal.  In  Hensley  v.  Commonwealth,  1  Bush^ 
11,  the  defendant  was  indicted  for  stealing  Stephen 
Daniels'  hog.  The  proof  showed  that  the  hog  was  the 
property  of  Phillip  Daniels.  It  was  held  that  the  prose- 
cution could  not  be  sustained.  In  McBride  v.  Common- 
wealth, 13  Bush,  the  defendant  was  charged  with  steal- 
ing the  horse  of  W.  F.  Watson.  The  proof  showed  the 
horse  belonged  to  Cassam  Watson.  It  was  held  that 
the  variance  was  fatal.  On  the  other  hand,  in  Bronaugh 
V.  Commonwealth,  2  Ky.  L.  B.,  286,  it  was  held  that 
where  the  name  alleged  in  the  indictment  is  idem  sanans, 
the  variance  is  not  fatal ;  and  this  is  a  well  settled  rule. 
There  is  no  doubt  that  Stuart  and  Stewart  are  idem 
sonans.  Bobin  is  only  a  diminutive  of  Bobert,  like  Bob, 
Bob,  Bobby,  etc.  (See  Webster's  Dictionary.)  The 
tendency  of  modem  decisions  is  to  relax  the  rule  and 
to  hold  the  variance  not  fatal,  where  the  names  are  simi- 
lar in  sound  and  the  party  was  not  in  fact  misled  and 
could  not  reasonably  have  been  misled.  In  this  case  the- 
parties  were  all  negroes;  the  spelling  of  negro  names 
is  very  uncertain,  especially  where  they  cannot  read 
or  write.  The  court  treated  the  two  names  as  the  same, 
using  them  as    synonymous  in   his   instructions.     The 
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•) 
judgment  will,  therefore,  bar  another  prosecution  for 
stealing  the  property  of  Stewart  Bobbins.  There  had 
been  an  examining  trial,  and  the  defendant  understood 
exactly  what  she  was  charged  with.  So  there  was  no 
substantial  error.  The  jurisdiction  of  this  court  in 
criminal  cases  is  entirely  statutory.  Section  340  of  the 
Code,  provides: 

**A  judgment  of  conviction  shall  be  reversed  for 
any  error  of  law  appearing  on  the  record  when,  upon 
consideration  of  the  whole  case,  the  court  is  satisfied 
that  the  substantial  rights  of  the  defendant  have  been 
prejudiced  thereby.'* 

Upon  consideration  of  the  whole  record,  we  are  sat- 
isfied that  the  substantial  rights  of  the  defendant,  were 
in  no  manner  prejudiced  by  the  spelling  of  the  name 
as  Bobbins,  instead  of  Boberts,  and  that  under  the  stat- 
ute the  judgment  should  not  be  reversed  for  this  reason. 

After  the  State  had  introduced  its  evidence,  and  the 
defendant  had  introduced  her  evidence,  the  State  intro- 
duced in  rebuttal  Bertha  Williams,  and  the  Common- 
wealth attorney,  over  the  objection  of  the  accused,  was 
allowed  to  ask  her  a  number  of  questions  which  were  in- 
competent; but  at  the  conclusion  of  her  testimony,  the 
court  ruled  it  all  out.  It  is  insisted  that  for  this 
reason,  a  new  trial  should  now  be  granted.  There  would 
be  more  force  in  this  if  the  witness  had  testified  to  any 
facts  affecting  the  defendant,  but  she  answered  in  the 
negative  the  questions  that  were  asked  her,  and  when 
the  court  ruled  out  her  entire  testimony,  we  do  not  see 
that  the  defendant  was  in  any  worse  position  than  she 
would  have  been  if  the  court  had  refused  to  allow  the  wit- 
ness to  answer  the  questions  when  asked.  We  cannot  pre- 
sume that  the  jury  were  influenced  by  the  unsuccessful 
effort  of  the  Commonwealth  attorney  to  prove  certaim 
facts  by  the  witnesses,  when  the  court  at  the  conclusion 
of  her  evidence  ruled  out  all  the  testimony. 

Judgment  affirmed. 


East  Tennessee  Tdephone  Company  v.  Parsons. 
Same  v.  Same. 

(Decided  September  25,  1918). 

Appeals  from  Mercer  Circuit  Court. 

Highways— Obstruction  of— Objects  that  will  Frighten  Horses^ 
Rights  of  Telephone  Company. — A  telephone  company  that  had 
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the  right  to  erect  poles  and  string  its  wires  along  the  right  of 
way  of  a  public  road  may  put  coils  of  wire  to  be  used  in  string- 
ing its  line  on  the  right  of  way  of  the  road  without  subjecting 
itself  to  liability  on  account  of  horses  being  frightened  thereby. 

2.  Highways— All  Parts  of  Set  Aside  for  Public  Use.— All  parts  of 
a  public  road  are  set  apart  for  public  use,  and  it  is  actionable 
negligence  to  unlawfully  or  without  right  place  any  nuisance  or 
obstruction  therein. 

3.  Highways— Nuisance  In  Right  of  Way  Outside  of  Traveled  Part— 
An  unlawful  or  unauthorized  obstruction  or  nuisance  on  the  right 
of  way  of  a  public  road,  although  it  may  be  outside  the  traveled 
part,  may  be  the  basis  of  an  action,  if  it  is  calculated  to  frighten 
a  reasonably  gentle  horse. 

4.  Highways— Difference  between  Liability  for  Placing  Obstruction 
in  the  Traveled  Part  and  Outside  of  It— It  is  not  permissible, 
for  persons  not  authorized  so  to  do,  to  place  any  sort  of  obstacle 
in  the  traveled  part  of  the  road  that  will  obstruct  or  interfere 
with  its  use,  while  in  many  instances  it  is  legitimate  to  place 
'and  permit  to  remain  on  the  side  of  the  road,  outside  of  the 
traveled  part,  objects  which,  if  placed  in  the  traveled  part,  would 
constitute  an  obstruction. 

6,  Highways — Difference  Between  the  Rights  and  Liabilities  of 
Those  Who  Have  the  Right  to  Use  the  Right  of  Way  and  Those 
Who  Have  Not.— Whether  liability  attaches  to  a  person  who 
places  objects  and  things  on  the  side  of  a  road  depends  largely 
on  whether  or  not  he  had  the  right  to  do  so  rather  than  on  the 
character  or  shape  or  kind  of  object  that  was  placed,  as  a  person 
having  the  right  to  do  so  may  with  free  om  from  liability  place 
many  things  on  the  right  of  way  that  a  person  not  having  suidL 
right  could  not  safely  do. 

6.  Highways — Objects  Calculated  to  Frighten  Horses— Rule.— The 
mere  fact  that  an  object  on  the  side  of  a  road  is  calculated  to 
frighten  a  reasonably  gentle  horse  is  not  the  sole  standard  by 
which  the  liability  of  the  party  placing  it  there  is  to  be  meas- 
ured in  an  action  by  a  person  injured  by  the  fright  of  his  horse; 
nor  does  the  fact  that  the  objects  placed  on  the  side  of  the  road 
are  new  and  unusual  things  in  the  conduct  of  the  business  of  the 
persons  having  the  right  to  place  them,  increase  tbeir  liability. 

7.  Highways— Objects  That  Will  Frighten  Horses— Question  foi; 
Jury. — The  general  rule  Is  that  it  Is  for  the  Jury  to  say  whether 
the  thing  complained  of  was  calculated  to  frighten  a  reasonably 
gentle  horse,  but  this  does  not  mean  that  every  time  a  horse 
becomes  frightened  at  an  object  rig!itfully  placed  on  the  side  of 
th0  road  that  the  question  must  be  left  to  the  Jury.  It  is  only 
the  right  of  the  Jury  to  pass  on  questions  like  this  when  there 
may  be  reasonable  grounds  for  difference  of  opinion  as  to 
whether  the  object  was  rightfully  placed  on  the  road  and  from 
its  size  and  appearance  calculated  to  frighten  horses. 

8.  Highways — Reasonable  Time  in  Which  Telephone  Company  May 
Use  Wire  Placed  on  Side  of  Road. — ^Where  a  telephone  com- 
pany, in  the  erection  of  a  new  line,  placed  coils  of  wire  on  the  side 
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of  the  road,  to  be  used  in  erecting  a  line,  it  might  leare  them 
there  for  seyeral  days  without  subjecting  itself  to  liability  on  the 
ground  that  they  were  there  an  unreasonable  length  of  time. 

E.  H.  GAITHER  for  appellant 

€.  B.  RANKTN  for  appellee. 

Opinion  of  the  Cotjbt  by  Judge  Carboll — Revers- 
ing one  and  afiSrming  the  other. 

The  horse  drawing  the  vehicle  in  which  the  appellee, 
Mrs.  Sarah  Parsons,  was  riding  on  one  of  the  public 
roads  of  Mercer  Connty,  became  suddenly  frightened 
at  coils  of  telephone  wire  lying  on  the  ground  in  the 
right  of  way  but  outside  of  the  traveled  part  of  the 
road,  and  turning  sharply  around,  upset  the  vehicle. 
When  the  vehicle  was  overturned^  Mrs.  Parsons,  who 
was  thrown  out,  received  severe  injuries,  and  to  recover 
damages  therefor  brought  suit  against  the  telephone 
company,  which  resulted  in  a  verdict  in  her  favor  for 
a  substantial  sum. 

One  of  these  appeals  is  prosecuted  by  the  company 
to  obtain  a  reversal  of  the  judgment  against  it,  and  the 
other  appeal  is  prosecuted  from  a  judgment  of  the  Mer- 
cer Circuit  Court  dismissing  a  petition  of  the  telephone 
company  in  which  it  sought  a  new  trial  in  the  negligence 
case  upon  the  ground  of  newly  discovered  evidence. 
As  we  have  reached  the  conclusion  that  the  judgment  in 
the  negligence  case  must  be  reversed,  it  will  not  be 
neccessary  to  again  refer  to  the  suit  seeking  a  new  trial, 
except  to  say  that  the  petition  did  not  state  suflBcient 
reasons  to  authorize  the  granting  of  a  new  trial,  and, 
therefore,  the  judgment  of  the  lower  court  dismissing 
it  was  correct. 

There  is  no  substantial  issue  made  by  the  evidence 
in  the  negligence  case,  and  the  facts  may  be  briefly 
stated  as  follows:  The  horse  drawing  the  vehicle  was 
an  ordinarily  gentle  horse,  and  at  least  two  or  three 
times  shortly  before  the  day  on  which  the  accident  oc- 
curred, had  been  driven  by  the  telephone  wire  at  which 
it  scared  without  being  frightened  by  it.  The  telephone 
company  owned  and  operated  a  telephone  line  along 
the  road  on  which  Mrs.  Parsons  was  traveling,  the  poles 
being  in  the  right  of  way  but  outside  of  the  traveled 
part  of  the  road.    Desiring  to  put  in  a  new  line,  it  dis- 
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tributed  along  the  road  coils  of  wire  to  be  used  in  erect- 
ing this  line.  The  wire  at  which  the  horse  frightened 
consisted  of  two  coils  placed  one  on  top  of  the  other, 
each  of  the  coils  being  about  three  inches  high,  both  of 
them  together  being  abont  six  inches  in  height,  the 
diameter  of  the  coils  being  probably  24  inches.  The 
wire  was  new  and  bright  colored,  such  as  is  usually 
used  by  telephone  comj)anies,  and  the  coils  were  located 
some  two  or  three  feet  outside  of  the  traveled  way  of 
Ihe  road  but  on  the  right  of  way  of  the  road  and  be- 
tween the  traveled  part  and  the  fence  on  the  line  be- 
tween the  road  and  the  adjoining  land  owner,  and  had 
been  there  several  days  before  the  accident.  When  the 
wire  was  distributed  along  the  line,  the  company  com- 
menced to  put  up  the  string  in  which  it  was  to  be  used, 
and  the  work,  although  in  progress,  had  not  reached  the 
point  where  the  accident  occurred,  and  hence  this  wire 
had  not  been  moved  from  the  place  it  was  first  put. 

We  may  assume,  as  there  is  no  issue  to  the  contrary, 
that  the  telephone  company  had  the  legal  right  to  erect 
its  poles  and  wires  on  the  right  of  way  of  this  road,  and 
this  right  of  course  included  the  right  to  maintain  the 
telephone  lines  in  repair  and  to  string  new  lines  of  wire 
on  its  poles  and  to  distribute  wire  along  the  road  for 
this  purpose.  We  may  further  assume  that  the  horse 
being  driven  to  the  vehicle  was  a  reasonably  gentle 
horse  and  that  Mrs.  Parsons  was  not  guilty  of  any  neg- 
ligence that  contributed  to  her  injury. 

With  these  facts  assumed,  as  they  may  well  be  from 
the  evidence,  it  is  the  contention  of  counsel  for  Mrs. 
Parsons  that  it  was  a  question  for  the  jury  to  say 
whether  the  wire,  located  as  it  was,  was  such  an  ob- 
struction in  the  highway  as  was  ordinarily  calculated 
to  frighten  a  reasonably  gentle  horse,  and  that  when  the 
jury  was  properly  instructed,  as  it  was,  that  if  **they 
believed  from  the  evidence  that  the  coils  of  telephone 
wire  described  in  the  evidence  were  placed  or  left  on 
the  right  of  way  of  the  turnpike  at  the  time  and  place 
mentioned  in  the  evidence,  and  allowed  to  remain  an 
unreasonable  length  of  time,  and  that  said  coils  of  wire 
so  placed  and  left  were  ordinarily  calculated  to  frighted 
and  make  unmanageable  a  reasonably  gentle  horse  when 
driven  along  said  pike  by  one  exercising  ordinary  care, 
and  that  while  plaintiff  was  being  driven  along  said 
pike  in  a  surrey  drawn  by  a  reasonably  gentle  horse, 
.said  horse  became  frightened  at  said  coils  of  wire  so 

Digitized  by  VjOOQIC 


E.  Tenn.  Tel.  Co.  v.  Parsons.  805 

placed  and  left,  and  thns  became  nnmanageable,  caus- 
ing said  horse  to  turn  suddenly  around  and  overturn 
said  surrey,  thereby  throwing  plaintiff  out  upon  the 
ground  and  stones  so  as  to  injure  her,  the  law  is  for 
the  plaintiff,  and  you  will  so  find,''  the  court  should  not 
interfere  with  the  finding  upon  the  question  of  fact  sub- 
mitted in  the  instructions. 

On  the  other  hand,  the  argument  in  behalf  of  the 
telephone  company  is,  th^it  in  placing  and  leaving  these 
coils  of  telephone  wire  in  the  manner  and  under  the  cir- 
cumstances stated,  the  company  was  not  guiltjr  of  ac- 
tionable negligence,  although  they  may  have  frightened 
a  reasonably  gentle  horse,  and,  therefore,  the  jury 
should  have  been  directed  to  return  a  verdict  in  its 
favor. 

Upon  the  facts  shown  by  the  record  there  are  two 
questions  presented  for  our  consideration.  First,  did 
the  placing  of  the  wire  in  the  manner  and  for  the  pur- 
pose stated  constitute  a  nuisance  or  an  obstruction  of 
the  highway  within  the  meaning  of  the  rule  of  law  that 
holds  persons  liable  for  placing  or  maintaining  a  nui- 
sance or  obstruction  in  a  highway!  Second,  if  the  plac- 
ing of  the  wire  as  indicated  was  not  a  nuisance  or  ob- 
straction,  did  the  fact  that  it  was  permitted  to  remain 
there  for  several  days  have  the  effect  of  converting 
what  was  originally  a  lawful  act  into  an  unlawful  one? 

There  is  no  disagreement  in  the  authorities  that  all 
parts  of  a  public  road  are  set  apart  for  public  use,  and 
that  it  is  actionable  negligence  to  unlawfully  or  without 
right  place  any  nuisance  or  obstruction  in  a  highway 
that  interferes  with  its  use  by  the  public,  or  that  re- 
sults in  injury  to  any  traveler  rightfully  using  the 
road.  It  is  also  well  settled  that  an  unlawful  or  un- 
authorized obstruction  or  nuisance  on  the  right  of  way 
of  a  public  road,  although  it  may  be  outside  the  traveled 
part  of  the  road  and  so  located  as  not  to  interfere  with 
ordinary  travel,  may  be  the  basis  of  an  action  if  it  is 
calculated  to  frighten  a  reasonably  gentle  horse.  There 
is,  however,  quite  a  difference  between  the  liability  for 
placing  or  maintaining  a  nuisance  or  obstruction  in  the 
traveled  part  of  the  road  and  placing  or  maintaining 
it  outside  of  the  traveled  part  but  on  the  right  of  way, 
as  it  is  not  permissible  for  persons  not  authorized  so 
to  do  to  place  any  sort  of  obstacle  in  the  traveled  part 
of  a  road  that  will  obstruct  or  interfere  with  its  use; 
while  in  many  instances  it  is  entirely  legitimate  to  place 
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and  permit  to  remain  on  the  side  of  the  road  ontside  of 
the  traveled  part  objects  which  if  placed  in  the  traveled 
part  would  constitute  an  obstruction.  For  example, 
abutting  property  owners  and  others  who  have  acquired 
the  right  to  do  so  may  place  and  maintain  for  tem- 
porary and  even  permanent  purposes  many  objects  and 
things  on  the  right  of  way  outside  of  the  traveled  part 
of  the  road,  free  from  liability  for  obstructing  the  lugh- 
way. 

It  is  further  manifest  that  there  should  be  a  marked 
distinction  between  the  rights  and  liabilities  of  those 
who  have  the  right  to  use  the  right  of  way  outside  of 
the  traveled  part  for  the  purpose  of  placing  temporary 
or  permanent  objects  or  obstructions  therein  and  those 
who  have  not  the  right  to  obstruct  in  any  manner  or 
for  any  time  any  part  of  the  road.  It  also  follows  that 
the  right  to  the  use  of  the  right  of  way  for  purposes 
other  than  travel  carries  with  it  the  right  to  do  many 
things  that  a  trespasser,  or  what  might  be  called  an  in- 
truder, would  not  have  the  right  to  do,  and  in  determin- 
ing whether  or  not  an  object  or  thing  placed  in  the  right 
of  way  may  be  the  subject  of  an  action  for  damages,  it 
is  always  important  to  find  out  whether  it  was  put  there 
by  a  person  having  the  right  to  do  so,  or  by  a  trespasser 
or  intruder.  For  example,  a  farmer  desiring  to  build 
a  fence  might  safely  put  on  the  right  of  way  outside  of 
the  traveled  part  the  material  he  intended  to  use  in 
erecting  the  fence,  and  so  an  abutting  property  owner 
might  without  liability  place  on  the  right  of  way  so  as 
not  to  obstruct  the  traveled  part  of  the  road  material  to 
be  used  in  the  erection  of  a  building.  Likewise  tele- 
graph, telephone,  electric  light  and  other  public  service 
corporations  that  have  secured  the  right  to  do  so,  may 
place  poles,  wires,  tool  boxes  and  other  implements 
necessary  in  the  construction  or  repair  of  their  work  on 
the  right  of  way  in  such  a  manner  as  not  to  interfere 
with  travel.  Indeed  it  is  scarcely  possible  to  travel  any 
of  the  principal  roads  in  the  state  without  seeing  fre- 
quently on  the  side  of  the  road  in  the  right  of  way  ma- 
terial and  implements  being  used  or  intended  to  be 
used  by  abutting  property  owners  or  pujjlic  service  cor- 
porations. Nor  does  the  mere  fact  that  many  or  per- 
haps all  of  the  things  so  placed  in  the  right  of  way  may 
be  calculated  to  frighten  reasonably  gentle  horses  create 
any  liability  on  the  part  of  the  persons  so  placing  them 
if  the  act  is  otherwise  free  from  negligence. 
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It  may,  therefore,  be  said  that  whether  liability  at- 
taches to  a  person  who  places  objects  and  things  on  the 
side  of  a  road  depends  largely  upon  whether  or  not  he 
had  the  right  to  do  so,  rather  than  on  the  character  or 
shape  or  kind  of  object  that*  was  placed,  as  a  person 
who  had  the  right  to  do  so  might  with  complete  freedom 
from  liability  put  an  object  or  thing  on  the  side  of  the 
road  which,  if  put  there  by  a  person  not  having  the  right, 
would  be  a  nuisance. 

It  is  also  very  evident,  and  would  seem  to  necessarily 
follow  from  what  we  have  said,  that  the  sole  fact  that 
an  object  on  the  side  of  the  road  is  calculated  to  frighten 
a  reasonably  gentle  horse  is  not  the  standard  by  which 
the  liability  of  the  party  placing  it  is  to  be  measured 
in  an  action  by  the  person  who  was  injured  by  the 
fright  of  the  horse.  A  rule  like  this  would  subject  to 
continual  apprehension  and  liability  abutting  owners 
and  others  having  the  right  to  place  objects  on  the  side 
of  the  road,  as  it  is  a  well  known  fact  that  reasonably 
gentle  horses  at  times  become  greatly  frightened  at  ob- 
jects that  they  see  and  pass  without  notice  or  fear  day 
after  day. 

It  is  also  manifest  that  it  would  not  do  to  say  that 
merely  because  there  was  something  new  or  unusual 
about  the  appearance  of  an  object  placed  on  the  side  of 
the  road  by  some  person  having  the  right  to  do  so,  that 
it  should  be  treated  as  likely  to  frighten  a  gentle  horse, 
and  that  the  party  placing  it  subjected  himself  to  lia- 
bility merely  because  of  the  newness  or' novelty  of  the 
thing.  Modem  inventions  and  discoveries  are  daily 
bringing  into  practical  use  many  new  implements  and 
devices  and  many  new  kinds  of  material,  and  people  are 
not  to  be  subjected  to  liability  merely  because,  in  the 
conduct  of  their  business,  they  use  new  and  unusual 
things. 

It  is  now  a  matter  of  common  occurrence  to  see 
large  bales  of  bright  fencing  wire,  intended  to  be  used 
by  farmers  in  the  erection  of  right  of  way  fences,  along 
the  side  of  public  roads,  but  because  a  horse  might  be- 
come frightened  at  a  bale  of  wire  when  he  would  pass 
unnoticed  a  pile  of  fence  rails,  furnishes  no  reason  why 
the  farmer  using  the  wire  should  be  sul)jected  to  greater 
liability  than  the  fatmer  using  the  fence  rails;  and  so 
the  liability  of  the  owner  of  an  automobile  or  a  motor- 
cycle, who  leaves  it  standing  by  the  side  of  the  road, 
should  not  be  greater  than  the  liability  of  the  man  who 
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leaves  a  buggy  or  a  wagon  by  the  side  of  the  road,  al- 
though one  vehicle  might  frighten  horses  much  more 
than  the  other. 

This  line  of  reasoning,  which  we  think  sound,  leads 
us  to  the  conclusion  that  the  telephone  company,  having, 
as  it  did,  the  right  to  erect  its  poles  and  string  its  wires 
along  the  right  of  way,  did  not  incur  any  liability  in 
placing,  as  it  did,  the  coils  of  wire.  This  wire,  although 
new  and  bright,  and  in  the  right  of  way  of  the  road,  was 
the  Mnd  of  wire  commonly  used  by  telephone  companies, 
and  there  was  nothing  in  the  size  or  appearance  of  these 
coils  to  attract  unusual  attention. 

To  say  that  a  telephone  compan^r  in  the  erection  of  a 
new  line  must  be  subjected  to  liability  because,  in  the 
progress  of  its  work,  it  finds  it  indispensable  to  have 
coils  of  wire  and  other  implements  and  material  on  the 
side  of  the  road  that  may  frighten  reasonably  gentle 
horses,  would  be  to  virtually  deny  telephone  companies 
the  right  to  carry  on,  in  the  ordinary  way,  their  busi- 
ness, or  else  subject  them  to  unreasonable  expense  and 
inconvenience  in  protecting  every  tool  or  implement  or 
other  thing  that  migii£  at  some  time  frighten  some  i)er- 
son^s  horse. 

It  is  true,  as  argued  by  counsel  for  Mrs.  Parsons, 
that  the  general  rule  in  cases  like  this  is,  that  it  is  for 
the  jury  to  say  whether  the  thing  complained  of  was 
calculated  to  frighten  a  reasonably  gentle  horse,  but 
this  does  not  mean  that  every  time  a  horse  becomes 
frightened  at  some  object  rightfully  placed  on  the  side 
of  the  road  the  question  must  be  left  to  the  jury,  or  that 
in  every  case  in  which  the  jury  find  that  the  object 
was  calculated  to  frighten  a  reasonably  gentle  horse, 
the  judgment  must  stand.  It  is  only  the  right  of  the 
jury  to  pass  on  questions  like  this  when  tKfere  is  rea- 
sonable ground  for  difference  of  opinion,  under  all  the 
circumstances,  whether  the  object  was  lawfully  or  un- 
lawfully placed  where  it  was  and  was  of  such  size,  shape 
or  appearance  as  would  be  reasonably  calculated  to 
frighten  a  horse.  A  horse  might  become  frightened  at 
any  kind  of  a  tool  or  implement  of  the  simplest  Mnd 
placed  on  the  side  of  the  road  by  a  person  having  the 
right  to  so  place  and  use  it.  It  is  a  matter  of  common, 
knowledge  on  the  part  of  every  person  familiar  with 
reasonably  gentle  horses,  and  especially  old  family 
horses,  that  they  are  likely  to  take  fright  at  any  time 
or  place  at   the  most   trivial  and   unexpected   things* 
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Many  of  them  scare  every  time  they  go  by  piles  of  rock 
on  the  side  of  the  road,  although  they  pass  them  day 
after  day  for  months;  they  will  at  times  scare  at  pieces 
of  paper,  planks,  ponies,  hogs,  cattle  and  other  things 
that  they  see  and  associate  with  day  after  day,  so  that 
no  person  can  tell  what  a  horse  will,  or  will  not  take 
fright  at ;  and,  therefore,  it  wonld  be  out  of  the  question 
to  say  that  everything  that  a  horse  might  scare  at  wonld 
fnmish  the  basis  of  an  action  for  damages. 

In  Simons  v.  Maine  Telephone  &  Telegraph  Co.,  104 
Me.,  440,  the  telephone  compajiy,  in  constructing  its 
line,  placed  in  the  street  near  the  sidewalk  reels  of 
lead  pipe  three  feet  in  length  and  four  feet  in  diameter 
that  frightened  a  horse  being  driven  by.  In  holding  that 
the  company  was  not  liable  the  court  said: 

*' Having  the  right  to  erect  and  maintain  its  poles 
and  string  on  them  its  wires  and  cables  where  it  did  in 
the  street,  the  company  had  the  concomitant  right  to 
use  (Stable  appliances  therefor  and  in  reasonably  need- 
ful places.  For  the  work  of  stringing  on  the  pole  the 
wires  and  lead  pipes  enclosing  them,  some  kind  of  a  reel 
was  appropriate  and  needful,  and  it  needed  to  be  in  the 
street  in  the  line  of  the  poles.  There  is  no  suggestion 
in  the  evidence  that  any  other  kind  of  a  reel,  larger, 
smaller  or  of  different  shape  or  color,  would  have  been 
less  likely  to  frighten  horses,  or  that  it  could  have  been 
so  located  as  to  be  still  serviceable  and  less  startling  to 
horses.  •  •  •  The  reel  and  the  lead  pipe  being  other- 
wise lawfully  where  and  when  they  were  in  the  street, 
the  mere  fact  that  they  were  likely  to  frighten  horses  un- 
accustomed to  them  did  not  make  their  presence  there 
imlawful.  The  consequences  of  the  fright  must  there, 
remain  where  they  fell.^' 

In  Lane  Bros.  Co.  v.  Barnard,  111  Va.,  680,  69  S.  E., 
969,  a  horse  became  frightened  at  an  engine  being  oper- 
ated in  the  road  by  a  person  who  had  the  right  to  operate 
it,  and  in  holding  the  owner  of  the  engine  not  liable  to 
the  person  injured  by  the  fright  of  the  horse,  the  court 
said: 

**  Although  machinery  and  the  noises  made  in  operat- 
ing it  are  of  such  a  character  as  to  frighten  horses,  this 
alone  does  not  impose  a  liability;  therefore,  the  defend- 
ant in  this  case,  being  in  lawful  occupation  of  the  road 
with  its  machinery,  and  using  it  for  a  lawful  purpose, 
was  not  responsible  for  the  appearance  of  the  machinery, 
or  for  the  noise  or  other  occurrences  usual  in  its  opera- 
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tion.  Injury  alone  is  not  sufficient  to  support  an  action 
.  arising  from  the  alleged  negligence  of  the  defendant. 
There  must  be  a  concurrence  of  wrong  and  injury.  K  a 
person  does  an  act  which  is  not  unlawful  in  itself,  he  can 
not  be  made  liable  in  damages  for  the  resulting  injury, 
unless  he  does  the  act  at  a  time  or  in  a  manner  or  under 
circumstances  which  will  render  him  chargeable  with  a 
want  of  proper  regard  for  the  rights  of  others.'* 

Other  instructive  cases  generally  supporting  the  prin- 
ciples announced  are  Elam  v.  City  of  Mt.  Sterling,  132 
Ky.,  657;  Cincinnati  Railroad  Co.  v.  Commonwealth,  80 
Ky.,  137;  PioUet  v.  Simmers,  106  Pa.  State,  95,  51  Am. 
Rep.,  497;  Macomber  v.  Nichols,  34  Mich.,  212,  22  Am. 
Rep.,  522;  Loberg  v.  Town  of  Amherst,  87  Wis.,  634,  41 
Am.  St.  Rep.,  69 ;  Kingsbury  v.  Deadham,  13  Allen  (N. 
Y.)  186,  90  Am.  Dec,  191 ;  Lynn  v.  Hooper,  93  Me.,  46,  47 
L.  R.  A.,  752. 

Did  the  fact  that  the  wire  was  left  at  the  place  where 
it  was  put  for  several  days,  convert  into  an  actionable 
wrong  that  which  was  lawful  in  its  origin?  We  think  not. 
As  stated,  the  evidence  shows  that  work  had  been  com- 
menced in  stringing  the  wire,  in  connection  with  which 
the  coils  in  question  were  to  be  used,  but  had  not  pro- 
gressed to  the  point  where  this  wire  was  located.  Of 
course  these  two  small  coils  of  wire  could  have  been  eas- 
ily and  conveniently  moved  and  replaced  at  any  time,  or 
immediately  before  being  used,  but,  considering  the  size 
of  these  coils  of  wire,  it  cannot  fairly  be  said  that  the 
mere  fact  that  they  were  permitted  to  remain  on  the  side 
of  the  road  for  the  time  mentioned  created  a  liability 
that  except  for  this  would  not  have  existed.  There  was 
nothing  in  the  appearance  or  size  of  these  coils  of  wire 
that  would  cause  a  person  of  reasonable  prudence  to 
anticipate  that  they  would  frighten  horses.  Of  course, 
-what  is  a  reasonable  time,  in  matters  like  this,  must  de- 
pend largely  on  the  nature  and  quality  of  the  thing,  and 
on  how  long  it  has  been  permitted  to  remain  where  it 
was  put  and  the  right  of  the  person  to  locate  it,  but  when 
a  telephone  company,  in  stringing  its  wires,  places,  as 
it  has  the  right  to  do,  small  coUs  of  wire  along  the  road, 
to  be  used  as  the  work  progresses,  of  such  a  size,  nature 
and  quality  as  not  to  make  it  actionable  negligence  to 
place  them  by  the  side  of  the  road,  it  would  be  extending 
beyond  all  reasonable  limits  the  doctrine  of  liability  to 
say  that  because  the  wire  was  left  a  day  or  a  week  longer 
than  it  might  have  been,  the  company  is  liable,  when  it 
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would  not  have  been  if  it  had  used  the  wire  on  the  day  or 
the  day  following  the  day  it  was  placed  there. 

Upon  the  whole  case  we  are  of  the  opinion  that  the 
jnry  should  have  been  directed  to  find  a  verdict  for  the 
telephone  company,  and  if  there  is  another  trial,  and  the 
evidence  is  in  substance  as  it  was  on  the  last  trial,  the 
court  will  so  instruct  the  jury.  The  judgment  in  the 
damage  case  is  reversed  for  proceedings  in  conformity 
with  this  opinion,  and  the  judgment  in  the  case  seeking 
a  new  trial  is  affirmed. 


Louisville  &  NashviUe  Railroad  Company  v.  A.  Waller 

&  Company. 

(Decided  September  26»  1913). 

Appeal  from  Henderson  Circuit  Court, 

1.  Carriere—Demurrage  Charges— Right  of  Consignee  to  Set-off 
Claim  for  Damages. — ^In  an  action  by  a  common  carrier  to  re- 
cover demurrage  charges,  the  consignee  pleaded  and  proved  in 
defense  of  the  action  that  the  demurrage  charges  resulted  from 
a  failure  of  the  carrier  to  deliver  to  it  cars,  which,  if  delivered, 
would  have  prevented  the  creation  of  demurrage  fees,  and  this 
defense  was  held  valid. 

2.  Carriers — Demurrage  Charges— Right  of  Consignee  to  Set-off- 
Damages. — In  this  case  the  claim  for  demurrage  charges  asserted 
•by  the  carrier  was  based  on  rules  and  regulations  adopted  by  the 
railroad  companies  of  this  State  many  years  ago,  no  State  or 
Federal  statute  or  regulation  made  in  pursuance  thereof  being 
relied  on,  and  so  the  question  whether  the  consignee  would  have 
the  right  to  off-set  demurrage  charges  by  a  claim  for  damages  if 

.  the  demurrage  charges  arose  and  were  asserted  under  a  Federal 
statute  or  regulation  made  in  pursuance  thereto,  or  by  virtue  of 
the  fact  that  they  appeared  in  its  public  tariff  rate,  is  not  decided. 

J.  C.  WORSHAM,  TRABUB,  DOOLAN  &  COX  and  CHAS  H. 
MOORiMAN  for  appellant 

OLAT  &  CLAT  and  DORSET  &  DORSET  for  appeUee. 

Opinion  of  the  Court  bt  Judge  Cabboll — ^AflSrming. 

The  appellant  as  plaintiff  below  brought  this  suit 
against  the  appellee  to  recover  the  sum  of  $410  for  car 
service  demurrage.  It  is  averred  in  the  petition  that  *'the 
plaintiff,  and  other  railway    companies   in  Kentucky, 
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some  years  ago,  established  rules  for  the  handling  of 
their  freight  cars  with  a  view  to  promote  the  speedy 
loading  and  unloading  of  same,  to  facilitate  tra£5ic  and 
commerce,  and  enable  them  to  keep  their  cars  in  use, 
whicli  rules  were  well  known  to  the  defendant  and  had 
been  acted  upon  by  it  in  its  dealings  with  the  plaintiff 
prior  to  the  beginning  of  the  claim  herein  set  up.  By  said 
rules,  when  cars  were  furnished  to  the  patrons  of  the 
road  to  be  loaded  or  unloaded,  it  was  provided  that  for 
every  twenty-four  hours,  or  fraction  thereof,  which  each 
car  was  held  beyond  forty-eight  hours,  excluding  Sun- 
days and  legal  holidays,  after  it  was  placed  for  the  use 
of  the  patron,  he  should  pay  $1.00  to  the  road  furnish- 
ing the  car. 

''On  the  23rd  of  September,  1906,  and  on  various 
dates  thereafter  up  to  and. including  April  9,  1907,  the 
plaintiff  furnished  to  the  defendant  at  its  special  in- 
stance and  request  various  cars  loaded  with  freight  for 
the  defendant,  but  it  failed  to  unload  them  within  the  time 
prescribed  by  said  rules,  and  held  them  for  such  time  be- 
yond the  forty-eight  hours  it  was  entitled  to  hold  them 
as  to  amount  in  the  aggregate  to  410  days,  whereby  the 
defendant  became  indebted  to  the  plaintiff  in  the  sum  of 
four  hundred  and  ten  dollars  for  the  detention  of  said 
cars.  The  defendant  was  duly  notified  of  the  placement 
of  said  cars  for  unloading,  but  notwithstanding  held 
them  beyond  the  time  allowed,  as  above  set  forth.'' 

In  an  answer,  counterclaim  and  set-off,  the  appellee 
set  up  its  defense  in  six  paragraphs,  and  while  not  con- 
troverting the  claim  sued  on,  sought  to  avoid  a  recovery 
by  the  matter  asserted  in  its  counterclaim  and  set-off. 

The  lower  court  sustained  a  demurrer  to  the  first, 
second,  third  and  fourth  paragraphs  of  the  answer  and 
counterclaim,  but  overruled  the  demurrer  to  the  fifth  an'd 
sixth  paragraphs  in  which  it  was  averred  that  the  **  De- 
fendant states  that  the  demurrage,  on  account  of  which 
the  plaintiff  sues,  accrued  through  no  fault  of  this  de- 
fendant, but  accrued  solely  and  only  because  of  the 
failure  and  refusal  of  the  plaintiff  to  furnish  it  cars  in 
which  to  ship  its  grain.  That  its  elevator  was  full,  and 
it  could  not  unload  the  grain  from  the  cars  in  question 
until  it  was  furnished  cars  in  which  to  ship  the  grain  in 
the  elevator,  which  the  plaintiff  failed  and  refused  to 
furnish,  though  requested  so  to  do,  and  it  also  refused 
to  permit  the  defendant  to  unload  and  reship  in  the 
same  cars  for  which  demurrage  is  charged.    If  it  had 
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fumislied  such  cars  or  permitted  defendant  to  unload 
and  reship  in  the  same  cars,  this  defendant  wonld  and 
conld  have  unloaded  the  grain  in  the  cars  on  account  of 
which  this  action  is  brought  within  the  time  allowed  for 
that  purpose,  and  said  demurrage  would  not  have  ac- 
crued, 

"The  cars  used  for  which  demurrage  is  charged  in 
the  petition  were  weak,  dilapidated,  and  of  an  inferior 
quality,  such  as  were  not  fit  to  use,  and  could  not  be  used 
and  were  not  used  in  the  regular  course  of  the  plaintiff '& 
business.  The  said  cars  were  shop  cars,  and  were  onljr 
use^  by  the  plaintiff  to  haul  the  grain  from  the  railroad 
wharfboat  on  the  Ohio  Eiver  to  the  elevator  of  the  de- 
fendant, and  to  the  Henderson  Elevator,  a  distance  of 
about  half  a  mile.  Said  cars  were  such  as  the  plaintiff^ 
under  the  rules  mentioned  in  the  petition,  had  no  right 
to  charge  demurrage  for,  and  for  this  reason  this  de- 
fendant is  not  liable  for  said  demurrage,  and  the  plaint- 
iff has  no  right  to  charge  for  or  to  collect  said  demurr- 
age,'' 

On  the  issues  presented  by  the  petition  and  in  the 
fifth  and  sixth  paragraphs  of  the  answer,  which  was  con- 
troverted by  a  reply,  the  parties  went  to  trial  before  a 
jury.  During  the  progress  of  the  trial,  which  took  place 
four  years  after  the  answer  had  been  filed  and  the  de- 
murrer sustained  to  the  paragraphs  mentioned,  and 
after  the  evidence  for  the  appellee  had  been  heard,  the 
appellant  moved  the  court  to  suspend  the  trial  and  per- 
mit it  to  prepare  and  file  an  amended  reply,  setting  up 
that  during  the  time  the  charges  for  demurrage  sued 
for,  accrued  ''there  was  an  unusual,  unforseen  and  un- 
precedented demand  for  cars  on  plaintiff's  line  of  rail- 
road; that  said  condition  existed  on  all  railroads 
throughout  the  United  States  at  said  time;  that  the 
plaintiff  had  on  hand  at  such  times  a  sufficient  equip- 
ment to  take  care  of  and  handle  its  usual  and  ordinary 
business;  that  during  said  months  it  furnished  the  de- 
fendant with  its  pro  rata  proportion  of  plaintiff's  equip- 
ment of  cars;  and  that  any  failure,  refusal  or  inability 
to  furnish  defendant  more  cars  than  it  did  furnish  it 
was  due  to  the  said  unprecedented,  unusual  and  unfor- 
seen press  of  business." 

The  bill  of  exceptions  shows  that  the  proposed  amend 
ment  was  not  reduced  to  writing  or  tendered,  and  the 
motion  to  give  time  to  prepare  and  file  it  was  overruled 


Digitized  by  VjOOQIC 


814  KENTUCKY  EEPOETS.  [Vol.  154. 

on  the  ground  that  the  issues  should  have  been  made  up 
earlier. 

After  the  evidence  was  in,  the  court  instructed  the 
jury  in  substance  that  it  was  the  duty  of  the  appellant, 
upon  reasonable  notice,  to  furnish  appellee  a  reason- 
ably suflScient  number  of  cars  to  supply  its  demand,  and 
if  they  believed  from  the  evidence  that  during  the  time 
the  items  of  demurrage  accrued  the  appellant,  after 
reasonable  notice,  failed  to  furnish  the  required  cars, 
and  by  reason  of  such  failure  it  was  unable  to  unload  and 
release  the  cars  upon  which  demurrage  was  charged, 
they  should  not  allow  any  demurrage  on  such  cars  as 
were  held  on  account  of  the  failure  of  the  appellant  to 
supply  requested  cars. 

The  only  instruction  offered  by  appellant  was  based 
on  the  amended  reply  it  proposed  to,  but  never  filed,  and 
of  course  the  instruction  was  properly  refused.  The  jury 
returned  a  verdict  in  favor  of  appellant  for  an  item  of 
demurrage  amounting  to  six  doUars  about  which  there 
was  no  dispute,  and  complaining  of  the  rulings  of  the 
lower  court  that  in  effect  denied  it  the  right  to  recover 
the  full  amoimt  claimed,  it  brings  the  case  here  for  re- 
view. 

No  excuse  was  offered  for  the  long  delay  in  tendering 
the  amended  reply  proposed  to  be  offered  during  the 
trial,  and  we  are  not  disposed  to  say  that  under  the  cir- 
cumstances the  trial  court  abused  its  discretion  in  refus- 
ing to  give  time  during  the  trial  to  prepare  the  sug- 
gested reply. 

With  this  matter  out  of  the  way  the  only  issue  in  the 
case — as  the  amount  of  the  claim  for  demurrage  was  ad- 
mitted— ^was  the  right  of  appellee  to^  defeat  the  demurr- 
age by  the  defense  that  it  was  occasioned  by  the  failure 
of  the  appellant  to  furnish  it  sufficient  cars  to  enable  it 
to  unload  the  cars  upon  which  demurrage  was  charged 
before  any  demurrage  accrued,  and  this  really  resolves 
itself  into  the  question  whether  or  not  the  consignee  Has 
the  right  in  a  suit  by  a  carrier  for  demurrage  fees  to  off- 
set the  claim  by  damages  that  he  has  suffered  by  the 
negligence  of  the  carrier  connected  with  its  claim  for  de- 
murrage or  its  failure  to  perform  a  duty  which  if  per- 
formed would  have  prevented  the  accrual  of  demurrage 
charges.  Assuming,  therefore,  that  the  defense  asserted 
by  appellee  was  valid  and  made  out  by  the  evidence,  and 
that  the  issue  arising  on  this  defense  was  properly  sub- 
mitted to  the  jury  as  we  may  do  upon  the  authority  of 
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L  C.  E.  Co.  V.  Eiver  &  Eail  Coal  Co.,  150  Ky.,  489,  we 
shall  only  consider  the  question  relating  to  the  right  of 
a  consignee  to  off-set  demurrage  charges  by  a  valid 
claim  that  he  has  against  the  carrier. 

In  disposing  of  this  question  it  is  important  to  keep 
in  mind  the  fact  that  the  claim  for  demurrage  sued  on 
was  not  based  directly  or  inferentially  upon  any  Federal 
or  State  statute  conferring  the  right  to  make  this  charge, 
or  upon  any  rule  or  regulation  of  the  carrier  made  under 
authority  of  any  such  statute,  nor  was  the  charge  con- 
tained in  or  made  a  part  of  its  public  tariff  rates,  but 
was  rested  solely  on  certain  rules  and  regulations 
adopted  perhaps  twenty  years  ago  by  railroad  compan- 
ies doing  business  in  the  State,  by  which  they  agreed 
that  certain  fixed  demurrage  charges  should  be  made 
against  consignees  for  their  failure  to  release  within  a 
specified  time  cars  consigned  to  them.  This  rule  or 
regulation  of  the  railroad  companies  was  held  to  be 
valid  and  enforcible  by  this  court  in  Kentucky  Wagon 
Manufacturing  Company  v.  Ohio  &  Mississippi  Eailway 
Co.,  98  Ky.,  152. 

This  being  the  basis  of  the  action,  it  does  not  seem 
necessary  that  we  should  consider  the  nature  of  demurr- 
age charges  in  their  relation  to  or  as  a  part  of  the 
charge  for  transportation,  or  what  the  rule  should  be  if 
the  charges  were  contained  in  or  made  a  part  of  the  pub- 
lic tariff  rates  of  the  carrier,  or  were  made  pursuant  to 
any  Federal  or  State  statute  or  rule  or  regulation  made 
thereunder,  or  whether  if  they  were  so  made  it  would 
be  permissible  to  defeat  them  by  a  claim  for  damages, 
such  as  is  asserted  in  this  case.  Nor  has  the  Interstate 
Commerce  law  any  application  to  the  case,  as  it  was  not 
in  any  manner  pleaded  or  relied  on  in  the  lower  court 
by  the  railroad  company. 

We  may,  however,  observe  in  passing  that  in  an  opin- 
ion by  the  Interstate  Commerce  Commission,  in  the  case 
of  Crescent  Coal  &  Mining  Co.  v.  Baltimore  &  Ohio 
Eailroad  Co.,  Vol.  20,  Interstate  Commerce  Commission 
Eeports,  it  was  said  that  '*it  has  been  uniformly  held 
by  this  commission  that  a  shipper  or  consignee  may  not 
be  required  to  pay  a  demurrage  charge  unless  the  car- 
rier's tariff  provided  for  the. same  in  clear  and  specifie 
form  and  manner. '^  It  would,  therefore,  seem  tiiat  if 
the  railroad  company  had  relied  on  the  Federal  statute 
or  any  rule  or  regulation  of  the  Interstate  Commerce 
Commission  to  entitle  it  to  recover  in  this  case,  it  must 
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have  f aUed,  because  of  the  failure  to  set  out  that  the  de- 
murrage charffes  were  published  in  its  tariff  sheet 

As  the  ri^ts  of  the  parties  are  to  be  settled  inde- 
pendent of  recent  Federal  legislation,  and  such  rules 
and  regulations  as  may  have  been  established  there- 
under and  according  to  principles  that  were  formerly 
well  established,  we  have  no  diJBSculty  in  adjudging  that 
the  consignee  in  this  case  had  the  right  to  assert  against 
the  charge  for  demurrage  the  claim  for  damages  set  up 
in  this  counterclaim.  In  Louisville  &  Nashville  E.  B. 
Co.  V.  Empire  State  Chemical  Co.,  189  Fed.,  174,  the 
railroad  company  brought  an  action  against  the  chem- 
ical company  to  recover  demurrage  charges.  In  its  an- 
swer the  chemical  company  set  up  two  defenses,  one 
was  that  the  railroad  company  over  its  protest  delivered 
cars  on  which  demurrage  was  charged  to  it  in  such  large 
quantities  that  it  could  not  unload  them  expeditiously  or 
within  the  time  allowed  to  save  it  from  demurrage  fees, 
and  the  other  was  that  the  railroad  company  failed  to 
furnish  it  suflBcient  cars  to  enable  it  to  carry  on  its  busi- 
ness, to  its  damage  in  a  large  sum.  In  considering  these 
defenses  the  court  said  that  the  first  one  stated  a  good 
defense  against  the  claim  for  demurrage  fees,  but  that 
the  second  did  not  because  it  was  not  authorized  by  the 
Georgia  practice.  It  apears  from  the  opinion  that  in 
disposing  of  these  questions  no  doubt  was  intimated  of 
the  right  of  a  consignee  to  assert  a  valid  claim  against 
demurrage  fees. 

In  Missouri  Pacific  Ey.  Co.  v.  Peru-Van  Zant  Imple- 
ment Co.,  73  Kansas  295,  87  Pac,  80,  the  court,  after 
considering  numerous  authorities,  said: 

*^  Where  a  common  carrier  becomes  liable  to  the  con- 
signee of  goods  for  damages  to  the  property  received 
in  transit  and  the  amount  of  such  damages  equals  or  ex- 
ceeds the  freight  biU  on  the  damaged  goods,  the  lien  of 
the  carrier  is  thereby  extinguished  and  the  consignee  is 
entitled  to  the  possession  of  such  goods  without  payment 
of  freight,  and  in  such  a  case  refusal  of  the  carrier  to 
deliver  the  goods  to  the  consignee  upon  demand  consti- 
tutes a  conversion.'^ 

In  Dyer  v.  Grand  Trunk  Eailway  Co.,  42  Vt,  441,  1 
Am.  Eep.,  350,  in  holding  that  a  shipper  had  the  right 
to  set  off  against  a  charge  for  transportation  a  claim  for 
damage  to  the  goods  received  in  transit,  the  court  said: 

**  There  would  seem  to  be  no  good  reason  why  the 
liability  of  the  carrier  to  ihe  freighter  for  the  damage 
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aoGrning  throngh  his  fault,  in  the  carriage  of  the  prop- 
erty, should  not  be  asserted  and  determined  by  way  of 
defense  to  his  claim  for  freight,  as  well  as  by  a  cross 
action  for  such  damage/' 

In  Boggs  V.  Martin,  13  B,  Mon.,  238,  in  sustaining 
the  right  of  a  consignee  to  set-off  a  claim  for  damages 
growing  out  of  injury  to  the  goods  by  the  negligence  of 
the  carrier  against  the  lien  of  the  carrier  for  the  freight 
charges,  the  court  said: 

**If  the  carriers  were  liable  on  account  of  any  dam- 
age the  goods  had  sustained,  there  seems  to  be  no  good 
reason  why  they  should  be  permitted  to  recover  the 
full  amount  of  the  compensation  that  they  would  have 
been  entitled  to  if  their  contract  had  been  strictly  com- 
plied with  and  the  consignee  comijelled  to  resort  to  a 
cross  action  to  obtain  redress  for  injury  to  the  goods. 
*  *  *  The  consignee  in  the  present  case  had  a  right  to 
prove,  for  the  purpose  of  reducing  the  amount  of  freight 
due  to  the  carriers,  that  the  articles  had  not  been  de- 
livered in  good  order,  •  •  •  and  had  a  right  to  intro- 
duce proof  to  show  the  extent  of  the  damage  to  the  goods 
for  the  purpose  of  reducing  the  amount  of  the  freight 
actually  due  or  making  it  appear  that  nothing  was  due 
on  that  account,  thereby  manifesting  that  the  defendants 
had  no  right  to  the  possession  of  the  goods/' 

In  Hutchinson  on  Carriers,  third  edition,  section  799, 
the  rule  is  thus  announced:  **The  party  liable  for  the 
freight,  however,  when  sued,  may  set  up,  in  answer  to 
the  claim,  any  breach  by  the  earner  of  his  contract,  and 
will  be  allowed  to  set  off  any  loss  or  damage  to  the  goods 
for  which  he  is  liable,  or  sustained  by  him  in  conse- 
quence of  unreasonable  delay  in  their  carriage  or  de- 
livery/' To  the  same  effect  is  Elliott  on  Eailroads,  Vol. 
4,  Sec.  1567a. 

Many  of  the  authorities  we  have  cited  relate  to  the 
right  of  a  consignee  to  set  off  his  claim  for  damages 
against  the  charge  for  freight,  but  if  this  is  allowable, 
as  the  uniform  current  of  authoriiy  shows  it  is,  there 
can  be  no  doubt  of  the  right  of  a  shipper  to  set  off  his 
claim  for  damages  against  a  charge  asserted  for  demurr^ 
age,  which  can  certainly  occupy  no  better  attitude  than 
a  claim  for  transportation  fees. 

The  judgment  is  affirmed. 
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Woodford  v.  Commonwealth. 

(Decided  September  25,  1913). 

Appeal  from  Jefferson  Circuit  Court 
(Criminal  Division). 

1.  Larceny — ^Taking  and  Carrying  Away  Different  Articles  at  Dif- 
ferent Times — ^Instructions. — ^Whlle  two  larcenies  cannot  be 
added  together  so  as  to  sustain  the  charge  of  grand  larceny,  the 
eTidence  connects  appellant  with  taking  two  automobile  tires 
worth  $40.00  apiece,  and  whether  he  made  one  or  two  trips  for 
them  he  was  guilty  in  either  event.  For  these  reasons  the  objec- 
tion to  the  instruction  is  not  well  taken.  The  instruction  direct- 
ing his  conviction  if  the  jury  believed  he  "unlawfully  and  felon- 
iously, took,  stole  and  carried  away  the  various  articles  enumer- 
ated in  the  indictment  of  the  aggregate  value  of  $105.00,  or  of 
any  of  said  property  of  the  value  of  $20.00  or  more." 

2.  New  Trial — Newly  Discovered  Evidence — ^Affidavit  Unsupported. 
— ^A  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  should  be  supported  by  the  affidavit  of  the  witnesses 
that  they  will  so  state,  or  by  some  other  evidence  than  the  affi- 
davit of  the  defendant 

AL.  M.  MARKET  for  appellant 

JAMES  GARNETT,  Attorney  General;  D.  O.  MYATT,  Assistant 
Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Nunn — ^Affirming. 

The  appellant  was  indicted  and  convicted  of  grand 
larceny.  He  was  charged  with  stealing  from  Dr.  San- 
ders, '*two  automobile  tires  of  the  value  of  $40  a  piece, 
and  one  automobile  tire  of  the  value  of  $15,  and  two 
inner  tubes  of  the  value  of  $5  a  piece,'*  and  of  the  ag- 
gregate value  of  $105. 

The  court  instructed  the  jury  that  if  they  believed 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  before  the  finding  of  the  indictment  unlaw- 
fully and  feloniously  took,  stole,  and  carried  away  the 
various  articles  enumerated  in  the  indictment,  *^of  the 
aggregate  value  of  $105,  or  any  of  said  property  of  the 
value  of  $20,  or  more''  they  should  find  the  defendant 
guilty  as  charged. 

Appellant  claims  that  this  instruction  was  prejudi- 
cial and  erroneous,  because  under  it  the  jury  could  find 
him  guilty  of  grand  larceny  although  they  might  believe 
that  the  articles  were  taken  at  different  times,  and  that 
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he  took  nothing  at  any  time  worth  as  much  as  $20.  In 
other  words,  he  objects  that  the  instruction  directed  the 
jury  to  convict  him  if  the  aggregate  value  of  the  articles 
taken,  although  at  a  number  of  different  times,  was  more 
than  $20. 

This  instruction  is  almost  identical  to  one  condenmed 
in  the  case  of  Weaver  v.  Commonwealth,  27  Ky.  L.  E. 
743,  86  S.  W.,  551,  and  we  adhere  to  the  doctrine  of  that 
case  to  the  effect  that  two  larcenies  cannot  be  added  to- 
gether so  as  to  sustain  the  charge  of  grand  larceny. 
**  Petty  stealing  by  being  often  repeated  is  not  raised  to 
the  crime  of  a  felony.  *'  But  there  is  this  radical  dif- 
ference between  the  case  at  bar  and  the  one  cited.*  *  * 
Weaver  was  charged  with  taking  and  carrying  away 
numerous  articles  of  wearing  apparel  and  other  personal 
property  belongrog  to  Dr.  Eeynolds  of  the  aggregate 
value  of  about  $1,000.  The  evidence  disclosed  that  the 
articles  were  taken  at  intervals  and  by  different  persons, 
but  Weaver  had  been  seen  to  take  only  a  pair  of  silk 
stockings.  The  value  of  none  of  the  things  taken  was 
shown  separately.  In  the  case  at  bar  the  proof  shows 
pretty  clearly  that  appellant  was  guilty  of  larceny,  and 
connects  him  with  the  two  automobile  tires  worth,  ac- 
cording to  the  proof,  $40  a  piece.  In  fact,  he  is  not 
directly  connected  by  the  proof  with  the  takinjg  of  any 
of  the  other  articles  mentioned  having  a  less  value  than 
$20.  So  that  he  was  convicted  for  the  larceny  of  the  two 
tires,  the  value  of  either  one  of  which  exceeded  $20,  and 
whether  he  made  one  or  two  trips  for  them  he  was  guilty 
in  either  event.  As  to  whether  the  goods  were  taken  at 
intervals,  only  one  witness  testifies,  and  that  is  Dr.  San- 
ders. He  says  they  were  all  taken  at  the  same  time. 
Perhaps  his  means  and  facilities  for  knowing  this  fact 
were  faulty,  and  this  could  have  been  developed  upon 
cross  examination,  but  he  was  asked  no  other  questions 
on  this  point.  For  these  reasons  we  are  of  opinion  his 
objection  to  the  instruction  in  this  case  is  not  well  taken. 

His  second  complaint  is  the  refusal  of  the  lower  court 
to  grant  him  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  This  new  evidence  he  claims  to  be 
able  to  produce  tends  to  show  the  great  length  of  time 
the  two  tires  had  been  used,  and  that,  considering  their 
use,  they  would  be  rated  as  second  hand  tires ;  and  also 
that  they  were  worth  less  than  $20.  While  the  new  evi- 
dence offered  is  an  opinion  as  to  the  value  of  the  two 
tires,  and  this  was  a  pertinent  issue  upon  the  trial,  yet 
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he  does  not  name  a  single  witness  who  wonld  swear  they 
were  worth  in  the  aggregate  less  than  $20  at  the  time 
they  were  stolen,  and  appellant's  affidavit  is  nnsnp- 
ported  by  the  affidavit  of  any  other  witness  who  would 
give  such  testimony.  This  was  necessary  under  the 
ruling  in  Bowling  v.  Commonwealth,  148  Ky.,  9,  where 
a  new  trial  was  refused  because  *'he  did  not  support  his 
affidavit  by  their  affidavit  that  they  would  so  state,  or 
by  the  testimony  of  any  other  person. '* 

Furthermore,  while  stating  that  he  did  not  know  of 
this  evidence  at  the  time  of  trial,  he  does  not  state  suffi- 
cient reasons  why  he  did  not,  or  could  not  have  known 
of  its  existence  at  that  time. 

Appellant  also  complains  that  he  was  not  permitted 
to  prove  his  good  reputation  for  honesty.  Passing  the 
point  as  to  the  form  and  competency  of  his  questions,  it 
seems  that  he  made  no  avowals  as  to  what  he  expected 
his  witnesses'  answer  would  be,  and  upon  this  state  of 
the  record  there  is  nothing  for  us  to  consider. 

The  judgment  of  the  lower  court  is  therefore  af- 
firmed. 


Thompson's  Administrator  v.  Dlinob  Central  Railroad 
Company,  et  aL 

(Decided  SepteiDiber  25,  J.913). 

Appeal  from  Muhlenburg  Circuit  Court. 

Railroads — ^Trespasser— Action  for  Damages — ^Evidence — ^Peremptory 
Instruction. — In  an  action  by  the  administrator  of  a  trespasser  to 
recover  damages  for  his  death,  based  on  the  failure  on  the  part 
of  the  engineer  to  use  ordinary  care  to  avoid  injuring  the  dece- 
dent  after  his  peril  was  discovered,  evidence  examined  and  held 
Insufficient  to  take  the  case  to  the  Jury. 

WALTEJR  WILKINS   for  appellant. 

TAYLOR  &  EAVES,  TRABUE,  DOOLAN  ft  COX,  BLBWIBTT 
LEE,  C.  U  SIVLfSY  and  BROWDER  &  BROWIDER  for  appeUees. 

Opinion  of  the  Court  by  William  Bogebs  Clay, 
Commissioner — ^AflSrming. 

Plaintiff,  D.  M.  Thompson,  as  administrator  of 
James  Nelson  Thompson,  deceased,  brought  this  action 
against  the  defendants,  Illinois  Central  Bailroad  Com- 
pany and  its  engineer,  Sam  Lawther,  to  recover  for  the 
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death  of  his  intestate.  At  the  conclusion  of  the  evidence 
for  plaintiff  the  court  directed  a  verdict  in  favor  of  de- 
fendant. Judgment  was  entered  accordingly,  and  plaint- 
iff appeals. 

The  evidence  for  plaintiff  is  as* follows: 
Alfred  Armstrong  testified  that  he,  Melvin  Crum- 
baker  and  the  decedent,  James  Nelson  Thompson,  all  of 
whom  lived  in  Central  City,  were  walking  along  the  de- 
fendant company's  tracks  between  Mil  wood  and  Caney- 
ville,  in  Grayson  county,  Kentucky.  Growing  tired,  they 
sat  down  on  the  end  of  the  railroad  ties  to  rest.  Thomp- 
son and  Crumbaker  sat  down  first,  and  soon  went  to 
sleep.  There  was  a  tie  or  two  between  them.  "Witness 
dropped  his  knife,  and  after  looking  for  it  he  too  sat 
down  one  or  two  ties  above  them.  It  was  then  about 
day-light  on  the  morning  of  August  28, 1911.  While  they 
were  asleep  and  sitting  in  a  stooped  position  on  the  end 
of  the  ties  close  to  the  track,  passenger  train  No.  132 
came  along  and  struck  Thompson  and  Crumbaker.  The 
first  thing  he  knew  he  was  upon  the  bank  of  a  small  cut 
near  the  railroad  track.  He  was  asleep  when  the  train 
struck  the  other  two  boys,  and  did  not  see  them  at  that 
time  and  did  not  know  what  position  they  were  in.  The 
train  knocked  the  other  two  boys  down  the  track  some 
distance.  The  train  ran  past  them  and  stopped  with  the 
baggage  car  near  them. 

George  White,  -Who  lived  about  30  steps  from  the 
railroad,  testified  that  he  was  standing  on  his  porch  at 
the  time  the  train  passed.  He  heard  the  train  whistle 
at  his  gate  as  if  something  was  on  the  track,  and  saw  the 
train  stop.  He  went  to  where  the  boys  were  struck  by 
the  train.  The  train  did  not  slacken  its  speed  when  it 
commenced  whistling.  The  distance  from  the  gate  to 
the  telephone  pole  where  the  train  commenced  whistling 
was,  by  actual  measure,  158 1-3  yards,  or  475  feet,  from 
the  place  where  the  boys  were  struck.  It  was  after  day- 
light when  the  accident  occurred,  and  the  train  was  go- 
ing up  grade. 

Mrs.  George  White,  the  wife  of  George  White,  testi- 
fied that  she  saw  the  train  before  it  struck  the  boys,  and 
saw  it  stop.  The  bell  was  ringing  and  the  whistle  blow- 
ing so  much  that  she  knew  there  was  trouble.  The  train 
continued  to  whistle  from  the  time  it  began  until  it 
stopped. 

Tom  Stanfield,  a  brakeman,  who  had  had  twelve 
months'  experience  in  running  on  the  Illinois  Central 
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Bailroad  and  four  years*  experience  on  the  Bock  Island 
Bailroad,  but  whp  had  not  been  in  the  railroad  business 
for  about  twelve  years,  testified  that  the  grade  at  the 
point  of  the  accident  was,  in  his  opinion,  from  60  to  80 
feet  per  mile.  Upon  being  asked  the  schedule  time  ojF 
the  train,  he  did  not  know,  but  upon  having  his  memory 
refreshed,  he  supposed  about  23  miles  per  hour.  He  did 
not  measure  the  grade  in  any  way.  In  answer  to  the 
question  **Li  what  distance  could  an  engine  hitched  to 
this  passenger  train  of  three  coaches,  going  up  Millwood 
hill,  a  grade  of  sixty  or  seventy  feet  per  mile,  and  run- 
ning at  the  rate  of  twenty-three  miles  per  hour,  be 
stopped f  witness  answered:  **I  suppose  it  could  be 
stopped  in  75  or  100  yards — ^I  would  think,  going  up  that 
hill.'*  Witness  further  stated  that  if  the  train  was  run- 
ning at  the  rate  of  45  miles  per  hour  he  supposed  it 
would  require  a  greater  distance,  but  did  not  know 
exactly  what  distance  would  be  required.  Sam  Law- 
ther,  the  engineer  in  charge^  of  the  train  on  the  day  of 
the  accident,  testified  that  his  train  was  running  at  the 
rate  of  45  miles  per  hour,  and  that  he  blew  the  whistle 
of  his  engine  when  he  first  saw  them.  Tom  Stanfield 
was  then  recalled  by  the  plaintiff,  and  being  asked  in 
what  distance  could  an  engine  pulling  a  baggage  and 
two  passenger  coaches,  running  at  the  rate  of  45  miles 
an  hour,  up  a  grade  of  60  to  90  feet  a  mile,  be  stopped, 
answered:  '^That  is  pretty  hard  to  say,  what  distance 
it  could  be  stopped  at  that  rate  of  speed  up  grade,  but 
it  looks  like  it  could  be  stopped  in  125  or  150  yards,  up 
that  grade.'*  He  further  said  that  in  case  of  an  emerg- 
ency it  looked  as  if  it  could  be  stopped  in  three  car 
lengths. 

As  the  accident  occurred  out  in  the  country,  it  is 
admitted  that  the  decedent  and  his  companions  were  tres- 
passers, and  the  defendant  owed  decedent  no  duty  ex- 
cept to  use  ordinary  care  to  avoid  injuring  him  after  his 
peril  was  discovered.  Plaintiff *s  case,  therefore,  depends 
upon  whether  or  not  there  was  suflScient  evidence  on  this 
point  to  take  the  case  to  the  jury. 

It  is  earnestly  argued  that  as  the  proof  shows  the 
engineer  began  to  give  the  alarm  signals  when  he  saw 
the  boys,  and  furthermore  that  it  was  possible  to  stop 
the  train  in  from  75  to  100  yards  if  going  at  a  speed  of 
23  miles  an  hour,  and  from  125  to  150  yards  if  going  at 
45  miles  an  hour,  there  is  sufficient  evidence  to  take  the 
case  to  the  jury.  There  is  practically  no  evidence,  how- 
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ever,  to  the  effect  that  the  train  was  running  at  the  rate 
of  23  miles  an  hour.  The  only  evidence  to  that  effect 
was  th^  statement  of  the  witness  Stanfield  that  he  sup- 
posed that  was  the  schedule  time,  after  counsel  for  the 
plaintiff  asked  him  the  question  which  suggested  the 
answer  expected. 

Furthermore,  the  schedule  time  of  a  train  is  the  regu- 
lar time,  including  the  time  consumed  in  stopping  at  sta- 
tions. Therefore,  the  schedule  time  of  the  train  is  by  no 
means  conclusive  of  its  actual  time.  The  actual  time  is 
generally  somewhat  in  excess,  and  frequently  far  in  ex- 
cess, of  the  schedule  time.  In  this  case  the  only  direct 
evidence  of  the  actual  speed  of  the  train  is  the  statement 
of  the  engineer  that  it  was  going  at  the  rate  of  45  miles 
an  hour.  While  the  boy  who  was  not  injured  says  that 
the  intestate  and  the  other  boy  went  to  sleep  in  a  stoop- 
ing position,  there  is  no  evidence  tending  to  show  their 
position  at  thfe  time  that  the  train  actually  struck  them. 
The  engineer  says  that  when  he  saw  them  he  imme- 
diately sounded  the  alarm.  The  train  was  moving  very 
rapidly.  The  boys  were  only  about  158  yards  distant. 
The  act  of  ringing  the  bell  and  blowing  the  whistle 
necessarily  consumed  some  time.  Furthermore,  the  law 
did  not  require  the  engineer  to  apply  his  brakes  until 
he  had  given  the  alarm,  and  it  was  then  reasonably  ap- 
parent to  a  person  of  ordinary  prudence,  situated  as  he 
was,  that  the  boys  were  unconscious  of  the  approach  of 
the  train.  As  a  matter  of  fact,  the  train  did  stop  with 
the  baggage  car  near  the  boys.  Giving  full  effect  to  the 
evidence  for  plaintiff,  though  it  bears  the  ear-marks  of 
speculation  rather  than  of  sound  judgment,  it  merely 
tends  to  prove  that  the  train  could  have  been  stopped  be- 
tween the  point  at  which  the  engineer  saw  the  boys,  and 
the  point  at  which  the  accident  occurred.  ^  It  does  not 
show  that  after  the  lapse  of  time  necessarily  consumed 
in  giving  the  alarm  signal,  and  after  it  became  reason- 
ably apparent  to  a  person  of  ordinary  prudence,  sit- 
uated as  the  engineer  was,  that  the  boys  were  uncon- 
scious of  the  approach  of  the  train,  he  could,  in  the 
exercise  of  ordinary  care,  with  the  means  at  his  com- 
mand, have  stopped  the  train  in  time  to  avoid  injuring 
the  intestate.  Reynolds'  Admr.  v.  C,  N.  0.  &  T.  P.  Ry. 
Co.,  148  Ky.,  252;  Creager's  Admr.  v.  I.  C.  R.  R.  Co., 
134  Ky.,  543.  It  follows  that  the  peremptory  instruction 
was  properly  given. 

Judgment  affirmed. 
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Wash  Y.  NoeL 

(Decided  September  25,  1913). 

Appeal  from  Franklin  Circuit  Court. 

Appeal—What  Not  Pinal  Order.— An  order  oyerrullng  a  demurrer  to 
an  answer,  but  not  disposing  of  the  action,  is  not  final, 

J.  HUNT  JACKSON  for  appellant 

POLSQROVE  &  QAINES  for  appeUee. 

Opinion  of  the  Coubt  by  Chief  Justice  Hobson — 
Dismissing  appeal. 

This  is  an  appeal  by  the  plaintiff  in  the  action  from 
an  order  of  the  court  overruling  his  demurrer  to  the 
defendant's  answer.  Such  an  order  is  interlocutory,  not 
final.  Alexander  v.  DeKermel,  81  Ky.,  345.  No  judgment 
having  been  entered  disposing  of  the  action  the  appeal 
must  be  dismissed  and  it  is  so  ordered. 

Appeal  dismissed. 


Price  Y.  RusselL 
Coleman  v.  Morgan. 

(Decided  September  26,  1913). 

Appeals  from  Logan  Circuit  Court. 

1.  Elections — Primary — Contest — ^Time  of  Instituting. — ^Under  the  pri- 
mary election  law,  the  five  days  aUowed  for  instituting  the  con* 
test,  must  be  counted  from  the  issuing  of  the  certificate,  including 
the  day  on  which  the  certificate  is  issued. 

2.  Elections — Notice  of  Contest — Service  of. — ^The  notice  of 
contest  must  not  only  be  put  in  the  hands  of  the  sherifC  within 
five  days,  but  it  must  be  served  on  the  defendant  within  that  time, 
unless  he  absents  himself  or  otherwise  prevents  the  service.  If 
the  notice  is  not  served  in  time,  the  proceeding  cannot  <be  main- 
tained. 

8.  Trial— Special  Judge— Presumption  that  Governor  Acted  Properly 
in  Appointing.— It  will  be  presumed  that  the  Governor  acted  prop* 
erly  in  sending  a  special  judge  to  try  a  case  nothing  else  appeaiw 
Ing.  Ordinarily  the  clerk  may  notify  the  Governor  when  notified 
by  one  of  the  parties  that  the  parties  cannot  agree  on  an  attomedr 
to  preside. 
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4.  B&eettonfl— Primary— Judgment  of  Court  of  Appeals  is  Final — Cor- 
rection of. — In  primary  election  oonteata  the  Judgment  of  the  Court 
of  Appeals  is  final  when  entered  and  the  result  will  he  certified 
directly  to  the  proper  officers.  But  the  court  will  correct  any 
error  thereafter  on  reasonable  application. 

J.  P.  VANARSDAI4U  J.  T.  WILSON^  W.  W.  STEPHENSON  for 
appellant  Coleman. 

6.  R.  CREWIDSON  and  TRIMBLE  &  BELL  for  appellant  Price. 

C.  E.  RANKIN,  B.  H.  QAITHER  and  E.  M.  HARDIN  for  apepUee 
Morgan. 

O.  T.  FINN  for  appellee  RnsselL 

Opinion  of  the  Court  by  Chief  Justice  Hobson — 
Affirming. 

These  two  appeals  involving  the  same  question  will 
be  determined  together.    Section  28  of  the  Act  of  March 

5,  1912,  providing  for  primary  elections,  contains  the 
following  provision  as  to  the  contesting  of  such  elec- 
tions : 

**Any  candidate  wishing  to  contest  the  nomination 
of  any  other  candidate  who  was  voted  for  at  any  pri- 
mary election  held  under  this  act  shall  give  notice  in 
writing  to  the  i)erson  whose  nomination  he  intends  to 
contest,  stating  the  grounds  of  such  contest,  within  five 
days  from  the  time  the  Election  Commissioners  shall 
have  awarded  the  certificate  of  nomination  to  such  can- 
didate whose  nomination  is  contested.  Said  notice  shall 
be  served  in  the  same  maimer  as  a  summons  from  the 
circuit  court,  and  shall  warn  the  contestee  of  the  time 
and  place,  when  and  where  the  contestee  shall  be  re- 
quired to  answer  and  defend  such  contest,  which  shall 
not  be  less  than  three  nor  more  than  ten  days  after  the 
service  thereof.**    (See  Acts  1912,  p.  71.) 

In  the  first  case  Vernon  Price  instituted  a  contest 
against  George  C.  Bussell.  They  were  each  candidates 
for  the  Democratic  nomination  for  county  clerk  of  Lo- 
gan county  at  the  primary  election  held  on  August  2, 
1913.  The  certificate  of  nomination  was  awarded  to 
Bussell  on  August  5 ;  the  notice  of  contest  was  delivered 
to  the  sheriff  at  4 :10  p.  m.  on  Saturday,  August  9th,  and 
he  not  finding  Bussell  on  that  day,  delivered  a  copy  to 
bim  at  8:30  a.  m.  on  August  11th. 

In  the  second  case  Clel  Coleman  sought  to  contest 
the  nomination  of  John  Morgan,  as  the  Democratic  can- 
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didate  for  sheriff  of  Mercer  County.  The  certificate  of 
nomination  was  issued  to  Morgan  on  August  11,  1913. 
The  notice  of  contest  was  placed  in  the  hands  of  the 
sheriff  at  5:30  p.  m.  on  August  15,  and  was  served  by 
the  sheriff  on  August  16. 

There  is  no  contention  in  either  case  that  the  defend- 
ant absented  himself  or  in  any  way  obstructed  the  ser- 
vice of  the  notice.  The  single  question  to  be  determined 
in  each  case  is,  was  the  notice  in  timet  The  circuit  court 
dismissed  both  proceedings  on  the  ground  that  the  notice 
was  not  in  time ;  and  the  contestants  appeal. 

It  will  be  observed  that  in  each  case,  if  the  day  on 
which  the  commissioners  awarded  the  certificate  of 
nomination  is  counted  the  five  days  allowed  by  the  stat- 
ute expired  before  the  notice  was  served.  The  rule  is 
settled  in  this  State  by  a  long  line  of  decisions  that 
where  time  is  counted  from  the  day,  the  day  is  not  in- 
cluded, but  that  where  it  is  counted  from  an  act,  the  day 
on  which  the  act  is  done,  is  included.  In  Batman  v.  Me- 
gowan,  1  Met.,  533,  the  court  had  before  it  a  statute 
which  required  that  notice  of  contest  should  be  given 
within  ten  days  after  the  board  issued  the  certificate. 
The  final  action  of  the  board  occurred  on  the  sixth  of  the 
month;  the  notice  of  contest  was  executed  on  the  six- 
teenth. It  was  held  that  the  day  on  which  the  com- 
missioners acted  must  be  counted  and  that  the  time  for 
serving  the  notice  expired  on  the  fifteenth.  That  case 
has  been  followed  uniformly  since.  (Long  v.  Hughes,  1 
Duv.,  388;  White  v.  Crutcher,  1  Bush,  473;  Newton  v. 
Ogden,  126  Ky.,  106,  Lowry  v.  Stotts,  138  Ky.,  253,  and 
cases  cited.) 

It  is  insisted  that  the  statute  which  was  there  before 
the  court  required  the  notice  to  be  given  within  ten  days 
after  the  final  action  of  the  board,  while  the  statute  here 
in  question  requires  the  notice  to  be  given  in  five  days 
from  the  time  the  election  commissioners  shall  have 
awarded  the  certificate.  But  we  cannot  see  that  there  is 
any  substantial  difference  in  the  statutes.  The  awarding 
of  the  certificates  is  an  act.  To  say  that  the  notice  must 
be  given  in  five  days  from  the  time  the  election  commis- 
sioners awarded  the  certificate,  is  to  say  that  it  must  be 
given  within  five  days  after  the  act.  The  sense  is  not 
changed  by  the  use  of  the  word  **time.'*  The  meaning 
would  be  precisely  the  same  if  the  statute  had  required 
notice  to  be  given  within  five  days  after  the  election  com- 
missioners shall  have  awarded  the  certificate. 
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It  is  also  insisted  that  the  contestimt  should  not  be 
prejudiced  by  the  failure  of  the  sheriff  to  execute  the 
notice  on  the  day  he  received  it;  that  when  he  prepared 
his  notice  and  gave  it  to  the  sheriff  to  execute,  he  had 
done  all  he  could  do.  It  is  pointed  out  that  when  a  pe- 
tition is  filed,  and  summons  issued  in  good  faith,  an 
action  is  begun,  and  that  the  failure  of  the  sherin  to 
serve  the  summons  promptly  does  not  affect  the  plain- 
tiff. But  the  right  to  contest  a  primary  election  comes 
entirely  from  the  statute,  and  the  Legislature  in  con- 
ferring the  right  could  confer  it  upon  such  terms  as  it 
saw  fit  It  has  seen  fit  to  make  the  service  of  notice  in 
five  days,  a  condition  precedent  to  a  contest;  for  notice 
in  writing  of  the  contest  is  not  given  to  the  person  whose 
nomination  is  contested  until  the  notice  is  served  on  him. 
The  statute  is  unambiguous.  The  giving  of  the  notice  in 
writing  to  the  person  whose  nomination  is  contested 
within  five  days  is  a  condition  precedent  to  the  right  of 
contest.  If  the  notice  is  not  given  the  right  fails.  The 
Legislature  might  have  provided  for  the  filing  of  a  pe- 
tition in  five  days,  and  the  service  of  a  summons  issu- 
ing on  it,  but  it  did  not  do  so,  and  we  are  powerless  to 
add  to  the  words  of  the  statute.  (15  Cyc,  402.) 

If  the  contestee  should  conceal  or  absent  himself,  or 
in  any  other  way  obstruct  the  service  of  the  notice,  a 
different  question  would  be  presented;  for  a  man  is 
never  allowed  to  profit  by  his  own  wrong,  and  he  who 
prevents  the  execution  of  a  process  in  time,  will  not  be 
heard  to  object  that  the  process  was  not  served  sooner. 

In  the  second  case,  objection  is  made  that  the  circuit 
judge  who  tried  the  case  by  direction  of  the  Governor, 
had  not  the  power  to  act.  It  is  insisted  that  before  the 
Governor  can  designate  a  judge  to  try  a  case,  where  the 
circuit  judge  of  the  district  can  not  preside  it  must  ap- 
pear that  the  parties  are  unable  to  agree  upon  an  at- 
torney to  act  as  judge.  Section  2  of  the  Act  of  1912  is 
in  these  words: 

**In  the  absence  of  the  regular  judge  of  any  circuit 
court  in  this  Commonwealth,  except  the  courts  of  con- 
tinuous session  as  mentioned  in  the  first  section  hereof, 
or  -when  he  cannot  preside  in  any  particular  case  or 
cases,  if  the  parties  cannot  agree  upon  an  attorney  who 
is  present  to  act  as  judge,  and  who  shall  receive  no  com- 
pensation for  his  services,  the  clerk  shall  at  once  notify 
the  Governor,  who,  in  turn,  shall  immediately  notify  one 
of  the  circuit  judges,  mentioned  above,  who  is  not  then 
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engaged  in  holding  a  regnlar  or  special  term  of  conrt  in 
his  district,  and  it  shall  be  the  duty  of  said  circuit  judge 
so  notified  by  the  Governor,  to  hold  the  court,  or  try  fie 
case,  and  the  judge  so  notified  by  the  Gbvemor  shall 
have  all  the  powers  of  a  regular  judge  of  said  court" 
(Acts  1912,  p.  413.) 

There  is  nothing  in  the  record  to  show  that  the  action 
of  the  Governor  was  unwarranted,  and  we  must  pre- 
sume that  his  Excellency  acted  properly.  The  primary 
act  plainly  contemplates  that  these  election  contests 
shall  be  speeded  to  a  conclusion,  and  the  clerk  was  not 
required  to  wait  until  the  day  of  trial  came,  before  act- 
ing. Ordinarily  where  he  is  notified  by  one  of  the 
parties  that  they  cannot  agree  upon  an  attorney,  and  is 
requested  to  notify  the  Governor,  he  may  properly  give 
the  notice;  for  if  the  parties  desire  to  make  an  agree- 
ment on  the  subject,  it  is  incumbent  on  them  to  do  so. 

The  act  provides  that  the  circuit  clerk  shall  transmit 
to  the  clerk  of  this  court  the  original  papers  in  the  casej 
that  the  record  when  received  shall  be  delivered  imme- 
diately to  the  Chief  Justice ;  that  the  case  shall  have  pre- 
cedence over  all  other  business  and  shall  be  disposed 
of  by  the  court  as  speedily  as  the  exigencies  of  the  case 
will  admit ;  that  if  the  issue  is  finally  decided  in  favor  of 
the  contestee,  or  contestant,  this  fact  shall  be  certified 
to  the  proper  officer  and  that  the  name  of  the  successful 
party  shall  be  printed  on  the  ballots  to  be  used  in  the 
November  election.  II  thirty  days  were  allowed  as  in 
other  civil  cases  for  a  petition  for  rehearing  before  the 
judgment  becomes  final,  the  manifest  purpose  of  the 
statute  would  be  defeated  and  the  appeal  would  be  in  all 
cases  an  idle  form;  for  this  court  adjourns  for  the  sum- 
mer vacation  before  the  primary  election  and  it  does 
not  meet  until  the  third  Monday  in  September. 

We,  therefore,  conclude  that  the  statute  contemplates 
that  the  judgment  of  this  court  shall  become  final  when 
the  case  is  decided,  and  that  the  certificate  as  provided 
in  the  Statute  shall  then  issue.  No  mandate  issues  as 
in  other  civil  cases  but  the  certificate  is  issued  from  this 
court.  A  mandate  goes  to  the  circuit  court  and  that 
court  may  not  in  these  cases  convene  before  the  election, 
so  final  action  must  be  taken  here.  If  any  mistake  is 
made  or  injustice  done,  the  court  will  entertain  a  season- 
able application  for  a  modification  of  the  judgment  and 
will  make  such  further  orders  as  the  ends  of  justice  re- 
quire. 
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Each  of  these  contests  having  been  decided  in  favor 
of  the  contestees  an  order  will  be  entered  in  each  case 
certifying  this  fact  to  the  Secretary  of  State  and  to  the 
county  conrt  derk  of  Logan  Connty  in  the  first  case 
and  of  Mercer  County  in  the  second  case. 

Judgment  affirmed. 


Dave  King  and  Edith  King  v.  Commonwealdu 

(Decided  September  26,  1&18). 

Appeal  from  Daviess  Circuit  Court. 

1.  Bawdy  House— Evidence  of  Reputation  of  House— Nuisance.— In  a 
prosecution  against  a  defendant  for  keeping  a  bawdy  house,  evi- 
dence of  the  general  reputation  of  the  house,  and  that  it  had  pos- 
sessed for  several  years  the  reputation  of  being  a  disorderly 
house,  Is  admissible,  but  it  will  not  alone  be  sufficient  to  warrant 
a  conyiction,  since  there  must  be  some  eyidence  aside  from  repu* 
tation  which  corroborates  the  proof  of  reputation;  and  this  may 
be  either  direct  or  circumstantial. 

2.  Nuisance — ^Abatement  of— Location  of. — It  is  not  necessary  to 
specify  the  location  of  a  nuisance  further  than  to  show  that  it  is 
within  the  Jurisdiction  of  the  courts  unless  it  is  desired  to  obtain 
an  order  of  abatement,  or  the  locality  is  an  essential  ingredient  of 
the  ofPense. 

8.  Nuisance — ^Abatement  of— When  Location  Must  Be  Set  Out — 
Where  the  object  desired  by  an  indictment  is  an  abatement  of  the 
nuisance,  the  location  of  the  nuisance  must  be  set  out  in  the  same 
manner  as  the  place  of  a  forcible  entry,  where  restitution  is  to  be 
awarded. 

4.  Bawdy  House — Indictment  for  Keeping— Location  Indefinite.—' 
Where  an  indictment  charged  the  defendants  with  keeping  a 
bawdy  house  "on  Mulberry  Street  in  Owensiboro,  Kentucky/'  the 
location  of  th3  alleged  bawdy  house  was  not  sufficiently  definite 
to  authorize  the  court  to  enter  a  Judgment  abating  the  nuisance. 

LOUIS  L  lOLEHEART  for  appeUants. 

JAME»  GARNETT,  Attorney  General,  and  OVERTON  S.  HOGAN, 
Assistant  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Miller — ^Reversing. 

The  appellants,  Dave  King  and  Edith  Eang,  were 
found  guilty  of  maintaining  a  oommon  pnhlic  nuisance 
in  Owensboro,  and  each  of  them  was  fined  $37.50.  The 
nuisance  consisted  in  the  keeping  of  a  bawdy  house  ofi 
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Mulberry  street  in  the  city  of  Owensboro.  The  circuit 
judge  entered  a  judgment  upon  the  verdict;  awarded 
a  capias  pro  fine,  and  further  ordered  and  directed  the 
defendants  to  abate  ^aid  nuisance  within  five  days  and 
to  keep  it  abated,  and  to  cease  keepmg  a  bawdy  house 
at  said  place,  or  anywhere  in  the  city  of  Owensboro. 
The  judgment  further  directed  the  sheriff  to  visit  the 
premises  of  the  defendants.,  after  the  expiration  of  five 
days  and  inspect  same ;  to  ascertain  whether  or  not  said 
nuisance  had  been  abated  by  the  defendants,  and  report 
to  the  court  at  its  next  term  whether  it  had  been  abated. 
The  defendants  were  directed  to  permit  the  sheriff,  or 
his  deputy,  to  inspect  the  premises  for  the  purpose  of 
ascertaining  whether  they  had  complied  with  the  order; 
and  the  action  was  continued  on  the  order  to  abate  the 
nuisance,  and  for  a  report  of  the  sheriflp,  as  above  indi- 
cated. From  that  judgment  the  defendants  prosecute 
this  appeal  under  the  authority  of  Leitchfield  Mercan- 
tile Co.  V.  Commonwealth,  143  Ky.,  162. 

The  appellants  urge  the  two  following  grounds  for  a 
reversal  of  the  judgment:  (1)  The  court  erred  in  refus- 
ing to  instruct  the  jury  at  the  conclusion  of  all  the  evi- 
dence to  acquit  the  appellants;  and  (2),  it  erred  in  en- 
tering a  judgment  directing  the  appellants  to  abate  the 
nuisance.  We  will  consider  these  grounds  in  the  order 
given. 

1.  The  only  evidence  introduced  by  the  Common- 
wealth in  support  of  the  averments  of  the  indictment 
was  to  the  effect  that  the  reputation  of  the  house  in 
which  appellants  lived  was  bad,  and  that  it  had  the  repu- 
tation of  being  a  bawdy  house.  This  was  shown  by  four 
policemen  whose  testimony  was  confined  entirely  to  the 
general  reputation  of  the  house  occupied  by  the  appel- 
lants on  Mulberry  street. 

The  rule  of  evidence  in  cases  of  this  character  is  not 
uniform  in  the  different  States.  In  14  Cyc,  503,  it  is 
said: 

**  Under  common  law  principles  it  would  seem  that 
evidence  of  the  general  reputation  of  a  house  would  be 
inadmissible  upon  the  issue  of  whether  it  is  a  bawdy 
house,  and  so  quite  a  number  of  authorities  hold;  but 
very  many  authorities  hold  that  the  reputation  of  the 
house  is  admissible.'* 

The  first  class  of  cases  in  which  the  common  law 
principle  is  applied  and  the  evidence  of  general  repu- 
tation is   held  to   be  inadmissible,  proceeds   upon  the 
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theory  that  the  offense  does  not  consist  in  keeping  a 
honse  reputed  to  be  a  bawdy  house,  but  in  keeping  one 
that  is  actually  such.  This  rule  is  applied  in  Alabama, 
Illinois,  Iowa,  Maine,  Maryland,  Mississippi,  New  York, 
Oklahoma,  and  in  the  Federal  courts.  On  the  contrary, 
evidence  of  the  general  reputation  of  the  house  is  ad- 
mitted in  Colorado,  Dakota,  Florida,  Georgia,  Idaho, 
Indiana,  Kentucky,  Louisiana,  Minnesota,  Nebraska, 
Pennsylvania,  South  Carolina,  Texas  and  Wisconsin. 

Evidence  of  general  reputation  was  expressly  held 
to  be  admissible  in  Burton  v.  Commonwealth,  4  Ky.  L. 
R.,  532.  And  in  Rhodes  v.  Commonwealth,  10  Ky.  L. 
R.,  722,  it  was  held  to  be  competent  for  the  Common- 
wealth to  prove  the  general  reputation  or  virtue  of  a 
woman  who  was  seen  frequently  at  the  house.  Under- 
the  Kentucky  rule,  therefore,  such  testimony  was  ad- 
missible. 

This  further  question,  however,  arises:  Is  evidence 
of  the  bad  reputation  of  the  house  alone  suflScient  to 
support  the  verdict  t 

In  Underbill  on  Criminal  Evidence,  2nd  Ed.,  section 
482,  the  author  says : 

**The  reputation  of  the  house  as  given  in  evidence 
may  extend  for  two  or  three  years  prior  to  the  earliest 
date*  alleged  in  the  indictment  provided  it  was  during 
that  time  occupied  by  the  accused,  but  proof  that  the 
premises  mentioned  in  the  indictment  had  possessed  for 
several  years  past  the  reputation  of  being'  a  disorderly 
house  will  not  alone  be  sufficient  to  warrant  a  conviction, 
for  there  must  be  some  evidence  aside  from  reputation 
which  corroborates  the  proof  of  reputation,  and  this 
may  be  either  direct  or  circumstantial.'* 

This  rule  seems  to  have  the  support  of  authority  and 
reason,  and  in  our  opinion  is  the  proper  rule  in  such 
cases. 

The  Commonwealth  therefore,  having  failed  to  sup- 
port the  evidence  as  to  the  bad  reputation  of  the  house 
with  substantive  testimony  upon  that  point,  it  failed  in 
its  proof,  and  the  circuit  court  should  have  directed  an 
acquittal. 

2.  Did  the  circuit  court  err  in  entering  a  judgment 
of  abatement! 

Appellants  contend  that  the  judgment  in  this  re- 
spect was  unauthorized  because  the  indictment  does  not 
accurately  describe  the  location  of  the  nuisance ;  it  mere- 
ly charges  appellants  with  keeping  a  bawdy  house  "on 
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Mulberry  street  in  the  city;  of  Owensboro,  Kentucky/' 
The  verdict  of  the  jury  merely  found  the  appellants 
guilty  as  charged  in  the  indictment,  while  the  judgment 
attempts  to  enlarge  upon  the  indictment  by  reciting 
that  the  jury  found  the  defendants  guilty  of  maintain- 
ing a  nuisance,  to-wit,  **a  bawdy  house  in  the  city  of 
Owensboro  on  Mulberry  street  at  house  No. ^." 

In29Cyc.,  1283,  itissaid: 

'*It  is  not  necessary  to  specify  the  location  of  the 
nuisance,  further  than  to  show  that  it  is  within  the  jur- 
isdiction of  the  court,  unless  it  is  desired  to  obtain  an 
order  of  abatement,  or  the  locality  is  an  essential  ingre- 
dient of  the  offense/' 

In  Commonwealth  v.  T.  J.  McGibben  Co.,  101  Ky., 
199,  the  indictment  charged  the  defendant  with  main- 
taining a  nuisance,  which  consisted  in  collecting  the  re- 
fuse and  offal  from  cattle  fed  at  a  distillery  to  such  an 
extent  as  to  corrupt  the  air  and  pollute  the  water  of 
the  South  Fork  of  Licking  Eiver,  into  wldch  it  had  been 
emptied.    In  the  course  of  the  opinion,  the  court  said: 

**The  third  objection  to  the  indictment  is  that  the 
object  desired  being  an  abatement  of  the  nuisance,  the 
location  must  be  set  out  in  the  same  manner  as  the  place 
of  a  forcible  entry  where  restitution  is  to  be  awarded 
(2  Bishop's  Criminal  Procedure,  866.)  WhUe  it  is  en- 
tirely true  that  no  order  of  abatement  could  be  obtained 
unless  the  location  were  so  given,  such  an  averment  is 
not  necessary  to  the  suflSciency  of  the  indictment.'* 

Again,  in  Commonwealth  v.  City  of  Somerset,  14  Ky. 
L.  R.,  238,  the  Superior  Court  held  that  while  an  indict- 
ment for  a  nuisance  must  describe  the  location  of  the 
nuisance  with  certainty,  yet  an  indictment  against  a  city 
for  permitting  a  nuisance,  which  alleges  the  city  per- 
mitted a  certain  street,  naming  it,  to  become  filled  with 
mud,  stones  and  other  material,  which  prevented  publio 
travel  along  said  street,  is  sufl5ciently  specific  as  to  the 
location  of  the  nuisance,  as  the  fair  inference  is  that  the 
city  had  permitted  the  whole  street  to  become  a  nui- 
sance. It  further  held,  however,  that  had  the  indict- 
ment charged  that  the  city  caused  or  permitted  a  nui- 
sance **on**  or  *'near"  the  street  named,  without  fur- 
ther describing  the  location,  it  would  have  been  de- 
fective. 

And  finally,  in  Ehrlick  v.  Commonwealth,  125  Ky., 
742,  where  the  indictment  charged  the  defendant  with 
the  offense  of  maintaining  a  pool  room  to  the  common 
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nnisance  and  annoyance  of  all  the  good  citizens  of  the 
Commonwealthy  the  conrt  said: 

**  There  was  a  judgment  of  abatement  entered  against 
appellant,  requiring  him  to  abate  the  nuisance  found 
by  the  verdict  of  the  jury  and  the  judgment  of  the  court. 
The  object  of  criminal  law  is  mainly  to  prevent  crime. 
A  common  nuisance  can  be  abated  only  at  the  suit  of 
the  Commonwealth,  unless  some  members  of  the  com- 
munity suffers  exceptional  and  peculiar  damages  from 
it.  A  way  open  to  the  Commonwealth  is  to  proceed  by 
indictment,  as  was  done  in  this  case,  where,  under  a 
verdict  of  guilty,  the  Commonwealth  is  entitled  as  a  mat- 
ter of  law  and  right  to  have  the  nuisance  so  found  there- 
after abated.  Selfried  v.  Hays,  81  Ky.,  377;  Gates  v. 
Blincoe,  2  Dana,  158,  26  Am.  Dec,  440;  Ashbrook  v. 
Commonwealth,  1  Bush,  140,  89  Am.  Dec,  616.  It  is  not 
adequate  to  leave  the  Commonwealth  to  repeated  prose- 
cutions. 

**  Appellant  complains  that  the  indictment  is  not 
clear  and  direct  as  to  the  offense  charged.  There  is  but 
one  offense  charged,  and  that  is  correctly  stated  in  the 
accusatory  clause  of  the  indictment.  To  properly  state 
the  offense,  the  facts  showing  it  must  also  be  stated, 
and,  if  an  abatement  is  sought,  a  continuance  of  the  nui- 
sance must  be  alleged,  as  well,  perhaps,  as  a  description 
of  the  place  where  it  is  allowed.  Commonwealth  v.  En- 
right,  14  Ky.  L.  E.,  894;  Commonwealth  v.  MegibbeUy 
101  Ky.,  195;  Commonwealth  v.  City  of  Somerset,  14 
Ky.  L.  E.,  238;  C.  &  0.  By.  Co.  v.  Commonwealth,  88 
Ky.,  368.'' 

See,  also,  2  Eoberson's  Criminal  Law,  section  629, 
where  the  rule  above  announced  is  fully  recognized. 

We  must  conclude,  therefore,  that  the  judgment  of 
the  circuit  court  directing  the  abatement  of  the  nuisance 
was  not  authorized  under  the  averments  of  the  indict- 
ment. 

For  the  errors  indicated  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 


Brown  Y.  TbrelkeldPs  Guardian, 

(Decided  September  26,  1913). 

Appeal  from  Crittenden  Circuit  Court. 

1.     Action— Common  Law— Submission  to  Court  Without  Intervention 
of  Jury — Finding— Effect  ot— Where  a  common  law  action  Is  sub- 
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mitted  without  the  interyention  of  a  jury,  the  Judgment  of  the 
trial  court  Ib  entitled  to  the  same  weight  as  the  verdict  of  a  weli- 
InBtmcted  Jury,  and  cannot  be  reyersed  unless  flagrantly  againBt 
the  eyidence. 

2.  Ejectment — Finding  of  Court — ^Eyidence — Sufficiency. — ^In  an  ac- 
tion of  ejectment,  eyidence  examined  and  held  to  sustain  finding 
in  fayor  of  plaintiff. 

8.  Easement— Appurtenant — Steamboat  Landing— Ck>nyeyance  of — 
Right  to  Use  and  Occupy  Other  Lands  of  Grantor. — ^Where  a 
grantor  conyeys  a  particular  steamboat  landing  and  certain  de- 
scribed land  to  which  it  is  appurtenant,  the  destruction  of  that 
land  by  erosion  gives  to  the  grantee  no  right  to  use  and  occupy 
other  lands  of  the  grantor  for  the  purpose  of  landing  fboats. 

L.  H.  JAMES  and  A.  C.  &  V.  Y.  MOORE  for  appellant. 

C.  S.  NUNN  and  JONES  O.  GILL  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^AflSnning. 

R.  "W.  Foster  owned  a  large  tract  of  land  lying  in 
Crittenden  county  on  the  Ohio  River.  A  portion  of  it 
he  devised  to  his  nephew,  Foster  Threlkeld.  Another 
portion  he  devised  to  his  niece,  Clara  T.  Brown.  On 
February  24,  1903,  Foster  Threlkeld  conveyed  to  his 
sister,  Clara  T.  Brown,  the  following  described  pro- 
perty: 

**The  Hurrican  Steamboat  Landing  with  all  its 
privileges,  and  described  as  follows:  Beginning  on  the 
bank  of  the  Ohio  River  thence  SE  course  with  the  fence 
80  as  to  include  the  new  house  to  a  line  between  Guess 
and  Threlkeld,  thence  north  course  to  Hurricane  creek, 
thence  down  said  creek  to  the  Ohio  River,  thence  down 
said  river  to  the  beginning.*' 

Subsequently,  Foster  Threlkeld  died  leaving  surviv- 
ing him  an  infant  child,  Foster  Lee  Threlkeld.  During 
the  year  1911  the  Peoples  Bank  &  Trust  Company  qual- 
ified as  his  guardian.  Claiming  that  defendants,  Clara 
T.  Brown  and  her  husband,  Joe  Brown,  were  wrongfully 
in  possession  of  about  a  half  acre  of  land  Imown  as  the 
Tie  Yard,  plaintiif,  Foster  Lee  Threlkeld,  suing  by  his 
guardian.  Peoples  Bank  &  Trust  Company,  brought  this 
action  of  ejectment  against  them  to  recover  the  prop- 
erty. The  case  was  first  tried  before  a  jury,  which  re- 
turned a  verdict  in  favor  of  plaintiff.  For  some  reason 
the  trial  court  granted  a  new  trial.  Subsequently  the 
case  was  submitted  to  that  court  without  the  interven- 
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tion  of  a  jury,  and  judgment  rendered  in  favor  of  plain- 
tiff. From  that  judgment  this  appeal  is  prosecuted. 
At  the  outset  it  is  insisted  that  the  Peoples  Bank  & 
Trust  Company  had  not  the  legal  capacity  to  sue.  In 
this  connection  it  is  insisted  that  neither  its  original 
nor  amended  articles  of  incorporation  confer  on  it  the 
power  to  act  as  guardian.  The  Peoples  Bank  &  Trust 
Company  was  first  incorporated  under  the  name  of  the 
Peoples  Bank,  with  power  to  do  a  general  commercial 
banking  business.  Subsequently  its  articles  of  incor- 
poration were  amended,  and  its  name  changed  to  the 
Peoples  Bank  &  Trust  Company. 

The  amended  articles  further  provide : 

**The  nature  of  the  business  carried  on  and  con- 
ducted shall  be  a  general  banking  and  trust  business,  as 
provided  for  by  chapter  32  of  the  Kentucky  Statutes, 
1903,  relating  to  corporations,  banks,  trust  companies, 
and  combined  banks  and  trust  companies,  or  such  parts 
thereof  as  apply  to  corporations  of  their  character.'' 

It  is  argued  that  the  foregoing  provision  is  not  a 
compliance  with  subsection  3,  section  539,  chapter  32, 
Kentucky  Statutes,  which  provides: 

**Such  persons  shall  execute  articles  of  incorporation 
which  shall  specify:  •     •     • 

**(3)  The  nature  of  the  business  or  objects  or  pur- 
poses proposed  to  be  transacted,  promoted  or  carried 
on.'' 

The  statute  provides  for  the  creation  of  a  corpora- 
tion for  the  purpose  of  conducting  both  a  banking  and* 
trust  business.  Section  612a,  Kentucky  Statutes.  Sec- 
tion 606,  Kentucky  Statutes,  provides: 

**Any  trust  company  organized  under  this  article 
may  be  appointed  and  act  as  guardian  of  infants,  execu- 
tors, administrator  or  curator  of  estates  of  decedents, 
committee  of  persons  of  imsound  mind,  receiver  or 
trustee  for  persons  or  estates;  and  may  act  as  agent 
or  attorney  for  the  transaction  of  any  business  or  the 
management  of  estates,  the  collection  of  rents,  ac- 
counts, interest,  dividends,  notes,  bonds,  securities  for 
money  and  debts,  and  demands  of  every  character ;  may 
receive  on  deposit  and  for  safekeeping,  gold,  silver, 
jewelry,  money  and  other  personal  property  of  every 
kind,  and  shall  have  a  lien  upon  all  personal  property 
deposited  with  it  for  its  charges." 
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As  chapter  32,  Kentucky  Statutes,  fully  sets  forth 
the  nature  of  business  that  may  be  carried  on  by  a  com- 
bined bank  and  trust  company,  and  the  powers  wMch 
such  company  may  exercise,  and  as  one  of  these  powers 
is  the  power  to  act  as  guardian,  we  conclude  that  the 
amended  articles  are  sufficiently  definite  to  state  the 
precise  **  nature  of  the  business,  or  the  objects  or  pur- 
poses proposed  to  be  transacted,  promoted  or  carried 
on/' 

The  particular  tract  of  land  in  controversy  lies,  ac- 
cording to  plaintiff's  evidence,  just  west  of  what  is 
known  as  the  Hurricane  Steamboat  Landing,  while  de- 
ii^dants  claim  that  it  is  included  in  the  deed  from  Fos- 
iter  Threlkeld  to  Clara  T.  Brown,  and  is  a  part  of  the 
IHurricane  Steamboat  Landing.  The  case  really  turns 
4m  the  location  of  the  line  ''thence  SE  course  with  the 
Tence  so  as  to  include  the  new  house  to  a  line  between 
Guess  and  Threlkeld.''  According  to  plaintiff's  evi- 
dence there  was  in  existence  at  the  time  of  the  deed  a 
post  and  rail  fence  extending  from  the  Ohio  Biver  to 
the  line  between  Guess  and  Threlkeld,  and  including 
the  new  house.  This  fence  remained  there  for  some 
time,  and  was  repaired  now  and  then.  Joe  Brown,  Clara 
Brown's  Husband,  tore  this  fence  away.  For  a  long 
time  defendants  recognized  this  fence  as  the  dividing 
line,  but  after  a  while  the  waters  of  Hurricane  Creek 
and  of  the  Ohio  Biver  began  to  cut  away  the  bank  where 
the  Hurricane  Steamboat  Landing  was  located,  and 
thereupon  defendants  moved  west  on  the  adjoining  land 
belonging  to  plaintiff.  This  land  was  known  as  the  Tie 
Yard,  and  one  of  the  considerations  stated  in  the  deed  is 
the  right  of  ''ingress  and  egress  over  said  premises  to 
the  Tie  yard."  The  evidence  for  the  defendants  is  to 
the  effect  that  Joe  Brown  was  a  river  man,  and  that  Fos- 
ter Threlkeld  intended  to  give  to  his  sister  the  steam- 
boat landing  so  that  they  could  make  a  living  out  of  it. 
The  fence  referred  to  in  the  deed  was  not  the  old  sta- 
tionary fence,  but  was  a  portable  fence  which,  at  the 
time  of  the  execution  of  the  deed,  stood  several  feet 
west.  The  action  being  at  common  law,  and  being  sub- 
mitted without  the  intervention  of  a  jury,  the  judgment 
of  the  trial  court  is  entitled  to  the  same  weight  as  the 
verdict  of  a  well-instructed  jury,  and  cannot  be  reversed 
unless  flagrantly  against  the  evidence.  Not  only  is  his 
finding  not  flagrantly  against  the  evidence,  but,  in  our 
opinion,  is  supported  by  a  preponderance  of  the  evi- 
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dence.  The  old  stationary  fence  rnns  near  the  house, 
and  if  that  line  be  continued  it  reaches  the  line  between 
Guess  and  Threlkeld.  If  the  line  be  run  according  to 
defendant's  contention  it  does  not  reach  the  line  between 
Guess  and  Threlkeld.  It  is  much  more  probable  that 
the  grantor  in  the  deed  fixed  the  west  line  to  run  with 
the  stationary  fence  rather  than  with  the  portable  fence, 
which  was  moved  about  from  place  to  place  as  high 
water  required.  Furthermore,  the  conduct  of  the  de- 
fendants, who  obtained  permission  from  Foster  Threl- 
keld's  former  guardian  to  occupy  a  portion  of  the  Tie 
Yard,  is  strongly  persuasive  of  the  fact  that  they  recog- 
nized the  stationary  fence,  which  was  a  boundary  be- 
tween Hurricane  Steamboat  Landing  and  the  Tie  Yard, 
as  the  fence  referred  to  in  the  deed.  Furthermore,  the 
fact  that  the  right  of  egress  and  ingress  from  and  to 
the  Tie  Yard  over  the  premises  conveyed  by  the  deed 
was  one  of  the  considerations  for  the  deed  tends  to  sup- 
port the  conclusion  that  it  was  not  the  purpose  of  the 
grantor  to  convey  the  Tie  Yard,  which  is  now  the  prop- 
erty in  dispute. 

'  But  it  is  argued  that  it  was  the  grantor's  purpose  to 
give  his  sister  a  steamboat  landing,  and  that  this  right 
is  a  franchise  appurtenant  to  the  farm,  and  continues, 
notwithstanding  the  fact  that  that  portion  of  the  farm 
described  in  the  deed  was  worn  away  by  erosion.  There 
might  be  some  merit  in  this  contention  if  the  grantor 
had  deeded  his  sister  a  boat  landing  in  general  terms. 
This,  however,  he  did  not  do.  He  deeded  to  her  not  a 
general  right  to  land  boats,  but  a  particular  boat  land- 
ing, to- wit:  The  Hurricane  Steamboat  Landing.  Then, 
to  make  more  certain  what  was  meant  by  the  Hurricane 
Steamboat  Landing,  he  describes  with  reasonable  par- 
ticularity the  precise  land  which  he  intended  to  convey. 
In  other  words,  it  was  a  particular  landing,  appurte- 
nant to  the  tract  of  land  described  in  the  deed,  and  not 
a  general  steamboat  landing  appurtenant  to  any  of  the 
grantor's  land  not  included  within  the  deed.  Having 
described  the  landing  and  the  land  to  which  it  was  ap- 
purtenant, and  which  was  conveyed  by  the  deed,  it  fol- 
lows that  the  destruction  of  fhat  land  by  erosion  did  not 
give  to  the  grantor  any  right  to  use  any  of  the  grantor's 
remaining  land  for  the  purpose  of  landing  boats.  Weiss 
V.  Meyer,  55  Ark.,  18. 
Judgment  aflfirmed. 
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International  Harvester  Company  v.  Commonwealth. 

(Decided  September  26,  1913). 

Appeal  from  Hickman  Circuit  Court. 

1.  Judgment — ^Action  to  Enforce  Collection  of — Defense. — In  an  ac- 
tion to  enforce  collection  of  a  Judgment,  an  answer  by  defendant 
denying  that  such  a  Judgment  as  is  sought  to  be  enforced  exists, 
is  a  good  defense. 

2.  Judgment— Pleading — Defense.^An  allegation  that  the  Judg- 
ment sought  to  be  enforced  was  entered  without  service  of  pro- 
cess upon  defendant  or  any  officer  or  agent  of  defendant,  pre- 

-     sents  a  good  defense. 
8.     Pleading — Demurrer. — ^Upon  demurrer  the  truth  of  the  aUegations 
of  the  pleading  in  question  are  admitted  by  the  demurrer  for  the 
purpose  of  testing  its  sufficiency. 

HUMPHREY,  MIDDLBTON  &  HUMPHREY  and  BRADSHAW  ft 
BRADSHAW  for  appellant. 

JAMES  GARiNETT,  Attorney  General;  R.  L.  SMITH  and  J.  D.  VIA 
for  appellee. 

Opinion  of  the  Court  by  Judge  Turner — ^Reversing.- 

This  is  an  equitable  action  by  the  Commonwealth 
seeking  to  enforce  the  collection  of  a  judgment  alleged 
to  have  theretofore  been  recovered  by  it  against  appel- 
lant for  $1,000. 

The  defendant  answered,  and  in  the  first  paragraph 
it  was  specifically  denied  that  the  Commonwealth  had 
ever  recovered  any  such  judgment  as  is  set  out  in  the 
petition. 

In  the  second  paragraph  it  was  stated  that  appellant 
was  a  foreign  corporation,  and  that  the  judgment  re- 
ferred to  in  the  petition  as  having  been  recovered  by 
the  Commonwealth  was  not  binding  upon  defendant  for 
the  reason  that  it  was  not  served  with  any  process  which 
would  bring  it  before  the  court  or  within  the  jurisdiction 
thereof  before  the  entry  of  said  judgment;  that  although 
lawful  process  was  issued  and  delivered  to  persons 
authorized  to  serve  the  same,  the  service  thereof  was 
only  had  upon  two  persons  neither  of  whom  was  at  the 
time  of  said  service  an  officer  or  agent  of  said  defendant, 
and  that  at  the  time  of  said  service  the  defendant  was 
not  doing  any  business  within  the  county  of  Hickman 
or  the  State  of  Kentucky. 

To  this  answer  a  demurrer  was  sustained,  and  the 
defendant    declining  to    plead  further,  judgment   was 
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entered  directing  certain  garnishee  defendants  to  pay 
funds  into  court  in  satisfaction  of  the  judgment,  and 
from  that  judgment  this  appeal  is  prosecutecl. 

An  agreement  is  filed  in  the  record  wherein  it  is  stip- 
ulated that  certain  affidavits  and  evidence  were  read  and 
used  by  the  parties  on  the  hearing  of  a  motion  to  quash 
summons  by  defendant  in  the  proceeding  wherein  the 
judgment  for  $1,000  was  entered,  and  that  the  same 
might  be  considered  upon  the  hearing  of  this  action ;  and 
the  affidavits  and  evidence  referred  to  are  copied  in  the 
record. 

But  we  are  aware  of  no  practice  that  would  permit 
us  to  consider  this  evidence  in  passing  upon  the  demur- 
rer to  the  answer  or  which  would  authorize  us  to  give 
an  opinion  as  to  its  legal  effect.  In  considering  a  de- 
murrer the  truth  of  the  allegations  must  be  presumed; 
in  fact,  they  are  admitted  as  true  by  the  demurrer  for 
the  purpose  of  testing  the  sufficiency  of  the  pleading. 

If,  as  alleged  in  the  first  paragraph  of  the  answer, 
the  Commonwealth  recovered  no  such  judgment  as  is 
described  in  the  petition,  that  paragraph  presented  a 
complete  defense;  if,  as  alleged  in  the  second  paragraph, 
the  judgment  entered  was  without  service  of  process 
upon  appellant,  or  any  officer  or  agent  of  appellant, 
then  it  was  void,  and  ijbat  paragraph  presented  a  com- 
plete defense. 

If  the  attorneys  for  the  Commonwealth  desire  to 
rely  upon  the  record  and  proceedings  in  the  former  case 
upon  appellant's  motion  to  quash  the  summons  therein, 
as  a  bar  to  its  right  to  again  test  that  question,  they 
should  have  filed  a  reply  pleading  the  facts;  and  they 
yet  may  do  so  upon  the  return  of  this  case. 

The  judgment  is  reversed  for  further  proceedings 
consistent  herewith. 


Stratton  &  Terstegge  Omipany  v.  Meriwether. 

(Decided  September  30,  1913). 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

Streets— Right  of  Abutting  Owner  to  Obstruct.— An  abutting  owner 
may  in  the  conduct  of  bis  business  or  in  the  improTement  of  his 
property,  temporarily  obstruct  a  part  of  the  adjacent  street.  If  the 
obstruction  does  not  unreasonably  interfere  with  the  right  of  the 
public  to  the  use  of  the  street. 
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2.  Streets — ObBtraction  by  Abutter.— The  obstruction  of  a  street  by 
an  abutting  owner  must  be  temporary  in  its  nature  and  such  as  is 
reasonably  necessary  for  the  transaction  of  business  or  the  enjoy- 
ment of  the  premises,  and  the  obstruction  must  also  be  reasonable 
with  reference  to  the  rights  of  the  public.  If  an  obstruction  con- 
tinues for  such  a  period  as  to  amount  to  an  unreasonable  inter- 
ference with  the  public  travel,  it  is  unlawful  and  a  nuisance.  The 
question  whether  an  obstruction  is  allowabie  or  a  nuisance  is 
generally  a  question  of  fact  to  be  determined  by  the  facts  of  each 
particular  case. 

3.  Streets — Obstruction — ^Facts  of  This  Case. — S.  &  T.  owned  large 
factory  buildings  on  each  side  of  a  narrow  street  on  which  a  rail- 
road track  was  laid  so  that  cars  loaded  with  freight  for  use  in 
the  factory  might  (be  hauled  on  the  street  to  a  point  opposite  the 
door  of  the  factory  and  there  unloaded.  For  the  purpose  of  un- 
loading cars  so  placed,  S.  &  T.  put  temporary  supports  in  the 
street,  and  on  these  supports  laid  planks  reaching  from  the  factory 
door  to  the  car  door.  These  planks  so  placed  completely  ob- 
structed the  street,  and  it  would  be  so  obstructed  from  periods  of 
two  to  eight  hours.  Held  that  such  an  obstruction  was  unlawful 
and  a  nuisance,  although  the  hands  unloading  tiie  car  were  in- 
structed to  remove  the  planks  and  afford  free  passageway  to 
travelers  when  so  requested. 

4.  Judgment — Conclusiveness  of. — A  judgment  of  the  lower  court 
which  has  been  affirmed  by  this  court  is  conclusively  binding 
upon  the  parties. 

5.  Judgment — Construction  of. — ^Judgments  should  be  reasonably 
construed  and  enforced  so  as  to  carry  out  the  spirit  as  well  as 
the  letter  of  the  judgment. 

GIBSON  &  CRAWFORD  for  appellant. 

ELMER  C.  UNDERWOOD  for  appellee. 

Opinion  of  the  Court  by  Judge  Carroll — ^Affirming. 

The  facts  out  of  which  this  litigation  arose  are  very 
fully  stated  in  Stratton  &  Terstegge  Company  v.  Meri- 
wether, 150  Ky.,  363.  The  judgment  of  the  lower  court, 
which  was  affirmed  in  the  case  referred  to,  provides 
that  Stratton  &  Terstegge  Company  *'are  also  hereby 
enjoined  and  restrained  from  in  any  manner  using 
Crop  street  so  as  to  interfere  at  any  time  with  the  full 
and  free  use  of  the  carriage  way  of  Crop  street  by  the 
public,  both  on  foot  and  in  vehicles,  and  are  also  en- 
joined and  restrained  from  so  using  either  sidewalk  of 
Crop  street  as  not  to  admit  full  and  free  passage  of  pe- 
destrians at  any  and  all  times  on  either  the  one  or  the 
other  of  said  sidewalks — ^that  is,  at  no  time  shall  both 
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sidewalks  be  so  obstructed  at  one  and  the  same  time; 
•  *  *  it  also  appearing  to  the  court  that  the  railroad 
switch  referred  to  in  the  pleading  and  in  the  evidence 
was  laid  under  authority  from  the  General  Council  of 
the  city  of  Louisville,  and  it  further  appearing  that  the 
plaintiff  does  not  object  to  the  reasonable  use  of  said 
switch,  it  is  therefore,  ordered  that  the  defendant  may 
continue  to  make  a  reasonable  use  of  said  switch,  but 
defendant  shall  not  so  use  said  switch  as  to  violate  any 
of  the  preceeding  clauses  of  this  judgment/^ 

After  this  judgment  had  been  affirmed,  tbe  appellee, 
Meriwether,  appeared  in  the  lower  court  and  filed  an 
affidavit  setting  out  that  the  Stratton  &  Terstegge  Com- 
pany was  continually  violating  the  injunction  granted 
by  the  lower  court  **in  that  Stratton  &  Terstegge  Com- 
pany from  time  to  time  have  blockaded  the  entire  car- 
riageway of  Crop  street  and  the  entire  south  sidewalk 
of  Crop  street  by  placing  a  platform  or  bridge  from 
the  freight  cars  to  the  buildings  of  the  Stratton  &  Ter- 
stegge Company  on  the  south  side  of  Crop  street.  *  •  • 
That  said  platform  or  bridge  is  constantly  used  by  said 
Stratton  &  Terstegge  Company  in  the^  manner  above 
indicated  for  loading  and  unloading  said  freight  cars, 
and  unless  compelled  to  desist  from  so  using  the  street 
by  this  court,  said  Stratton  &  Terstegge  Company  will 
continue  to  make  said  unlawful  use  o'f  said  street.'* 

TJpon  filing  this  affidavit,  which  was  accompanied  by 
a  photograph  showing  the  manner  in  which  the  street 
was  closed  to  travel  by  the  platform  used  in  carrying 
goods  from  freight  cars  standing  in  the  street  to  the 
factory  of  the  Company,  Meriwether  moved  the  court  to 
punish  the  company  for  contempt  in  violating  the  judg- 
ment forbidding  it  to  close  the  street. 

In  response  to  the  rule  issued  against  it,  the  com- 
pany said  **It  is  true  that  at  times,  when  unloading  cars 
containing  material  from  its  factory  on  the  south  side 
of  Crop  alley,  a  temporary  wooden  horse  has  been 
placed  on  the  alley  south  of  the  railroad  tracks  in  order 
to  allow  boards  to  be  placed  from  the  cars  to  the  factory 
to  expedite  the  unloading  or  loading  of  cars  placed  on  the 
switch ;  that  when  said  horse  and  boards  are  so  placed, 
there  has  always  been  some  representatives  of  the  defend- 
ant attending  to  the  loading  or  unloading  of  the  car,  in 
charge  of  said  boards,  who  would  immediately  remove 
same  whenever  any  vehicle  attempted  to  pass  up  or  down 
Crop  alley;  that  when  said  boards  and  wooden  horse  were 
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temporarily  in  that  position,  the  sidewalk  on  the  north 
side  of  Crop  alley  was  open  to  pedestrians;  that  the 
boards  and  wooden  horse  so  placed  were  no  greater  ob- 
struction to  Crop  alley  then  a  vehicle  wonld  be  which 
any  citizen  might  place  alongside  of  the  car  for  the 
purpose  of  loading  or  unloading  same ;  that  said  boards 
were  in  position  for  a  less  space  of  time  at  any  one 
time,  and  blocked  the  street  for  a  less  length  of  time 
than  would  vehicles  unloading  from  said  cars  standing 
in  Crop  alley;  that  immediately  upon  said  cars  being 
loaded  or  ^^oaded,  as  the  case  might  be,  said  wooden 
horse  and  said  boards  were  immediately  removed  and 
the  south  side  of  Crop  alley  left  entirely  unobstructed.'* 

Upon  hearing  the  case  the  court  adjudged  the  re- 
sponse insufficient  and  imposed  a  nominal  fine  upon  the 
company  for  its  contempt  in  failing  to  obey  the  injunc- 
tion, which  required  it  to  conform  to  the  terms  of  the 
judgment,  and  in  the*course  of  the  judgment  imposing 
a  fine  the  court  said:  **It  is  further  ordered  by  the  court 
that  the  defendant  shall  not  use  or  obstruct  the  street 
with  the  platform  mentioned  in  plaintiff's  motion."  Of 
this  judgment  the  company  complains. 

The  evidence  shows  that  when  freight  cars  were 
placed  on  the  track  in  Crop  street  for  the  purpose  of 
being  loaded  or  unloaded  at  the  factory  of  the  company 
abutting  on  the  street,  a  wooden  platform  resting  on 
supports  would  be  extended  from  the  door  of  the  car 
to  the  door  of  the  factory,  on  which  platform  the  goods 
were  moved  to  and  from  the  car  and  the  factory.  It  is 
also  shown  that  when  this  platform  was  being  used  the 
street  was  completely  closed  to  travel  by  vehicles,  and 
one  of  the  officers  of  the  company  during  his  examina- 
tion said,  **Q.  About  how  long  on  an  average  does  it 
require  to  unload  a  car  A.  That  depends  on  the  ma- 
terial in  the  car.  Q.  Give  us  your  best  judgment  as 
to  what  this  average  time  is  to  unload  one  of  those  cars. 
A.  On  an  average  it  would  take  me  from  two  to  six 
hours;  sometimes  eight  hours;  sometimes  I  can  spend 
ten  hours.  Q.  Unless  some  one  would  ask  you  to  re- 
move the  obstruction  you  would  allow  it  to  remain  dur- 
ing the  entire  process  of  loading  or  unloading,  would 
you  not!  A.  Yes,  sir;  but  as  soon  as  a  car  is  unloaded 
we  remove  the  boards." 

This  witness  also  testified  that  if  any  persons  came 
along  while  the  street  was  obstructed  by  the  platform 
and  wanted  to  get  by,  the  men  unloading  or  loading  the 
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car,  as  the  ease  might  be,  would  at  once  remove  the  plat- 
form so  as  to  allow  passageway,  and  that  to  do  this  only 
took  a  minute  or  so,  but  that  so  far  as  he  knew  no  re- 
quest had  been  made  to  have  the  platform  removed 
while  a  car  was  being  loaded  or  unloaded  for  the  pur- 
pose of  permitting  a  traveler  to  pass  through  the  street. 
On  this  appeal  the  judgment  of  the  chancellor,  which 
was  affirmed  in  the  case  referred  lo,  is  conclusively 
binding  on  the  parties,  although  that  judgment  might, 
as  suggested  by  counsel  for  appellant,  impose  such  limi- 
tations upon  the  use  of  the  street  by  api>ellant  as  to 
seriously  interfere  with  its  business. 

In  the  judgment  referred  to  the  appellant  was  ^'en- 
joined and  restrained  from  in  any  manner  using  Crop 
street  so  as  to  interfere  at  any  time  with  the  full  and 
free  use  of  the  carriageway  of  Crop  street  by  the  public, 
both  on  foot  and  in  vehicles,"  and  was  also  enjoined 
and  restrained  from  obstructing  both  sidewalks  at  the 
same  time.  The  admitted  facts  in  this  record  establish 
beyond  question  that  the  appellant  disobeyed  and  vio- 
lated the  clause  forbidding  the  obstruction  at  any  time 
of  the  use  of  the  carriageway,  as  it  is  idle  to  say  that 
to  frequently  obstruct  the  full  width  of  the  carriageway 
of  a  street  from  two  to  eight  hours  at  a  time  by  heavy 
timbers  loaded  with  heavy  irons,  ig  not  more  than  a 
mere  temporary  obstruction.  We  do  not  of  course 
understand  the  judgment  to  mean  that  placing  occasion- 
ally for  a  few  minutes  a  temporary  obstructipn  in  the 
street  that  might  interfere  with  its  use  is  unauthorized 
or  that  it  would  subject  the  appellant  to  punishment  for 
violating  the  injunction.  The  judgment  should  be  given 
a  practical  and  reasonable  interpretation  and  such  a 
one  as  would  carry  out  its  purpose  and  intent.  For  ex- 
ample, no  one  would  maintain  that  if  in  loading  or  un- 
loading a  wagon,  or  in  turning  a  wagon  around  for  the 
Kurpose  of  being  loaded  or  unloaded^  the  street  should 
e  obstructed  for  a  few  minutes  that  this  would  violate 
the  meaning  of  the  judgment.  But  when  the  street  is 
obstructed  for  hours  at  a  time,  this  obstruction  does 
constitute  a  palpable  violation  of  the  letter  as  well  as 
the  spirit  of  the  judgment  and  really  amounts  to  a  con- 
fiscation or  appropriation  of  this  street  by  appellant  for 
its  own  use  and  benefit  to  the  exclusion  of  the  rights  of 
the  public. 

The  judgment,  when  fairly  and  practically  applied 
to  existing^conditions,  is,  we  think,  in  harmony  with  the 

Digitized  by  VjOOQIC 


844  KENTUCKY  EEPOETS.  [Vol.  154. 

general  principles  of  law  that  control  in  cases  like  this, 
and  so  if  we  shoiQd  adjudge  the  case  independent  of  the 
judgment  and  according  to  these  well  understood  prin- 
ciples, we  would  rule  tiiat  the  use  being  made  of  the 
street  by  appellant  amounted  to  an  unauthorized  and 
imlawful  obstruction  of  it.  In  Dillon  on  Municipal  Cor- 
porations, 5th  Edition,  sections  1168  and  1169,  the  gen- 
eral rule  applicable  in  cases  like  this  is  thus  stated: 

**We  have  shown  that  the  primary  purpose  of  a 
street  is  for  passage  and  travel,  and  thiat  unauthorized 
and  illegal  obstructions  to  its  free  use  come  within  the 
legal  notion  of  a  nuisance.  But  it  is  not  every  obstruction, 
irrespective  of  its  character  or  purpose,  that  is  illegal, 
even  although  not  sanctioned  by  any  express  legislative 
or  municipal  authority.  On  the  contrary,  the  right  of 
the  public  to  the  free  and  unobstrutced  use  of  a  street 
or  way  is  subject  to  reasonable  and  necessary  limita- 
tions and  restrictions.  The  carriage  and  delivery  of 
fuel,  grain,  goods,  etc.,  are  legitimate  uses  of  a  street, 
and  may  result  in  a  temporary  obstruction  to  the  right 
of  public  transit.  So  the  improvement  of  the  street  or 
public  highway  itself  may  occasion  impediments  to  its 
uninterrupted  use  by  the  public.  And  so  of  the  improve- 
ments of  adjoining  lots  by  digging  cellars,  by  building, 
etc. ;  this  may  occasion  a  reasonable  necessity  for  using 
a  part  of  the  street  or  sidewalk  for  the  deposit  of  ma- 
terial. Temporary  obstructions  of  this  kind  are  not 
invasions  of  the  public  easement,  but  simply  incidents 
to  or  limitations  of  it.  They  can  be  justified  when,  and 
only  so  long  as  they  are,  reasonably  necessary.  There 
need  be  no  absolute  necessity;  it  suffices  that  the  neces- 
sity is  a  reasonable  one.    •    •    • 

**The  temporary  obstruction  of  public  travel  for  the 
purpose  of  loading  and  unloading  vehicles  in  front  of 
business  premises  is  recognized  as  a  necessary  exception 
to  the  general  rule  that  any  obstruction  of  a  street  or 
encroachment  thereon  which  interferes  with  public 
travel  and  transportation  is  a  public  nuisance.  The 
owner  or  occupant  of  abutting  premises  is  justified  in 
making  a  reasonable  use  of  the  street  for  the  purpose 
of  conveying  goods  to  or  from  his  premises,  and  for  this 
purpose  he  may  place  temporary  erections  or  obstacles 
such  as  skids  across  the  sidewalk.  But  the  right  of  the 
abutter  to  use  the  street  for  these  purposes  is  subject 
to  necessary  limitations  and  restrictions.  The  obstruc- 
tion must  be  temporary  in  its  nature  and  such  as  is 
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reasonably  necessary  for  the  transaction  of  business  or 
the  enjoyment  of  the  premises.  Mere  necessity  in  the 
business  of  the  abutter  is  not  suflScient  of  itself  to  jus- 
tify the  obstruction.  The  obstruction  must  also  be  rea- 
sonable with  reference  to  the  rights  of  the  public  whose 
interests  in  the  street  may  not  be  sacrificed  or  disre- 
garded. The  right  to  so  obstruct  the  street  or  sidewalk 
must  also  be  exercised  with  a  due  regard  to  the  rights, 
and  safety  of  pedestrians  and  others  lawfully  using  the 
streets.  If  the  obstruction  continues  for  such  a  period 
as  to  amount  to  an  unreasonable  interference  with  the 
public  travel,  it  is  unlawful  and  a  nuisance.  The  ques- 
tion whether  an  obstruction  in  a  street  is  necessary  and 
reasonable  is  generally  a  question  of  fact  to  be  deter- 
mined by  the  court  or  jury  from  the  evidence  relating 
thereto.'* 

Under  the  rule  thus  announcedi  it  is,  we  think,  mani- 
fest that  the  use  being  made  of  this  street  by  appellant 
wa^  not  temporary.  It  really  amounted  to  a  permanent 
obstruction,  as  no  one  would  care  to  go  through  this 
street  when  he  saw  the  whole  of  it  obstructed  by  freight 
cars  and  a  big  platform  loaded  with  heavy  irons,  al- 
though it  noiay  be  true  that  appellant's  employees  would 
if  requested  remove  the  platform  so  as  to  admit  passage. 
But  the  public  who  have  the  right  to  use  a  street  are  not 
required  every  time  they  want  to  use  it  to  ask  the  per- 
mission of  some  abutting  owner  who  has  taken  posses- 
sion of  it  or  to  wait  bntil  he  can  take  out  of  the  way  ob- 
structions that  completely  blockade  it.  The  temporary 
obstruction  that  the  merchant  and  the  business  man 
and  the  abutting  property  owner  may  place  in  a  street 
to  enable  them  to  receive  and  deliver  goods  and  material 
is  very  different  from  the  character  of  obstruction 
placed  in  this  street  by  appellant. 

There  is  also  of  course  a  marked  distinction  between 
the  partial  and  the  total  occupation  of  a  street  by  a 
merchant  or  business  man  or  abutting  owner.  It  might*, 
be  permissible  for  this  class  of  persons  to  use  a  part  of 
the  street  for  more  than  a  mere  temporary  purpose  if  a 
sufficient  part  of  the  street  was  left  open  for  public  use. 
In  other  words,  a  person  having  the  right  to  use  a  part 
of  the  street  in  the  conduct  of  his  business,  as  in  de- 
livering or  receiving  goods  or  material,  might  so  use  a 
part  of  it  in  such  a  manner  as  to  amount  to  more  than  a 
temporary  obstruction  of  it  without  infringing  on  the 
rights  of  the  public,  if  a  sufficient  space  was  left  opea 


Digitized  by  VjOOQIC 


846  KENTUCKY  EEPOETS.  [Vol.  154. 

to  enable  the  public  to  use  the  street.  But  under  no  cir- 
cumstances that  we  can  conceive  of  has  a  business  man 
or  abutting  owner  the  right  to  make  such  use  of  the 
whole  street  as  will  in  effect  permanently  deprive  the 
public  of  its  use,  if  indeed  it  would  be  legitimate  to  pur- 
posely obstruct  the  whole  of  it  for  any  appreciable 
length  of  time.  In  Callanan  v.  Gihnan,  107  N.  Y.,  360, 
1  Am.  St.  Bep.,  831,  a  case  much  like  this,  the  court  said: 

**The  primary  purpose  of  streets  is  the  use  by  the 
public  for  travel  and  transportation,  and  the  general 
rule  is,  that  any  obstruction  of  a  street  or  encroachment 
thereon  which  interferes  with  such  use  is  a  public  nui- 
isance.  But  there  are  exceptions  to  the  general  rule  bom 
of  necessity  and  justified  by  public  convenience.  An 
abutting  owner  engaged  in  bmlding  may  temporarily 
encroach  upon  the  street  by  the  deposit  of  building  ma- 
terials. A  tradesman  may  convey  goods  in  the  street 
to  or  from  his  adjoining  store.  A  coach  or  omnibus  may 
stop  in  the  street  to  take  up  or  set  down  passengers  ;'and 
the  use  of  a  street  for  public  travel  may  be  temporarily 
interfered  with  in  a  Variety  of  other  ways  without  the 
creation  of  what  in  the  law  is  deemed  to  be  a  nuisance. 
But  all  such  interruptions  and  obstructions  of  streets 
must  be  justified  by  necessity.  .  It  is  not  sufficient,  how- 
ever, that  the  obstructions  are  necessary  with  reference 
to  the  business  of  him  who  erects  and  maintains  them. 
They  must  also  be  reasonable  -vpth  reference  to  the 
rights  of  the  public  who  have  interests  in  the  streets 
which  may  not  be  sacrificed  or  disregarded.  Whether 
an  obstruction  in  the  street  is  necessary  and  reasonable 
must  generally  be  a  question  of  fact  to  be  determined 
upon  the  evidence  relating  thereto.    •     •     • 

'*Now,  what  are  the  facts  of  this  case?  Both  the 
plaintiffs  and  the  defendant  were  extensive  retail  and 
wholesale  grocers,  having  stores  near  to  each  other  on 
the  south  side  of  Vesey  street  in  the  city  of  New  York; 
and  a  large  portion  of  the  plaintiff  ^s  customers,  in 
order  to  reach  their  store,  were  obliged  to  pass  upon 
the  sidewalk  in  front  of  the  defendant's  store.  Goods 
were  taken  to  and  from  the  defendant's  store  by  means 
of  trucks  loaded  in  the  street.  The  trucks  were  placed 
in  the  street  adjoining  the  sidewalk,  and  then  a  bridge, 
made  of  two  skids  planked  over  so  as  to  make  a  plank- 
way  three  feet  wide  and  fifteen  feet  long,  with  side 
pieces  three  and  one-half  inches  high,  was  placed  over 
the  sidewalk  with  one  end  resting  upon  the  stoop  of  the 
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defendant's  store  and  the  other  end  npon  a  wooden 
horse  outside  of  the  sidewalk  near  the  truck  to  be 
loaded.  This  bridge  was  elevated  above  the  sidewalk  at 
the  inner  end  about  twelve  inches,  and  at  the  outer  end 
about  twenty  inches,  thus  entirely  obstructing  the  side- 
walk, and  goods  were  conveyed  over  this  bridge  to  and 
from  the  store.  Persons  wishing  to  pass  upon  the  side- 
walk in  front  of  the  store,  when  the  bridge  was  in  place, 
were  obliged  to  step  upon  the  stoop  and  go  around  that 
end  of  the  bridge.  The  bridge  was  usually  removed 
when  not  in  use ;  but  there  was  uncontradicted  evidence 
that  it  was  sometimes  permitted  to  remain  in  position, 
when  not  in  use,  for  ten  or  jSfteen  minutes,  and  that  it 
sometimes  remained  in  position  when  in  use  one  hour, 
one  hour  and  a  half,  and  sometimes  even  two  hours; 
and  the  court  found  that  the  bridge  thus  remained  in 
position  across  the  sidewalk  from  four  to  five  hours  each 
business  day  between  the  hours  of  nine  o'clock  a.  m. 
and'  five  p.  m.,  and  that  it  obstructed  the  sidewalk  the 
greater  part  of  every  business  day. 

'^Such  an  extensive  and  continuous  use  of  the  side- 
walk cannot  be  justified.  It  was  a  practical  appropria- 
tion, by  the  defendant,  of  the  sidewalk  in  front  of  his 
store  to  his  private  use,  in  disregard  of  the  public  con- 
venience. Even  if,  in  some  sense,  such  use  was  necessary 
to  the  convenient  and  profitable  transaction  of  his  busi- 
ness, and  if  the  obstruction  of  the  sidewalk  was  no  more, 
and  even  less,  than  it  would  be  by  any  other  method  of 
doing  the  business,  these  circumstances  do  not  justify 
the  obstruction.  If  the  defendant  cannot  transact  his  ex- 
tensive business  at  that  place  without  thus  encroaching 
upon,  obstructing,  and  almost  appropriating  the  side- 
walk during  the  business  hours  of  the  day,  he  must  either 
remove  his  business  to  some  other  place,  or  enlarge  his 
premises  so  as  to  accommodate  it.  It  was  incumbent 
upon  the  defendant  to  show,  not  only  that  the  use  he 
made  of  the  sidewalk  was  necessary  in  his  business,  but 
also  that  it  was  reasonable  in  reference  to  the  public  con« 
venience.  That  it  was  unreasonable  is  too  clear  for  dis- 
pute. He  might  use  the  bridge  to  load  or  unload  a  sin- 
gle truck;  and  this  he  could  do  at  intervals  during  the 
day,  at  no  time  obstructing  the  street  for  any  consider- 
able length  of  time.  But  there  is  no  authority,  and  no 
rule  of  law,  which  would  warrant  such  an  obstruction 
daily  for  hours,  or  even  one  hour  continuously.  The 
defendant  was,  therefore^  guilty  of  a  public  nuisance.''' 
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Another  similar  case  is  John  A.  Tohnan  &  Compt 
V.  City  of  Chicago,  240  DL,  268,  24  L  B.  A.  (n.  s.), 
16  Aim.  Cases,  142,  in  which  the  same  general  princip 
were  announced  as  may  be  fonnd  in  Dillon  and  in  t 
Callanan  case,  although  the  court  on  the  facts  found  ti 
the  temporary  use  of  the  street  by  the  Tolman  Compa 
in  the  manner  stated  in  the  opinion  was  not  unlawful, 
is  said  in  these  cases,  and  the  truth  of  it  is  obvious,  it 
the  rights  of  the  parties  in  all  cases  like  this  must  be  t 
judged  by  the  facts  of  each  particular  case.     There 
no  disagreement  in  the  authorities  as  to  the  princip] 
of  law   applicable.    The   difference   arises  when  it 
undertaken  to  apply  these  principles*  to  the  facts.    \ 
have  not,  however,  been  referred  to  any  case,  nor  ha 
we  been  able  to  find  one  that  would  justify  the  appella 
in  the  occupation  of  the  street  in  question  in  the  mann 
stated.    To  hold  such  use  of  a  street  lawful  would  be 
ignore  altogether  the  rights  of  the  public  and  turn  tl 
street  over  to  abutting  owners  for  such  use  and  occup 
tion  as  the  convenience  of  their  business  might  seem  i 
demand. 

Upon  the  facts  before  us  we  have  no  doubt  of  the  coi 
rectness  of  the  judgment  appealed  from,  and  it  is  aj 
firmed. 


JoiiM»  et  aL  Y.  Lidditer. 

(Decided  September  80, 1913). 

Appeal  from  Laurel  Circuit  Court 

Vendor  and  Purchaaer— Effect  of  Judicial  Sale  to  Pay  Porclias* 
Price.— When  land  Is  sold  to  pay  the  purchase  price,  the  effect  o 
the  sale  1b  to  direst  the  purchaser  of  any  interest  in  the  land,  aiu 
if  he  remains  in  possession  after  the  sale,  his  possession  is  no 
hostile  to  the  possession  of  Che  porchaser  at  the  Judicial  sale. 
Ejectment — ^Tit!e  From  Common  Source. — ^When  both  parties  tc 
an  ejectment  suit  claim  title  under  a  common  source,  it  Is  not 
necessary  for  the  plaintiff  to  trace  his  title  farther  back  than  the 
source  from  and  under  which  both  claim. 

Executors  and  Administrators— Purcliase  o*  Land  at  Judicial  Sale 
(by  Administratoi^-Title.— When  land  is  purchased  at  a  Jodidsl 
sale  by  an  administrator,  the  purchase  will  have  the  effect  of  rest- 
ing in  him  title  to  the  land  as  trustee  tor  the  benefit  of  the  hdn 
of  his  intestate. 

SAM  C.  HARDIN  and  WILLIAMS  ft  JOHNSON  for  appellants. 
HAZELWOOD  &  JOHNSON  for  appeUee. 


Digitized  by  VjOOQIC 


Jones  V.  Lickliter.  849 

Opinion  of  the  Coubt  by  Judge  Cabboll — ^Affirming* 

The  appellee,  claiming  to  be  the  owner  and  in  posses- 
sion of  a  tract  of  land  described  in  his  petition,  brought 
this  suit  in  equity  against  the  appellants,  John  B.  Jones, 
et  al.,  to  restrain  them  from  trespassing  on  the  land  and 
removing  timber  and  material  therefrom. 

The  appellants,  after  traversing  the  petition,  set  up 
that  they  were  the  owners  of  the  land  by  adverse  pos- 
session. The  appellants  did  not  introduce  any  evidence, 
and  when  the  case  was  submitted,  upon  the  evidence  of 
appellee,  a  temporary  injunction  previously  granted  was 
perpetuated  and  the  appellants  perpetually  enjoined 
from  trespassing  on  or  otherwise  interferring  with  ap- 
pellee. 

On  this  appeal  it  is  the  contention  of  counsel  for  ap- 
I)ellants  that  it  was  necessary  to  entitle  appellee  to  judg- 
ment that  he  should  show  a  legal  title  deducible  from  the 
Commonwealth,  and  that  his  failure  to  do  this  entitled 
appellants  to  a  judgment;  and  further  insisted  that  the 
evidence  shows  that  the  legal  title  to  and  the  possession 
lof  the  land  is  in  appellants  and  not  appellee.  For  the 
appellee  the  argument  is  made  that  even  if  appellee  did 
not  exhibit  a  good  paper  title  to  the  land,  that  his  actual 
possession  of  the  premises  authorized  him  to  maintain 
an  action  for  trespass  on  his  possession,  and  likewise  an 
action  to  enjoin  such  trespass. 

The  evidence  shows  that  some  time  prior  to  1883  one 
Jarvis  Jackson  sold  and  conveyed  the  land  in  dispute  to 
the  appellant,  John  E.  Jones,  who  took  possession  under 
the  sale  and  received  a  deed,  which  was  never  put  to 
record;  that  he  executed  a  note  for  the  deferred  pay- 
ment, and  after  the  death  of  Jarvis  Jackson  suit  was 
brought  on  this  note  to  subject  the  land  to  its  payment. 
This  suit  progressed  to  a  judgment  and  the  land  was 
ordered  to  be  sold  to  pay  the  debt,  and  was  sold,  and  «t 
the  sale  the  whole  of  the  land  was  bought  by  the  admin- 
istrator of  Jarvis  Jackson  for  the  amount  of  the  debt. 
This  sale  was  confirmed,  but  it  seems  that  no  deed  was 
made  by  the  court  and  thus  the  matter  stood  for  many 
years. 

It  is  further  shown  by  the  evidence  that  Jarvis  Jack- 
son left  surviving  him  one  child,  J.  C.  Jackson.  The 
evidence  upon  the  point  that  J.  C.  Jackson  was  the  only 
heir  and  child  of  Jarvis  Jackson  is  not  as  clear  or  direct 
as  it  should  be,  but  we  think  the  reasonable  and  fair 
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inference  from  the  record  is  that  J.  C.  Jackson  was  the 
only  heir  and  child  of  Jarvis  Jackson. 

It  further  appears  that  J.  C.  Jackson  died,  leaving 
surviving  him  only  two  children,  and  these  two  children 
conveyed  in  1911  the  land  in  controversy  to  Lickliter. 
It  is  further  shown  that  while  Jones,  under  his  purchase 
from  Jarvis  Jackson,  took  possession  of  the  land  and 
held  it  for  a  time,  that  for  twenty  years  at  least  no  one 
had  been  either  in  the  actual  or  constructive  possession 
of  it.  It  was  not  for  many  years  enclosed  by  any  fenoe, 
nor  has  there  been  any  habitable  or  occupied  house  on 
it  It  also  appears  that  Jones,  if  he  ever  claimed  the 
possession,  abandoned  such  claim,  because  he  made 
several  attempts  to  buy  the  land  from  the  children  of  X 
C.  Jackson. 

When  the  land  was  sold  to  satisfy  the  unpaid  pur- 
chase money  due  by  Jones,  and  purchased  by  the  ad- 
ministrator of  Jarvis  Jackson,  this  sale  and  purchase 
had  the  effect  of  vesting  the  title  in  the  administrator  as 
trustee  for  the  benefit  of  the  heirs  of  Jarvis  Jackson,  and 
the  further  effect  of  divesting  Jones  of  any  titie  he  may 
have  had  to  the  land,  and  if  he  continued  in  possession 
of  the  land  after  that  time  his  possession  was  not  hos- 
tile to  the  possession  of  the  purchaser  at  the  judicial 
sale.  Cryer  v.  McGuire,  148  Ky.,  100.  So  that  under  the 
circumstances  Jones  has  no  title  or  claim  to  the  land  rest- 
ing on  possession  that  is  available  to  him  in  this  contro- 
versy. 

In  respect  to  the  argument  that  it  was  incumbent 
upon  Lickliter,  before  he  could  maintain  the  action,  to 
show  a  title  deducible  from  the  Commonwealth  when  his 
title  was  put  in  issue,  as  it  was  by  the  answer  of  Jones, 
it  is  a  sufficient  answer  that  any  title  that  Jones  relies 
on  begins  with  the  conveyance  of  the  land  to  him  by  Jar- 
vis Jackson,  and  as  Lickliter,  as  well  as  Jones,  claim  title 
from  and  under  this  conunon  source,  it  was  not  necessary 
that  Lickliter  should  go  back  to  the  title  of  Jarvis  Jack- 
son in  an  effort  to  show  that  he  had  a  good  paper  title 
to  the  land.  Luen  v,  Wilson,  85  Ky.,  503 ;  Gaulbaugh  v. 
Bouse,  31  Ky.  L.  B.,  1195.  Under  the  facts  shown  by  the 
record,  when  this  action  was  brought  Lickliter  had  not 
only  the  possession  of  the  land,  but  a  title  to  it  that  Jones 
was  not  in  a  position  to  dispute,  and,  therefore,  the  court 
properly  adjudged  Lickliter  the  relief  he  sought. 

The  judgment  is  affirmed. 
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ABANDONMENT— See  Homestead;   Nuisance;  yen4or  and  Par- 
chaser. 

ABATEMENT— See  Nuisance. 

ABUTTING  OWNERS— See  Streets. 

ACCEPTANCE— See  Bonds. 

ACCOUNT— See  Action,  6. 

ACCOUNTING— See  Partnership. 

ACQUIESCENCE — See  Adverse  Possession. 

ACTION— See  Deeds;  Limitation;  Partition;  Contracts;  Evi- 
dence; Sheriffs;  Corporations— 

1.  When  Law  of  Place  Goyems  as  to  Right  of— Statute  of  State 
Without  Extrarterrltorlal  Force. — ^While  the  statute  of  another 
State  is  without  extra-territorial  force,  a  right  acquired 
under  it  will  always.  In  comity,  he  enforced,  if  not  against  the 
public  policy  of  the  State  where  the  action  Is  brought.  In  such 
cases  the  law  of  the  place  where  the  right  was  acquired  or 
the  liability  was  incurred,  will  govern  as  to  the  right  of  action, 
while  all  that  pertains  merely  to  the  remedy  will  be  controlled 
by  the  law  of  the  State  where  the  action  is  brought;  that  is 
the  lex  fori,  and  not  the  lex  loci,  will  prevail  with  respect  to 
the  time  when  the  action  should  be  commenced.  Louisville  & 
Nashville   Railroad   Company   v.   Burkhart 93 

2.  Equitable  Action  to  Slibject  Alleged  Interest  of  Husband  in 
Property  of  Wife  to  a  Judgment  Debt— Evidence— Finding  of 
Chancellor. — ^In  an  action  to  subject  to  a  judgment  debt  an 
alleged  Interest  of  the  husband  In  certain  property,  the  legal 
title  to  which.  Is  in  the  wife,  held,  the  finding  of  the  chan- 
cellor dismissing  the  petition  Is  sustained  by  the  evidence,  it 
not  appearing  that  any  of  the  earnings  of  the  husband  went 
toward  the  payment  of  the  property,  and  there  being  nothing 
in  the  evidence  from  which  it  may  be  fairly  Inferred  that 
since  the  purchase  of  the  property,  the  earnings  of  the  hus- 
band have  even  been  sufficient  to  support  the  family.  Birdsell 
Manufacturing  Company  v.  Burgess  ^  299 
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ACTION— Continued—  Page 

3.  Deed — Fraud — ^Assignment — The  right  of  a  vendor  to  avoid 
a  deed  on  the  ground  of  fraud  practiced  by  the  vendee  Is 
a  mere  personal  right  Incapable  of  sale  or  transfer.  Stewart, 

et  al.  V.  Stewart,  et  al 867 

4.  Right  of— Assignment— Seetimi  20  of  the  Civil  Code.— Sec- 
tion 20  of  the  Civil  Code,  giving  to  the  person  to  whom  the 
transfer  or  assignment  Is  made  the  right  to  be  substituted  In 
the  action  if  the  right  of  the  plal&tUt  be  transferred  or  as- 
signed during  the  pendency  of  the  action,  does  not  apply  to 
a  case  where  the  assignment  Is  made  prior  to  the  Institution 
of  the  action  and  the  action  itself  Is  unauthorised  by  the 
assignor.     It  Is  also  limited  to  those  cases  where  the  right 

of  action  Itself  Is  a  proper  subject  of  assignment.  Id 367 

6.  Several  Causes — Consolidation — Submission. — ^Where  plaintiff 
brings  several  successive  actions  for  the  keep  of  stock,  and 
It  Is  admitted  that  he  kept  the  stock  during  the  time  covered 
by  the  fourth  petition,  it  is  not  error  to  consolidate  that  case 
with  the  others,  and  submit  it  for  judgment,  where  the  only 
issue  between  the  pariies  is  whether  or  not  the  stock  were  to 
be  kept  on  the  shares  or  as  boarders,  and  it  appears  that  sev- 
eral hundred  pages  of  proof  has  been  taken  on  this  question 
and  no  claim  is  made  by  the  defendant  that  he  had  any  addi- 
tional proof  which  he  could  have  taken  but  was  not  given  an 
opportunity  to  do  so.  Von  Cotzhausen  v.  Barker 625 

6.  Account — Interest — ^In  an  action  on  an  account  where  a  bal- 
ance is  foviul  due  to  the  plaintiff.  Interest  should  be  allowed 
on  such  balance  from  the  bringing  of  the  action.  (For  original 
opimkMi  see  154  Ky.,  328).  Caldwell  and  Drake  v.  Pierce 771 

7.  Action  for  Mistake — ^Limitation. — An  action  for  relief  for  mis- 
take cannot  be  maintained  after  ten  years  from  the  time  the 
transaclion.  occurred;  and  this  rule  applies  in  an  action  by  a 
sheriff  against  his  deputy  to  correct  a  mistake  in  a  settle- 
ment made  more  than  ten  years  before  the  action  was  brought 
(For  original  opinion  see  154  Ky.,  324).  Alexander  v.  Alex- 
ander   -    773 

8.  (Common  Law— Submission  to  Court  Without  Intervention  of 
Jury — Finding— Bffect  of. — Where  a  common  law  action  is  sub- 
mitted without  the  Intervention  of  a  jury,  the  Judgment  of 
the  trial  court  is  entitled  to  the  same  weight  as  the  verdict 
of  a  well-instructed  Jury,  and  cannot  be  reversed  unless 
flagrantly  against  the  evidence.  Brown  v.  Threlkeld's  Guard- 
ian   .J .^^  833 

ACTION  TO  QUIET  TITLE— See  Land. 

ADJOINING  LAND  OWNERS— See  Boundaries. 

ADJUDICATION— See  Courts;  Judgment 
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ADMISSIONS— See  Evidence;  Insurance,  Fire,  2.  Page 

ADULTERY— See  Homestead,  3;   Criminal  Law,  24. 

ADVERSE  POSSESSION— See  Limitation;  Partition;  Land;  Lis 
Pendens — 

Tenancy  in  Comm<Hi— Limitation  of  Actions.— As  a  general  rule, 
the  iKwsesBlon  of  one  cotenant  is  amicable  and  not  adverse 
to  that  of  another  cotenant,  hut  such  possession  may  be  ad- 
verse and,  if  continued  uninterruptedly  for  fifteen  years,  will 
ripen  into  a  perfect  title.  Wilson  v.  Hoover,  et  al 1 

AFFIDAVITS— See  Estates;  New  Trial 

AGENCY— See  Intoxicating  Liquors;  Principal  wnA  Agent. 

AGISTERS^See  Animals. 

ALIMONY— See  Divorce. 

ANIMALS — See  Action,  6;  Contracts,  13 — 

Agister's  Lien — Livestock — Contract  for  Keep— Time  for  Payment 
Not  Fixed.— Where  the  contract  for  the  keep  of  livestock  is 
terminable  at  the  will  of  either  party,  and  no  time  for  pay- 
ment  is  fixed,  it  cannot  be  said  that  the  keep  is  due  at  any 
particular  time,  and  a  keeper  who  still  has  the  stock  in  his 
possession,  is  entitled  to  a  lien  and  to  retain  the  stock  until 
his  claim  is  paid,  although  claim  covers  a  period  of  more  than 
six  months.    Von  Cotzhausen  v.  Barker 624 

ANTENUPTIAL  CONTRACTS— See  Husband  and  Wife. 

APPEAL — See  Bonds;  Instructions;  Drainage;  Elections;  Crim- 
inal Law;  Homicide;  Nuisance,  3;  Elections — 

1.  Practice — Filing  Omitted  Portion  of  Record. — ^Where  a  case 
has  been  reversed  to  the  prejudice  of  infants  upon  an  in- 
complete record  and  the  infants  tender,  with  their  petition 
for  a  re-hearing,  the  omitted  portion  of  the  record  which  cures 
the  error  for  which  the  judgment  was  reversed,  the  supple- 
mental record  will  be  filed  and  the  judgment  arffimed  upon 
the  record,  as  completed.    Wade,  et  al.  v.  Wade,  et  al. 24 

2.  Jurisdiction — Prosecution  for  Misdemeanors. — Section  347, 
Criminal  Code,  fixes  the  appellate  jurisdiction  of  the  Court 
of  Appeals,  in  penal  actions  and  prosecutions  for  misdemean- 
ors; and,  by  its  provisions,  an  appeal  by  a  defendant  from  a 
judgment  of  the  circuit  court  in  a  penal  action  or  misdemeanor 
cannot  be  entertained  by  the  Court  of  Appeals,  unless  the 
"judgment  be  for  a  fine  exceeding  fifty  dollars,  or  for  imprison- 


Digitized  by  VjOOQIC 


854  INDEX.  [Vol.  154 

APPEAL— Continued—  Page 

ment  exceeding  thirty    days."      Butsler    y.    Commonwealth; 
Same  v.  Same;  Same  v.  Same 35 

3.  Jurisdiction  of  Court  of  Appeals  in  Prosecutions  for  Misde- 
meanors— Satisfaction  of  Judgment — Where  in  such  case  the 
fine  in  the  circuit  court  exceeds  fifty  dollars  and  the  imprison- 
ment is  less  than  thirty  days,  and  the  defendant,  after  super- 
seding the  judgment,  pays  the  fine  and  thereby  satisfies  the 
Judgment  pending  the  appeal,  such  satisfaction  of  the  judg- 
ment deprives  the  Court  of  Appeals  of  jurisdiction  of  the  ap- 
peal and  compels  its  dismissal.  Id 35 

4.  Dismissal  of— Failure  to  Place  Old  Record  With  New  Record 
— 'Where  there  is  nothing  before  the  court  by  which  it  may 
be  determined  whether  the  judgment  appealed  from  is  a  com- 
pliance with  the  mandate  following  a  reversal  on  a  former  ap- 
peal, and  rule  7  of  the  court  not  having  been  complied  with, 
the  appeal  will  be  dismissed.  (For  former  opinion,  see  124  S. 
W.,  873).  Martin  v.  Bates,  et  al 197 

6.  Striking  Briefs  From  Record. — ^Where  the  brief  of  a  party  to 
the  appeal  is  not  accompanied  by  a  classification  of  the  ques- 
tions discussed,  with  the  authorities  relied  on  to  sustain  them, 
as  is  required  by  section  3  of  Rule  3  of  this  court,  it  will 
be  stricken  from  the  record.  Miller  v.  Commonwealth 201 

6.  Records — Omission3— Presumption.— Where  maps  and  ex- 
hibits, not  copied  into  the  record,  are  lost  and  cannot  be  sup- 
plied, and  the  evidence  in  the  record  in  support  of  the  finding 
and  Judgment  is  persuasive  merely,  it  will  be  presumed  that 
the  finding  and  Judgment  is  correct.  Roberts,  et  al.  y.  Cal- 
houn   211 

7.  Effect  of  Failure  of  Counsel  for  Appellant  to  Brief  Case. — 
When  counsel  for  appellant  do  not  point  out  in  a  brief  any 
error  in  the  Judgment  appealed  from  or  assign  any  reason 
why  it  should  be  reversed,  this  court,  having  neither 
the  time  nor  the  inclination  to  hunt  for  errors  that  might 
Justify  a  reversal,  will  assume  that  the  judgment  appealed 
from  is  correct,  and  affirm  it  Brown  v.  Daniels ^  267 

8.  Verdict — In  an  action  for  death,  where  the  evidence  shows  the 
earning  capacity  of  decedent  to  be  something  like  |1,000  a 
year  and  his  expectancy  to  be  practically  twelve  years,  a  ver- 
dict for  little  less  than  $6,000  will  not  be  set  aside  as  ex- 
cessive. Louisville  &  Nashville  Railroad  Company  v.  Parks' 
Admr.   ..  ~ 269 

9.  Instructions — ^Harmless  Error. — In  an  action  for  personal  in- 
Jury  an  instruction  as  to  the  care  required  of  the  deceased  for 
his  own  safety  should  be  in  the  same  terms  as  that  as  to. the 
care  required  of  the  wrongdoer,  but  where  the  language  used 

is  pracitcally  the  same,  a  reversal  will  not  be  ordered.  Id.....  269 

10.  New  Trial. — No  error  committed  during  a  trial  is  available 
upon  appeal,  unless  it  has  been  relied  upon  as  a  ground  for 
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a  new  triaL  LouisyiUe  ft  Nashyille  Railroad  Company  v.  Com- 
monwealth ~  — ~ 293 

11.  Law  of  the  case. — A  holding  by  the  Court  of  Appeals  that  a 
verdict  was  flagrantly  against  the  evidence,  and  that  not- 
withstanding this  fact  there  was  sufficient  evidence  to  take 
the  case  to  the  jury.  Is  the  law  of  the  case,  so  long  as  the 
evidence  Is  the  same;  and  where  such  condition  existed  on 
the  second  trial  It  was  the  duty  of  the  trial  court,  upon  motion 
seasonably  made,  to  set  aside  the  verdict  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  v.  Martin 348 

12.  Statutes— Moot  Question— Review.— The  Court  of  Appeals 
win  not  construe  a  statute  in  a  moot  case,  nor  until  Its  con- 
struction is  rendered  necessary  in  order  to  determine  the 
rights  or  interests  of  parties  arising  thereunder.  Board  of 
Drainage  Commissioners  of  Ballard  County  v.  Henderson 360 

13.  Harmless  Error. — A  judgment  against  a  deceased  partnjer  for 
contribution  before  all  assets  of  the  partnership  were  con- 
verted into  cash,  is  not  prejudicial  where  it  is  reasonably  cer- 
tain from  the  record  that  such  assets  have  little  value  and 
the  case  is  retained  on  the  docket  for  a  further  accounting. 
Marcum's  Admr.,  et  al.   v.   Marcum 40i 

14.  Record — Pleadings. — ^An  amended  petition,  not  made  a  part  of 
the  record  by  order  of  court  or  bill  of  exceptions  cannot  be 
considered  on  appeal.  Holtman  v.  Bullock 634 

15.  Failure  to  Brief. — Record  examined  in  this  case  and  affirmed 
notwithstanding  f&llure  to  brief.  Bell  v.  Commonwealth 689 

16.  Appeal  in  Felony  Case — ^Filing  of  Transcript — ^Jurisdiction. — 
Section  337,  Criminal  Code  of  Practice  provides;  that,  in  order 
to  enable  the  Commonwealth  to  take  an  appeal  to  the  Court  of 
Appeals  from  a  decision  or  judgment  of  the  circuit  court.  In 
a  felony  case,  the  transcript  of  the  record  must  be  lodged  in 
the  clerk's  office  of  the  Court  of  Appeals,  "within  sixty  days 
after  the  decision."  This  provision  of  the  Code  being  manda- 
tory. If  the  transcript  be  not  filed  In  the  clerk's  office  of  the 
Court  of  Appeals  within  the  required  sixty  days,  the  Court  of 
Appeals  will  be  without  jurisdiction  to  entertain  the  appeaL 
Commonwealth  v.  Lee  717 

19.  FUlng  of  Transcript— Jurisdiction. — Where  the  decision  was 
rendered  and  appeal  prayed  and  granted  May  22,  1913,  and 
the  transcript  was  not  filed  in  the  clerk's  office  of  the  Court 
of  Appeals,  until  July  21,  1913,  the  latter  court  is  without 
jurisdiction  of  the  apepal,  for,  as  the  day  upon  which  the  de- 
cision was  rendered  is  to  be  counted  one  of  the  sixty  days,  the 
limit  of  time  for  filing  the  transcript  in  the  clerk's  office  of 
the  Court  of  Appeals  expired  on  the  day  before  the  transcript 
was   filed   therein.   Id 717 

18.  Filing  of  Transcript— Computation  of  Time.— It  is  a  well  rec- 
ognized rule  of  law  that,  where  the  computation  is  to  be  made 
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from  the  act  done,  then  the  day  upon  which  it  ia  done  most 
be   Included.    Id, : 718 

19.  Claims  Against  County — Single  AppeaL— Where  a*  fiscal  court 
allowed  forty-two  claims  against  a  county  by  a  "blanket" 
order,  and  the  county  appealed  to  the  circuit  court  by  filing  a 
single  copy  of  the  order  and  issuing  a  summons  against  the 
individual  claimants,  the  circuit  court  properly  treated  it  as  a 
single  appeal,  and  dismissed  the  appeal  against  all  persons 
who  had  claims  for  sums  not  exceeding  $25.00,  and  also  prop- 
erly required  the  county  to  elect  which  one  of  those  claims 
which  were  for  more  than  |25.00,  it  would  prosecute.  Breck- 
inridge County  V.  McDonald,  et  aL 721 

20.  An  appeal  cannot  be  prosecuted  from  a  Judgment  which  is  not 
specified  in  the  statement  of  appeal  required  by  section  739 

Of  the  Code  of  Practice.  Id 721 

21.  When  Parties  Not  Before  Court  On. — Parties  not  named  as 
appellees  in  the  statement  of  appeal  required  by  section  739 
of  the  Civil  Code  of  Practice,  are  not  before  the  court  upon 
the   appeal.   Id ««-.....«—. 721 

22.  Final  Order. — An  order  overruling  a  demurrer  to  an  answer, 
but  not  disposing  of  the  action,  is  not  final  Wash  t.  NoeL 824 

APPEARANCE— See  ParUes. 

ARBITRATION  AND  AWARD— 

1.  Setting  Aside  Award. — It  is  the  tendency  of  the  courts  to  up- 
hold awards  upon  sound  principles  of  public  policy;  but  one 
cannot  te  sanctioned  that  was  rendered  in  a  proceeding  where 
one  party  has  had  no  opportunity  to  controvert  the  evidence 
of  his  adversary  taken  in  his  absence  and  transcribed  by  a  par- 
tisan and  relative  of  the  other  party,  and  especially  where 
the  award  is  principally  based  on  that  evidence.  Thornton  v. 
Thornton   692 

2.  iSettlng  Aside  Award  Made  Without  Notice  and  by  Sole  Ai^ 
bitrator— A  sole  arbitrator  should  not  be  permitted  to  make 
an  award  based  upon  evidence  taken  without  notice  to  the 
party  against  whom  it  was  used.  Id. „ ^^  692 

ARGUMENT  OF  COUNSEL— See  Trial. 

ASSESSMENT— See  Taxation. 

ASSIGNMENT— See  Vendor  and  Purchaser;  Mortgages;  Action,  4. 

ASSOCIATIONS— See  Association  of  Funeral  Directors. 
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ConBtruction  of  Resolution  Adopted  By.^A  resolution  adopted  by 
a  voluntary  association  of  funeral  directors,  providing  that 
"no  member  of  the  association  use  or  purchase  an  auto  hearse, 
auto  carriage,  auto  flower  wagon  or  auto  casket  wagon  for 
funeral  purposes  without  first  submitting  same  to  be  approved 
by  the  Association,"  did  not  deny  to  a  member  who  had  a 
contract  for  burying  the  pauper  dead  the  right  to  use  an  auto 
vehicle  in  conveying  their  remains  from  the  charitable  insti- 
tution in  which  they  died  to  the  places  where  their  bodies 
were  disposed  of.  It  contemplated  a  funeral  as  the  word 
funeral  is  generally  understood,  with  interment  in  a  ceme- 
tery or  graveyard  in  the  presence  of  the  family  or  friends  or 
acquaintances  of  the  deceased.  Funeral  Directors'  Association 
V.    Bax   «   467 


ATTACHMENT— 

1.  Against  Property  of  Non-Resldent  Defendant. — ^An  attach- 
ment under  section  194  of  the  civil  code  cannot  be  obtained 
against  a  non-resident  defendant  upon  the  sole  ground  of 
non-residency  except  on  a  claim  arising  on  a  contract,  ex- 
press or  implied,  or  a  judgment  or  award.  Lagerwahl  v. 
White 162 

2.  Against  Property  of  Non-resident  Defendant — ^An  attach- 
ment may  be  obtained  against  the  property  of  a  non-resident 
upon  the  grounds  specified  in  subsections  6,  7  and  8  of  seo- 
tion  194,  when  he  is  about  to  remove  his  property,  or  a  ma^ 
terial  part  thereof,  out  of  this  State,  not  leaving  enough  to 
satisfy  the  plaintiff's  claim,  or  has  sold,  conveyed  or  other- 
wise disposed  of  his  property,  or  is  about  to  sell,  convey  or 
otherwise  dispose  of  it,  with  the  fraudulent  intent  to  cheat  his 
creditors.  When  an  attachment  is  obtained  on  these  grounds, 
it  may  be  levied  upon  property  of  the  defendant,  whether  he 
be  a  resident  of  the  State  or  a  permanent  or  a  temporary  non« 
resident     Id 162 

8.  Against  Property  of  Non-resident. — ^An  attachment  under 
subsections  2,  3  4  and  5  of  section  194  of  the  civil  code, 
cannot  be  obtained  against  a  defendant  who  has  never  been 
a  resident  of  this  State.  These  subsections  only  authorize  an 
an  attachment  against  a  resident  defendant  who  has  been 
absent  from  the  State  four  months,  or  has  departed  from 
the  State  with  the  intent  to  defraud  his  creditors,  or  has  left 
to  avoid  the  service  of  summons,  or  conceals  himself  so  that  a 
summons  cannot  be  served  upon  him.    Id 162 

4.  In  Actions  to  Recover  Damages  for  Tort. — In  an  action  to  re- 
cover damages  for  personal  injury  or  other  tort,  the  plaintiff 
may  obtain  an  attachment  against  the  property  of  the  de- 
fendant if  he  can  bring  himself  within  the  provisions  of  the 
code  authorizing  such  an  attachment    Id 162 
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5.  Discharge — ^Evidence. — On  a  motion  to  disdiarge  an  attach- 
ment, evidence  examined  and  held  to  show  that  the  defendant 
so  concealed  himself  that  summons  could  not  he  served  upon 
him,  and  that  the  court  erred  in  discharging  the  attachment 
Keith  Company  v.  Hummel  540 

AWARD — See  Arbitration  and  Award. 

BANKS— 

L  Rights  and  Liabilities  of  OfTicers  of  a  Bank  Who  Sign  a  Guar- 
anty to  it. — The  liability  of  bank  officers  who  sign  a  paper 
guaranteeing  to  it  the  payment  of  a  note,  is  not  increased  by 
their  relation  with  the  bank.  They  are  to  be  treated  as  other 
customers  dealing  with  the  bank.  First  National  Bank  of  * 
Louisville  V.  Bickel,  et  al 8 

2.  Vice-President  Not  Responsible  If  Notice  of  Dishonor  of 
Paper  is  Not  Given.— The  vice-president  of  a  bank  by  virtue 
of  his  office  is  not  charged  with  the  duty  of  seeing  that  notice 
of  the  dishonor  of  paper  is  given  to  the  person  entitled  thereto 
or  liable  in  any  manner  if  he  fails  to  do  so.  First  National 
Bank  of  Louisville  v.  Bickel,  et  al;  Same  v.  Same. 12 

3.  When  Bank  Officer  Estopped  to  Deny  Liability  on  Paper  Be- 
cause Notice  of  its  Dishonor  Not  Given. — ^When  an  officer  of 
a  bank  is  one  of  the  signers  of  commercial  paper  executed  to 
the  bank,  he  is  entitled  to  notice  of  the  dishonor  of  the  paper 
to  the  same  extent  as  if  he  was  not  connected  with  the  bank, 
unless  it  was  his  duty  as  an  offcer  of  the  bank  to  give  such 
notice,  and  if  it  was,  he  will  be  estopped  to  plead  want  of 
notice  as  a  defense  to  a  suit  by  the  bank  against  him.    Id 12 

4.  Where  a  bank  discounts  commercial  paper  before  its  maturity 
in  the  ordinary  course  of  business,  and  without  notice  of  any 
infirmity  in  the  paper,  it  will  not  be  affected  by  a  fraud  prac- 
ticed in  the  execution  of  the  paper  or  by  the  fact  that  the 
contract  between  the  maker  and  the  payee  of  the  contract  has 
been  cancelled  for  fraud.  Southern  Insurance  Company,  et  aL 

V.  Milligan   217 

5.  Where  Directors  of  Knowingly  Allow  Indebtedness  in  Vio- 
lation of  Sections  583  and  589  Ky.  Stats. — Under  sections  583 
and  589  Ky.  iStats.,  the  directors  of  a  bank  who  knowingly 
allow  indebtedness  to  be  created  in  violation  of  section  583 
are  liable  to  a  stockholder  for  any  damages  he  sustains  there- 
by, and  he  may  sue  in  his  own  name  to  recover  such  damages. 
Wickliffe,  et  al.  v.  Turner,  et  al.  571 

6.  Section  583  Ky.  Stats. — Construction  of. — ^When  different 
clauses  of  section  583  Ky.  Stats,  have  been  violated,  that 
clause  will  be  enforced  which  is  most  favorable  to  the  bank, 

its  depositors  and  stockholders.     Id.  ^.. 671 
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7.  ConBtniction  of  Section  of  583  Ky.  Stats. — Section  588  Is  vio- 
lated If  the  bank  purchases  the  paper  of  a  person  beyond  the 
limits  therein  prescribed  no  less  than  where  It  lends  the 
money  directly  to  such  person.    Id 671 

BAWDY  HOUSE— 

1.  Brldence  of  Reputation  of  House— Nuisance.— In  a  prosecution 
against  a  defendant  for  keeping  a  bawdy  house,  evidence  of 
the  general  reputation  of  the  house,  and  that  It  had  possessed 
for  several  years  the  reputation  of  being  a  disorderly  house, 
Is  admissible,  but  It  will  not  alone  be  sufficient  to  warrant  a 
conviction,  since  there  must  be  some  evidence  aside  from 
reputation  which  corroborates  the  proof  of  reputation;  and 
this  may  be  either  direct  or  clrcumstantlaL  Dave  King  and 
Edith  King  v.  Commonwealth  829 

2.  Indictment  for  Keeping— Location  Indefinite. — ^Where  an  In- 
dictment charged  the  defendants  with  keeping  a  bawdy  house 
"on  Mulberry  Street  In  Owensboro,  Kentucky,"  the  location 
of  the  alleged  bawdy  house  was  not  sufTlclently  definite  to 
authorize  the  court  to  enter  a  judgment  abating  the  nuisance. 

Id 829 

BENEFICIARIES— See  Insurance,  Life. 

BILL  OF  EXCEPTIONS— 

When  to  be  Filed — Cannot  Be  Filed  In  Vacation.— A  bill  of  excep- 
tions must  be  filed  during  the  term  at  which  the  motion  for 
new  trial  Is  overruled,  unless  time  is  given  to  a  day  In  the 
next  cerm  for  filing  It  It  cannot  be  filed  in  vacation;  and  It 
cannot  be  filed  at  the  next  term  unless  an  order  extending 
the  time  to  that  term  has  been  made.  Beckett  v.  Common- 
wealth    209 

BILLS  AND  NOTES— See  Evidence,,  11— 

Endorsers. — ^A  person  who  places  his  name  upon  commercial  paper 
other  than  as  maker,  drawer  or  acceptor  is  deemed  to  be  an 
endorser,  unless  he  indicates  by  proper  words  in  the  endorse- 
ment his  Intention  to  be  bound  In  some  other  capacity.  First 
National  Bank  of  Loulsvllfe  v.  Bickel,  et  al;  Same  v.  Same....    12 

BLASTING — See  Master  and  Servant,  3. 

BONDS— 

1.  Supersedeas  Bond  Executed  Before  Appeal  Granted — ^Validity 
of. — The  clerk  has  no  authority  to  accept  a  supersedeas  bond 
before  an  appeal  has  been  granted,  and  a  bond  so  accepted  is 
void  as  a  statutory  bond  and  im^^oses  no  liability  upon  a 
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surety,  although  it  might  be  enfCMroeable  as  a  common  law 
obUgation.  WilBOii  y.  Kite's  Executor , ^ 61 

2.  Surety  May  Execute  and  Leave  with  Clerk  to  be  Accepted 
Later. — ^A  supersedeas  bond  may  be  executed  by  the  surety 
and  left  with  the  clerk  under  an  arrangement  that  the  clerk 
will  accept  and  approve  it  when  the  appeal  has  been  granted 
and  he  has  authority  to  take  the  bond.  Id.. 62 

3.  Acceptance  Necessary  to  Validity  of— Aeceptanee  Shown. — 
The  acceptance  and  approval  by  the  <derk  of  a  supersedeas 
bond  is  Indispensable  to  its  validity,  although  it  is  not  essen- 
tial that  its  acceptance  and  approval  should  be  shown  by  the 
record.  Where  the  record  is  silent,  acceptance  and  approval 
may  be  shown  by  facts  and  circumstances  independent  of  the 
record.  Id 62 

BOUNDARIES— 

Location  of  Corners  and  Lines — Evidence — ^Weight  and  Suffi- 
ciency.— Evidence,  while  net  satisfactory,  held  sufficient  to 
establish  location  of  lost  comers  and  lines.  Roberts,  et  aL  v. 
Calhoun - 211 

BREACH— See  Damages;  Contracts. 

BRIDGES— 'See  Municipal  Corporations,  Contracts,  12. 

BRIEFS- See  Appeal. 

BUILDING— See  Contracts,  9. 

BURDEN  OF  PROOF— See  WUls. 

BYSTANDERS— See  Jury. 

CANCELLATION— ^See  Deeds,  3;  Insurance,  Life. 

CARNAL  KNOWLEDGE— See  Criminal  Law,  21-22. 

CARRIERS — Intoxicating  Liquors;  Railroads — 

1.  Livestock- Insufficient  Facilities  for  Loading— Liability— In- 
struction.—In  an  action  for  damages  for  injury  to  livestock 
alleged  to  have  resulted  from  the  failure  on  the  part  of  the 
carrier  to  furnish  reasonably  safe  facilities  for  loading,  an  in- 
struction telling  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  or  his  agent  ordered  and  directed  the 
defendant  to  place  one  of  its  cars  at  the  freight  house  instead 
of  at  the  company's  regular  place  for  loading  the  livestock, 
and  then  and  there  agreed  with  the  defendant  to  take  charge 
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of  the  loading  at  the  freight  house,  plaintiff  thereby  adopted 
the  means  at  hand  at  the  freight  house  for  loading  the  stock, 
and  the  only  duty  which  the  law  imposed  upon  the  defendant 
was  to  exercise  ordinary  care  in  so  placing  its  car  at  the 
freight  house  platform  as  to  afford  the  plaintiff  an  opportunity 
to  load  the  stock  into  the  car  with  reasonable  safety,  is  erron- 
eous because  Imposing  upon  the  carrier  the  obligation  to  exer- 
cise ordinary  care  to  place  the  car  at  the  freight  house  plat- 
form so  as  to  afford  the  plaintiff  an  opportunity  to  load  his 
stock  with  reasonable  safety,  even  though  the  facilities  for 
loading  were  such  that  in  the  exercise  of  ordinary  care  this 
could  have  been.  done.  Illinois  Central  Railroad  Company  ▼. 
Edelen  ..  ..  78 

2.  Livestock— Insufficient  Facilities  for  Loading— Liability— In- 
struction.— ^Where  the  shipper  designates  the  carrier's  freight 
house  as  the  place  for  loading  instead  of  the  carrier's  regular 
place  for  the  loading  of  livestock,  and  agrees  with  the  car- 
rier to  take  charge  of  the  loading  at  the  freight  house,  the 
•carrier  is  not  liable  for  a  failure  to  furnish  reasonably  safe 

*  facilities  for  loading,  unless  the  facilities  for  loading  at  the 
freight  house  were  such  that,  in  the  exercise  of  ordinary  care, 
the  car  could  have  been  placed  so  as  to  enable  the  shipper  to 
load  the  stock  with  reasonable  safety,  and  the  carrier  failed 
to  use  such  care,  and  by  reason  thereof  the  stock  was  in- 
jured. Id 78 

3.  Shipment  of  Livestock— Injury  to  Stock— Action  for— Measure 
of  Damages. — Ordinarily  the  measure  of  damages  t^hene 
stock  is  injured  in  shipment  is  the  difference  between  their 
market  value  just  before  and  after  the  injury.  This  rule, 
however,  contemplates  that  the  injured  stock  shall  be  de- 
livered to  the  plaintiff.  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  v.  Rankin 649 

4.  Passengers.— One  riding  on  a  train  with  the  knowledge  and 
consent  of  the  conductor  is  a  passenger.  Chicago,  St  Louis 
ft  New  Orleans  Railroad  Company,  et  aL  v.  Benedict's  Admin- 
istrator.     ^ „ 675 

6.  Demurrage  Charges — Righ^of  Consignee  to  Set-off  Claim  for 
Damages. — In  an  action  by  a  common  carrier  to  recover  de- 
murrage charges,  the  consignee  pleaded  and  proved  in  de- 
fense of  the  action  that  the  demurrage  charges  resulted  from 
a  failure  of  the  carrier  to  deliver  to  it  cars,  which,  if  delivered 
would  have  prevented  the  creation  of  demurrage  fees,  and 
this  defense  was  held  valid.  Louisville  ft  Nashville  Railroad 
Company  v.  A.  Waller  ft  Company 811 

6.  Demurrage  Charges — Right  of  Consignee  to  Set-off — ^Damages. 
— In  this  case  the  claim  for  demurrage  charges  asserted  by 
the  carrier  was  based  on  rules  and  regulations  adopted  by  the 
railroad  companies  of  this  State  many  years  ago,  no  State  or 
Federal  statute  or  regulation  made  In  pursuance  thereof  being 
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relied  on,  and  so  the  question  whether  the  consignee  would 
have  the  right  to  off-set  demurrage  charges  by  a  claim  for 
damages  If  the  demurrage  charges  arose  and  were  asserted 
under  a  Federal  statute  or  regulation  made  in  pursuance 
thereto,  or  by  virtue  of  the  fact  that  they  appeared  in  its 
public  tariil  rate,  is  not  decided.  Id 811 


CIRCUMSTANTIAL  EVIDENCE— See   Homicide. 

CITIES— See  Municipal  Corporations. 

COMMERCIAL  PAPER— See  Banks;   Bills  and  Notes. 

COMMISSION  FORM   OF  GOVERNMENT  ACT— 

1.  Continuation  of  Employment  of  Persons  Holding  Under 
Former  Government — Resolution — Construction  of  Act. — Fol- 
lowing the  election  of  November,  1912,  when  the  City  of  Lex- 
ington voted  to  adopt  the  Commission  form  of  Government,  on 
January  6,  1913  at  their  first  meeting,  the  Board  of  Commis- 
sioners resolved  to  continue  in  employment  all  persons  who 
held  under  the  former  government  and  at  the  same  salary. 
To  an  action  by  certain  taxpayers  of  the  city  attacking  the 
validity  of  the  resolution  and  seeking  to  restrain  the  payment 
of  such  salaries,  the  lower  court  sustained  a  demurrer  and 
refused  to  issue  any  restraining  order.  Held,  it  must  be  pre- 
sumed that  all  officers  and  servants  of  the  city  under  the 
former  administration  were  duly  appointed,  and  were  acting 
and  receiving  compensation  by  virtue  of  ordinances  regularly 
enacted  by  rightful  authority.  There  is  nothing  inconsistent 
with  the  Act  of  1910,  if  they  shall  continue  to  serve  the  city 
until  their  term  of  service  expires,  unless  the  Act  ipso  facto 
discharges  them,  and  there  is  nothing  in  the  act  that  can  be 
so  construed  unless  it  is  section  4,  and  it  clearly  refers  to  elec- 
tive officers,  and  affects  only  the  office.  Its  purpose  was  to 
change  the  tenure  of  the  office,  ang  not  the  term  of  the  offi- 
cer. Jones,  et  al.  v.  Cassidy,  Mayor,  et  al 748 

2.  Resolution  by  Commissioners  Providing  for  Continuance  of 
Employees. — The  resolution  was  merely  a  declaration  or  af- 
firmation of  the  effect  of  the  old  ordinance  still  in  force,  and 
was  unnecessary,  for  under  the  old  ordinances  and  resolu- 
tions the  former  servants  continue  in  the  employ  of  the 
city,  and  at  the  same  salary,  as  agents,  not  officers,  until  the 
laws  and  ordinances  affecting  their  employment  or  appoint- 
ment theretofore  in  force  are  altered  or  repealed  by  the 
CommiBsioners.     Id 7i8 
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COMMON  LAW— See  Action,  4;  Repeal  of  by  Statute—  Page 

Indictment— MultlfariouBnesB. — ^An  Indictment  accusing  the  de- 
fendant of  making  and  maintaining  a  common  public  nuisanice 
by  permitting  refuse  from  a  distillery  to  flow  into  a  stream 
thereby  polluting  it,  is  not  multifarious*  and  is  ralid  under 
the  common  law,  notwithstanding  section  1253  of  the  Ken- 
tucky Statutes  prescribes  a  statutory  penalty  for  a  similar 
offense.  Commonwealth  y.  Kentucky  Distilleries  ft  Ware- 
house  Company,  et  al.  ♦- 787 

COMPROMISED— See  Insurance,  Life,  8. 

CONDEMNATION— See  Land,  13-14. 

CONFEDERATE  PENSIONS— See  Pensions. 

CONFESSION— See  Criminal  Law,  1. 

CONSIDERATION— See  Insurance,  Life;  Contracts 

CONSPIRACY— See  Homicide;   Indictmenlt,  2. 

CONSTITUTIONAL  LAW— See  ElecUons;   Writs— 

Experiment  Station  of  State  University — ^Act  Providing  For.— 
The  act  of  March  11,  1912,  is  not  inyalid  under  section  61  of 
the  Constitution  on  the  ground  that  it  amends  the  act  ap- 
proved March  21, 1910,  without  publishing  it  at  length,  the  act 
of  1912,  simply  enlarging  the  powers  of  the  experiment  sta- 
tion. Bosworth,  Auditor  v.  State  University,  et  aL 370 

CONSTRUCTION— See  Contracts;  Deeds;  Wills;  Limitation  of 
Actions;  Banks;  Statutes. 

CONTEMPORANEOUS  CONSTRUCTION— See  Statutes. 

CONTEST — See  Elections. 

CONTINUANCE— See  Criminal  Law;  Trial;  Homicide,  16;  New 

Trial. 

CONTMIACTS— See   Insurance,   Life;     Municipal     Corporations; 
Fraud;  Husband  and  Wife;  School  Board;  Animals;  Damages; 
Fiscal    Courts;    Specific   Performance;      Vendor    and    Pur- 
chaser— 

L  Construction  ot — ^A  contract  obligating  the  signers  to  "guar- 
antee an  overdraft  to  the  First  National  Bank  to  the  extent 
of  $4,600;  all  the  receipts  of  the  White  City  Co.,  to  be  de- 
nosited  in  the  bank  until  tne  above  is  extinguished,'*  was  not 
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a  continuing  giuuranty  but  a  guaranty  of  an  existing  over- 
draft. First  National  Bank  of  Louisville  v.  Bickel,  et  al 8 

2.  Extrinsic  Evidence  to  Show  Meaning  of. — Where  a  written 
contract  is  not  open  to  two  or  more  constructions,  the  rights 
and  liabilities  of  the  parties  under  it  are  to  be  determined  by 
the  paper  alone,  and  its  meaning  cannot  be  extended  or 
modified  by   extrinsic  evidence.  Id -      8 

3.  Ambiguity — Meaning  That  Should  Be  Given  by  Chancellor. — 
Where  the  parties  to  a  contract  ambiguous  in  its  terms,  have 
put  their  own  interpretation  upon  it  by  their  action  under  it, 
a  chancellor  will  not  go  into  technical  rules  of  construction 
in  determining  its  meaning,  but  will  give  it  that  meaning 
which  the  parties  themselves  have  put  upon  it.  Asher  v. 
Simpson  183 

4.  Action  for  Value  of  Work  Done  Under  Contract  for  Pur- 
chasing Tobacco — Question  of  Fact — Evidence. — In  an  action 
to  recover  for  services  rendered  under  a  contract  for  pur- 
chasing and  putting  up  tobacco  the  questions  were  of  fact; 
they  were  fairly  submitted  to  the  jury,  and  the  iinding  in  favor 
of  the  plaintijSs  will  not  be  disturbed.  Conn  &  Company  v. 
Hammonds  &  Ogles  _.  216 

5.  Avoidance  for  Fraud — Settlement  Between  Injured  Servant 
and  Master — When  May  Be  Avoided. — A  servant  who  settles  a 
claim  against  the  master  growing  out  of  personal  injuries 
may  avoid  the  settlement  if  he  can  show  that  fraud  was 
practiced  In  its  procurement  or  that  he  did  not  have  sufficient 
mental  capacity  to  understand  the  nature  or  effect  of  the  con- 
tract. Louisville  &  Nashville  Railroad  Company  v.  Lee 226 

6.  Measure  of  Damages — Instruction— Failure  to  Give. — Error. — 
In  an  action  for  damages  for  breach  of  a  contract,  an  instruc- 
tion that  gives  the  Jury  no  guide  by  which  to  determine  the 
amount  of  damages  is  erroneous.  Steams  Lumber  Company  v. 
Inman 261 

7.  Measure  of  Damages. — ^Where  plaintiff  contracted  with  the  de- 
fendant to  cut  and  haul  timber  at  certain  agreed  prices,  and 
the  defendant  refused  to  permit  plaintiff  to  carry  out  his  con- 
tract, the  measure  of  damages  is  the  difference  between  the 
contract  price  and  what  it  would  have  cost  plaintiff  to  com- 
plete the  work  according  to  the  contract.  Id 261 

8.  Personal  Services — Other  Employment— A  contract  to  cut 
and  haul  timber  at  certain  agreed  prices  is  not  a  contract  for 
personal  services  and  the  failure  of  the  plaintiff,  upon  the 
breach  thereof  by  defendant,  to  use  due  diligence  to  secure 
other  employment  in  no  way  affects  his  right  to  recover.  Id.....  261 

9.  Building — Plans  and  Specifications — Decision  of  Architect 
and  Construction  Board — Effect. — Where  the  specifications 
for  a  public  building  provide  that  "if  any  discrepancy  appears 
in  the  plans  and  specifications,  the  same  must  be  referred 
to  the  architect    All  differences  or  discrepancies  as  to  sizes 
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and  quality  of  materials  and  workmanship,  the  decision  ot 
the  architect  and  the  Court  House  Construction  Board  is  to 
be  final  and  binding  on  the  contractor,"  the  decision  of  the 
architect  and  the  Court  House  Construction  Board  that  cer- 
tain marble  and  tile  work  furnished  by  a  sub-contractor  who 
agreed  to  do  the  work  in  accordance  with  the  plans  and  speci- 
fications, were  included  within  the  specifications,  and  should 
not  be  allowed  as  extras,  is  binding  on  both  the  contractor 
and  the  sub-contractor  in  the  absence  of  a  showing  of  fraud 
or  mistake.  Caldwell  &  Drake  v.  Pierce... 328 

10.  Construction  of. — ^When  the  court  comes  to  construe  a  writ- 
ing, it  will  not  be  altogether  controlled  by  the  name  that  the 
parties  have  given  it,  but  will  look  to  the  paper  and  deter- 
mine for  itself  the  nature  and  quality  of  the  writing.  If  it 
is  in  fact  a  mortgage,  although  it  may  be  called  a  deed,  or  is 
in  truth  a  contract  of  sale  and  purchase,  but  designated  a 
mortgage,  the 'court,  while  giving  due  consideration  to  the 
acts  of  the  parties  in  describing  the  paper,  will  not  permit  in- 
justice or  fraud  to  be  practiced  by  following  the  title  given 
to  the  paper  by  the  parties,  but  will  so  construe  it  as  to  carry 
out  what  the  facts  show  was  their  real  intention  in  its  execu- 
tion. Hurst,  Jr.  v.  Winchester  Bank,  et  al 355 

11.  Action  for  Breach  of— Instructions.— The  contention  of  ap- 
pellant that  a  peremptory  instruction  should  have  been  given 
because  appellee  had  not  shown  that  he  had  applied  to  the 
manager  and  principal  agent  for  employment  cannot  be  sus- 
tained because  the  evidence  shows  there  are  sub-managers 
over  the  different  departments  of  appellant's  large  business, 
and  that  appellee  did  apply  several  times  to  the  manager  of 
the  department  in  which  he  had  worked.  Mengel  Box  Com- 
pany V.  Hall  .. 384 

12.  Right  of  City  to  Tax  Bridge  Company— Sale  of  Bridge  Com- 
pany Property— Franchise  Tax. — Under  a  contract  between  a 
bridge  company  and  a  city  by  which  it  was  agreed  that  the 
city  reserved  the  right  to  tax  the  bridge  and  its  appurtenances, 
the  city  has  a  vested  right  to  collect  a  tax  on  the  bridge  and 
its  appurtenances,  but  no  vested  right  to  collect  a  franchise 
tax  from  the  bridge  company;  and  the  sale  by  the  bridge  com- 
pany of  its  property  to  another  is  valid,  although  by  means 
Of  the  sale,  the  city  is  disabled  from  collecting  a  franchise 
tax  from  the  bridge  company  as  it  had  formerly  done.  Louis- 
ville &  Nashville  Railroad  Company,  Henderson  Bridge  Com- 
pany, Central  Trust  Company  of  New  York  v.  City  of  Hen- 
derson   576 

18.  Animals — Keep. — In  an  action  to  recover  on  a  contract  for  the 
keep  of  stock,  where  defendant  claimed  that  the  stock  was 
to  be  kept  on  shares,  evidence  examined  and  held  to  sustain 
the  finding  of  the  chancellor  in  favor  of  plaintiff.  Von  Cotz- 
hausen  v.  Barker  ^ «^.^««......^...  624 

Vol.  164—28.  ^  J 
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14.  Between  Two  Railroads  As  To  Use  of  Railroad— Apportion- 
ment of  Taxes  and  Franchise  Taxes. — ^Under  a  contract  be- 
tween two  railroad  companies  by  which  one  granted  to  the 
other  the  right  to  use  a  part  of  its  railroad,  the  grantee 
agreeing  to  pay  its  proportion  of  the  taxes  on  that  part  of  the 
railroad  according  to  the  number  of  engines  and  cars  which 
each  run  over  it,  the  grantee  haying  no  use  for  the  grantor's 
engines  and  cars,  the  grantee  is  not  responsible  for  the  tax  on 
the  grantor's  engines  and  cars  or  for  the  franchise  tax  of 
the  grantor,  the  franchise  tax  being  a  tax  on  the  intangible 
property  of  the  grantor.  Chesapeake  &  Ohio  Railway  Com- 
pany V.  LouisTille  &  Nashville  Railroad  Company 637 

15.  Damages — Pleading. — Where  plaintiff  leased  a  coal  mine  from 
a  company  of  which  defendant  was  president,  and  defendant 
agreed  with  plaintiff  to  make  his  pay  rolls  at  the  end  of  each 
week,  and  plaintiff  seeks  damages  for  a  breach  of  the  contract 
by  defendant,  a  petition  which  sets  forth  the  terms  of  the 
agreement,  the  consideration,  the  violation  of  the  agreement 
by  defendant,  the  fact  that  pUiintiff  could  and  would  have 
mined  the  coal  at  a  profit,  and  that  he  was  damaged  by  de- 
fendant's breach  of  the  contract  in  the  sum  of  11,260,  is  suffi- 
cient. Pugh  V.  Jackson.  Jr 649 

16.  Validity. — ^Where  plaintiff  leases  a  mine  from  a  company  of 
which  defendant  is  president,  and  agrees  with  plaintiff  to 
make  his  weekly  pay  rolls  until  all  the  coal  is  mined,  the  con- 
tract is  not  void  for  indefiniteness.  Id 649 

17«  Consideration. — Where  plaintiff  has  leased  a  mine  from  a  com- 
pany Of  which  defendant  is  president,  and  the  defendant  is 
to  make  plaintiff's  weekly  pay  rolls  in  consideration  of  a 
commission  of  6  cents  per  ton  for  selling  the  coal,  the  con- 
sideration is  sufficient  to  support  the  contract  Id 649 

18.  Evidence— Peremptory  Instruction.— «W here  plaintiff  leases  a 
coal  mine  from  the  company  of  which  defendant  is  president, 
and  defendant  in  consideration  of  a  commission  of  five  cents 
per  ton  for  selling  the  coal,  agrees  to  make  the  weekly  pay 
rolls  for  plaintiff,  defendant  is  not  entitled  to  a  peremptory  in- 
struction on  the  ground  that  for  the  first  two  weeks  the  mine 
was  operated  the  pay  rolls  exceeded  the  output  of  the  mine, 
in  view  of  the  evidence  to  the  effect  that  the  mine  had  to  be 
cleaned  up  and  put  in  proper  condition,  and  it  cannot  be  said 
as  a  matter  of  law  that  defendant  gave  plaintiff  a  reasonable 
opportunity  to  determine  whether  or  not  the  coal  could  have 
been  mined  at  a  profit.  Id 649 

19.  Breach — Damages — Instruction. — In  an  action  for  damages  for 
breach  of  a  contract,  instructions  examined  and  held  properly 

to  present  the  law  of  the  case.  Id 649 

20.  Damages — ^Measure.— Where  plaintiff  leases  a  mine  from  a 
company  of  which  defendant  is  president,  and  defendant,  in 
consideration  of  a  commission  of  five  cents  per  ton  for  selling 
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the  coal,  agrees  to  make  the  pay  rolls  for  plaintifl,  damages 
by  way  of  profit  for  a  breach  of  the  contract  by  defendant 
are  within  the  reasonable  contemplation  of  the  parties,  and 
may  be  recovered  if  not  too  remote  or  speculative  to  be  car 
pable  of  legal  ascertainment.  Id 649. 

21.  Damages.— 'Where  plaintiff  leases  from  a  company,  of  which 
defendant  is  president,  a  coal  mine,  and  defendant  agrees,  in 
consideration  of  a  commission  of  five  cents  per  ton  for  selling 
the  coal,  to  make  the  weekly  pay  rolls  for  plaintiff,  evidence 
in  an  action  for  breach  of  the  contract  examined  and  held 
sufficient  to  show  that  plaintiff  could  and  would  have  mined 
the  coal  at  a  profit,  and  to  sustain  a  verdict  in  his  favor.  Id.....  649 

22.  Action  for  Breach  of— Measure  of  Damages. — In  an  action 
for  a  breach  of  contract  by  the  company  to  pay  9  cents  a  ton 
for  all  coal  in.  a  certain  entry,  the  plaintiff  to  keep  the  entry 
in  good  condition,  a  verdict  for  $1,518  cannot  be  sustained  in 
the  absence  of  proof  showing  definitely  the  amount  of  coal  to 
be  gotten  out,  and  the  reasonable  cost  to  the  plaintiff  of  doing 
the  things  he  was  to  do  under  the  contract;  as  the  measure 
of  damages  in  such  an  action  is  what  the  plaintiff  would  have 
received  under  the  contract  less  the  reasonable  cost  of  doing 
the  work.    Trosper  Coal  Company  v.  Rader 670 

23.  Action  for  Breach  of— Evidence. — Where  the  plaintiff  sent  an 
agent  to  another  to  obtain  a  contract  from  him  for  the  plaintiff 
and  his  agent  Jointly,  what  took  place  between  the  agent  and 
the  person  to  whom  he  was  sent,  is  competent  evidence 
against  the  plaintiff,  and  the  defendant  may  also  show  that 
this  was  reported  by  the  agent  to  the  plaintiff  and  what  he 
said  when  it  was  reported  to  him.  Id 670 

24.  Action  for  Breach  of. — ^W^ere  the  defendant  refused  to  allow 
the  plaintiff  to  complete  his  contract,  the  defendant  may  not 
show  what  it  paid  others  to  carry  out  the  contract  without 
first  showing  that  the  prices  so  paid  were  reasonable.  Id 670 

CONTRIBUTORY  NEGLIGENCE— See  Master  and  Servant;  School 
Board;  Instructions,  3>6. 

CONSTRUCTION— See  ConsUtutioD;al  Law;  Contracts;  SUtuies; 
•     Wills. 

CONVICTION— See  Judgment 

CORPORATIONS— See  Parties— 

1.  Subscriptions  for  Stock— Right  of  Subscriber  to  Rescind  for 
Fraud.— Representations  made  by  an  agent  of  a  corporation 
to  induce  a  person  to  subscribe  for  stock  where  they  consist 
merely  of  expressions  of  opinion  as  to  the  future  prospects 
of  the  company  and  the  future  value  of  the  stock,  are  not 
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Buillclent  to  authorise  a  cancellatton  of  sabserlptloii  tor  fraud, 
although  the  future  condition  of  the  corporation  does  not  ful- 
fill the  promises  of  the  agent  Southern  Insurance  Company, 
et  aL  V.  MiUigan. 216 

2.  Subscriptions  for  Stock— Right  to  Cancel  for  FlUse  Repre- 
sentations Contained  in  Papers  Issued  by  Corporation. — 
Where  a  corporation  issues  public  statements  concerning  its 
assets  and  liabilities  and  on  the  fSaith  of  these  statements  a 
person  who  is  induced  to  subscribe  for  stock,  may  obtain  a 
cancellation  of  his  contract  if  it  turns  out  that  the  repre- 
sentations contained  in  the  paper  were  false  or  misleading 
In  material  respects.  Id.  . 217 

S.  Subscriptions  for  <Stock— flBilse  Statements  as  to  Surplus.—- 
A  statement  on  a  subscription  paper  that  the  corporation  has 
a  surplus  fund  in  a  designated  amount,  if  false,  is  sufficient 
to  Justify  a  rescission  of  the  contract  Id.^. 217 

4.  Bound  by  Representations  Made  by  Agent  in  Obtaining  Sub- 
scriptions for  Stock — Right  of  Purchaser  to  Rescind  if  Repre- 
sentations False.— An  agent  of  a  corporation  who  solicits 
subscriptions  for  stock,  speaks  for  the  corporation,  and  it  is 
bound  by  all  the  representations  that  he  makes  concerning 
the  stock  he  has  for  sale,  and  if  his  representations  are  false 
in  material  respects,  the  purchaser  may  hare  a  cancellation  of 

his  contract.  Id 217 

5.  Subscriptions  for  Stock-nRight  of  Purchaser  to  Cancelation 
of  Contract. — The  false  representations  that  will  authorise  a 
cancellation  of  stock  subscriptions  must  be  in  reference  to 
past  or  present  conditions  and  not  be  mere  expressions  of 
opinion  as  to  what  the  future  prospects  of  the  COTporation 
are.  Id 217 

6.  Subscriptions  for  Stock— Knowledge  of  Purchaser  That  Rep- 
resentations of  Agent  Are  Not  True— Right  to  R^y  on  Repre- 
sentations.— A  person  desiring  to  subscribe  for  stock,  and  who 
is  ignorant  of  the  condition  of  the  corporation,  may  rely  on 
material  and  reasonable  representations  made  to  him  by  the 
agent  and  is  not  obliged  to  seek  information  from  other 
sources  or  make  any  eftort  to  verify  the  truth  of  the  represen- 
tations made  by  the  agent,  but  a  party  who  is  in  possession 
of  information  that  the  representations  made  by  the  agent  are 
not  true,  or  who  has  been  put  on  notice  as  to  their  falsity,  will 
not  be  heard  to  say  that  he  was  Induced  by  the  false  repre- 
sentations to  subscribe  for  the  stock.  Id 217 

7.  Subscriptions  for  'Stock — False  Representation  of  Agent  as  to 
Other  Purchasers  and  Dividends  That  Will  Be  Paid.— 'Where  a 
party  has  been  induced  to  purchase  stock  upon  false  represen- 
tations made  by  the  agent  of  the  corporation  that  infiu^itlal 
and  well  known  citizens  had  purchased  stock,  or  that  the  cor- 
poration is  paying  dividends,  may  have  a  cancellation  of  the 
contract    Id 217 
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8.  Action  of  State  Institution  Which  is  a  Corporation->Empl07- 
ment  of  Counsel.— The  action  of  a  State  institution  which  is 
a  corporation  authorized  to  sue  and  be  sued,  will  not  be  dis- 
missed because  the  attorney  bringing  the  action  has  not  been 
employed  as  provided  in  Subsection  6  of  Section  112  Ky. 
Statutes.  Bosworth,  Auditor  ▼.  State  University,  et  al.^ 870 

9.  Actions— Venue— Process.— An.  action  against  a  corporation 
for  breach  of  contract  may  be  brought  in  the  county  where 
the  contract  was  made  or  to  be  performed;  and  summons 
thereon  may  be  sent  to  the  county  of  the  home  office  of  the 
company  and  there  served.  Owensboro  Shovel  ft  Tool  Com- 
pany V.  Moore  431 

10.  Suit  by  Stockholder  for  Himself  and  Other  Stockholders  to 
Correct  Management  of— When  May  Be  Prosecuted. — Ordin- 
arily a  stockholder  may  not  sue  upon  behalf  of  himself  and 
other  stockholders  to  correct  an  evil  in  the  management  of  a 
corporation  until  the  managing  board  has  been  requested  to 
take  such  action,  and  has  refused^,  but  where  the  managers 
or  directors  of  the  corporation  bear  such  a  relation  to  the 
matter  as  to  show  that  they  would  not  from  the  very  nature 
of  things  listen  to  any  request  to  institute  an  action  to  remedy 
it,  a  stockholder  on  behalf  of  himself  and  other  stockholders, 
who  are  similarly  situated,  may  proceed  to  prosecute  the  suit 
without  making  any  such  demand  upon  the  managing  authori- 
ties of  the  corporation.  Lebus,  et  al.  v.  Stansifer,  et  al 444 

11.  Suit  by  Stockholder  for  Himself  and  Other  Stockholders  to 
Correct  Management — When  May  be  Permitted  to  Sue  for 
Themselves  and  Others — Pleading. — ^Where  a  district  board  of 
a  hurley  tobacco  society  was  not  conducting  the  affairs  of 
the  corporation  in  such  manner  as  to  satisfy  numerous  of  its 
stockholders  in  the  matter  of  carrying  out  the  terms  of  a 
pooling  contract,  in  an  action  by  two  of  the  stockholders  of 
the  society  for  relief  from  the  alleged  mismanagement,  the 
allegation  being  that  there  are  nomething  like  40,000  poolers, 
who  in  all  respects  are  similarly  situated  as  appellants,  it  was 
not  improper  for  the  plaintiffs  to  be  permitted  to  sue  not  only 
for  themselves,  but  for  all  the  poolers.  Id 444 

12.  Section  551,  Kentucky  Statutes — Intent  to  Prevent  Incorpora- 
tors from  Getting  Control  Contrary  to  Wishes  of  Majority  of 
Stockholders. — In  enacting  section  551  of  the  Kentucky  Stat* 
utes,  the  Legislature  had  in  view  the  idea  of  preventing  the 
incorporators  from  getting  initial  control  of  corporations  at 
the  Inception  of  their  organization  contrary  to  the  wishes  of 
a  majority  of  the  stockholders.  Under  the  provisions  of  this 
section,  it  is  not  within  the  power  of  the  incorporators  to 
designate  in  the  articles  of  incorporation  an  initial  board  of 
directors  without  any  action  upon  the  part  of  the  stockholders. 

Id.  . 444 
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13.  Placing  of  Stockholder"s  Shares  in  Voting  Tlmst  Without  His 
Consent — Right  of  Oue  to  Control  His  Own  Property. — It  Id 
well  grounded  in  our  fundamental  law  that  there  is  no  limi- 
tation upon  one's  right  to  control  that  which  is  his  own, 
except  such  restrictions  as  might  be  imposed  by  law,  and  it 
would  be  such  a  limitation  to  hold  that  a  stockholder's  shares 
may  without  his  consent  be  placed  in  a  voting  trust  either 
by  a  charter  provision  or  otherwise,  and  be  deprived  com- 
pletely of  their  control  even  upon  the  ground  that  it  was  for 
his  own  as  well  as  for  the  general  good.    Id 445 

COTENANCY— See  Adverse  Possession. 

COUNSELr-See  TWaL 

COUNTIES— CLAIM  AGAINST— See  Appeal,  19;  County  Board 
of  Health;  County  Health  OfDcer. 

COUNTY  BOARD  OF  HEALTH— 

Discretion  of. — The  power  to  determine  what  physicians,  nurses, 
guards  and  attendants  are  necessary  to  carry  out  the  rules 
and  regulations  provided  by  law  and  by  the  State  Board  of 
Health,  is  left  to  the  discretion  of  the  County  Board  of  Health; 
the  power  to  fix  the  compensation  of  the  person  so  employed 
is  vested  in  the  fiscal  court  of  the  county.  Breckinridge 
County  V.  McDonald,  et  al , 721 

COUNTY  HEALTH  OFFICER- 

1.  Board  of  Health.— The  County  Health  Officer  is  the  executive 
officer  of  the  County  Board  of  Health;  he  acts  for  it  to  execute 
its  lawful  demands  in  such  matters;  his  duty  is  that  of  over- 
sight and  direction  more  than  personal  execution.  Breckin- 
ridge County  V.  McDonald,  et  al 721 

2.  Board  of  Health. — Under  section  2055  of  the  Kentucky  Stat- 
utes, it  is  the  duty  of  the  County  Health  Officer  to  see  that 
the  rules  and  regulations  provided  for  by  law,  and  the  rules 
and  regulations  of  the  State  Board  of  Health,  are  enforced.  Id.  721 

COURTS— WRITS  COURT  OF  APPEALS  MAY  ISSUE— See 
Writs. 

COVERTURE— See  Limitation  of  Actions. 

CRIMINAL  LAW— See  Appeal,  2-3;  Evidence,  1;  Homicide; 
False  Swearing;  Indictment;   Larceny;  Bawdy  House— 

1.  Confession. — ^Where,  in  a  prosecution  for  rape,  the  prosecut- 
ing witness  said  that  the  accused  came  into  her  room,  and  a 
witness  testified  that  he  heard  the  accused  say  that  he  went 
into  the  room  for  the  purpose  of  getting  his  grandmother's 
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moneyy  this  was  not  a  confeBsion  of  guilt,  and  did  not  author- 
ise a  conviction  under  section  240  of  the  Criminal  Code. 
Black   V.    Commonwealth    144 

2.  Unlawfully  Detaining  a  Woman  Agalnat  Her  Wilt— Instruc- 
tion.— ^Where  the  evidence  for  the  Commonwealth  showed  that 
the  accused  entered  the  room  of  the  prosecuting  witness  and 
laid  his  hands  upon  her  and  took  hold  of  her  against  her  will 
and  consent,  it  was  not  improper,  after  telling  the  jury  that 
If  the  accused  unlawfully  and  willfully  took  and  detained  the 
prosecuting  witness  against  her  will  and  consent  with  the 
intent  to  have  carnal  knowledge  of  her,  they  should  find  him 
guilty  to  Instruct  the  Jury  that  if  the  accused  laid  his  hands 
upon  or  took  hold  of  the  prosecuting  witness,  against  her 
will  and  consent,  and  with  the  intent  to  have  carnal  knowl- 
edge of  her,  this  would  be  a  taking  and  detaining  in  the  mean- 
ing of  the  instruction,  although  it  Is  not  essential  that  this 
definition  of  unlawful  detaining  should  be  given.  Id.. 144 

3.  Misconduct  of  Juror — ^How  Made  Available  on  Motion  for  New 
TrlaL — When  a  new  trial  is  asked  on  the  ground  that  a  Juror 
has  been  guilty  of  misconduct,  the  party  seeking  a  new  trial 
on  this  ground  should  do  so  at  the  earliest  moment  after  he 
has  received  information  of  the  misconduct  complained  of,  and 
should  file  his  affidavit  stating  when  he  received  this  informa- 
tion. If  the  party  seeking  a  new  trial  on  this  ground  fails  to 
do  this,  he  will  be  deemed  to  have  waived  his  right  to  a  new 
trial  on  this  ground  after  there  has  been  a  verdict  against 
him.  Id ^ ^ 144 

4.  Weight  of  Evidence  for  the  Jury. — In  Criminal  cases  we  will 
not  interfere  with  the  finding  of  the  Jury  on  the  ground  that 
the  verdict  is  not  sustained  by  sufficient  evidence,  unless  it 
affirmatively  appears  that  the  verdict  Is  so  contrary  to  the 
evidence  as  to  make  it  appear  that  it  was  the  result  of  pas- 
sion or  prejudice.  Id : _^  144 

5.  Form  of  Judgment  Where  Accused  is  Under  Twenty-one. — 
Where  a  minor  defendant  is  convicted  of  a  felony,  the  court 
should  in  its  Judgment  direct  his  confinement  in  the  house  of 
reform  until  he  attains  his  majority,  and  if  his  term  of  punish- 
ment be  not  then  ended,  that  he  be  transferred  to  the  peniten- 
tiary. Id.  .-  144 

6.  Successive  Offenses — Penalty.— A  statute  Imposing  a  severer 
punishment  for  secoud  or  subsequent  offenses  relates  only  to 
the  penalty  and  is  not  a  punishment  for  former  offenses. 
Mclntyre  v.   Commonwealth   149 

7.  Elements  of  Crime — Penalty. — The  punishment  inflicted  on  a 
person  for  a  crime  or  offense  coDstitutes  no  element  or  in- 
gredient of  such  crime  or  offense.  Id 160 

8.  Former  Jeopardy— Plea— Elements  of.— For  a  plea  of  former 
Jeopardy  to  avail,  it  must  appear  that  in  each  prosecution, 
the  accused,  the  sovereignty  whose  law  has  been  violated,  and 
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the  offenses  not  only  as  to  the  act  but  also  as  to  the  crime,  are 
IdenUcaL  Id.  150 

9.  Former  JeoiMirdy — ^Successive  Offenses. — ^In  the  prosecution 
for  ka  offense  where  the  accused  is  also  charged  with  being 
an  habitual  criminal,  a  plea  of  fomer  Jeopardy  by  the 
accused  alleging  that  he  had  theretofore  been  indicted  and 
tried  for  another  and  distinct  offense  coupled  with  the  same 
charges  of  former  convictions  for  felony,  was  properly  held 
insufficient  on  demurrer,  such  plea  relating  solely  to  the 
penalty  which  constitutes  no  element  of  the  offense  with 
which  he  was  charged.  Id 150 

10.  Judgment — Estoppel — Matters  Concluded. — In  the  prosecution 
of  an  offense  wherein  the  accused  is  charged  with  being  an 
habitual  criminal,  the  latter  charge  being  descriptive  merely 
of  the  class  of  offenders  to  which  the  accused  belongs  and 
incidental  and  collateral  to  the  main  question  or  merits  of 
the  case,  the  parties  are  not  concluded  by  a  Judgment  in  a 
former  prosecution  for  another  and  distinct  offense  upon  the 
issue  involving  the  identical  charges  of  former  convictions  for 
felony.  Id 150 

11.  Seduction — Subsequent  Marriage. — Where  a  person  charged 
with  seduction  under  section  1214  of  the  Kentucky  Statutes, 
marries  the  prosecuting  witness  and  thereby  suspends  the 
prosecution,  which  is  subsequently  renewed  upon  his  desertion 
of  his  wife,  the  offense  remains  as  it  was  in  the  beginning 
— The  seduction  of  an  infant  female  under  the  promise  of  mar- 
riage, and  two  courses  of  procedure  are  open  to  the  Common- 
wealth. One  is  to  continue  the  indictment  on  the  docket  for 
three  years,  or  to  file  it  away  with  leave  to  re-docket  upon 
notice;  the  other  Is  to  dismiss  it,  and  if  within  three  years  of 
marriage,  cause  arises  for  resuming  the  prosecution,  such  as 
abandonment,  to  re-indict  the  defendant.  Miller  v.  Common- 
wealth     201 

12.  Indeterminate  Sentence  Law. — The  indeterminate  sentence 
law  applies  only  where  the  crime  charged  is  committed  after 
said  law  became  effective.  Id 201 

13.  Trial — ^Formation  of  Jury — Appeal — ^Review. — Error  of  the 
court  in  the  formation  of  a  Jury  to  try  one  charged  with  a 
crime  or  offense  is  not  subject  to  review  by  the  Court  of  Ap- 
peals. Daniel,  et  al.  v.  Commonwealth 601 

14.  Appeal — Indictment— Hearing  of  Other  Than  Legal  Evidence 
by  Grand  Jury— Action  of  Trial  Court  in  Refusing  to  Set 
Aside  Indictment — Review — Section  281,  Criminal  Code. — ^Un- 
der section  281,  Criminal  Code,  the  action  of  the  trial  court  in 
refusing  to  set  aside  an  indictment  on  the  ground  that  the 
grand  Jury  heard  other  than  legal  evidence  is  not  subject  to 
exception,  and  cannot  be  reviewed  on  appeal.  Smith  v.  Com- 
monwealth   »  ^3 
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15.  Witness— Impeachment — Collateral  Issue.— Where  on  the  trial 
Of  the  defendant  for  knowingly,  feloniously  and  jcorruptly 
swearing  that  two  alleged  participants  in  a  murder  were  in 
the  town  of  Jackson,  20  miles  away  from  the  scene  of  the 
murder,  a  witness  for  the  Commonwealth  testifies  that  the 
two  men  were  present  with  htm  participating  in  the  crime 
and  also  a  third  man,  the  whereahouts  of  the  third  man  who 
participated  in  the  crime  was  so  much  a  part  of  the  res 
gestae  as  to  make  it  a  direct  and  material  issue  instead  of  a 
collateral  issue,  and  the  defendant  is  not  concluded  by  the 
answer  of  the  Commonwealth's  witness,  but  may  show  by 
other  witnesses  that  the  third  party  was  as  a  matter  of  fact, 
not  present  at  the  scene  of  the  crime,  for  the  purpose  of  im- 
peaching  the    Commonwealth's   witness.    Id 613 

16.  Witness — ^Interrogation  by  Court— Although  the  trial  court 
may  interrogate  a  witness  for  the  purpose  of  ascertaining  the 
truth  and  bringing  before  the  jury  the  real  f^cts  of  the  case, 
where  there  is  nothing  in  the  question  or  the  manner  of  the 
interrogation  from  which  the  oourt^s  opinion  of  the  facts  or 
the  weight  of  the  evidence  can  be  gathered,  yet  it  is  prejudi- 
cial error  for  the  court  to  examine  the  witness  in  reference  to 
a  conversation  he  had  with  the  court  in  such  a  manner  as  to 
make  the  court  itself  an  impeaching  witness.  Id 614 

17.  Evidence — Rebuttal. — The  trial  court  has  a  reasonable  discre- 
tion in  admitting  testimony  in  chief  by  rebuttal  witnesses, 
and  it  is  only  in  rare  instances  that  a  reversal  will  be  decreed 
because  of  the  court's  action  in  receiving,  evidence  In  rebuttal 
which  should  have  been  adduced  in  chiet  Id ^  61*4 

18.  Trial — ^Evidence  —  Private  Writings  —  Admissibility.  —  In  a 
prosecution  for  assault  with  intent  to  have  carnal  knowledge 
of  a  female,  an  anonymous  letter  containing  an  offer  of  a  re- 
ward in  money  to  any  girl  who  would  prefer  charges  against 
the  accused  which  would  result  in  his  prosecution,  convic- 
tion and  confinement  in  the  penitentiary,  if  knowledge  of  the 
contents  thereof  are  brought  home  to  the  prosecuting  witness, 
is  admissible  as  tending  to  show  the  motive  of  the  prosecuting 
witness  in  investigating  the  prosecution.  Unless  such  knowl- 
edge on  the  part  of  the  prosecuting  witness  Is  shown,  such 
writing  is  incompetent  for  any  purpose.  Jones  v.  Common- 
wealth ..  «  640 

VJ.  Trial — Continuance— Alfidavit  as  to  Statements  of  Absent  Wit- 
nesses.— It  is  error  for  the  trial  court  to  refuse  a  continuance, 
where  trial  is  ordered  at  the  indicting  term  and  accused  has 
filed  his  afiEldavit  showing  due  diligence  in  procuring  the  at- 
tendance of  material  witnesses  and  setting  forth  facts  the 
absent  witnesses  would  swear  to,  if  present,  unless,  with  the 
consent  of  the  Commonwealth  attorney,  such  statements  of 
the  absent  witnesses  should  be  admitted  by  the  Common- 
wealth to  be  true  and  so  read  to  the  jury.  Id. -,.„  641 
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20.  Intoxicating  Liquors— Local  Option  Law— Violation— Evi- 
dence— Sufficiency. — On  a  prosecution  for  the  offense  of  hay- 
ing in  on^'s  possession  spirituous,  vinous  or  malt  liquors  for 
the  purpose  of  sale  in  local  option  territory,  evidence  exam- 
ined and  held  sufficient  to  sustain  a  conviction.  Peters  v. 
Commonwealth   ~   ^   689 

2L  Carnally  Knowing  an  Idiot— Evidence  of  Idiocy.— In  a  prose- 
cution for  carnally  knowing  an  idiot  it  is  competent  for  the 
Commonwealth  to  prove  by  the  neighbors  and  acquaintances  of 
the  female  assaulted  that  she  was  an  idiot,  and  the  evidence 
of  this  class  of  witnesses  is  also  admissible  to  show  that  she 
was  not    Jones  v.  Commonwealth 752 

22.  Carnally  Knowing  an  Idiot — ^Instructions. — ^An  instruction  was' 
proper  that  defined  an  idiot  as  "a  person  destitute  of  mind 
from  birth,  or  a  person  of  such  weak  and  feeble  mind  existing 
from  birth  as  renders  her  incapable  of  knowing  right  finnn 
wrong,  or  knowing,  has  not,  by  reason  of  such  mental  con- 
dition, if  any,  the  will  power  to  resist  And  that  at  the  time 
of  the  sexual  Intercourse  with  defendant,  if  any  there  was,  she 
did  not,  by  reason  of  such  mental  c<mdition,  if  any,  know  that 
it  was  wrong,  or  if  she  knew  that  same  was  wrong.  If  they  be- 
lieve that  by  reason  of  such  mental  condition,  if  any,  she  had 
not  the  will  power  to  resist  the  defendant's  solicitation  or  sug- 
gestion that  she  have  sexual  intercourse  with  him,  if  any  such 
there  was,  then  she  was  in  contemplation  of  law  an  idiot** 

Id. :. 76S 

23.  Degrees  of  Offenses. — Section  263  of  the  criminal  code  defines 
certain  offenses  that  are  to  be  treated  as  degrees  of  each 
other,  but  this  section  only  applies  to  the  class  of  offenses 
mentioned  or  referred  to  in  it,  and  does  not  apply  to  the  of- 
fense of  carnally  knowing  an  idiot    Id.  758 

24.  Construction  of  Section  264  of  the  Code— Adultery  Not  Included 
In  Carnally  Knowing  an  Idiot — This  section,  which  provides 
"that  if  an  offense  be  charged  in  an  indictment  to  have  been 
committed  with  particular  circumstances  as  to  time,  place, 
person,  property,  value,  motive  or  intention,  the  offense  with- 
out the  circumstances,  or  a  part  only,  is  included  in  the 
offense,"  is  only  applicable  when  the  lesser  and  the  greater 
offense,  or  the  two  offenses,  if  they  be  of  the  same  nature, 
have  some  relation  to  or  connection  with  each  other.  Neither 
the  offense  of  fornication  or  adultery  is  included  in  the  of- 
fense of  carnally  knowing  an  idiot,  as  there  is  no  relation  or 
similarity  whatever  between  the  two  offenses.    Id. 753 

25.  Continuance— When  Should  Be  Granted. — The  defendant  Is  in 
every  case  entitled  to  reasonable  time  and  opportunity  to 
prepare  his  defense,  and  if  the  court  fails,  upon  a  proper 
showing,  to  allow  a  continuance  for  this  purpose,  it  will  be' 
grounds  for  reversaL     Samuels  v.  Commonwealth 758 
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26.  Continuance— Facts  Stated.— A  negro  on  December  third 
killed  another  negro.  On  the  next  day  he  was  indicted,  and 
being  unable  to  employ  counsel,  the  court  appointed  attorneys 
to  defend  him,  and  set  his  case  for  trial  on  December  9th, 
when  it  was  tried  and  his  pimishment  fixed  at  death.  From 
the  time  of  the  homicide  until  the  trial  the  accused  was  con- 
fined in  Jail,  and  the  attorneys  employed  to  defend  him  were 
busy  in  court  in  other  cases  and  had  no  opportunity  to  inves- 
tigate or  prepare  his  defense.  Held  reversible  error  to  re- 
fuse a  continuance.     Id -^  768 

27.  Indictment. — It  not  infrequently  occurs  that  the  same  act  may 
constitute,  in  whole  or  in  part,  two  or  more  offenses;  and  in 
that  event  it  is  the  accusative  part  of  the  indictment  that  de-   * 
termlnes  the  offense  charged.     Commonwealth  v.  Kentucky 
Distilleries  &  Warehouse  Company,  et  aL  ..... 787 

CROSSINGS— See  Railroads. 

DAMAGES — See  Attachment,  4;  Master  and  Servant;  Mines  and 
Mining;  Negligence;  Verdict;  Contracts;  Railroads — 

1.  Action  for  Personal  Injuries — Pleading — ^Limitation.  —  In 
an  action  brought  by  a  resident  of  this  State  against 
another  resident  thereof  to  recover  damages  for  a  personal  in- 
Jury  sustained  in  another  State  through  the  negligence  of  the  . 
defendant,  the  plaintiff  may  rest  the  action  upon  a  statute  of 
such  other  State  authorizing  a  recovery  for  such  injury,  by 
properly  pleading  same,  but  the  action  must  be  instituted 

.  within  the  time  required  by  the  Statute  of  Limitation  of  this 
.  State.     Louisville  &  Nashville  Railroad  Coampany  v.  Burk- 
hart   ..    92 

2.  Personal  Injuries  Sustained  in  Falling  Through  Cellar  Door — 
When  City  and  Trustees  of  Church  Not  Liable. — ^A  cellar  door 
at  the  side  of  a  building  which  extends  out  on  the  side  walk 
and  extends  up  to  the  building,  being  higher  at  the  building 
than  at  the  sidewalk,  is  not  placed  there  for  the  purpose  of 
persons  standing  on  it  and  looking  into  the  building.  Neither 
the  trustees  of  the  church  nor  the  city  are  liable  to  persons 
thus  standing  on  the  cellar  door  for  the  purpose  of  watching 
the  proceedings  in  the  church,  and  injured  by  the  falling  of  the 
cellar  door,  from  its  giving  away  under  the  weight  put  upon 
it,  aKhough  the  cellar  door  was  in  defective  condition.    City 

of  Louisville  v.  Hayden  268 

8.  Action  for  Breach  of  Contract — Contract  of  Employment — 
Change  of  Contract — ^Evidence. — Following  an  injury  to  ap- 
pellee resulting  in  the  amputation  of  a  leg,  appellant's  ad- 
juster paid  him  $260,  and  as  appellee  contends  entered  into  ft 
contract  with  him  to  give  him  employment  for  lif&  Upon  be- 
ing informed  by  the  foreman  that  the  appellant  could  not  em- 
ploy him,  he  instituted  this  action  for  damages  for  breach 
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of  oontract  Upon  tbe  issue  as  to  the  change  in  the  contract, 
the  a4ju8ter  stated  in  general  terms  that  the  contract  as  writ- 
ten was  the  true  contract,  hut  he  does  not  deny  that  he  made 
the  interlineation  in  it  or  that  he  read  out  the  contract  as 
claimed  hy  appellee  and  his  witness  who  was  present  at  the 
time  of  its  execution.    Mengel  Box  Company  ▼.  Hall 384 

4.  Action  for  Breach  of  Contract— Instructicms.— There  is  no 
merit  in  the  contention  that  the  court  Improperly  refused  to 
instruct  the  Jury  to  find  for  defendant  if  they  believed  the 
adjuster  had  no  authority  to  make  the  settlement  for  the  rea- 
son that  there  was  no  evidence  upon  which  to  base  such  an 
instruction.     Id.  S85 

5.  Overflow  From  Obstruction  of  Creek— Negligence — Measure 
of  Damages. — ^The  claim  of  damages  aserted  by  appellee  for 
the  overflow  of  her  two  lots  and  the  buildings  thereon,  hav- 
ing resulted  from  the  obstruction  of  the  waters  of  two  creeks 
by  abutments,  piers  and  embankments  erected  by  appellant  in 
bridging  the  streams,  the  structures  admittedly  being  of  a 
permanent  character,  and  net  negHgenkly  oonstmeted,  it  was 
properly  held  by  the  trial  court  that  the  case  was  one  in 
which  but  a  single  recovery  could  be  had;  the  measure  of 
damages  being  the  difference  In  the  vendible  value  of  the 
real  estate  Just  before  and  Immediately  after  its  overflow. 
Chesapeake  &  Ohio  Railway  Company  v.  Robbins S87 

€.  Overflow  From  Obstruction  of  Creek — ^Rlght  of  Action  for. — 
Although  the  bridge  abutments,  piers  and  embankments 
causing  the  overflow  of  appellee's  lots  were  erected  in  1906, 
as  it  was  not  reasonably  apparent  to  an  ordinarily  prudent 
person  at  the  time  of  their  completion,  that  they  would  so  ob- 
struct the  waters  of  the  two  creeks  as  to  cause  them  to  over- 
flow the  lots,  the  right  of  action  therefor  did  not  then  arise^ 
but  accrued  after  the  overflow  of  the  property  in  1909,  as  tt 
was  not  until  the  happening  of  that  event  that  it  became 
reasonably  apparent  to  a  person  of  'ordinary  prudence  that 
the  structures  would  cause  Injury  to  the  property.    Id 387 

7.  Injury  to  Real  Estate.— A  party  is  not  required  to  sue  for 
*   damages  to  his  real  estate  resulting  from  a  permanent  strue- 

ture,  until  it  becomes  reasonably  apparent  that  he  has  suf- 
fered such  damages.     Id 388 

8.  Contracts — Breach — Duty  to  Minimize. — ^Where  one  has  con- 
tracted to  do  a  specific  work,  at  an  agreed  price,  upon  brea<^ 
of  the  contract  by  the  other  party,  he  is  under  no  duty  to 
minimize  the  damages,  unless  the  agreement  exacts  of  him 
a  personal  service  or  inhibits  him  from  engaging  in  other  em- 
ployment of  like  nature.    Owensboro  Shovel  &  Tool  Company 

V.  Moore  431 

9.  Overflow  from  Obstruction  of  Creek — Negligence — Omission  to 
Pass  on  Question  Raised  by  Cross  Appeal— Extension  of  Opin- 
ion.—In  the  original  opinion  in  154  Ky.,  387,  the  question 
raised  by  appellees  cross  appeal  was  inadvertently  overlooked. 
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The  dmim  for  damages  arising  out  of  the  overflow  of  the  per- 
sonal property  was  prop^ly  pleaded,  and  its  consequent  injury 
sufflciently  alleged.  There  was  no  question  of  limitation,  and 
appellee's  right  to  a  reoovery  of  damages  for  the  injury  to  the 
personal  property  is  apparently  as  valid  as  was  her  claim 
for  damages  for  injuries  sustained  to..her  real  estate,  and  the 
lower  court  erred  in  sustaining  the  demurrer  to  the  amended 
petition,  so  the  Judgment  sustaining  the  demurrer  to  the 
amended,  petition  is  reversed,  though  the  Judgment  from  which 
the  main  appeal  was  prosecuted  was  properly  affirmed. 
Chesapeake  ft  Ohio  Railway  Company  v.  Rohblns 581 

PEEDS— See  Land;  Action,  3;  Vendor  and  Purchaser— 

1.  Construction— Distinct  Interests  or  Titles. — A  deed  purport- 
ing  to  convey  the  undivided  interest  of  the  grantor  in  and  to 
the  land  therein  described,  passes  all  interest  of  every  char- 
acter, then  owned  or  claimed  by  the  grantor  in  said  lands. 
Wilson  V.  Hoover,  et  aL...-. —      1 

2.  When  Deed  Will  Not  Be  Reformed  for  Grantor.— A  deed  will 
not  be  reformed  for  the  grantor  where  it  was  written  accord- 
ing to  his  instructions  and  he  executed  it  understanding  its 
purport.  Spradlin  v.  Spradlin,  et  al &4 

8.  When  Deed  Will  Not  Be  Canoelled.— Where  a  deed  provided 
that  the  grantee  should  give  the  grantors  one-third  of  the 
crops  during  their  lives,  and  should  cut  no  timber  from  the 
land,  it  will  not  be  cancelled  where  the  grantee  has  cultivated 
the  land  according  to  the  usual  course  of  husbandry  although 
the  crops  have  fallen  off;  and  it  will  not  be  cancelled  for  the 
cutting  of  timber  which  was  done  with  the  knowledge  and 
consent  of  the  grantors,  although  it  provides  that  it  shall  be 
void  if  the  grantee  violates  its  stipulations.    Id. .. ..    64 

i.  Reformation  Mutual  Bfistake. — ^In  an  action  to  reform  a  deed 
on  the  ground  of  a  mutual  mistake  of  the  parties  evidence 
examined  and  held  sufficient  to  support  the  decree  of  reforma- 
tion. Wilson,  et  aL  v,  Reynolds,  et  al ^ 169 

6.  Construction.— iWhere  the  caption  of  a  deed  is  to  "George  Hat- 
field and  Mary  Blender  his  wife  during  their  natural  life, 
thence  descend  to  the  heirs  of  their  body  of  the  second  part," 
and  the  granting  clause  is  "unto  the  said  party  of  the  second 
part,  their  heirs  and  assigns  forever,"  and  the  habendum 
clause  is  "unto  the  said  grantee  their  heirs  and  assigns  for- 
ever,"  the  grantees,  George  and  Mary  Elender  Hatfield,  take 
only  a  life  estate.  Runyon  v.  Hatfield,  et  al 171 

6.  Deed  Made  by  Widow  Pursuant  to  Agreement  With  Husband. 
— ^A  deed  made  by  a  mother  to  two  of  her  children  will  not 
be  disturbed  at  the  instance  of  the  other  children  on  the 
ground  of  undue  influence,  when  it  appears  that  it  was  made 
pursuant  to  a  plan  agreed  upon  between  her  and  her  husband 
years  before,  although  it  makes  an  unequal  distribution  of 
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her  estate,  It  not  appearing  how  the  husband's  estate  was 
distributed.  Gusler,  et  aL  t.  Hays;  Same  v.  Same 306 

7.  Construction— Defeasible  Fee. — ^Where*the  habendum  Clause 
in  a  deed  is  "to  have  and  to  hold  the  same  unto  the  said 
Isaac  W.  Kelly  and  his  heirs;  but  if  the  said  Isaac  W.  Kellj 
die  without  issue  then  to  the  said  Griffin  Kelly  and  his  heirs," 
the  grantee  acquires  a  defeasible  fee,  which  he  may  devise  in 
the  event  that  he  dies  leaving  issue.  Forquer  v.  Bovard,  et  al.  877 

8.  Restraint  on  Alienation. — The  language  of  a  deed  imposing 
certain  restrictions  on  alienation  examined,  and  the  re- 
straint held  to  apply  only  during  the  lifetime  of  the  grantee, 

or  after  his  death  in  the  event  that  he  died  without  issue.  Id.^  377 

9.  Designation   of    Street— Description— Easements. — Where     a     * 
deed  conveying  a  city  lot  designates  the  street  upon  which 

it  fronts  as  one  of  the  boundaries  thereof,  it  will,  in  the  ab- 
sence of  language  showing  a  contrary  intention,  be  construed 
as  including  the  sidewalk  in  front  of  the  lot  and  the  street  to 
the  centre  or  middle  thereof,  subject  to  the  free  use  of  the 
sidewalk  and  street  by  the  public.  The  fact  that  the  de- 
scription only  brings  the  lot  to  the  edge  of  the  street  can 
make  no  difference,  for  such  description  must  be  merely 
understood  as  specifying  the  ground  the  grantee  may  hold 
and  use  as  exclusively  his  own,  and  as  defining  the  line  at 
which  the  public  easement  begins;  the  grantee  owning  sub- 
ject to  that  easement,  to  the  center  of  the  street  Blalock, 
et  al.  v.  Atwood , 394 

10.  Boundaries — ^Easements — ^Title — Shade  Trees. — ^As  according 
to  the  above  rule  the  deed  carries  the  front  boundary  of  the 
grantee's  lot  to  the  center  of  the  street  and  passes  to  him 
the  title  to  the  ground  included  in  the  sidewalk  and  street  to 
the  center  of  the  street,  subject  to  the  public  easement,  it 
necessarily  passes  to  him  the  title  to  the  shade  trees  that 
may  be  standing  on  the  sidewalk  in  front  of  the  lot,  subject  to 
the  public  easement;  and  if  the  sidewalk  contain  a  shade 
tree  which  stands  in  part  in  front  of  his  lot  and  in  part  in 
front  of  the  lot  of  an  adjoining  owner,  each  owner  will  have 
a  property  right  in  so  much  of  such  tree  as  stands  on  his 
Side  of  the  line  dividing  the  lots.  Id 394 

11.  Construction  of. — In  the  construction  of  deeds,  the  effort  of  the 
court  always  is  to  get  at  the  intention  of  the  parties,  and  if 
the  intention  can  be  arrived  at,  although  it  may  be  out  of 
touch  with  some  expressions  in  or  parts  of  the  instrument, 
it  will  have  a  controlling  Influence  in  its  interpretation.  In 
construing  a  deed  made  by  a  father  to  the  husband  of  his 
daughter  and  her  heirs  and  assigns,  coupled  with  the  provision 
that  the  children  of  his  daughter  by  a  former  marriage  should 
share  equally  in  the  land  with  her  other  heirs,  it  is  held  that 
the  grantee  took  a  life  estate  with  remainder  to  the  children 

of  his  wife.    Hunt,  et  al.  v.  Hunt,  et  al ....j . u  679 
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DB1IAN]>--See  Bstatea. 

DEMURRER— See  Pleading. 

DESCENT  AND  DISTRIBUTION— See  Remainders. 

DESCRIPTION— S^  Deeds. 

DEVISES-'See  WUls. 

DISCHARGE— See  Attaehment 

DISCRETION— See  Pleading;  PQbHe  Roads.  ! 

DISCRETION  OF  COURT— See  Trial. 

DISHONOR— See  Banks. 

•f 

DI63IIS6AL—See  Appeal,  i. 
DKORDSOILT  HOUSE— See  Bawdy  House. 
DIVIDENDS— See  Corporations. 

DIVORCE— 

1«  Alimony. — ^WliUe  without  power  to  reverse  a*  J^lgment  grant- 
ing a  divorce,  this  court  may  review  the  facts  of  the  case 
for  the  purpose  of  passing  on  the  propriety  of  the  chancellor's 
action  In  refusing  aUmony.  Orlffin  ▼.  Orlffln 7M 

X  Alimony.— In  an  action  for  divorce  and  alimony,  evidence  ex- 
amined, and  held  that  the  chancellor  erred  In  refusing  to 
award  alimony  to  the  wife.  Id. 766 

8.  Alimony— Expectancy  of  Hushand  May  Be  Considered. — 
Where  the  hushand  Is  the  only  child  and  prospective  heir  of 
his  widowed  mother,  his  expectancy  may  he  taken  Into  con- 
sideration In  fixing  the  alimony  to  which  the  wife  Is  entitled. 
Id.    ..    « 76C 

i.  Alimony. — In  an  action  hy  a  wife  for  divorce  and  alimony, 
evidence  examined,  and  alimony  fixed  at  1500.  m 7$g 

DOWER— 

1.  Claim  for  Improvements  Against  Other  Lands.— Where  the 
widow  of  an  intestate  Is  allotted  dower  and  also  purchases  the 
remainder  of  the  intestate's  land  and  in  an  action  by  her  chil- 
dren, the  deed  to  her  is  set  aside  on  the  ground  that  she  was 
the  administratrix  of  her  husband,  and  the  case  Is  remanded 
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to  settle  the  accountB  between  her  and  the  chfldren,  she  can- 
not assert  a  claim  for  improyements  erected  on  the  land  as- 
signed her  as  dower.   Daniels  ▼.  Charles,  et  aL 2S2 

2.  Where  an  intestote's  lands  are  leased  before  his  death,  and 
the  widow  is  thereafter  assigned  dower  in  certain  portions  of 
his  lands,  she  is  not  entitled  to  dower  in  the  royalties  paid 
on  coal  not  mined  from  the  dower  land.  Id.. .  232 

DRAINAGE— 

Appeal— Partial  Tkimscript— Presumptions.— The  record  of  a 
proceeding  in  the  county  coort,  referred  to  and  made  a  part 
of  the  record  in  an  action  to  enjoin  the  collection  of  a  drain- 
age tax,  not  having  been  copied  into  transcript,  upon  appeal 
it  will  be  presumed  that  such  missing  evidence  supports  the 
finding  and  Judgment  of  the  chancellor.  Board  of  Drainage 
Commissioners  of  Ballard  County  v.  Henderson 350 

DYING  DECLARATION— See  Homicide. 
EASEMENTS— See  Deeds,  9-10— 

1.  Action  to  Be  Adjudged  Owner  of  Passway-Evidence— Instruc- 
tions.— In  an  action  seeking  to  be  adjudged  the  owner  of  and 
entitled  to  the  use  of  a  passway  and  for  damages  for  its 
construction,  the  Jury  under  a  peremptory  instruction  finding 
for  defendants  on  the  question  of  title,  but  finding  that  piain- 
tifTs  had  a  right  of  passway  under  submission  on  that  ques- 
tion, upon  appeal  by  the  defendants  as  to  plaintiffs'  right  of 
easement,  there  being  no  cross  appeal  by  defendants,  the 
questions  of  title  and  damage  are  eliminated,  and  the  evidence 
as  to  whether  the  use  was  exercised  as  a  matter  of  right, 
or  was  merely  permissive,  being  Irreconcilable,  and  the  in- 
structions properly  submitting  the  issue,  the  Judgment  must 

be  afiElrmed.  Cooper,  et  al.  v.  Washington,  et  al. 248 

2.  Title— Evidence— Introduction  of  Incompetent  Evidence — 
Harmless  Error. — In  an  action  seeking  to  be  adjudged  the 
owner  of  and  entitled  to  the  use  of  a  passway,  the  Jury  finding 
for  defendants  on  the  question  of  title  under  a  peremptory 
instruction,  the  introduction  of  testimony  by  plaintiffs  as  to 
the  giving  of  land  for  the  passway  by  their  ancestor  and  the 
remote  vendor  of  defendants,  and  an  instruction  based  upon 
it  was  harmless  error.  If  the  title  to  the  land  was  in  defend- 
ants as  the  court  instructed  the  Jury  the  Jury  could  not  have 
found  that  plaintiffs  had  the  right  to  use  the  passway  under 

an  agreement  with  their  vendor.  Id. 248 

3.  Appurtenant — Steamboat  Landing — Conveyance  of— Right  to 
Use  and  Occupy  Other  Lands  of  Grantor.— Where  a  grantor 
conveys  a  particular  steamboat  landing  and  certain  described 
lan<f  to  which  it  is  appurtenant,  the  destruction  of  that  land 
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by  erosion  gives  to  the  grantee  no  rlgbt  to  use  a&d  oeoupy 
other  lands  of  the  grantor  for  the  purpose  of  landing  boats. 
Brown  v.  Threlkeld's  Guardian 834 

EJECTMENT— 

1.  Finding  of  Court— ETidence—Sufficiency«— In  an  aqtion  of 
ejectment,  evidence  examined  and  held  to  sustain  finding  In 
favor  of  plaintiff.  Brown  v.  Threlkeld's  Guardian 834 

2.  Title  From  Common  Sourx^e. — ^When  both  parties  to  an  eject- 
ment suit  claim  title  under  a  common  source,  it  is  not  neces- 
sary for  the  plaintiff  to  trace  his  title  farther.back  than  the 
source  from  and  under  which  both  claim.  Jones,  et  al.  v. 
Lickllter  848 

ELECTIONSv-See  Liocal  Option  Election— 

1.  Not  an  Election  Within  Meaning  of  Constitution— Legislature 
May  Enact  Law  Requiring  Nominations  to  be  Made  .by  and 
Prescribe  Manner  and  Conduct  of.— As  a  primary  election  is 
not  an  election  within  the  meaning  of  the  Constitution,  and 
there  is  no  provision  of  that  instrument  which  prohibits  the 
Legislature  from  enacting  a  law  requiring  party  nominations 
to  be  made  by  means  of  primary  elections,  it  necessarily  fol- 
lows that  it  was  competent  for  it  to  provide  by  law  that 
nominations  of  party  candidates  for  office  shall  be  made  in 
no  other  way;  to  prescribe  the  time  of  holding  and  manner 
of  conducting  the  primary  elections  by  which  such  nomina- 
tions are  to  be  made;  and  also  to  Impose  such  reasonable 
conditions  and  test  as  to  party  membership  or  affiliation,  as 
shall  entitle  those  seeking  party  nominations  to  get  their 
names  upon  their  party's  ballot  as  candidates.  Hager,  Clerk 

V.  Robinson;   Same  v.  Turner,  et  al. ^ ^..  489 

2.  Act  Providing  For — Constitutionality  of. — The  Act  entitled 
"An  Act  to  provide  for  the  nomination  of  candidates  by  po- 
litical parties  at  primary  elections  and  for  placing  the  names 
of  candidates  on  the  ballots  to  be  voted  for  at  the  general 
election;  and  prescribing  penalties  for  the  violation  thereof;" 
approved  March  5,  1912,  is  not  in  any  of  the  particulars  in- 
dicated in  these  cases,  unconstitutional.  Id 489 

3.  Act  Providing  for — Constitutionality  of. — The  provision  in  sec-, 
tion  6  of  the  act,  which  requires  the  petition  of  one  seeking 
to  have  his  name  placed  on  his  party's  ballot  as  a  candidate  at 
the  primary  election,  for  its  nomination  to  an  office,  to  state 
that  he  "affiliated  with  such  party  and  supported  its 
nominees  at  the  last  regular  election,"  Is  not  an  unreasonable 
requirement  nor  is  it  violative  of  sections  1,  6,  or  147,  of  the 
Constitution;  the  first  declaring  freedom  and  equality.  In- 
herent and  in  alienable  rights  common  to  all  men;  the  second 
that  all  elections  shall  be  free  and  equal;  and  the  third,  that 
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all  elections  by  the  people  "shall  be  by  secret  official  ballot, 
furnished  by  public  authority  to  the  voters  at  the  polls,  and 
marked  by  each  voter  at  the  polls  and  then  and  there  de- 
postted."   Id.   ; 489 

4.  Supporting  Party  Nominees— How  Support  May  Be  Rendered. 
— The  words  "supported  its  nominees"  do  not  necessarily 
mean  that  the  candidate  should  have  voted  for  such  nominees. 
Without  voting  at  all,  he  may  have  given  them  active  sup- 
port by  advocating  their  claims,  assisting  in  getting  out  the 
vote,  &c,  yet  by  accident  or  unavoidable,  casualty  have 
been  prevented  from  attending  or  voting  at  the  election.  The 
requirement  ermn  if  compliance  therewith  be  construed  to 
amount  to  an  admission  from  the  candidate  that  he  voted  at 
the  last  regular  election  for  the  nominees  of  the  party  whose 
nomination  he  would  seek  in  the  primary,  does  not  violate 
section  147,  Constitution,  which  was  designed  to  pretect  the 
secrecy  of  the  ballot,  and  not  the  secrecy  of  party  or  political 
beUef.  Id.  ..  :... 490 

6.  Object  of  Act  Providing  For. — ^The  primary  election  statute 
was  enacted  to  promote  and  maintain  party  organization  and 
the  integrity  of  party  nominations;  therefore,  open  declara- 
tion of  party  allegiance,  both  on  the  part  of  candidates  who 
seek  party  nominations  and  voters  who  confer  them,  is  ab- 
solutely essential  to  the  proper  working  of  any  primary  law. 
Id.  ..  490 

6.  Exclusion  of  Candidate  From  Ballot— Judgment — Court  of  Ap- 
peals Without  Jurisdiction  to  Review.— As  section  27  of  the 
primary  election  act,  restricts  candidates  whose  names  may 
have  been  wrongfully  or  erroneously  exdnded  from  the 
primary  election  ballot,  to  the  summary  remedy  prescribed 
therein  for  righting  such  wrong  or  error,  and  expressly  dis- 
allows to  the  candidate  or  wrongdoer  any  appeal  from  the 
judgment  or  order  the  circuit  or  county  Judge  may  enter  in 
the  proceeding,  the  Court  of  Appeals  is  without  jurisdiction 
to  entertain  an  appeal  from  or  to  review  such  judgment  or 
order.     Id,  .. 490 

7.  As  section  27  only  requires  the  candidate,  whose  name  has 
been  wrongfully  or  erroneously  refused  a  place  on  a  party 
ballot  in  the  primary,  to  resort  to  the  remedy  and  follow  the 
procedure  it  prescribes,  it  does  not  prevent  electors  of  the 
party,  whose  rights  under  the  act  may  have  been  violated, 
from  proceeding  by  mandamus,  as  allowed  by  section  474 
Civil  Code,  to  enforce  such  rights;  nor  does  section  27  de- 
prive them  of  the  right  of  appeal.  Id. 490 

I.  Requirements  of  One  Becoming  a  Candidate  in. — One  who 
files  his  petition  to  become  a  candidate  for  a  party  nomlna; 
tion  in  the  State  primary  election  must,  as  required  by  section 
6  of  the  primary  election  act  in  order  to  get  his  name  on  the 
party  ballot,  state  therein,  1,  that  he  is  a  qualified  elector; 
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(L  e.  of  the  party  whoae  nominatlona  he  seeks;  2,  that  he  is  a 
member  of  such  party;  3,  that  he  affiliated  with  such  party 
and  supported  its  nominees  at  the  last  regular  election. 
Gardner  v.  Ray,  Clerk;  Ewald  t.  Same;  Tyler,  et  al  v.  Same; 

Johnson,  et  al.  v.  Same 609 

^  9.     "Qualified  Elector" — Definition  of. — ^In  a  municipality  where 

^^  registration  obtains,  both  registration  and  declaration  of  party 

^  affiliation  are  required  by  section  19  of  the  act,  to  qualify 

^  voters  to  participate  in  primary  elections.  The  qualifications 

^  Of  electors  being  defined  by  section  19,  that  definition  must 

-•  be  applied  to  the  term  "qualified  elector"  in  section  6.  Id G09 

^                10.   Constitutionality  of  Act  Providing  for. — The  act  is  not  re- 
L                        pugnant  to  the  Fourteenth  Amendment  to  the  Constitution  of 
r                       the  United  States,  as  it  does  not  abridge  any  privilege  or  im- 
munity of  a  citizen  of  the  United  States.  The  privileges  and 
immunities  therein  protected  are  those  which  arise  out  of 
the  nature  and  essential  character  of  the  national  govern- 
ment, the  National  Constitution,  the  National  treaties,  or  the 
acts  of  Congress,  as  distinguished  from  those  belonging  to  the 
,  citizens  of  the  State.  Id _  609 

11.  Constitutionality  of  Act  Providlog  for— Province  of  Legisla- 
ture.— In  enacting  the  present  primary  election  law  the  Legis- 
lature did  not,  in  so  far  as  the  objections  made  to  its  consti- 
tutionality in  these  two  cases  are  concerned,  transcend  its 
powers,  the  question  as  raised  being  wholly  political  and  re- 
lating wholly  to  the  manner  in  which  the  Legislature  ex- 
ercising its  power,  are  matters  with  respect  to  which  the  Leg- 
islature was  more  competent  to  decide  than  are  the  courts. 

12.  Appeal. — No  appeal  lies  to  this  court  from  a  decision  of  a  cir- 
cuit court  directing  a  county  clerk  to  accept  as  sufficient  a  pe- 
tition nominating  a  person  as  a  candidate  In  a  primary  elec- 
tion.    Lewis,  Clerk  v.  Bullock. 538 

13.  Contest — Time  of  Instituting. — Under  the  primary  election 
law,  the  five  days  allowed  for  instituting  the  contest,  must  be 
counted  from  the  issuing  of  the  certificate,  including  the  day 
on  which  the  certificate  is  issued.  Price  v.  Russell;  Coleman 

V.  Morgan  824 

14.  Notice  of  Contest— Service  of. — The  notice  of  contest  must 
not  only  be  put  in  the  hands  of  the  sherifC  within  five  days, 
but  It  must  be  served  on  the  defendant  within  that  time,  un- 
less he  absents  himself  or  otherwise  prevents  the  service. 
If  the  notice  is  not  served  in  time,  the  proceeding  cannot  be 
maintained.  Id ^ ^ 824 

15.  Judgment  of  Court  of  Appeals  is  Pinal — Correction  of. — In 
primary  election  contests  the  judgment  of  the  Court  of  Ap- 
peals is  final  when  entered  and  the  result  will  be  certlf.ed  di- 
rectly to, the  proper  offlcerj.  But  the  court  will  correct  any 
error  thereafter  on  reasonable  application.  Id ^  , 825 
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EMPLOYMENT  OF  COUNSEL— See  Corporations.  Page 

ENDORSERB— See  Banks;  BUls  an4  Notes. 
EQUITY— See  Action. 

ESTATES — See  Dower;  Exeeiitors  and  Administrators — 

Demand  Against  Estate  of  Decedent— Verification. — Every  demand 
against  the  estate  of  a  decedent  must  be  verified  by  tlie  affi- 
davit of  tbe  claimant  showing  its  Justness  and  no  Judgment 
can  be  entered  until  such  affidavit  is  filed.  But  this  does  not 
affect  the  verdict  and  on  a  return  of  the  case  a  Judgment  may 
be  entered  upon  the  verdict  after  the  proper  affidavit  is  filed. 
Graves*  Admr.  v.  City  of  Georgetown. 207 

ESTOPPEL— See  Banks,  3;  Criminal  Law,  10;  Husband  and  Wife, 
1;  Judgment^- 

L  Claim  in  Judicial  Proceedings — ^Matters  Concluded.— A  party 
who  has,  with  knowledge  of  the  facts  and  without  fault  of  tke 
adverse  party,  assumed  and  successfully  maintained  a  parties- 
lar  position  or  claim  in  Judicial  proeeedings,  is  estopped  to 
take  a  conflicting  position  or  to  make  an  inconsiatant 
claim,  to  the  prejudice  of  the  adverse  party,  in  subsequent 
Judicial  proceedings  where  the  parties  and  issues  are  the 
same.  Carter  v.  Jordon,  et  al ,.. 75 

2.  Plea  of. — Matter  constituting  an  estoppel  cannot  be  shown 
under  a  traverse.  Brackett  v.  Modem  Brotherhood  of  Amer- 
ica.    840 

3.  Ratification — Intent  to  Ratify  Must  Be  Shown. — Before  there 
can  be  an  estoppel,  or  before  one's  acts  will  be  deemed  to 
have  been  a  ratification,  it  is  essential  that  he  should  be  in  full 
possession  of  all  the  facts  about  the  transaction,  and  being  in 
possession  of  such  fiicts,  his  conduct  with  reference  thereto 
must  be  such  as  to  show  an  intention  to  ratify  what  was 
otherwise  an  unauthorized  act  upon  his  part,  or  that  of  hia 
agent  Lebus,  et  aL  t.  Staasifer,  et  ^^  445 

EVIDENCE — See  Attachment;  Criminal  Law;  Malicious  Prose- 
cution; Action;  Easements;  Master  and  Servant;  Pleading; 
Railroads;  Trial;  Finding  of  Chancellor;  False  Swearing; 
Contracts;  Judgment,  7;  Larceny;  Verdict;  Homldde;  In- 
surance, Fire;  Partition — 

1.  Letter — Proof  of  Contents — Practice — Where  a  letter  is  in  the 
possession  of  the  adverse  party  it  is  the  proper  practice  to 
give  him  reasonable  notice  to  produce  it,  before  receiving 
other  proof  of  its  contents.  Connecticut  Fire  Insurance  Com- 
pany V.  Moore  19 

2.  Will  Contest— Testator's  Mental  Condition.— It  is  admissible 
to  show  the  mental  condition  of  the  testator  at  the  time  his 
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will  was  made,  and  his  auaceptibility  to  influence  by  which 
he  was  euirounded  at  the  time;  but  it  must  be  accompanied 
by  some  other  evidence  that  the  will  was  executed  as  the  re- 
sult of  undue  influence  before  the  case  will  be  permitted  to  go 
to  the  Jury.  Crump,  et  aL  v.  Chenault,  et  al 188 

3.  In  Win  Contest— What  Is  Evidence.--The  foregoing  rule  does 
not  conflict  with  the  scintilla  rule,  since  that  rule  requires 
some^eyidence,  even  though.it  be  slight;  and  by  evidence  is 
meant  something  of  substance  and  relevant  consequence,  and 
not  vague,  uncertain  or  irrelevant  matter  not  carrying  the 
quality  of  proof  or  having  fitness  to  induce  conviction.  Id 188 

4.  Criminal  Law — Seduction. — Where  a  man  indicted  for  seduc- 
tion under  section  1214  of  the  Kentucky  Statutes,  marries  the 
prosecuting  witness  and  the  prosecution  is  thereby  suspended, 
but  is  subsequently  renewed  after  he  had  deserted  his  wife, 
she  is  a  competent  witness  against  him  by  virtue  of  the  terms 
of  the  statute  which  provides  that  upon  his  abandonment  of 
his  wife  the  prosecution  "shall  be  renewed  and  proceed  as 
though  no  marriage  had  taken  place."  Miller  v.  Common- 
wealth   201 

5.  Statements  of  Unauthorised  Persons  to  Induce  Injured  Ser- 
vant to  Settle  Claim  Not  Competent— Where  an  injured  ser- 
vant was  aKHToached  by  persons  not  authorised  to  settle  his 
claim,  statements  made  to  him  by  them  are  not  competent 
in  an  action  by  the  servant  to  recover  damages  from  the 
master.  Louisville  ft  Nashville  Railroad  Company  v.  Lee 226 

6.  Res  Gestae. — Evidence  of  a  Statement  made  by  the  injured 
party  two  or  three  minutes  after  he  was  injured  is  admissible 
as  a  part  of  the  res  gestae.  Louisville  ft  Nashville  Railroad 
Company  v.  Miller ^  236 

7.  Improper  Admission— Error.— In  an  action  for  damages  for 
personal  injuries,  statements  of  plaintilf's  mother  to  the  eftect 
that  when  plaintiff  reached  her  house  after  he  was  injured 
she  regarded  his  condition  as  serious  because  he  was  com- 
plaining, groaning  and  'taking  on,"  even  though  Inadmissible, 

is  not  of  sufficient  importance  to  Justify  a  reversal.  Id 286 

8.  Action  Against  Railroad  for  Death — ^Manner  of  Death  May  Be 
Established  by  Circumstances— Negligence.— Although  no  wit- 
ness saw  the  deceased  when  he  was  killed,  the  fact  that  he 
was  killed  in  a  certain  way  may  be  established  by  circum- 
siances  as  fully  as  by  direct  testimony.  Louisville  ft  Inter- 
urban  Railroad  Company  v.  Hardin's  Admr 282 

9.  Incorporation — How  Shown. — In  order  to  show,  that  the  de- 
fendant is  a  corporation  created  under  the  laws  of  this  State, 
it  is  only  necessary  to  show  the  de  tACto  existence  of  such  cor- 
poration; and  that  may  be  established  by  evidence  tending  to 
show  that  it  acted  and  was  accepted  in  the  community  as  a 
corporation  under  the  name  alleged.  Louisville  ft  Nashville 
Railroad  Company  v.  Commonwealth ......... 298 
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10.  Judicial  Notice.— Under  section  1624  of  the  Kentucky  Statutes, 
which  requires  the  courts  of  this  State  to  take  Judicial  notice 
of  the  acts  of  the  General  Assembly,  the  courts  will  take 
judicial  notice  that  a  corporation  created  by  legislative  act» 

is  a  corporation.  Id 294 

11.  Bills  and  Notes — ^Endorsers — Parol  Evidence. — ^Where  a  note 
is  endorsed  by  two  persons  and  the  words  "without  recourse" 
are  added  to  such  endorsement  and  occupy  such  position  with 
reference  thereto  that  ambiguity  arises  as  to  which  of  said 
endorsements  they  are  intended  to  apply,  parol  evidence  is 
admissible  to  show  to  which  endorsement  such  words  are  ap- 
plicable. Goolrick,  et  al.  v.  Wallace,  et  al 696 

12.  Witness. — Where  the  conductor  of  a  train  denies  that  plain- 
tiff's decedent  was  riding  on  a  train  with  his  knowledge  and 
consent,  evidence  of  a  statement  by  him  showing  the  con- 
trary is  admissible  for  the  purpose  of  impeaching  him. 
Chicago,  St.  Louis  &  New  Orleans  Railroad  Company,  et  al.  v. 
Benedict's   Administrator   675 

13.  Record— Oral  Evidence.— Where  defendant  is  notified  to  pro- 
duce a  record  and  fails  to  do  so,  oral  evidence  of  its  contents 

is  admissible  if  the  record  Itself  is  admissible.  Id 675 

14.  Record. — ^A  written  report  by  an  engineer  handling  an  engine 
just  before  an  accident,  to  the  effect  that  the  engine  was  de- 
fective, and  filed  in  the  round  house  is  competent  on  the  ques- 
tion of  notice.    Id 676 

15.  False  Swearing— Pendency  of  Prosecution— Record— Parol 
Proof. — On  a  trial  for  false  swearing,  where  there  is  a  record 
of  the  proceeding  at  which  it  is  alleged  the  false  testimony 
was  given,  parol  evidence  of  the  pendency  of  that  proceeding 
is  inadmissible  in  the  absence  of  the  loss  of  such  record. 
Partin  v.  Commonwealth  ——«-..«.-.««...«. 701 

EXECUTIONS— 

1.  Joint  Judgment— Validity  of  Execution  Against  Survivor 
Alone — Section  405,  Civil  Code.— Where  one  of  two  joint  judg- 
ment debtors  is  dead  an  execution  against  the  survivor  alone 

is  valid  as  to  him.  Letton's  Admr.,  et  al.  v.  Rafferty,  et  al 278 

2.  Validity  of  Execution  in  Excess  of  Judgment  Debt.— An  execu- 
tion which  fails  to  allow  a  credit  shown  on  the  judgment  is 
not  void,  but  may  in  a  proper  proceeding  be  quashed  to  the 
extent  of  the  excess  only.  Id^ — «««««.^  276 

EXECUTORS   AND   ADMINISTRATORS— See   Wills— 

1.  Sale  of  Land  by— When  Purchaser  of  Cannot  Insist  Upon  Pur- 
chase.— An  executor  who  is  authorized  to  sell  enough  land  to 
pay  the  debts  of  the  estate  is  without  authority  to  sell  more 
land  than  is  reasonably  necessary  for  this  -purpose,  and  a 
purchaser  from  him  with  notice  of  his  want  of  authority,  can- 
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not  insist  upon  his  purchase.  Tarpy,  et  al.  v.  Lexington  ft 

Bastem  Railroad  Company 845 

2.  Purchase  of  Land  at  Judicial  Sale  by  Administrator— Title. — 
When  land  is  purchased  at  a  Judicial  sale  by  an  administrator, 
the  purchase  will  have  the  effect  of  vesting  in  him  title  to  the 
land  as  trustee  for  the  benefit  of  the  heirs  of  his  intestate. 
Jones,  et  al.  v.  Lickliter. 848 

EXEMPLARY  DAMAGES— See  Trespass,  8. 

EXEMPTION— See  Schools  and  School  Districts;  Tftzatlon. 

EXHIBITS— See  Homicide. 

FALSE  PRETENSES— See  Corporations. 

FALSE  SWEARING— See  Brldence*  15;  Instructions,  7;  Indict- 
ment, 4 — 

1.  Acquittal  of  Defendant— Eftect  on  Prosecution  Against  Wit- 
ness Who  Gave  False  Testimony. — ^The  acquittal  of  the  de- 
fendant on  a  trial  at  which  it  is  alleged  a  witness  other  than 
the  defendant  testified  falsely  does  not  prevent  the  conyiction 

of  such  witness  for  false  swearing.  Partin  v.  Commonwealth  701 

2.  Materiality— Relevancy  of  Alleged  False  Testimony— Question 
for  Court — On  a  trial  for  ftUse  swearing  it  is  not  necessary 
that  the  alleged  fklse  testimony  be  material;  it  is  only  neces- 
sary that  it  be  relevant,  and  its  relevancy  is  a  question  for 
the  court  and  not  for  the  Jury.  Id. 701 

FINAL  ORDER-— See  AppeaL 

FINDING  OF  CHANCELLOR— See  AcUon;  Trespass^ 

1.  Substantial  Justice—Where,  upon  a  consideration  of  the 
whole  case,  it  appears  that  the  Judgment  of  the  chancellor  did 
substantial  Justice  between  the  parties,  it  will  not  be  dis- 
turbed. Daniels  v.  Charles,  et  aL ...............^  232 

2.  Some  weight  will  be  given  the  finding  of  the  chancellor  on  a 
question  of  fact,  and  his  finding  will  not  be  disturbed  on 
doubtful  evidence.  Gusler  v.  Hays;  Same  v.  Same. 306 

8.  Evidence.— In  an  action  by  a  sub-contractor  against  a  con* 
tractor  to  recover  balance  due  on  several  contracts,  evidence 
examined  and  held  to  sustain  the  finding  of  the  chancellor 
as  to  certain  items.  Caldwell  ft  Drake  v.  Pierce 328 

4  Finding  of  Chancellor. — ^The  chancellor's  finding  of  fact  will 
not  be  disturbed  on  doubtful  evidence.  Maddox  v.  Rowe,  As- 
signee -  ,.  ,     ,      ■■■   ■■. 417 
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Power  to  Validate  and  Ratify  Void  Contract— The  contract  at* 
tempted  to  be  made  by  a  special  commiaeioner  with  a  con- 
tractor for  the  maintenance  of  the  public  roads  of  the  connty 
was  one  which  was  within  the  power  of  the  fiscal  court  to 
mak6»  and  the  fact  that  its  acent  did  not  take  the  required 
steps  to  make  it  a  binding  obligation,  does  not  deprive  the 
governing  body  of  the  county  of  the  power  to  thereafter  vali- 
date and  ratify  it  so  as  to  make  it  binding  from  the  beginning; 
and  the  attempt  upon  the  part  of  the  fiscal  court  4o  carry 
out  the  contract  attempted  to  be  made  by  its  commissioner 
will  be  treated  as  a  ratification  of  his  acts,  and  make  the  con- 
tract relate  back  to  the  original  transaction.  Kelly,  et  aL  v. 
Lockwood,  et  al ....................—.  644 

FORFEITURE~See  Homestead,  3;  Insurance,  Fire. 

FORMER  CONVICTION— See  Judgment. 

FRANCHISE — See  Municipal  Corporations. 

FRATERNAL  INSURANCE— &ee  Insurance.  life. 

FRAUD— See  Banks;  Contract,  6;  Corporations;  Action,  3, 
Vendor  and  Purchaser,  4— 

Action  to  Set  Aside  Contract  for— Speclflcattoiig  of  Petition.— 
Where  the  petition  in  an  action  to  set  aside  a  oontraet  on  the 
ground  of  fraud,  specifies  the  particular  fraud  relied  on,  the 
plaintiff  will  be  confined  to  evidence  in  support  of  his  qpedfi- 
cations.  Southern  Insurance  Company,  et  aL  v.  Mtlllgan     ,       216 

GUARDIAN  AD  LITEM— See  InfanU. 

HARMLESS  ERROR — See  Appeal,  9;   Basements,  2. 

HEALTH— See  County  Board  of  Health;  County  Health  Ofllcer. 

HIGHWAYS— 

L  Obstruction  of— Objects  That  Will  FHghten  TTarsei  nigtifg 
of  Telephone  Company.— A  telephone  company  that  had  tlie 
right  to  erect  poles  and  string  its  wires  along  the  right  of 
way  ot  a  public  road  may  put  coils  of  wire  to  be  used  In  string* 
ing  its  line  on  the  right  of  way  of  the  road  without  subject' 
ing  itself  to  liability  on  account  of  horses  being  frightened 
thereby.  East  Tennessee  Telephone  Company  v.  Parsons; 
Same  v.  Same _....«-.....«_.....««.««..««.«  801 

2.  AU  Parts  of  Set  Aside  for  Public  Use.- All  parts  of  a  paUio 
road  are  set  apart  for  public  use,  and  it  is  actionable  netfi- 
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genoe  to  unlawfully  or  wttlioat  right  place  any  nuisance  or 
obfitructioQ  therein.  Id. 802 

3.  Nuisance  in  Right  of  Way  Outside  of  Traveled  Part— An  un- 
lawful or  unauthorized  obstruction  or  nuisance  on  the  right  of 
way  of  a  public  road,  although  it  may  be  outside  the  traveled 
part,  may  be  the  basis  of  an  action,  if  it  is  calculated  to 
frighten  a  reasonably  gentle  horse.  Id 802 

4.  Difference  Between  Liability  for  Placing  Obstruction  in  the 
Traveled  Part  and  Outside  of  It — It  is  not  permissible,  for  per- 
sons not  authorized  so  to  do,  to  place  any  sort  of  obstacle  in 
the  traveled  part  of  the  road  that  will  obstruct  or  interfere 
with  its  use,  while  in  many  instances  It  is  legitimate  to  place 
and  permit  to  remain  on  the  side  of  the  road,  outside  of  the 
traveled  part,  objects  which,  if  placed  in  the  traveled  part, 
would  constitute  an  obstruction.  Id. 802 

5.  Difference  Between  the  Rights  and  Liabilities  of  Those  Who 
Have  the  Right  to  Use  the  Right  of  Way  and  Those  Who 
Have  Not. — Whether  liability  attaches  to  a  person  who  places 
objects  and  things  on  the  side  of  a  road  depends  largely  on 
whether  or  not  he  had  the  right  to  do  so  rather  than  on  the 
character  or  shape  or  kind  of  object  that  was  placed,  as  a 
person  having  the  right  to  do  so  may  with  freedom  from  lia- 
bility place  many  things  on  the  right  of  way  that  a  person  not 
having  such  right  could  not  safely  do.  Id 802 

6.  Objects  Calculated  to  Frighten  Horses — Rule. — The  mere  fact 
that  an  object  on  the  side  of  a  road  is  calculated  to  frighten 
a  reasonably  gentle  horse  is  not  the  sole  standard  by  which 
the  liability  of  the  party  placing  it  there  is  to  be  measured 
in  an  action  by  a  person  injured  by  the  fright  of  his  horse; 
nor  does  the  fact  that  the  objects  placed  on  the  side  of  the 
road  are  new  and  unusual  things  in  the  conduct  of  the  busi- 
ness of  the  persons  having  the  right  to  place  them,  increase 
their  UabUity.    Id 802 

7.  Objects  That  Will  Frighten  Horses — Question  for  Jury. — The 
general  rule  is  that  it  is  for  the  jury  to  say  whether  the 
thing  complained  of  was  calculated  to  frighten  a  reasonably 
gentle  horse,  but  this  does  not  mean  that  every  time  a  horse 
becomes  frightened  at  an  object  rightfully  placed  on  the  side 
of  the  road  that  the  question  must  be  left  to  the  jury.  It  is 
only  the  right  of  the  jury  to  pass  on  questions  like  this  when 
there  may  be  reasonable  grounds  for  difference  of  opinion  as 
to  whether  the  object  was  rightfully  placed  on  the  road  and 
from  its  size  and  appearance  calculated  to  frighten  horses. 

Id 802 

8.  Reasonable  Time  in  Which  Telephone  Company  May  Use  Wire 
Placed  on  Side  of  Road.— Where  a  telephone  company,  in  the 
erection  of  a  new  line,  placed  coils  of  wire  on  the  side  of  the 
road,  to  be  used  in  erecting  a  line,  it  might  leave  them  there 
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for  several  days  without  subjecting  itself  to  liability  on  the 
ground  that  they  were  there  an  unreasonable  length  of  time. 
Id.  802 

HOMESTEAD— 

1.  Value— Action  to  Partition— Eridence.— In  an  action  by  the 
children  of  an  Intestate  against  his  widow  to  partition  his 
lands  claimed  by  her  as  a  homestead,  evidence  examined  and 
held  Insufficient  to  sustain  the  finding  of  the  chancellor  that 
the  lands  were  worth  more  than  |1,000.  Flarmer,  et  aL  v. 
Hampton,  et  al 83 

2.  Lands  Included. — A  tract  of  land  distant  from  the  home  place 
about  300  yards  which  is  used  and  cultivated  by  the  owner 
in  connection  with  his  home  place  is  included  vdthin  his  home- 
stead where  it,  together  with  his  other  lanos,  did  not  exceed 
11,000  in  value.    Id 83 

3.  Forfeiture— Adultery  of  Wife— Section  2133,  Ky.  Stats.— In  an 
action  by  the  children  of  an  intestate  to  recover  and  parti- 
tion his  lands  on  the  ground  that  his  widow  by  living  in 
adultery  had  forfeited  her  homestead  therein,  evidence  ex- 
amined and  held  insufficient  to  sustain  the  charge  of  adultery. 

4.  Abandonment — ^Evidence. — ^Where  land  belonging  to  defend- 
ant was  sold  under  an  execution,  and  defendant's  grantee, 
claiming  that  the  land  was  occupied  by  defendant  and  his 
family  as  a  homestead,  resisted  a  motion  to  award  writ  of 
possession  to  the  purchaser  at  the  execution  sale,  evidence 
examined  and  held  to  sustain  the  finding  of  the  trial  court 
that  the  homestead  had  not  been  abandoned.  Baker  v. 
Estridge,  et  al, . 669 

HOMICIDE— See  New  Trial,  3— 

1.  Evidence — Dying  Declaration. — ^Where  the  deceased  is  mort- 
ally wounded  and  Is  told  by  the  attending  physician  that  he 
will  not  get  well  and  remarks  that  he  hates  to  die  on  account 
of  his  children  his  dying  declaration  is  admissible  as  it  ap* 
pears  that  it  was  made  when  the  deceased  had  abandoned  all 
hope  of  life  and  with  a  sense  of  impending  dissolution.  Beg- 
ley  V.  Commonwealth  30 

2.  Instructions.^In  a  prosecution  for  homicide  evidence  exam- 
ined and  held  sufficient  to  justify  an  instruction  on  the  reck- 
less handling  of  a  pistol.     Id 30 

3.  Instructions — Involuntary  Manslaughter. — ^In  a  prosecution 
for  homicide  the  evidence  examined  and  held  that  the  failure 
to  give  an  instruction  on  involuntary  manslaughter  was  not 
prejudicial  error.    Id ,, ,      -  30 
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4.  Evidence  —  Self  -  Defense  —  Uncommnnicated  Threats  —  Evi- 
dence of  uncpmmunlcated  threats  by  deceased  against  ac- 
cused is  admissible  to  show  the  state  of  mind  of  the  deceased, 
at  the  time  of  homicide,  and  also  to  show  who  was  the  agres- 
sor.     Oabbard  v.   Commonwealth  140 

5.  Appeal — ^Harmless  Error. — ^Where  it  appears  that  evidence  of 
imcommunicated  threats  would  throw  light  upon  the  question 
of  the  state  of  mind  of  the  deceased,  or  who  was  the  aggres- 
sor, at  the  time  of  the  homicide,  it  is  error  \o  exclude  such  evi- 
dence. But,  where  such  evidence  is  cumulative  and  the  record 
shows  the  accused  to  be  the  aggressor  and  that  he  has  had  a 
fair  trial,  no  reversal  should  be  ordered  because  of  the  ex- 
clusion of  such  evidence.    Id 141 

6.  When  No  Eye  Witness — Circumstantial  Evidence — Instruc- 
tions.— ^In  case  of  homicide  to  which  there  is  no  eye  witness, 
and  the  Commonwealth  must  rely  wholly  upon  circumstantial 
evidence  in  attempting  to  prove  the  guilt  of  the  accused,  the 
trial  court  should  instruct  the  jury  upon  the  law  as  to  murder, 
voluntary  manslaughter  and  self-defense  as  well  as  on  the  sub- 
ject of  reasonable  doubt     McElwaln  v.  Commonwealth 242 

7.  Circumstantial  Evidence — Instructions. — The  above  rule  does 
not  apply,  however  where  the  testimony  of  an  eye  witness 
to  the  homicide,  supported  by  a  strong  chain  of  circumstantial 
evidence,  shows  the  crime  to  have  been  committed  premedi- 
tatedly  and  with  malice  aforethought,  and  the  only  defense 
interposed  is  the  defendant's  personal  denial  of  guilt  and  an 
attempted  alibi.  As  in  such  case  the  crime  is  murder  or  noth- 
ing, an  instruction  as  to  murder  and  reasonable  doubt  will 
give  the  jury  all  the  law  required  for  their  guidance  in  arriv- 
ing at  a  verdict.     Id ^ 242 

8.  Evidence — Exhibit  of  Shells  Found  at  Place  of  Killing.— As  a 
;breech  loader  double  barrel  shot  gun  was  used  in  killing  the 
deceased  and  three  or  more  shots  were  fired  In  committing 
the  crime,  it  was  competent  to  exhibit  to  the  Jury  two  empty 
gun  shells,  indentified  as  having  been  found  at  the  place  of  the 
killing,  upon  a  showing  that  they  were  of  the  kind  and  quality 
required  for  use  with  such  a  gun  as  the  defendant  was  shown 

to  have  had  In  his  possession  at  the  time  of  the  killing.  Id 243 

9.  Evidence — Exhibit  of  Pieces  of  Deceased's  Skull. — As  accord- 
ing to  uncontradicted  evidence  the  shots  by  which  deceased 
was  killed  tore  away  the  top  of  his  head  and  scattered  parts 
of  the  brain  and  skull  on  the  ground  where  his  body  lay,  it 
was  competent,  after  identifying  them  as  the  same  found  with 
the  body,  to  exhibit  the  pieces  of  skull  in  evidence  to  the  jury, 
without  proving  by  a  surgeon  or  anatomist  that  they  were 
parts  of  the  skull  of  a  human  being.    Id 243 

10.  Oath  to  Sheriff  and  Deputies  to  Summon  Jurors — Failure  of 
Court  to  Administer  Oath  to  Deputy. — ^As  to  the  contention 
that  one  of  the  deputy  sheriffs  who  assisted  In  summoning  by- 
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standers  was  not  sworn  as  reanired  by  section  22^2  of  tiie 
Kentucky  Statutes,  while  it  appears  tbat  the  feputy  sheriff 
referred  to  was  not  sworn  at  the  beginning  of  the  term  when 
the  sheriff  and  his  other  deputies  ere  sworn*  and  that  he 
did  summon  several  who  were  examined  as  to  their  qualifi- 
cations for  Jurors,  there  is  nothing  in  the  record  to  show 
whether  any  one  of  those  summoned  by  this  deputy  was 
accepted  as  a  Juror.^  Thurman  y.  Commonwealth 556 

11.  Evidence — Conflict  of-— Instructions.— While  there  is  an  irre- 
concilable conflict  as  to  whether  appellant  or  deceased  first 
renewed  the  difficulty  that  resulted  In  the  klllitig  of  deceased, 
there  was  such  evidence  as  Justified  the  court  in  submitting 
this  question  which  it  did  in  carefully  worded  and  well 
drawn  instructions,  and  on  the  whole  case  no  prejudicial 
error  was  committed  upon  the  trial.    Id 556 

12.  Evidence — Dying  Declarations — ^Admissibility. — In  a  prosecu- 
tion for  homicide,  statements  of  the  injured  party,  made  under 
a  positive  and  absolute  belief  that  his  death  is  certain  to 
ensue,  and  death  results,  are  admissible  as  dying  declarations, 
without  regard  to  length  of  time  Intervening  between  the  time 
of  making  the  statements  and  his  death.  Daniel,  et  aL  v. 
Commonwealth    601 

13.  Conspiracy— Trial — Instructions. — In  a  prosecution  for  homi-  . 
cide  as  a  result  of  conspiracy,  instructions  are  not  erroneous, 
under  which  the  Jury,  before  it  was  authorised  to  find  any  one 
of  the  accused  guilty,  it  was  necessary  to  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  first,  that  a  conspiracy  had 
been  formed  by  the  accused,  to  commit  murder,  seoond,  that, 
in  pursuance  of  said  conspiracy,  murder  was  committed  by 
one  or  more  of  the  accused,  or  by  some  other  unknown  per- 
son or  persons,  and  third,  that  the  others  of  accused  were 
then  and  there  present  or  conveniently  near  aiding  them  in 

so  doing.  Id 601 

14.  Conspiracy — Appeal — ^Review — Evidence — ^Weight  and  Suffl- 
ciency. — ^In  a  prosecution  for  homicide  as  a  result  of  con- 
spiracy, evidence  held  to  support  verdict  and  Judgment  Id.....  601 

15.  Criminal  Law — Motion  for  Continuance. — ^Where  the  trial 
court  in  overruling  appellant's  motion  for  a  continuance,  held 
that  he  might  read  the  affidavit  stating  what  absent  witnesses 
would  testify  if  present,  which  privilege' he  did  not  take  ad- 
vantage of,  there  is  no  merit  in  the  contention  that  the  court 
erred  in  refusing  a  continuance.  Elliott  v.  Commonwealth....  696 

16.  Criminal  Law — Evidence  of  Accomplices — Corroboration. — The 
claim  that  the  evidence  of  the  sccomplices  is  not  sufficiently 
corroborated  to  Justify  conviction  cannot  be  upheld.  Several 
witnesses  testified  that  they  saw  appellant  at  the  scene  of  the 
shooting  shortly  after  it  occurred  with  a  pistol  in  his  hand, 
and  one  or  more  witnesses  testified  that  appellant  on  that  day 
admitted  that  he  had  done  the  killing,  and  this  evidence  taken 
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in  connection  with  the  evidence  of  the  accomplices  that  appel- 
lant did  the  shooting  Justified  the  Jury  in  reaching  the  conclu- 
sion it  did.  Id,  696 

17.  Involuntary  Manslaughter— Voluntary  Manslaughter— Acciden- 
tal and  Unintentional  Killing — Instructions. — It  has  heen  the 
uniform  ruling  of  this  court  in  cases  where  homicide  is  claimed 
to  be  accidental,  and  there  is  any  evidence  to  Justify  it,  that 
it  is  the  duty  of  the  trial  court  not  only  to  give  an  Instruction 
upon  accidental  and  unintentional  killing,  but  do  give  one 
based  upon  the  reckless  or  grossly  careless  use  of  fire  arms 
constituting  voluntary  manslaughter.  Wayne  (alias  Wing)  v. 
Commonwealth  -   -  698 

18.  Involuntary  Manslaughter— Voluntary  Manslaughter— Acci- 
dental Killing— Instructions.— Where  the  Jury  might  very  well 
have  believed  from  the  evidence  that  the  killing  was  uninten- 
tional, but  believe  at  the  same  time  that  appellant  was  so 
careless  and  reckless  in  handling  the  pistol  that  he  ought  to 
have  been  punished  more  severely  than  by  a  fine  and  Jail 
sentence,  under  an  involuntary  manslaughter  instruction  the 
Jury  had  no  alternative  except  to  adjudge  him  guilty  of  invol- 
untary manslaughter,  and  thereby  impose  the  small  penalty 
of  fine  and  imprisonment,  or  inflict  the  extreme  penalty  of 
life  Imprisonment,  or  death,  and  under  the  evidence  and  rule 
referred  to,  the  failure  to  give  an  instruction  upon  voluntary 
manslaughter  was  error.  Id -.—- ^ 698 

HORSE  STEALING— See  Larceny. 

HUSBAND  AND  WIFE}— See  Action;  Land;  Married  Women; 
Divorce — 

1.  Antenuptial  Marriage  Settlements— Estoppel.— Where  it  Is  ap- 
parent that  both  parties  to  an  antenuptial  marriage  settle- 
ment intended  that  the  title  of  the  wife  to  lands  agreed  to 
be  conveyed  should  vest  at  once,  the  husband  and  those 
claiming  under  him  are  estopped  to  deny  that  her  title  thereto 
is  not  perfect,  in  so  far  as  the  husband  could  make  it.  Smith's 
Executor,  et  al.  v.  Johns  274 

2.  Wife's  Separate  Esitate — Husband  as  Trustee — Rents — ^Ac- 
counting.— A  wife,  in  permitting  her  husband  to  manage  and 
collect  rents  from  her  separate  estate,  does  not  waive  her 
right  to  have  him  account  to  her  for  such  rents.  Id 274 

3.  Evidence — Presumptions. — In  the  absence  of  an  agreement  or 
understanding  to  the  contrary,  the  husband  in  collecting 
rents  and  receiving  income  from  the  wife's  separate  estate 
will  be  treated  as  her  trustee.     Id 274 

4.  Contracts. — It  being  the  duty  of  the  husband  to  support  the 
wife  in  a  style  befitting  their  station,  the  wife  is  not  liable 
to  the  husband  for  expense  of  keeping  her  live  stock  or  for 
money  expended  for  her  benefit  in  the  absence  of  an  agree- 
ment to  pay  or  reimburse  him.     Id.  275 
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IMPEACHMENT— See  Criminal  Law,  15.  Page 

niPROVEMEXTS— See  Dower. 
INCORPORATION— See  Evidence,  9. 

INDEMNITY— See  Sureties— 

1.  Right  of  Indemnitee  to  Satisfy  His  Liability  by  th^  Execution 
of  a  Note. — ^An  indemnitee  who  has  incurred  liability  may 
satisfy  the  same  by  the  execution  In  good  faith  of  hU  note 
to  the  creditor  and  assert  a  claim  for  the  amount  of  the  note 
against  the  indemnitor.  Wilson  v.  Kite's  Exr 62 

2.  When  Indemnitee  May  Not  Assert  Claim  Against  Indemnitor. 
-7-An  Indemnitee  cannot  assert  a  claim  against  his  indemni- 
tor on  a  fictitious  or  pretended  liability,  or  on  account  of  the 
payment  of  a  debt  that  he  was  not  legally  liable  for,  or  when 
he  obstructs  or  defeats  litigation  through  which  he  might  be 
saved  from  loss,  or  by  the  execution  of  a  note  that  Is  accepted 
by  the  creditor  merely  for  the  purpose  of  making  a  claim  that 
the  indemnitee  may  present  against  his  indemnitor.  Id. 62 

INDETERMINATE   SENTENCE  LAW— See  Criminal  Law,  12. 

INDICTMENT— See  Criminal  Law;  Evidence;  Intoxicating  Liq- 
uors;  Bawdy  House;   Common  Law^ 

1.  Endorsement — Record. — ^An  indictment  which  bears  on  its 
cover  an  endorsement  that  it  has  been  received  from  the 
hands  of  the  foreman  of  the  grand  Jury  in  its  presence  in 
open  court  and  filed  in  open  court  which  endorsement  is 
signed  by  the  clerk,  is  a  sufficient  compliance  with  the  code, 
without  such  endorsement  being  copied  into  the  order  book. 
Daniel,  et  al.  v.  Commonwealth 601 

2.  Conspiracy — Sufficiency  and  Certainty. — ^The  purpose  of  an 
Indictment  is  to  advise  the  accused  of  the  offense  with  which 
he  stands  charged  and  for  which  he  is  to  be  tried.  An  in- 
dictment for  conspiracy,  which  charged  the  defendants  with 
combining  together  for  an  unlawful  purpose,  and  in  further- 
ance of  such  unlawful  purpose,  they  or  some  of  them  or  some 
unknown  person  acting  with  them  committed  the  unlawful 
act,  the  others  being  then  and  there  conveniently  near  aiding 
and  abetting  sufficiently,  charges  all  with  being  principals, 
and  the  indictment  is  good.    Id. 601 

3.  Alternative  Pleading  Not  Authorized  by  Criminal  Code. — ^Al- 
ternative pleading  is  not  authorized  by  the  Criminal  Code, 
therefore  an  indictment  charging  defendant  with  having 
sworn  falsely  upon  one  or  two  occasions  when  he  made  con- 
flicting statements  under  oath,  but  stating  that  the  grand  jury 
did  not  know  which  statement  was  true  is  Insufficient.  Coulter 

v.  Commonwealth  793 
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4.  False  Swearing.— In  an  Indictment  for  false  swearing  the  al* 
leged  false  statement  must  be  negatived  by  special  averment 
Id : 793 

B.  Sui&ciency  of  Allegation — Larceny. — ^An  allegation  in  an  in- 
dictment tbat  the  defendant  took  a  pocketbook  and  |110  in 
money  from  the  person  of  A,  is  a  sufficient  allegation  that 
the  defendant  took  and  carried  away  the  property.  Sutton 
V.   Commonwealth   ~^ 793 

INFANTS— 

1.  Sale  Of  Infant's  Real  Estate. — It  is  firmly  settled  by  an  un- 
broken line  of  decisions  of  this  court  that  the  powers  of  courts 
of  equity  to  sell  an  infant's  real  estate,  or  that  of  persons 
under  disability,  are  statutory  and  not  inherent;  and  that 
the  statute  providing  for  such  a  sale  must  be  followed. 
Caulder,  et  al.  v.  Chenault's  Executor 777 

2.  Appointment  of  Guardian  Ad  LiteuL— Where  a  Guardian  ad 
litem  for  an  infant  defendant  was  prematurely  appointed  be- 
fore the  infant  had  been  properly  summoned,  and  the  court 
subsequently  entered  an  order  approving  and  ratifying  the 
former  appointment  of  the  guardian  ad  litem  who  thereafter 
filed  his  answer  as  required  by  law,  the  order  of  approval  and 
ratification  was  equivalent  to  a  re-appointment  of  the  guard- 
ian ad  litem,  and  his  subsequent  representation  of  the  infant 
by  filing  his  answer,  satisfied  the  requirements  of  the  Code  of 
Practice.  Id 777 

INHERITANCE— See  Remainders. 

INSANE  DELUSION— See  Instructions,  5. 

INSANE  PERSONS— See  Criminal  Law; 

INSPECTION— See  Mandamus. 

INSTRUCTIONS— See  Carriers;  Homicide;  Mines  and  Mining,  3; 
Verdict;  Appeal;  Easements;  Contracts;  Homicide;  Master 
and  Servant;  Land;  Trial;   Intoxicating  Liquors;  Larceny — 

1.  Refusal  to  Give  Peremptory  Instruction — Former  Appeal — 
Submission. — As  to  the  contention  by  appellant  that  a  per- 
emptory instruction  should  have  been  given,  it  is  sufficient 
to  say  that  it  was  expressly  held  on  the  former  appeal  that 
the  case  should  have  been  submitted  to  the  Jury.  Louisville 
and  Nashville  Railroad  Company  v.  Cox....— 100 

2.  When  Complaint  Cannot  Be  Made  of. — No  complaint  of  the 
instructions  can  be  urged  on  appeal  if  they  are  not  complained 
of  in  the  grounds  for  new  trial.  Mann  Brothers  v.  City  of 
Henderson  ..  ~  -  154 
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3.  Contributory  Negligence. — It  is  unnecessary  that  in  the  first 
instruction  anything  should  be  said  as  to  contributory  negli- 
gence, when  in  another  instruction  the  jury  is  told  that  al- 
though the  defendant  was  negligent  as  set  out  in  No.  1,  there 
could  be  no  recovery  if  the  deceased  was  guilty  of  contribu- 
tory negligence  but  for  which  he  would  not  have  been  injured. 
Louisville  &  Intenirban  Railroad  Company  v.  Hardin's  Admr.  282 

4.  Action  for  Personal  Injuries — Evidence  of  Intoxication  of 
Plaintifr— Submission  of  Issue.-^Whlle  in  an  instruction  defin- 
ing ordinary  care,  evidence  of  plaintiffs  intoxication  at  the 
time  of  the  injury  was  not  submitted  to  the  jury,  this  phase 
of  the  matter  was  properly  set  forth  in  an  instruction  on  con- 
tributory negligence,  and  the  two  instructions  taken  together 
fairly  submitted  these  issues  to  the  jury.  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  v.  Reed 381 

5.  Wills — Insane  Delusion. — An  instruction  on  insane  delusion  on 
the  part  of  the  testator  about  his  children  was  properly  re- 
fused where  the  evidence  failed  to  show  such  delusion  on  his 
part.   Brewer  v.  Brewer,  et  al (562 

6.  An  instruction  which  falls  to  define  an  emergency  in  which 
plaintiff  may  act  as  one  created  by  the  negligence  of  the  de- 
fendant is  not  prejudicial  where  no  other  emergency  existed. 
Chicago,  St.  L.  &  N.  O.  R.  R.  Co.,  et  al.  v.  Benedict's  Admr 675 

7.  False  Swearing.— An  instruction  telling  the  jury  that  before 
they  can  find  the  defendant  guilty  of  the  crime  of  false  swear- 
ing they  must  not  only  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  he  has  been  proven  guilty,  but  that  each 
substantive  fact  necessary  to  make  out  the  crime,  as  set  forth 
in  the  preceding  instruction,  must  be  supported  by  evidence 
of  two  witnesses  or  one  witness  and  strong  corroborative 
circumstances,  is  erroneous.  The  court  should  have  told  the 
jury  that  they  must  acquit  the  defendant  unless  it  be  proven 
that  he  swore  falsely  by  two  witnesses,  or  by  one  witness  and 
strong  corroborative  circumstances.  Partin  v.  Commonwealth  701 

8.  New  Trial— Appeal.— Instructions  not  complained  of  in  the 
grounds  for  new  trial  cannot  be  considered  on  appeal,  al- 
though excepted  to  at  the  time  they  were  given.  Trosper  Coal 
Company  v.  Rader 671 

INSURANCE,  FIRE— 

1.  Additional  Insurance — Waiver — Evidence. — ^Evidence  that  an 
agent  at  the  time  of  the  taking  out  of  a  policy  consented  to  ad- 
ditional Insurance  is  admissible  on  the  question  of  waiver. 
Connecticut  Fire  Insurance  Company  v.  Moore  — -.. 19 

2.  Agent— Elvidence— Admission.— Proof  of  knowledge  of  an  in- 
surance agent  authorized  to  solicit  insurance  and  issue 
policies  of  additional  insurance  may  be  shown  by  proof  of  his 
admission  of  knowledge  made  during  the  continuance  of  the 
agency.    Id 19 
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1.  Loan  Upon  PoUc7—lil8talLe— Cancellation  oC  Premium  Re- 
ceipt and  Note.— An  insurance  company  agreeing  to  lend  the 
insured  the  reserve  upon  his  policy  upon  the  pledge  of  the 
policy,  and  accepting  a  note  pledging  the  policy  and  executing 
a  premium  receipt  by  mistake  when  all  the  beneficiaries  of 
the  policy  had  not  signed  the  note  pledging  the  policy,  may 
have  the  premium  receipt  and  note  canceled  upon  discover- 
ing the  mistake  if  no  change  has  been  made  in  the  meantime 
in  the  status  of  the  parties,  and  the  offer  to  rescind  is 
promptly  made,  the  insured  failing  on  demand  to  have  the 
note  signed  by  the  beneficiaries.  HufTaker's  Bxr.,  et  aL  v. 
Michigan  Mutual  Insurance  Company 66 

2.  Contract — ^Liability — ^Want  of  Consideration  for  Note  of. Prem- 
ium.— The  application  for  a  policy  of  insurance  providing  that 
no  contract  of  insurance  shall  be  deemed  made,  and  no  11* 
ability  on  the  part  of  the  company  shall  arise  until  the  policy 
is  issued  and  delivered  to  the  insured  in  good  health,  no  li- 
ability for  the  premium  exists  where  the  insured  refuses  to 
accept  the  ^policy  when  tendered  to  him,  the  contract  of  in* 
surance  never  having  become  binding;  and  there  is  no  con- 
sideration for  a  note  executed  by  the  insured  for  the  pre- 
mium.   Citizens'  National  Life  Insurance  Company  v.  Murphy    8S 

3.  Agreement  to  Accept  Policy— When  Not  Binding.— An  agree- 
ment in  the  application  by  the  insured  to  accept  the  policy 
if  issued,  being  based  on  no  consideration  is  not  binding  and 
he  may  withdraw  his  proposition  at  any  time  before  the  con- 
tract is  closed.  Id.  88 

4.  Evidence  as  to  Health  of  Member  of  Benefit  Society. — The  evi- 
dence being  conflicting  as  to  whether  the  member  was  in 
good  health  when  he  was  reinstated,  the  question  is  for  the 
Jury.  Brackett  v.  Modem  Brotherhood  of  America 340 

5.  Mutual  Benefit  Societies — ^Action  to  Recover  in  Excess  of  Sum 
Paid  Beneficiary— Tender— Necessity  For.— Where  a  mutual 
benefit  society  pays  to  a  beneficiary  a  certain  sum  which  it 
admits  was  due  under  the  policy,  no  tender  of  the  sum  so 
paid  is  necessary  in  order  to  enable  the  beneficiary  to  sue  for 
the  balance  alleged  to  be  due  under  the  contract  American 
Patriots  V.  Cavanaugh   663 

6.  Failure  to  Attach  By-Laws  to  Policy — Statutory  Provision — 
Effect— A  certificate  of  insurance  issued  by  a  fraternal  benefit 
society  in  the  year  1904  is  governed  by  the  provisions  of 
section  679,  Kentucky  Statutes,  1903,  requiring  the  by-laws 
of  the  mutual  benefit  society  to  be  attached  to  and  made  a 
part  of  the  certificate,  and  not  by  the  amendment  of  1906,  ex- 
empting fraternal  sodetiea  from  the  operation  of  the  statute. 

Id. 663 
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7.  Fraternal— Constitution  and  By-laws  Not  Attached  to  Certifi- 
cate— Liability  Under  Certificate. — ^Where  the  constitution  and 
by-laws  of  a  fraternal  benefit  society  are  not  attached  to  the 
certificate  of  Insurance,  as  required  by  section  679,  Kentucky 
Statutes,  1903,  and  cannot,  therefore,  be  received  in  evidence 
or  considered  a  part  of  the  contract,  a  certificate  of  insurance 
providing  that  the  members  shall  be  entitled  "to  participate 
in  the  benefit  fund  of  the  National  Fraternal  Union,  in  the 
sum  of  not  to  exceed  $1,000,  payable  in  case  of  his  death  to 
his  wife,  Elmira  Cavanaugh,  as  now  or  may  hereafter  be  pro- 
vided for  in  the  constitution  and  laws  of  the  order,"  is  a  con- 
tract of  insurance  for  $1,000.  Id 653 

S.  Fraternal — Compromise — ^Fraud — Evidence. — 'Where  the  bene- 
ficiary in  a  certificate  of  insurance  accepted  less  than  was 
due  under  the  certificate,  and  sued  to  recover  the  balance 
on  the  ground  that  the  alleged  settlement  was  obtained  by 
fraud,  evidence  examined,  and  held  to  justify  a  submission  of 
the  question  to  the  Jury.  Id. 664 

INTEREST— See  Action,  1. 

INTEREST  BEARING  WARRANTS— 

The  rule  laid  down  in  Rhea  v.  Newman,  153  Ky.,  604,  as  to  the 
issuance  of  interest  bearing  warrants,  when  there  were  al- 
ready outstanding  such  warrants  beyond  the  amount  of  $500,- 
000  over  and  above  the  cash  in  the  treasury,  is  approved.  Bos- 
worth,  Auditor  V.  State  University,  et  al 370 

INTERSTATE  COMMERCE — See  Intoxicating  Liquors. 

INTOXICATING  LIQUORS— 'See  Licenses;  Local  Option;  Crim- 
inal Law — 

1.  Licenses. — ^A  municipality  may,  by  ordinance  enacted  under 
statutory  authority,  not  only  make  it  unlawful  for  one  to  sell 
intoxicating  liquors  on  Sundays,  election  days,  or  holidays,  but 
may  restrict  the  sale  to  certain  hours  of  the  day  time,  or  re- 
quire saloons  to  be  closed  during  the  hours  of  the  night.  Cas- 
sldy,  et  al.  v.  Drake -.    25 

2.  Construction  of  Act  of  1912 — Not  Unlawful  to  Purchase  or 
Procure  at  Place  Where  Liquor  May  Be  Sold. — The  act  of  1912 
making  it  unlawful  to  purchase  or  procure  intoxicating  liquors 
as  the  agent  of  the  seller  or  buyer,  refers  to  the  purchase  or 
procurement  of  it  in  prohibited  territory.  Calhoun  v.  Common- 
wealth   70 

3.  Purchase  or  Procurement  by  Agent  of  Buyer. — ^A  citizen  liv- 
ing in  local  option  territory  may  send  by  his  agent  to  a  place 
where  liquor  is  legally  sold  and  get  it  for  his  personal  use 
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if  the  agent  acts  without  compensation  and  has  no  interest 
in  the  liquor.  Id 70 

4.  Unlawful  to  Purchase  or  Procure  Through  Agent  in  Local 
Option  Territory.— Under  the  act  of  1912,  it  is  unlawful  for 
any  person  to  purchase  or  procure  for  another  as  the  agent 
of  the  seller  or  buyer  intoxicating  liquors  in  territory  where 
the  sale  of  such  liquors  has  been  prohibited.  Id. 70 

6,  One  Employed  in  Bottling  House  Not  Engaged  in  Manufacture 
of  Whiskey. — ^A  person  who  is  employed  at  a  bottling  house 
bottling  whisky  in  bond  under  the  supervision  of  the  United 
States  government  which  was  made  four  years  before  is  not 
engaged  in  the  manufacture  of  whiskey  as  a  beverage. 
Bracket  v.  Modem  Brotherhood  of  America 340 

6.  Unlawful  for  Carrier  to  Deliver  Interstate  Shipment  in  I^cal 
Option  Territory. — ^A  carrier  that  brings  into  or  delivers  in 
local  option  territory  intoxicating  liquor  as  an  intrastate  ship- 
ment violates  section  2569-a  of  the  Kentucky  Statutes,  and 
may  be  punished  thereunder.  Adams  Express  Company  v. 
Commonwealth  ~   462 

7.  When  Unlawful  for  Carrier  to  Deliver  as  an  Interstate  Ship- 
ment in  Local  Option  Territory. — Since  the  enactment  of  the 
Congressional  legislation  known  as  the  Webb-Kenyon  Law,  a 
carrier  brings  into  and  delivers  in  local  option  territory  an  in- 
terstate shipment  of  liquor  may  be  punished  under  section 
2569-a  of  the  Kentucky  Statutes,  if  the  whiskey  is  intended  by  . . 
any  person  interested  therein,. to  be  Received,  possessed,  sold 
or  in  any  manner  used  in  violation  of  the  law  in  force  at  the 
place  of  delivery,  but  if  the  liquor  was  not  intended  to  be  so 
used,  then  the  carrier  cannot  be  punished.  Id 462 

8.  Webb-Kenyon  Law — Purpose  and  Effect  of. — The  purpose  of 
the  Act  of  Congress  known  as  the  Webb-Kenyon  Law  was  to 
withdraw  from  interstate  shipments  of  liquor  the  protection 
theretofore  afforded  by  the  commerce  clause  of  the  Federal 
Constitution  as  to  such  shipments  of  whiskey  as  are  intended 
by  any  person  interested  therein  to  be  received,  possessed, 
sold  or  in  any  manner  used  In  violation  of  the  law  at  the  place 
where  it  is  delivered  to  the  consignee.  But  if  the  liquor  is 
not  intended  to  be  so  received,  possessed  or  used,  then  the 
Webb-Kenyon  Law  is  not  applicable  to  the  transaction  and  the 
carrier  will  be  protected  by  the  commerce  clause.  Id 462 

9.  When  Carrier  of  Interstate  Shipment  Protected  by  Commerce 
Clause  of  Federal  Constitution. — A  carrier  of  interstate  ship- 
ment of  intoxicating  liquor  cannot  be  punished  under  any 
statute  of  the  State  unless  the  liquor  was  intended  to  be  re- 
ceived or  used  in  violation  of  some  law  of  the  State  in  force 

at  the  place  of  delivery.  Id : _ _  452 

10.  Personal  Use — Possession  for  Such  Use  Not  Unlawful.— It 
is  not  unlawful  for  a  person  to  purchase  for  his  own  use,  at 
places  where  it  may  be  lawfully  sold,  intoxicating  liquor. 


Digitized  by  VjOOQIC 


900  INDEX.  [Vol.  154. 

INTOXICATiNa  LIQUORS— Continued—  Page 

or  have  such  liquor  in  his  possession  for  such  use,  and  a  car- 
rier who  delivers  to  a  person  for  his  personal  use  an  inters 
state  shipment  of  liquor  that  was  purchased  at  the  place  of 

shipment  does  not  violate  any  law  of  this  State.   Id. 462 

IL  Purchase  of  by  Agents  of  Foreign  Liquor  Dealers — ^Regulation. 
— While  the  power  exists  in  the  State  to  regulate  the  business 
of  soliciting  proposals  to  purchase  intoxicating  liquors  by 
agents  of  foreign  liquor  dealers,  this  State  as  yet  has  not 
legislated  on  this  subject  (See  153  Ky.,  784).  Martin  v.  Com- 
monwealth ^  462 

12.  Indictments  Against  Carrier  for  Delivering  in  Violation  of 
Law. — If  the  State  law  prohibits  the  thing  the  carrier  has 
done,  the  indictment  should  charge  in  appropriate  words  a 
violation  of  the  State  law  under  which  the  prosecution  is  in- 
stituted, and  then  if  the  Webb-Kenyon  Act  is  applicable  to 
the  transaction  when  treated  as  an  interstate  shipment,  a  con- 
viction may  be  had  upon  sufficient  evidence  that  the  State  law 
has  been  violated.  Id „ 463 

13.  Validity  of  Section  2569-a  of  Kentucky  Statutes. — This  section 
is  valid  in  every  state  of  case  when  applied  to  intrastate  ship- 
ments, but  is  invalid  when  applied  to  interstate  shipments, 
unless  the  interstate  shipment  is  intended  to  be  received  or 
used  in  violation  of  some  law  of  the  Stata    Id 463 

14.  Where  facts  are  shown  ft*om  which  the  Jury  may  infer  that  the 
defendant  sold  the  whiskey  to  the  witness,  a  conviction  will 
be  sustained,  although  the  defendant,  himself,  testified  that 
he  did  not  sell  it,  and  had  no  interest  in  it  Salings  v.  Com- 
monwealth    — _  758 

15.  Instructions.— An  instruction  telling  the  jury  that  if  they  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the 
transaction  detailed  by  the  witnesses  was  a  scheme  or  de- 
vice to  evade  the  local  option  law,  was  not  misleading  or  im- 
proper.   Id.   »   758 

16.  Local  Option  Law — ^Place  of  Sale — Evidence — Peremptory  In- 
struction.— Where  the  purchaser  of  whiskey  gives,  in  local  op- 
tion territory,  to  the  member  of  a  firm  engaged  in  business 
where  the  local  option  law  is  not  in  force,  an  order  to  send 
him  a  gallon  of  whiskey,  the  sale  takes  place  at  the  point 
where  the  whiskey  is  delivered  to  the  express  company,  and 
not  at  the  place  where  it  is  delivered  by  the  express  company 
to  the  purchaser,  in  the  absence  of  any  understanding  or 
agreement  between  the  seller  and  the  purchaser  that  the 
whiskey  is  not  to  be  paid  for  until  actually  delivered  to  the 
purchaser,  in  which  event  the 'sale  takes  place  at  the  point 
where  delivery  is  made  by  the  express  company,  and  if  such 
delivery  be  made  in  local  option  territory,  the  seller  is  liable 
under  the  local  option  act  Josselson  v.  Commonwealth 795 
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17.  Act  of  1912 — Instructions. — Tbe  Act  of  1912,  making  it  unlawful 
to  purchase  or  procure  Intoxicating  liquors  as  the  a%;ent  of 
the  seller  or  buyer*  refers  to  the  purchase  or  procurement 
of  it  in  prohibited  territory.  Id ,  796 

JEOPARDY— See  Criminal  Law,  8-9. 

JUDGMENT— See  Appeal;  Criminal  Law,  5;  Married  Women; 
Verdict;  Executors;  Finding  of  Chancellor— 

1.  Non  Obstante  Verdicto — Not  Allowed  After  Motion  for  a 
Peremptory  Which  Should  Have  Been  Sustained.— A  party  is 
not  entitled  to  a  judgment  non  obstante  verdicto  where  at 
the  conclusion  of  the  evidence  he  moves  for  a  peremptory 
instruction  and  his  motion  shoald  have  been  sustained.  Con- 
necticut Fire  Insurance  Company  v.  Moore 19 

2.  Vacation  of— New  Trial.— A  Judgment  will  not  be  vacated  or 
a  new  trial  granted  after  the  term  at  which  it  was  rendered, 
except  upon  the  grounds,  or  some  of  them,  provided  by  sec- 
tion 518,  Civil  Code,  and  where  a  petition  for  the  vacation 

of  such  judgment  and  new  trial  and  the  record  of  the  action  ^ 
in  which  the  judgment  was  rendered  made  a  part  of  the 
petition,  show  that  the  petitiouer  was  duly  summoned  in  the 
first  action  and  had  ample  opportunity  to  make  defense,  the 
judgment  will  not  be  set  aside  or  a  new  trial  granted  upon 
the  mere  allegation  that  the  debts  sued  on  had  beeu  paid 
before  the  judgment  was  rendered;  there  being  no  fraud  al- 
leged in  the  procurement  of  the  judgment.  Beasley,  et  aL  v. 

8.  Petition  for  Vacation  of — Conclusicm  of  Pleader. — The  allega- 
tion that  the  petitioner  did  not  discover  that  the  judgment 
had  been  rendered  until  after  the  term  at  which  it  was  en- 
tered, and  that  he  could  not  by  reasonable  diligence  have 
sooner  discovered  the  fact,  is  a  mere  conclusion  of  the 
pleader,  and  is  disproved  by  the  admissions  of  the  petition 
and  the  record  in  the  former  action;  therefore,  a  demurrer  to 
the  petition  was  properly  sustained.  Id 287 

4.  Former  Conviction. — ^A  plea  of  former  acquittal  or  conviction 
will  avail  as  a  bar  whenever  the  facts  charged  in  the  second 
indictment  would,  if  proved,  have  prevented  a  legal  convic- 
tion upon  the  prior  indictment  under  which  the  prisoner  has 
been  acquitted  or  convicted.  Louisville  &  Nashville  Railroad 
Company  v.  Commonwealth  294 

6.  Estoppel. — Where,  in  an  action  by  a  father  against  his  chil- 
dren to  quiet  his  title  to  a  particular  tract  of  land,  the  chil- 
dren claim  under  a  deed  from  their  father  to  their  mother 
covering  the  land  in  controversy  and  also  other  lands,  they 
may  confine  their  answer  and  counterclaim  to  the  land  in 
controversy,  and  their  failure  to  litigate  with  him  the  title  to 
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another  tract  of  land,  though  embraced  In  their  deed,  does  not 
preclude  them  from  thereafter  asserting  title  thereto  in  an- 
other action  by  blm  wherein,  for  the  first  time,  the  title  Is 
called  In  question.  Newman  v.  Newman,  et  al 300 

6.  When  Should  Not  Be  Reversed — ^Instruction — Variance. — 
The  defendant  was  charged  with  stealing  the  property  of 
Stuart  Robblns.  The  proof  showed  that  the  property  belonged 
to  Stewart  Roberts.  The  court  In  his  Instructions  used  the 
two  names  Interchangeably,  the  defendant  not  having  been 
mislead  In  any  way,  or  prejudiced.  Held,  that  the  judgment 
should  not  be  reversed.  Sutton  v.  Commonwealth .-. 799 

7.  When  Will  Not  Be  Reversed — Evidence. — The  circuit  court 
having  ruled  out  certain  Improper  questions  asked  a  witness,  a 
reversal  will  not  be  had  where  the  witness  simply  failed  to 
prove  the  facts,  which  the  Commonwealth  Attorney  sought  to 
show.  Id ^ 799 

8.  Action  to  Enforce  Collection  of — Defense. — In  an  action  to  en- 
force collection  of  a  Judgment  an  answer  by  defendant  denying 
that  such  a  judgment  as  Is  sought  to  be  enforced  exists.  Is 
a  good  defense.  International  Harvester  Company  v.  Common- 
wealth   ^^  838 

9.  Pleading — Defense. — ^An  allegation  that  the  judgment  sought 
to  be  enforced  was  entered  without  service  of  process  upon 
defendant  or  any  officer  or  agent     of     defendant,  presents 

a  good  defense.  Id _.  838 

10.  Conclusiveness  of. — A  judgment  of  the  lower  court  which  has 
been  affirmed  by  this  court  Is  conclusively  binding  upon 
the  parties.    Stratton  &  Terstegge  Company  v.  Meriwether....  840 

11.  Construction  of. — Judgments  should  be  reasonably  construed 
and  enforced  so  as  to  carry  out  the  spirit  as  well  as  the  letter 

of  the  judgment    Id _  840 

JUDICIAL  NOTICE— See  Evidence,  10. 

JUDICIAL  SALES — See  Executors  and  Administrators;  Vendor 
and  Purchaser — 

1.  If  a  judicial  sale  as  made  was  authorized  under  any  one  sec- 
tion Of  the  Code,  It  Is  a  valid  sale,  although  the  parties  may 
through  caution  or  carelessness,  also  have  attempted  to  join 
other  or  additional  unauthorized  grounds  for  the  sale.  Caulder, 

et  al.  V.  Chenault's  Executor 777 

2.  Sale  01  Land  for  Re-investment — Jurisdiction. — Where  the 
mother  owned  absolutely  an  undivided  interest  In  a  farm, 
and  the  remaining  Interest  therein  was  owned  by  her  children 
subject  to  the  mother's  right  of  dower  and  said  farm  was 
Indivisible,  and  It  was  shown  to  be  to  the  Interest  of  all  the 
parties  to  sell  It  and  re-Invest  the  proceeds  In  other  land,  the 
circuit  court  had  jurisdiction  under  section  491  of  the  Civil 
Code  to  order  a  sale  for  that  purpose.  Id 777 
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Page* 
JURY— ^ee  Criminal  Law;  Homicide;  Trial;  Verdict— 

1.  Grand  and  Petit  Jurors — How  Obtained — Action  of  Trial 
Court  Directing  Sheriff  to  Summon  Bystanders — Exhaustion  of 
Regular  Panel.— The  action  of  the  trial  court  in  directing  the 
sheriff  to  summon  bystanders,  after  the  regular  panel  had 
been  exhausted  is  expressly  permitted  by  section  2247  of  the 
Kentucky  Statutes.  That  section  seems  to  give  the  trial  court 
the  discretion  either  to  draw  the  names  from  the  drum  or 
wheel  case,  or  direct  the  summoning  ot  bystanders.  Thurman 

V.    Commonwealth   x 555 

2.  Alleged  Misconduct  of  Juror. — ^Where  a  statement  of  a  Jutor 
was  merely  an  expression  of  disapproval  at  appellant's  course 
in  changing  his  testimony  at  the  second  trial,  it  cannot  be 
said  to  indicate  that  he  had  made  up  his  mind  as  to  appel- 
lant's guilt.  (For  former  opinion,  see  152  Ky.,  791).  Elliott  v. 
Commonwealth  „ _ ~..  696 

LACHES— See  Lis  Pendens;  Specific  Performance. 

LAND— See  Dower;  Homestead;  Partition;  Executors  and  Admin- 
istrators; Judicial  Sales— 

1.  Action  to  Quiet  Title — Deed— Lands  Covered  By— Evidence. 
— In  an  action  by  the  father  against  his  children  to  quiet 
title  to  a  tract  of  land,  evidence  examined,  and  held  that  a 
deed,  which  the  father  made  to  his  wife,  covered  the  land 

in  controversy.  Newman  v.  Newman,  et  aL... 300 

2.  Action  for  Trespass — ^Pleading. — When  the  petition  avers  that 
the  plaintiff  is  the  owner  of  the  tract  of  land  in  controversy 
and  the  defendant  by  his  answer  denies  this,  and  alleges  that 
he  is  the  owner  of  the  land,  the  afBrmative  matter  in  the  an- 
swer is  only  an  affirmative  traverse  of  the  allegations  of  the 
petition  and  no  reply  is  necessary.  Higdon  v.  Wayne  County 
Security    Company    337 

3.  Issue  as  to  Title — When  Transfer  to  Equity  Improperly 
Made. — The  issue  as  to  the  title  to  the  land  being  an  ordinary 
issue  on  which  the  other  issues  in  the  action  depended,  the 
circuit  court  improperly  transferred  the  action  to  the  equity 
docket,  thus  denying  to  the  defendant  a  trial  by  jury.  Id 337 

4.  Adverse  Possession — Evidence. — In  an  action  involving  title 
to  timber  on  certain  lands,  evidence  of  adverse  possession  by 
the  defendants'  grantors  examined,  and  held  sufficient  to  take 
the  case  to  the  jury,  and  to  sustain  a  verdict  in  favor  of  the 
defendants.  Kentucky  Coal  and  Timber  Development  Com- 
pany V.  Carroll  Hardwood  Lumber  Company,  et  al 523 

5.  Adverse  Possession — Instruction. — In  an  action  involving  title 
to  timber  on  certain  lands,  instructions  examined  and  held 
properly  to  present  the  question  of  adverse  posaession.  Id. —  523 
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6.  Timber  —  Severance  —  Title  —  Parol  Evidence  —  Pleading.  — 
Where  a  contract  for  the  sale  of  timber  is  silent  as  to  its 
severance  from  the  soil  and  the  time  of  removal,  parol  evi- 
dence of  the  intention  of  the  imrties  is  admissible  without  a 
plea  of  forfeiture.  Id 623 

7.  Timber — Severance — Title. — Where  a  contract  for  the  sale  of 
timber  is  silent  as  to  its  severance  from  the  soil,  the  intention 
of  the  parties  may  be  shown  by  parol  evidence,  and  if  It  ap- 
pears from  the  situation  of  the  parties  and  from  the  circum- 
stances surrounding  them  that  a  severance  of  the  timber  from 
the  soil  was  contemplated  at  the  time  of  the  execution  of  the 
contract,  the  title  of  the  vendee  will  be  defeated  unless  he  cuts 
and  removes  the  timber  from  the  land  within  a  reasonable 
time,  and  a  delay  of  fourteen  years  will,  as  a  matter  of  law, 
work  a  forfeiture  of  the  title.  Id 623 

8.  Timber— Severance — Time  for  Removal. — ^Where  a  contract 
for  the  sale  of  timber  is  silent  as  to  its  severance  and  time 
for  removal,  but  the  parties  agree  that  the  vendee  is  not  to 
cut  and  remove  the  timber  until  a  certain  land  company  be- 
gins to  operate  in  that  vicinity,  the  vendee  has  a  reasonable 
time  thereafter  within  which  to  cut  and  remove  the  timber 
from  the  land.  Id ^ ^  623 

9.  Timber — ^Severance — Title — Instruction. — ^Where  in  an  action 
involving  the  title  to  timber,  defendants  claim  the  title  by 
virtue  of  a  deed  executed  fourteen  years  prior  to  the  bringing 
of  the  action,  it  was  error  to  assume  in  the  iustructions  that 
the  defendants  had  title,  when  there  was  evidence  tending  to 
show  that  at  the  time  of  the  execution  of  the  deed  a  severance 
of  the  timber  from  the  soil  was  contemplated  by  the  parties, 
and  that  the  defendants  had  failed  to  cut  and  remove  it  within 

a  reasouable  time.   Id _  623 

10.  Title — Adverse  Possession — Evidence. — Where  plaintiff  relies 
on  certain  patents  and  defendants  rely  on  the  adverse  posses- 
sion of  a  remote  grantor,  it  was  not  error  to  direct  a  verdict 
in  favor  of  plaintifT  as  to  the  land  covered  by  his  patents, 
when  the  evideuce  failed  to  show  that  the  defendants'  grantor 
marked  out  a  boundary  and  entered  upon  the  lands  covered 
by  the  patents  prior  either  to  the  time  that  the  patents  were 
Issued  or  the  surveys  made.  Id 623 

11.  Excluded    by    the    Petition — Peremptory    Instruction — Error. 
^    — ^It  is  error  to  direct  a  verdict  in  favor  of  plaintiff  for  lands 

excluded    by   the   petition.    Id _  624 

12.  Patents — ^Location — Evidence. — Where  the  evidence  of  the  lo- 
cation of  certain  old  patents  is  so  vague,  indefinite  and  uncer- 
tain as  to  make  their  location  a  matter  of  mere  guess  work,  it 
is  not  error  to  refuse  to  submit  to  the  jury  the  question  of 
their    location.    Id 524 

13.  Condemnation  Proceeding — County  Court  Without  Jurisdiction 
to  Try  Title.— In  a  proceeding  in  the  county  court  to  condemn 
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land  for  a  railroad  right  of  way»  answer  having  been  filed  by 
each  claimant  asserting  sole  ownership  in  the  land,  and  deny- 
ing title  in  the  other,  and  a  Jury  has  assessed  the  damages 
for  the  right  of  way,  the  county  court  undertook  to  determine 
the  rights  of  the  adverse  claimants  of  the  land  to  the  fund 
and  to  dispose  of  it  as  those  rights  might  appear  to  that  court, 
when  appellant  filed  in  the  circuit  court  a  petition  for  a  writ 
prohibiting  the  county  court  from  trjring  the  issue  as  to 
title,  and  asking  a  transfer  of  the  action  to  the  circuit  court. 
Held,  the  county  court  being  without  Jurisdiction  to  try  the 
question  of  title,  the  writ  should  have  been  granted,  and  it  was 
error  to  sustain  a  demurrer  to  the  petition.  Dickerson  v.  Wm. 
Goocey,    County    Judge    685 

14.  County  Court  Without  Jurisdiction  to  Try  Title — ^Transfer  to 
Circuit  Court. — Except  in  the  matter  of  land  partition  and  con- 
demnation the  statutes  confer  no  Jurisdiction  upon  the  county 
court  that  relates  directly  to  land,  and  in  partition  and  con- 
demnation it  is  clear  that  the  county  court  Jurisdiction  does 
not  go  to  the  title  of  the  land  involved.  Upon  motion  of  either 
party  the  county  court  should  have  transferred  to  the  circuit 
court  this  cause  when  the  damages  were  assessed  in  order 
that  the  circuit  court  might  try  the  question  of  title  and  dis- 
pose of  the  fund  accordingly.    Id.  686 

15.  Parol  Purchase — Rent. — ^Where  one  takes  possession  of  land 
under  a  parol  purchase  of  same,  although  he  cannot  defeat  an 
action  for  its  recovery  by  the  holder  of  the  legal  title,  or  en- 
force a  specific  performance,  he  has  a  resisting  equity,  which 
entitles  him  to  a  lien  upon  the  land  for  the  consideration  paid 
for  it  and  the  enhanced  value  given  the  land  by  such  lasting 
and  valuable  improvements  as,  he  may,  in  good  faith,  have 
put  upon  it,  but  is  chargeable  with  rent  during  his  occupancy 
thereof.  Coffey,  et  aL  v.  Humble,  et  al 708 

16.  Rent— How  Regulated.— In  adjusting  the  rights  of  the  parties 
under  the  above  rule,  the  correct  rule  as  to  the  quantum  of 
rents  is  that  they  should  be  regulated  by  the  Interest  on  the 
consideration  and  on  the  value  of  the  improvements,  being 
neither  greater  nor  less  than  their  united  amount.  Id.. 708 

LARCENY — See  Indictment — 

L  Horse  Stealing— Verdict.~Proof  showing  that  the  defendant 
was  present  when  the  horse  was  stolen  and  carried  away; 
that  he  assisted  in  disposing  of  the  property,  and  claimed 
a  half  interest  in  the  horse,  a  verdict  finding  him  guilty,  will 
not  be  disturbed,  his  own  explanation  of  the  circumstances  not 
being  satisfactory.  Johnson  v.  Commonwealth 742 

2.  Horse  Stealing— Canying  to  Another  County.— If  a  horse  is 
stolen  in  one  county  and  carried  to  another,  the  thief  may  be 
prosecuted  in  either  county  for  larceny,  as  there  is  a  new 
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asportation  in  each  county  to  which  the  stolen  property  la 
carried.  Id.  ^  ^  742 

3.  Bvldence  of — Competency. — ^When  the  defendant,  has  in  his 
possession  soon  after  the  theft  a  large  sum  of  money,  when 
be  had  none  before,  this  is  a  competent  fact,  though  the  money 
he  so  had  is  not  identified  with  that  stolen.  Davis  y.  Common- 
wealth     774 

4.  Taking  and  Carrying  Away  Different  Articles  at  Different 
Times — Instructions. — ^Whlle  two  larcenies  cannot  be  added  to- 
gether so  as  to  sustain  the  charge  of  grand  larceny  the  eii- 
denoe  connects  appellant  with  taking  two  automobile  tires 
worth  $40  apiece,  and  whether  he  made  one  or  two  trips  for 
them  he  was  guilty  in  either  event  For  these  reasons  the 
objection  to  the  instruction  is  not  well  taken.  The  instruc- 
tion directing  his  conviction  if  the  jury  believed  he  "unlaw- 
fully and  feloniously,  took,  stole  and  carried  away  the  various 
articles  enumerated  in  the  indictment  of  the  aggregate  value 
of  $106,  or  of  any  of  said  property  of  the  value  of  $20 

or  more."     Woodford  v.  Commonwealth .....-....•.-«-_  818 

LEGISLATIVE  ACT— See  Railroads;  Commission  Form  of  Gov* 
emment  Act 


LESSOR  AND  LESSEE— «ee  Contracts. 
LBTTDRS— PROOF  OF  CONTENTS— See  Evidence. 
UCEN8BE&-See  Railroads. 

LICENSES— ^ee   Intoxicating  Liquors;    Tioation — 

1.  Revocation  of.— A  municipality  may  make  It  a  condition  in 
granting  a  liquor  license,  that  it  shall  be  revoked  by  the 
Mayor  if  the  licensee  shall  be  convicted  of  violating  the  ordi- 
nance by  keeping  his  sfiloon  open  on  Sunday.  Cassidy,  et  al. 

V.   Drake 25 

2.  Revocation  of — Ministerial  Duty. — ^Where  a  municipal  or- 
dinance provided  that  a  liquor  license  should  be  revoked 
by  the  Mayor  upon  a  conviction  of  the  licensee  for  sell- 
ing liquor  on  Sunday,  the  Mayor  performed  a  mere  ministerial 
duty  in  revoking  the  license,  and  it  was  not  necessary  for  him 
to  give  the  licensee  notice,  or  a  hearing,  before  the  license 
could  be  revoked.  Id 25 

8.  Revocation  of  on  Conviction  of  Bar  Tender.— Where  a  bar 
tender  appeared  in  person  at  the  city  clerk's  olBce  and  rep- 
resented to  the  clerk  that  he  was  the  owner  of  the  saloon,  and 
received  the  license,  signing  for  it  in  the  name  of  the  owner, 
and  executed  a  bond  in  the  name  of  the  owner,  without  dis- 
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closing  the  fftct  that  he  was  the  bar  tender*  and  a  different 
i:  person,  the  conviction  of  the  bar  tender  for  selling  liquor  on 

Sunday  is  sufficient  to  authorize  a  revocation  of  the  license 
^  which  had  been  taken  by  the  bar  tender  in  the  name  of  the 
^  real  owner.  Id 26 

LIENS — See  Animals;  Vendor  and  Purchaser;  Mortgages. 

LIMITATION— See  Adverse  Possession;  Damages;  Partition; 
Venue — 

1.  Adverse  Possession — ^Notice — ^Tenancy  In  Common. — To  set 
the  statute  of  limitations  in  motion  in  favor  of  one  cotenant 
against  another,  actual  notice  of  adverse  holding  or  such  open 
and  notorious  claim  of  ownership  or  exercise  of  such  claim 
of  right  as  to  Justify  the  inference  of  adverse  possession,  must 
be  brought  home  to  the  disseized  cotenant.  Wilson  v.  Hoover, 

2.  Statutes  of  Have  No  Extra-Territorial  Force. — Statutes  of 
Limitation  are  of  State  regulation  and  are  founded  on  State 
policy.  Such  statutes  have  no  extra-territorial  force  or  oper- 
ation for  which  reason  foreign  Jurisdictions  are  not  bound  by 
them;  hence  the  doctrine  in  respect  to  the  limitation  of 
actions  is  that  the  law  of  the  forum  governs;  and  this  is  true 
whether  the  action  is*  ex  contractu  or  ex  delicto.  Louisville  & 
Nashville  Railroad  Company  v.  Burkhart 93 

3,  Period  of  in  Kentucky  and  Indiana— Action  for  Personal  In- 
juries.—Although  a  general  law  of  the  State  of  Indiana  fixes 
two  years  as  the  period  of  limitation  for  the  bringing  of  an 
action  to  recover  damages  for  a  personal  injury  sustained  in 
that  State,  as  in  Kentucky  the  period  of  limitation  as  to  such 
an  action  is  one  year,  in  order  to  enable  the  plaintiff  to  re- 
cover in  the  latter  State  for  a  personal  injury  sustained  in 
Indiana,  he  must  bring  the  action  within  the  year  next  after 
the  injury  was   received.   Id 93 

4,  Statutes — Construction  —  Coverture.  —  The  Weissinger  Act 
(Sees.  2127-2128  Ky.  Stats.),  did  not  remove  that  disability  of 
coverture  which  prevents  the  running  of  the  statutes  of  limi- 
tation against  one  under  the  disability  of  coverture.  Smith's 
Exr.,  et  al.  v.  Johns 276 

6.  Accrual  of  Cause  of  Action. — ^An  action  by  the  wife  against 
the  estate  of  her  husband  for  an  accounting  of  rents  received 
by  him  from  her  separate  estate  does  not  accrue  until  his 
death.  Id 276 

6.  Payment  of  Mortgage. — ^The  claim  of  one  discharging  a  mort- 
gage without  taking  an  assignment  is  barred  by  the  five  year 
statute  of  limitations.  Letton's  Admr.,  et  al.  v.  Rafferty,  et  al.  278 
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1.  Vendor  and  Purchaser. — ^A  lis  pendens  purchaser  from  one 
who  is  a  party  to  the  action,  and  who  has  been  divested  of 
title  by  the  judgment  entered,  acquires  no  title,  and  where  his 
Tender,  for  a  period  of  nearly  twenty  years,  contests  the  ac- 
tion without  raising  the  plea  of  fraud,  the  lis  pendens  pur- 
chaser is  precluded  by  the  judgment,  and  cannot  attack  the 
judgment  and  the  subsequent  proceedings  on  the  ground  of 
fraud.    Roberts  v.  Cardwell  483 

2.  Laches — ^Adverse  Possession. — ^Though  a  purchaser  pendente 
lite  is  bound  by  any  judgment  that  may  be  rendered  against 
the  person  from  whom  he  purchased,  yet  where  there  is  an 
unreasonable  delay  in  the  prosecution  of  the  suit,  a  party  may 

,  lose  the  benefit  of  the  lis  pendens  and  deprive  himself  of  any 
remedy  against  a  bona  fide  purchaser,  and  such  purchaser 
may  rely  upon  the  statute  of  limitaQons.    Id 483 

LIVE  STOCK — See  Carriers;  Animals. 

LOAN&— See  Insurance,  Life. 

LOCAL  OPTION — See  Intoxicating  Liquors;  Criminal  Law;  Venue. 

LOCAL  OPTION  ELECTION— 

1.  County— Petition— Sufficiency. — ^When  a  local  option  election 
is  sought  in  an  entire  county,  the  petltftm  should  be  signed 
by  a  number  of  voters  equal  to  25  per  cent  of  the  votes  cast  in 
each  of  the  precincts  at  the  last  preceding  general  election. 
Gover,  et  aL  v.  Newton,  et  al.  47* 

2.  Precinct — ^Transfer  of  Territory  and  Population — ^Petition— Re- 
quisite Number  of  Signers. — Where  after  the  next  preceding 
general  election  a  new  county  is  formed  and  a  portion  of  the 
territory  and  population  in  a  precinct  in  an  old  county  is 
transferred  to  the  new  county,  it  is  only  necessary  that  the  pe- 
tition asking  for  a  local  option  election  in  the  old  county  be 
signed  by  a  number  of  voters  in  the  precinct  equal  to  25  per 
cent  of  those  who  voted  at  the  next  preceding  general  elect- 
tion,  and  still  remain  in  the  precinct.    Id. 479 

3.  Petition— Right  of  Petitioners  to  Withdraw  Their  Names.— 
Persons  who  sign  a  petition  for  a  local  option  election  may 
withdraw  their  names  from  the  petition  at  any  time  before 

it  is  acted  on  by  the  coimty  court    Id. 479 

4.  Submission  of  Case — Subsequent  Hearing  of  Evidence — Right 
of  Petitioner  to  Withdraw. — ^Where  on  petition  for  the  calling 
of  a  local  option  election  the  case  is  submitted,  the  hearing  of 
evidence  thereafter  on  a  disputed  question  of  fact  renders  in- 
effective the  order  of  submission,  and  does  not  deprive  a  peti- 
tioner of  the  right  to  withdraw  his  name  from  the  petition  be- 
fore it  is  finally  acted  on.    Id. . 480 
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LOOKOUT  DUTY— See  Rallroa&s.  Page 

MALICIOUS  PROSECUTION— 

1.  Byidence — Failure  of  Proof — ^Peremptory. — ^Where  in  an  ac- 
tion for  malicious  prosecution  it  appears  that  plaintiff  has 
been  prosecuted  by  defendant  on  several  charges  of  breach  of 
the  peace,  and  there  is  nothing  in  plaintiff's  eyidence  to  show 
that  it  relates  to  the  prosecution  for  which  damages  are 
sought,  there  is  a  failure  of  proof  and  a  peremptory  instruc- 
tion in  favor  of  the  defendant  is  proper.  Holtman  v.  Bullock..  634. 

2.  Evidence — Record  of  Another  Prosecution — Not  Receivable. — 
in  an  action  for  damages  for  malicious  prosecution,  the  record 
of  a  prosecution  different  from  that  for  which  damages  are 
sought,  was  properly  excluded.    Id 634 

MANDAMUS— 

Public  Records — Inspection. — ^A  citizen  and  taxpayer  of  a  city  of 
the  first  class,  having  an  Interest  in  the  records  of  the  city 
engineer's  office,  has  a  right  to  inspect  them  under  reason- 
able terms  and  conditions,  and  where  he  is  refused  this  right, 
mandamus  will  lie,  even  though  the  inspection  is  desired  for 
purposes  of  a  pending  suit  against  the  city.  Barrickman  v. 
Lyman,  City  Engineer,  et  al 630 

MANSLAUGHTER-HSee  Homicide. 

MARRIAGE— See  Criminal  Law,  11. 

MARRIED  WOMEN— 

Personal  Judgment  Against — ^When  May  Be  Rendered — ^Rights  oC 
Married  Women. — A  personal  judgment  may  properly  be 
rendered  against  a  married  woman  whether  sued  Jointly  with 
her  husband  or  singly,  if  the  obligation  be  one  for  which  she  is 
Individually  liable  otherwise  than  as  a  surety.  Since  the 
adoption  of  section  2128,  Kentucky  Statutes,  a  married  woman 
has  every  right  to  acquire,  hold  and  dispose  of  property,  real 
or  personal,  and  to  contract,  sue  and  be  sued,  possessed  by 
the  husband,  "except  that  she  may  not  make  any  executory 
contract  to  sell  oi  convey,  or  mortgage  her  real  estate,  un- 
less her  husband  Join  in  such  contract;"  nor  can  she  be- 
come a  surety.  Fain,  et  al.  v.  Heathman,  et  aL 174. 

MASTER  AND  SERVANT— See  Mines  and  Mining— 

1.  Personal  Injury — Approximate  Cause — Evidence  —  Peremp- 
tory .—Where  a  servant  was  injured  oy  a  hand  car  moved  by 
another  servant  of  the  master,  pursuant  to  an  order  of  the 
foreman,  the  evidence  examined  and  neld  that  the  question 
of  whether  or  not  the  giving  of  the  order  was  the  approxl- 
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mate  cause  of  plaintiff's  iniury  is  for  the  Jury.  Chesapeake  & 
Ohio  Railway  Company  v.  Laney 39 

2.  Negligence  of  Superloi^-When  Master  Liable.— A  senrant  can- 
not recover  of  the  master  for  the  negligence  of  a  superior 

in  the  same  department,  unless  the  negligence  be  gross.    Id.....    39 

3.  Blasting— Injury  to  Servant — ^When  Master  Not  Liable — Ordi- 
nary Care. — ^When  due  notice  is  given  of  an  intended  blast, 
and  the  servant  understanding  the  danger,  imdertakes  to  pro- 
test himself,  the  master  is  not  responsible  if  the  servant  is 
injured  by  reason  of  his  own  want  of  precaution,  it  not  ap- 
pearing that  the  master  saw  his  danger  and  coUld  have 
averted  it  by  ordinary  care.  Corley's  Admx.  v.  Green-Marks 
Concrete   Company   45 

4.  Action  for  Damages— Farmer  Opinion — ^Evidence  SuppUed — 
Negligence. — In  an  action  by  a  servant  for  damages  the  judg- 
ment awarding  damages  was  reversed  upon  a  former  appeal 
for  failure  of  evidence,  but  upon  the  present  appeal  the  evi- 
dence pointed  out  was  supplied,  there  is  no  error  in  the  in- 
structions and  the  Judgment  complained  of  was  properly  ren- 
dered.  Green   v.   Bums 99 

5.  Rule-  as  to  Discharge  of  Employees — Unwritten  Rule — ^Ab- 
sence of  Notice  to  Employee — Instructions. — While  the  for- 
mer opinion  indicated  that  there  should  have  been  an  in- 
struction as  to  the  existence  of  a  rule  which  authorized  the 
discharge  of  employees  who  were  habitually  garnished,  the 
nature  of  the  instruction  was  not  Indicated,  and  for  this  rea- 
son the  question  will  not  be  deemed  to  have  been  settled  in 
that  opinion.  It  would  be  unfair  for  a  company  to  have  un- 
written or  secret  rules  under  which  an  employee  might  be  dis- 
charged without  notice,  and  the  idea  expressed  in  the  instruc- 
tion given  has  been  approved  by  this  court.  (See  107  Ky.,  233). 
Louisville  &  Nashville  Railroad  Company  v.  Cox 100 

6.  Evidence  Upon  Another  Trial. — Upon  another  trial  appellant 
may  prove  any  fact  connected  with  appellee's  use  of  the 
ladder  that  may  tend  to  show  his  knowledge  of  its  defective 
condition  before  or  when  the  injury  was  received.  East  Ten- 
nessee Telephone  Company  v.  Jeffries 267 

7.  Evidence — Instructions. — ^In  addition  to  the  instructions  set 
out  in  the  opinion,  the  Jury  should  be  directed  to  find  for  de- 
fendant unless  they  believe  from  the  evidence  the  ladder 
broke  or  by  reason  of  its   defective  condition  came  apart 

Id. 267 

8.  Order  of  Superior— Effect  of— Contributory  Negligence.— 
Where  a  wrecking  crew  5bund  for  a  wreck  two  and  one-half 
miles  distant  is  composed  of  twenty-five  or  thirty  men,  and 
It  is  necessary  for  some  of  them  to  find  places  on  the  engine 
elsewhere  than  in  the  cab,  an  order  by  the  foreman  in  charge 
to  "ride  the  engine"  authorizes  one  of  their  number  to  make  a 
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choice  between  riding  alone  on  the  croaa-beam  of  the  pilot  or 
riding  with  others  on  the  coal  on  the  tender,  also  a  poaition 
of  danger,  and  therefore  to  take  a  position  on  the  crosa-beanit 
unless  such  position  was  so  obviously  dangerous  that  an  ordi- 
narily prudent  person  would  have  refused  to  take  it  Illinola 
Central  Railroad  Company  v.  Carter 373 

9.  Dangerous  Place — Order  of  Superior — Obvious  Danger. — 
Where  the  engineer  of  an  engine  bound  for  a  wreck  has  been 
informed  of  the  wreck  and  knows  where  it  is,  and  the  wreck 
is  only  two  and  one-half  miles  distant  and  the  track  between 
the  engine  and  the  wreck  is  dosed,  and  no  other  collision  is 
to  be  antltipated,  it  cannot  be  said  as  a  matter  of  law  that 
the  position  of  one  who,  in  obedience  to  the  order  of  the  Cnrfr* 
man  in  charge  to  "ride  the  engine,**  securely  fixes  hmisetf  on 
the  crossbeam  of  the  pilot  in  preference  to  riding  with  other 
employees  on  the  coal  on  the  tender,  is  so  obviously  danger- 
ous that  a  person  of  ordinary  prudence  would  have  refused  to 
Uke  it  Id 374 

10.  Injury  to  Servant  While  Engaged  in  Tearing  Down  Old  Build- 
ing—Duty  of  Inspection. — The  law  does  not  impose  upon  the 
master  engaged  in  the  hasardous  work  of  tearing  down  an 
old  building  the  duty  of  inspecting  it  so  that  his  workmen 
may  have  a  safe  place  to  work,  and  in  an  action  by  a  servant 
who  was  injured  from  the  breaking  of  a  beam  upon  which  he 
was  standing  while  engaged  in  tearing  down  an  old  building* 
It  would  be  requiring  too  high  a  degree  of  care  to  say  that  it 
was  the  duty  of  the  master  to  have  known  that  there  was  a 
knot  in  the  particular  piece  of  timber,  or  that  the  knot  ran 
through  the  timber  at  such  an  angle  as  to  make  it  dangero|i8 
to  his  workmen.  Standard  Oil  Company  of  Kentucky  v.  Wat- 
son  -. » 560 

11.  Injury  to  Servant  Caused  from  Defective  Beam  in  Building.— 
While,  if  the  master  knew  the  piece  of  timber  was  defective 
it  was  his  duty  to  warn  him  of  the  defect,  but  there  is  no 
evidence  of  such  knowledge,  and  it  would  be  unreasonable  to 
require  a  master  to  examine  every  timber  in  an  old  house  that 
was  being  torn  down.  Id 560 

12.  Action  by  Servant  for  Personal  Injury— Evidence — ^Peremp- 
tory Instruction. — In  order  to  hold  appellant  liable  for  dam- 
ages, it  would  be  necessary  to  show  that  the  foreman  knew 
of  the  knot  in  the  plank,  and  that  it  ran  through  at  such  an 
angle  as  to  make  it  dangerous,  and  that  he  had  not  warned 
appellee  of  these  facts.  There  being  no  evidence  of  such 
knowledge  on  the  part  of  the  master,  the  peremptory  In- 
struction asked  should  not  have  been  given.  Id 5go 

13.  Injury  to  Servant  by  Explosion.— In  an  action  by  a  servant 
against  the  master  for  injuries  received  by  the  explosion  of 
a  metal  cap  while  at  work  receiving  and  disposing  of  refuse 
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and  debris  from  a  tunnel,  the  master  knowing  the  Tefnse  was 
likely  to  have  in  It  one  or  more  caps  or  exploders,  a  thing 
Inherently  dangerous*  it  was  his  duty  to  warn  the  servant  of 
the  danger^  and  this  Is  true  even  If  the  master  was  not  re» 
sponsible  for  the  presence  of  the  caps,  and  by  the  exdrdae  of 
utmost  care  could  not  have  kept  them  out.  Appellee  testiled 
that  he  did  not  know  of  the  presence  of  the  cap,  or  of  the  prob- 
ability that  It  would  be  hauled  out  with  the  muck,  and  that  he 
had  never  been  warned  of  such  danger.  He  had  on\y  been  at 
work  a  short  time,  his  story  is  not  unreasonable  and  the  jury 
liad  a  right  to  believe  him.  Whfle  thens  was  a  conflict  upon 
-  this  point,  there  is  no  ground  for  appellant's  request  for  a  per- 
emptory Instruction.  Thrasher  &  Ounther  v.  Emke. 744 

14,  Injury  to  Servant  by  Bxploslon^-Ixuilmction— Negligence.— - 
It  Is  suflldent  If  the  employers  knew,  or  by  the  exerdse  of 
ordinary  care  could  have  known  of  the  danger  of  caps  or 
exploders  getting  into  the  refuse,  and  negligently  failed 
to  keep  them  out,  or  if  the  servant  was  Ignorant  of  the 
danger,  and  by  the  exercise  of  ordinary  care  could  not  have 
discovered  It,  and  appellanta  failed  to  warn  him.  The  conten- 
tion that  the  court  in  its  IsBtructions  failed  to  require  the 
jury,  as  a  prerequisite  for  finding  for  plaintift  to  believe  he 
knew,  or  could  by  the  exercise  of  ordinary  care  have  known  of 
the  presence  of  the  explosion  Is  not  the  question  here.  Id 746 

15.  Negligence— Instructions.— The  question  of  appellantH'  n^^- 
gence  in  permitting  the  caps  to  be  in  the  mucl^  and  of  appel- 
lee's knowledge  of  the  danger  were  f&iriy  submitted  to  the 
jury.  Id.  .. ,     ■       745 

MEASURE  OF  DAMAGES— See  Contracts;  Carriers;  Trial*  7. 

MENTAL  CAPACITY— See  Evidenoeu 

MINES  AND  MINING — See  Contracts,  16-21-* 

1.  Props — Where  to  be  Furnished— Duty  of  Mine  Owner— 6uV« 
section  7  of  Section  2789-b,  Ky.  Statutes.— It  Is  the  duty  of  ttie 
mlno  owner  to  furnish  props  at  the  place  where  the  miner  Ui 
at  work.  New  Bell  Jellico  Coal  Company  t.  Sowders lOi 

fL  rrops— Negligent  or  Willful  Failure  to  Furnish— Action  for 
Damages— Subsection  7  of  Section  2739-b,  Ky.  Statutea— In  a 
civil  action  for  damages  a  person  Injured  may  recover  of  the 
mine  owner  for  either  a  negligent  or  willful  failure  to  fomUh 
props  as  required  by  subsection  7  of  section  2739-b,  Ky.  Sta^ 
utes.  Id. ■■.■■, 102 

IL  Instructions.— Where  the  mine  owner  fails  to  fnmldi  props 
but  the  miner  nevertheless  continues  at  work,  an  Instruction 
telling  the  jury  to  find  against  the  plaintiff  on  that  account 
unless  they  believed  from  the  evidence  that  the  defective 
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roof  in  the  mine  and  the  dangers  therefrom  were  so  obyious 
as  that  none  but  the  reckless  would  have  remained  therein 
and  proceeded  to  work  thereunder,  is  erroneous  and  prejudi- 
cial. The  correct  rule  is  that  the  owner  is  still  liable,  unless 
the  danger  from  the  lack  of  props  is  not  only  imminent,  but  so 
obvious  that  an  ordinarily  careful  man  would  not  have  worked 

under  the  circumstances.  Id 102 

4.  It  is  the  duty  of  mine  owners  to  exercise  ordinary  care  to 
keep  the  entries  used  by  the  miners  in  reasonably  safe  con- 
dition, and  if  a  miner,  while  in  the  line  of  his  employment, 
is  injured  by  the  failure  of  the  owner  to  perform  this  duty, 
he  may  recover  damages.  Jellico  Coal  Mining  Company  v. 
Woods 683 


MISTAKE— See  Insurance,  Life,  1;  Action,  7. 

MORTGAGES — See  Limitation;    Sureties— 

1.  Payment  by  Third  Party  Without  Assignment— Lien.— One 
who  pays  oft  a  mortgage  without  taking  an  assignment  re- 
quires no  lien.  Letton's  Admr.,  et  al.  v.  Raflerty,  et  al 278 

2.  Executed  by  Married  Woman  to  Secure  Debt  of  Husband. — 
A  mortgage  executed  by  a  married  woman  to  secure  a  debt  of 
her  husband,  will  not  be  adjudged  uhenforcibie  on  the  ground 
that  it  was  procured  by  fraud,  coercion  or  duress,  when  the 
mortgage  was  executed  intelligently  three  days  after  the 
transactions  in  which  it  was  charged  that  the  coercion  was 
exercised,  and  no  claim  of  coercion  was  made  until  after 
the  mortgage  had  passed  into  the  hands  of  a  purchaser  with 
the  acquiescence  of  the  married  woman  in  its  validity.  Mad- 
dox  V.  Rowe,  Assignee ....^ 417 

MOOT  QUESTION— See  Appeal,  12. 

MUNICIPAL  CORPORATIONS— See  Intoxicating  Liquors;  Li- 
censes— Commission  Form  of  Government  Act;   Streets — 

L  Ordinance — ^When  Void.— An  ordinance  passed  by  a  muni- 
cipality cauDOt  be  invalid  upon  any  other  ground  than  its 
illegality.  It  is  not  within  the  province  of  the  court  to  say 
that  a  valid  ordinance  is  unwise  or  impolitic;  those  ques- 
tions must  be  addressed  solely  to  the  General  Council  Gath- 
right,  et  aL  V.  H.  M.  Byllesby  &  Company,  et  al 106 

2.  Ordinance— Discussion  of— It  is  not  for  the  courts  to  say  how 
much  discussion  the  General  Council  should  allow  before 
adopting  an  ordinance,  or  that  parliamentary  rules  of  proced- 
ure should  be  applied  otherwise  than  under  the  ordinary  rules 
of  such  procedure.    Id 106 
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3.  Amendment  of  Ordinances. — Section  2777  of  the  Kentucky 
Statutes,  which  provides  that  no  ordinance  shall  he  altered 
or  amended  in  any  way  except  hy  repealing  it,  was  Intended 
to  prevent  loose  legislation  of  doubtfal  meaning  rather  than 
to  control  parties  in  the  exercise  of  their  rights  under  exist- 
ing ordinances.  Id. ...^ 106 

4.  Granting  of  New  Franchise  Upon  Expiration  of  Original  Fran- 
chise.— Where  a  gas  franchise  expires,  and  the  city  is  re- 
quired under  section  3037-d  of  the  Kentucky  Statutes  to  sell 
a  similar  franchise,  the  owner  of  the  expiring  franchise  is 
the  only  one  that  can  complain  if  the  city  offers  to  sell  a 
new  franchise  different  from  the  one  that  has  expired.  Id 106 

6.  Power  to  Contract  as  to  Existing  Franchise.— A  municipality 
cannot,  in  the  absence  of  express  legislative  authority,  make 
contracts  or  pass  by-laws  which  would  cede  away,  control  or 
embarrass  its  legislative  or  governmental  powers,  or  which 
would  disable  it  from  performing  Its  public  duties;  but  this 
rule  does  not  prevent  the  municipality  from  contracting  with 
the  owner  of  the  franchise  to  waive  a  contract  right.  Id. 106 

6.  Power  to  contract — Where,  under  the  charter  of  a  gas  com- 
pany, the  city  had  the  right  to  purchase  the  plant  at  the  ex- 
piration of  the  charter,  the  city  has  the  power  to  grant  a  new 
franchise  and  to  postpone  the  purchase  of  the  plant  until  the 
expiration  of  the  new  franchise.  Id. 105 

7.  Power  to  Contract  for  Future  Maximum  Rates  for  Electricity. 
— ^Where  a  municipality  expressly  reserves  the  right  to  make 
reasonable  regulations  of  rates  for  electricity,  an  ordinance 
which  provides  that  the  city  will,  in  the  future,  pass  an  ordi- 
nance fixing  maximum  rates  for  electricity  to  which  the 
owner  of  the  franchise  to  furnish  electricity  agrees,  the  ordi- 
nance is  not  illegal  upon  the  ground  that  it  undertakes  to 
commit  the  General  Council,  in  advance,  to  certain  maximum 
rates,  since  the  General  Council  may,  at  any  time,  fix  other 
rates  provided  they  be  reasonable.  Id. ^ 107 

8.  Contract— Public  Policy.— The  act  of  a  muolcipality  which 
has  the  sanction  of  law  cannot  be  against  public  policy.  Id.^..  107 

9.  Franchise  to  be  Sold  After  *'Due  Advertisement"— Under  sec- 
tion 164  of  the  Constitution,  which  provides  that  a  munici- 
pality can  only  sell  a  franchise  "after  due  advertisement"' 
the  court  cannot  question  the  good  faith  of  the  council  in 
fixing  the  length  of  the  advertisement  at  not  less  than  two 
weeks  and  in  two  different  newspapers.  Id lOT 

10.  Sale  of  Franchise — ^Highest  and  Best  Bidder. — ^Under  section 
164  Of  the  Constitution,  which  requires  all  ftanchises  granted 
by  a  municipality  to  be  sold  publicly  to  the  highest  and  best 
bidder,  an  ordinance  which  is  so  drawn  as  to  confine  the  bid- 
ding to  one  person  is  invalid.  Id 107 

11.  Sale  of  Franchise — Exclusive  Bidder. — ^The  mere  fiust,  how- 
ever, that  one  bidder  has,  by  reason  of  his  ownership  of  an 
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existing  franchise,  or  his  capital,  an  advantage  over  other 
bidders,  does  not  make  him  an  ezdusiye  bidder  within  the 
rule  above  laid  down.  Id lO^T 

12.  Franchise  May  be  Confined  to  Territory  Already  Occupied. — 
The  fact  that  an  ordinance  fof  the  sale  of  a  gas  or  electric 
franchise  Is  drawn  so  as  to  cover  only  territory  already  occu- 
pied by  the  pipes  or  wires  of  an  existing  company  will  not  In- 
validate   the    ordinance.    Id ^ 107 

13.  May  Waive  Franchise  Provision.— A  provision  in  the  fran- 
chise of  an  electric  company  prohibiting  it  from  selling  out 
to  a  competitor  may  be  waived  by  an  agreement  between  the 
owner  of  the  franchise  and  the  municipality  that  granted  it. 

Id.   ^   107 

14.  Waiver  of  Franchise — Exclusive  Bidder. — Where  the  ftunchlse 
of  an  electric  company  prohibited  it  from  selling  out  to  a  com- 
petitor, and  the  municipality  offered  to  sell  a  natural  gas 
franchise,  and  agreed  to  waive  the  prohibition  in  favor  of 
the  competitor  of  the  electric  company  in  case  it  should  buy 
the  natural  gas  franchise,  the  ordinance  ofEerlng  the  natural 
gas  franchise  for  sale  did  not  violate  the  rule  against  exclu- 
siveness  in  public  bidding,  since  the  waiver  merely  put  the 
competitor  upon  an  equal  footing  with  other  bidders.     Id 108 

16.  Maintenance  of  Water  Works— When  Customer  Puts  in 
Pipes  for  His  Own  Use — ^Action  by^or  Loss — ^When  Recovery 
May  Be  Had. — A  city  which  maintains  its  own  water  works 
system  must  use  ordinary  care  in  maintaining  its  mains  and 
pipes  in  proper  condition,  and  a  customer  who  uses  the  water 
putting  in  the  pipes  on  his  own  property,  must  use  ordinary 
care  to  keep  them  in  condition.  If  a  loss  occurs  where  both 
the  parties  have  been  negligent  the  plaintiff  cannot  recover 
if  the  loss  would  not  have  occurred  but  for  his  negligence,  un- 
less the  city  after  notice  of  the  trouble  failed  to  use  ordinary 
care  to  avert  the  loss.    Mann  Brothers  v.  City  of  Henderson....  154 

15.  Sewerage  Commission  of  Louisville  Distinct  Corporation — 
Negligence  of^City  Not  Liable  for. — The  sewerage  commis- 
sion of  Louisville  is  a  distinct  and  independent  corporation, 
and  the  city  is  not  liable  for  the  negligence  of  the  servants 
of  the  sewerage  commission.  City  of  Louisville  v.  Frank's 
Guardian  —  254 

17.  Not  Liable  for  Negligence  of  Servants  in  Discharge  of  Govern- 
mental Functions. — A  city  is  not  liable  for  the  negligence  of 
its  servants  in  the  discharge  of  its  governmental  functions. 
The  Bwerage  commission  discharges  a  governmental  function. 

Id.  ..  «  254 

18.  Streets— Duty  of  City  in  Respect  to.— A  city  may  leave  its 
streets,  in  the  condition  in  which  they  were  when  first  estab- 
lished and  set  apart  for  public  use,  although  they  may  then 
have  been  entirely  unimproved,  but  if  it  undertakes  to  Im- 
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proTe  them.  It  must  exercise  ordinary  care  to  put  and  keep 
them  in  reasonably  safe  condition  for  public  travel,  having 
however  a  discretion  as  to  the  character  and  quality  of  the 
repairs  or  improvements  that  it  may  make,  subject  to  the  limi- 
tation that  when  completed  the  streets  will  be  reasonably  safe 
for  public  travel.  Gee's  Admr.  v.  City  of  Hopkinsville 263 

19.  Streets — Liability  for  Unsafe  Places  in. — ^Discretion  as  to  Char- 
acter of  Repair. — A  city  is  only  guilty  of  actionable  negligence 
when  defects  or  unsafe  places  in  a  street  that  it  constructs 
are  the  proximate  cause  of  the  injury  complained  of.  If  the 
street  it  constructs  is  reasonably  safe,  it  is  not  to  be  made 
liable  for  the  failure  to  adopt  other  methods  of  construction 
f»r  the  failure  to  do  something  that  it  might  or  might  not  do 

in   its   discretion.   Id ^..^ 26S 

20.  Bridges — ^Duty  in  Respect  to  Erection  of  as  Part  of  Street. — 
A  city  is  under  no  legal  duty  to  construct  a  bridge  across  a 
river  that  runs  through  it,  and  therefore  its  failure  to  do  so 
cannot  be  made  the  basis  of  an  action  for  negligence,  but  when 
the  city  has  erected  a  bridge,  then  it  must  exercise  ordinary 
care  to  maintain  it  in  reasonably  safe  condition  for  public 
travel.     Id.  SOS 

21.  Not  Liable  in  Damages  for  Death  of  Person  Drowned  in  River 
on  Account  of  Failure  to  have  a  Bridge  on  a  Street. — ^Where  a 
river  traversed  a  city,  and  the  city  had  macadamized  and  put 
in  reasonably  safe  condition  for  public  travel  a  street  on  both 
sides  of  the  river  and  to  the  center  of  the  bed,  it  whs  net 
liable  in  damages  for  the  death  of  a  traveler  who  attempted 
to  cross  the  river  at  the  street  in  the  nightime,  after  a  heavy 
rain  had  swelled  the  usually  shallow  stream  into  a  dangerous 
current  Id.   ^  ~ 263 

22.  Street  Lights — ^Duty  in  Respect  to. — ^A  city  is  under  no  duty  to 
light  its  streets.  It  may,  if  it  chooses  to  do  so,  leave  them  un- 
lighted,  and  cannot  be  made  liable  in  damages  to  a  traveler 
who  is  injured  solely  because  of  its  failure  to  light  them.  Id.  263 

23.  Street  Lights— Duty  in  Respect  to.— Where  there  are  no  de- 
fects or  unsafe  places  in  the  streets,  and  they  are  in  a  reason- 
ably safe  condition  for  public  travel,  the  city  has  a  broad  dis- 
cretion as  to  the  number  and  character  of  the  lights  that  it 
wiU  establish.     Id 263 

24.  Street  Lights— Duty  in  Respect  to. — In  respect  to  the  lighting 
of  streets  a  city  is,  in  no  state  of  case,  required  to  do  more 
than  furnish  such  lights  as  may  be  necessary  to  keep  the  char- 
acter of  streets  that  it  has  constructed  in  a  reasonably  safe 
condition  for  travel.  It  is  not  required  to  furnish  lights  to 
make  safe  that  character  of  streets  that  it  is  under  no  duty 

to   construct  or  maintain,   th  ,  ^ 264 

MURDER— See  Homicide. 
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MUTUAL  BENEFIT  INSURANCE— See  Insurance,  Ufe.  Page 

NBQLIOENCE — See  Damages;  Evidence,  5;  Instructions;  Munici* 
pal  Corporations;  Railroads;  Master  and  Senrant;  Mines  and 
Minings 

1.  Damages — ^Injury  to  One  Contractor  by  Negligence  of  An- 
other.—The  Louisville  Commissioners  of  Sewerage  are  not 
answerable  in  damages  for  an  injury  to  one  contractor 
by  the  negligence  of  another  contractor  for  the  building  of 
a  sewer.  T.  B.  Jones  &  Co.  v.  F^rro  Concrete  Construction 
Company,   et   aL    ».. 47 

2.  Damages — ^Injury  to  Contractor  Engaged  in  Public  Work — 
Liability. — One  contractor  who  injures  another  contractor  by 
his  negligence  is  liable  therefor,  in  the  case  of  a  public  work 
just  as  he  would  be  in  the  case  of  a  private  work.    Id. 48 

NEW  TRIAL — See  Appeal,  10;  Judgment;  Master  and  Servant; 
Verdict;  Trial;  Instructions,  8 — 

3U  Absence  of  Counsel— Continuance.— The  refusal  of  the  circuit 
court  to  grant  the  defendant  a  new  trial  on  the  ground  of 
the  absence  from  the  trial  of  counsel  first  employed  by  him, 
was  not  error,  where  there  was  no  complaint  of  the  absence  (tf 
such  counsel  when  or  before  the  trial  began,  nor  motion  made 
for  continuance  because  of  their  absence.  Clair  v.  Common* 
wealth 711 

S.  Newly  Discovered  Evidence. — A  new  trial  on  the  ground  of 
newly  discovered  evidence  was  properly  refused  when  it  was 
apparent  to  the  court  from  the  record  that  the  witnesses^  Ivy 
whom  defendant  claimed  such  evidence  would  be  furnished, 
were  in  attendance  at  the  trial,  after  being  recognized  at  the 
previous  term  of  court  to  appear  and  testify  in  his  behalt  Id.  711 

8.  Homicide— Absence  of  Witnesses.— It  was,  however,  error  for 
the  court  to  refuse  the  defendant  a  new  trial  on  account  of 
the  absence  of  a  witness,  for  whom  an  attachment  had,  at  the 
previous  term,  been  awarded  because  of  his  failure  to  attend 
court  in  obedience  to  a  subpoena  served  upon  him;  it  being 
made  to  appear,  by  the  defendant's  affidavit,  that  the  testi- 
mony of  such  witness  would  have  corroborated  that  of  the 
defendant  as  to  certain  facts  unknown  to  any  other  witness, 
which  occurred  immediately  before  the  homicide  and  which 
conduced  to  prove  that  deceased  would  then  have  killed  the 
defendant  but  for  the  interference  of  the  witness.    Id. .. 712 

4*  Newly  Discovered  Evidence — Affidavit  Unsupported. — A  mo- 
tion for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence should  be  supported  by  the  affidavit  of  the  witneises 
that  they  will  so  state,  or  by  some  other  evidence  than  the 
affidavit  of  the  defendant.  Woodford  ▼•  Commonwaaifh,  ......      gig 
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NEWLY  DISCOVERED  EVIDENCE— See  New  TriaL  Pa«e 

NON-RESIDENCE — See  Attachment;  Proce8S% 

NOTES— See  Bills  and  Notes. 

NOTICE — See   Banks;    Limitation;    Master  and    Servant,   5. 

NUISANCE— See  Bawdy  House;   Highways— 

1.  Police  Regulations  to  Protect  Health  of  Public— Unsanitary 
Dwellings— Proceeding  in  Police  Court  to  Remedy  Nuisance — 
Notice.— Under  statutory  authority  to  make  all  police  regu- 
lations to  secure  and  protect  the  health  and  safety  of  the 
public,  and  to  define  and  suppress  nuisances,  the  city  may 
by  ordinance  provide  that  houses  intended  for  dwelling  pur- 
poses which  are  so  unsanitary  or  out  of  repair  as  to  be 
unfit  for  habitation  or  unsafe  for  occupation  or  dangerous 
to  the  public  or  injurious  to  the  health  or  morals  of  the 
community,  shall  not  be  rented  or  leased,  and  to  provide  that 
the  owner  may  be  fined  in  a  proceeding  in  the  police  court 
if  he  fails  to  remedy  the  nuisance  within  twenty  days  after 
notice  so  to  do.  Polsgrove,  Mayor,  et  al.  v.  Moss 44)8- 

2.  Ordinance  Providing  for  Judicial  Proceedings  to  Suppress. — 
A  city  ordinance  providing  for  a  Judicial  proceeding  in  a 
police  court  for  the  suppression  of  nuisances  must  be  read 
in  connection  with  the  common-law  rules  governing  Judicial 
proceedings  and  will  be  construed  as  requiring  the  nuisance 
to  be  abated,  not  the  structure  to  be  removed,  unless  tnis 

is  necessary  to  remedy  the  trouble.    Id 409' 

S.  Judgment  of  Police  Court  Abating — Appeal. — ^From  a  Judg- 
ment of  the  police  court  abating  a  nuisance,  an  appeal  win 
lie  to  the  circuit  court  although  the  fine  is  less  than  $25. 
Id 409 

4.  May  Be  Prosecuted  Under  Common  Law  or  Under  Statute. — 
Any  use  of  property  which  was  at  common  law  a  nuisance, 
does  not  cease  to  be  so  because  the  same  act  is  made  an 
offense,  by  statute  and  a  difTerent  punishment  provided,  and 
the  party  creating  the  nuisance  may  be  prosecuted  under 
either  the  common  law  or  the  statutory  remedy.  Common- 
wealth V.  Kentucky  Distilleries  &  Warehouse  Company,  et  al.  787 

5.  Abatement  of — Location  of. — It  is  not  necessary  to  specify  the 
location  of  a  nuisance  further  than  to  show  that  it  is  within 
the  jurisdiction  of  the  court,  unless  it  is  desired  to  obtain 
an  order  of  abatement,  or  the  locality  is  an  essential  in- 
gredient of  the  ofPense.  Dave  King  and  Edith  King  v.  Com- 
monwealth   ... »..,.,. 729 

6.  Abatement  of— When  Location  Must  Be  Set  Out — ^Where  the 
object  desired  by  an  Indictment  is  an  abatement  of  the 
nuisance,  the  location  of  the  nuisance  must  be  set  out  in  the 
same  manner  as  the  place  of  a  forcible  entry,  where  restitu- 
tion is  to  be  awarded.  Id.. 729 


Digitized  by  VjOOQIC 


Vol.  154.]  INDEX.  919 

OFFICERS— See  Banks;   Statutes;  County  Board  of  Health—    Page 

1.  Contract  With  Under  Authority  of  a  Statute. — One  who  con- 
tracts with  a  public  officer  acting  under  the  authority  of  a 
statute  can  contract  only  in  the  manner  pointed  out  by  the 
statuto.  County  Board  of  Education  v.  Dudley,  et  al 426 

2.  Officers — Powers  of  De  Facto  Officers  Acting  Under  Uncon- 
stitutional Act. — State,  county,  district  or  municipal  officers 
acting  under  authority  of  a  legislative  act  are  de  facto  offi- 
cers, although  the  act  may  be  declared  unconstitutional  and 
all  acts  done  by  such  officers  before  the  legislation  creat- 
ing the  office  has  been  declared  invalid,  are  binding  upon 
the  public  and  third  persons.  Wendt  ¥.  Berry,  Trustee 586 

8.  Officers — Powers  of  De  Facto  Officers  of  Municipal  Corpora- 
tions.—Where  a  city  was  created  by  an  act  of  the  Legisla- 
ture, and  a  city  government  organized  under  the  act,  and 
contracts  for  street  Improvements  made  conformable  to  the 
general  laws  governing  such  a  city,  the  contractor  who  made 
the  improvements  may  enforce  his  claim  against  the  prop- 
erty as  fully  as  if  the  act  creating  the  city  was  valid,  al- 
though subsequent  to  the  making  of  the  improvement  but  be- 
fore they  were  paid  for  the  act  creating  the  city  was  held  to 
be   unconstitutional.   Id 687 

4.  Officers — De  F&cto  Officers  Defined. — A  de  facto  officer  is 
one  whose  acts,  though  not  those  of  a  lawful  officer,  the  law, 
upon  principles  of  policy  and  Justice,  will  hold  valid  so  far 
as  they  involve  the  interests  of  the  public  and  third  persons, 
where  the  duties  of  the  office  are  exercised,  first,  without  a 
known  appointment  or  election  but  under  such  circum- 
stances of  reputation  or  acquiescence  as  are  calculated  to 
induce  people  without  Inquiry  to  submit  to  or  invoke  his 
action,  supposing  him  to  be  the  officer  he  assumed  to  be; 
second,  under  color  of  an  election  or  an  appointment  by  or 
pursuant  to  an  unconstitutional  law  before  the  same  is  ad- 
Judged  to  be  such.  Id „ 687 

OPINION— ON  FORMER  APPEALr— See  Master  and   Servant,  4. 

OPTIONS — See  Vendor  and  Purchaser. 

ORDINANCES— See  Intojicating  Liquors;  Municipal  Corpora- 
tions; Nuisances — 

No  Provision  in  Act  Governing  Third  Class  Cities  to  Test  Validity 
of— When  Injunction  to  Restrain  Enforcement  Will  Not  Be 
Granted. — There  being  in  the  act  governing  cities  of  the 
third  class  no  provision  for  testing  the  validity  of  an  ordin- 
ance by  suit  in  the  circuit  court,  and  no  ground  for  equitable 
interference  being  shown  by  the  petition,  an  Injunction  re- 
straining the  enforcement  of  the  city  ordinance  will  not  be 
granted.  Polsgrove,  Mayor,  et  al.  v.  Moss 409 
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ORDINARY  CARE— See  Master  and  Servant  Page 

PAROL  EVIDENCE— See  Evidence. 
PAROL  PURCHASE— See  Land,  15. 

PARTIES— See  Appeal— 

1.  Appearance. — One  who  files  a  demurrer  to  a  petition  and  baa 
an  order  entered  controverting  of  record  the  allegation  of 
the  petition,  enters  his  appearance.    Cotzhausen  v.  Barker 624 

2.  Corporation— Evasion  of  Corporation  Laws.— Where  a  corpo- 
ration, for  the  purpose  of  evading  the  corporation  laws  of  this 
State,  turns  over  to  its  president  certain  livestock,  with 
power  to  make  contracts  with  reference  thereto,  neither  the 
corporatioD  nor  the  president  can  complain  of  the  fact  that 
the  corporation  is  not  made  a  party  to  action  against  the  pres- 
ident to  recover  for  their  keep,  where  the  latter  did  not  ask 
that  the  corporation  be  made  a  party.  Id. 624 

PARTITION— See  Homestead- 
Action — Evidence — Weight  and  Sufficiency— Limitation  of  Actions 
— ^Adverse  Possession — Tenancy  In  Common. — In  an  action 
for  the  partition  of  lands  by  a  vendee  of  a  cotenant  against 
other  cotenants  or  those  holding  under  them  evidence  held 
sufficient  to  support  the  pleas  of  adverse  possession  aud 
limitation  of  actions    Wilson  v.  Hoover,  et  al 1 

PARTNERSHIP— 

1.  Creation — Evidence. — In  an  action  for  the  settlement  ana  ac- 
counting of  a  partnership  between  the  surviving  partner  and 
the  estate  of  his  deceased  partner  evidence  held  to  establish 
the  existence  of  a  partnership  in  each  of  two  enterprises. 
Marcum's  Admr.,   et  al.   v.  Marcum 401 

2.  Interests — Evidence — Presumption. — In  the  absence  of  evi- 
dence showing  the  interest  of  partners  in  a  joint  enterprise, 

all  partners  will  be  presumed  to  have  equal  interests.  Id. 401 

3.  Witnesses — Competency — Books  of  Account. — In  an  actl(m 
for  an  accounting  and  settlement  of  a  partnership,  the  surviv- 
ing partner  in  possession  of  the  firm's  books  is  a  competent 
witness  to  their  authenticity.  He  may  not,  however,  explain 
or  testify  as  to  entries  made  therein,  unless  the  books  were 
kept,  and  the  entries  made,  by  him.    Id 401 

4.  Witnesses — Competency — Checks. — In  an  action  for  an  ac- 
counting and  settlement  of  a  partnership,  the  surviving 
partner  is  incompetent  to  testify  as  to  transactions  evidenced 
by  checks  issued  by  the  deceased  partner  on  the  firm's  bank 
account,  as  being  an  act  done  or  omitted  to  be  done  by  a  de- 
ceased  person.    Id ^ 4qX 
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PARTNERSHIP— Continued—  Page 

6.  Aeooantlng^—Byidence— Burden  of  Proof.— In  an  action  for 
an  acoonntlng  and  settlement  of  m  iMirtneraliip,  where  a 
partner  kept  the  books  of  account  of  the  firm  and  the  books 
contained  no  entry  or  explanation  of  checks  issued  by  him 
upon  the  firm's  bank  account,  such  checks  will  be  presumed 
to  be  an  appropriation  of  the  partnership  assets  for  the  indi- 
yidual  benefit  of  such  partner,  and  the  burden  is  upon  him  or 
his  representatives  to  show  the  application  of  such  funds  to 
joint  benefit.    Id.  401 

^  Accounting — ^Usury. — ^In  an  action  for  an  accounting  and  set- 
tlement of  a  partnership,  the  surviTing  partner  should  be 
credited  with  usury  paid  by  him  as  a  part  of  the  partnership 
expense,  if  at  the  time  he  contracted  to  and  did  pay  the  usury, 
he,  in  so  doing,  acted  in  the  utmost  good  faith  toward  the 
other  partner.  Such  claims  are  not  within  the  contemplation 
of  section  3870,  which  requires  claims  against  the  estates  of 
deceased  persons  to  be  purged  of  usury  before  suit.  Id 402 

7.  Action  For  Accounting— Equity — Judgment. — In  an  action  for 
an  accounting  and  settlement  of  partnership  affairs,  the  cor- 
rect practice  is,  where  a  dissolution  of  a  partnership  exists  or 
is  decreed,  to  direct  a  sale  of  all  the  firm's  assets  of  whatever 
nature,  unless  a  lawful  agreement  to  distribute  them  in  specie 
is  assented  to  by  the  parties;  and  if,  because  of  litigation 
with  third  parties  over  claims  or  rights  growing  out  of  the 
partnership,  or  for  other  valid  reasons,  disposition  of  every 
material  issue  involved  must  be  deferred,  such  partial  distri- 
bution of  the  cash  on  hand  as  would  be  justified  by  the  record 
should  be  ordered;  and  thereafter,  when  the  rights  of  all 
parties  can  be  adjusted,  final  judgment  should  be  entered. 

Id. 402 

PASSENGERS— See  Carriers. 
PASSWAYS— See  Easements. 
PATENTS— See  Land. 
PENALTIES— See  Criminal  Law. 

PENSIONS— 

1.  Grant  of  to  Confederate  Soldiers— Public  Services  Rendered 
By. — A  state  may  grant  a  pension  to  Confederate  soldiers 
for  public  services  rendered  by  them  to  the  State  during  the 
Civil  war  when  the  State  officially  declared  that  it  would  re- 
main neutral  during  the  war,  and  the  services  of  the  soldiers 
were  rendered  in  an  effort  to  maintain  the  sovereignty,  and 
the  rights  of  the  State  as  declared  in  the  State  Constitution. 
Bosworth,  Auditor  v.  Harp  .. 659 
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PENSIONS— Gontinoed—  Pa«e 

2.  Word  "Appropriate"  Not  Neceaaary  to  AcL— It  la  not  neoes- 
sary  that  an  act  should  use  the  word  "appropriate"  and  when 
it  fixes  the  amount  to  be  paid  out  of  the  treasury  to  the 
claimant,  and  directs  how  it  shall  be  paid,  this  is  sufficient. 

8.  Allowing  On  Account  of  Public  SerYice8.->An  act  allowing  a 
pension  on  account  of  public  services  is  not  invalid  because 
such  persons  are  put  upon  a  different  footing  from  other  citi- 
sens.  Id*  ^  —  660 

PERSONAL  INJURIES— See  Damages;  Limitation,  3;  Master  and 
Servant;  Railroads. 

PERSONAL  REPRESENTATIVES— S^  Executors  and  Adminis- 
trators. 

PLACE— Law  of— See  Action,  L 

PLEADING— See  Damages;  Fraud;  Appeal;  Land;  Taxation,  9; 
Indictment,  3;  Judgment,  9;  Libel  and  Slander— 

1.  Pleading— Defect— When  Cured  by  a  Verdict— The  omission 
of  a  fact  essential  to  a  cause  of  action  will  not  be  cured 
by  the  verdict,  when  there  is  no  admission  or  proof  of  the 
fact,  nor  submission  of  the  question  to  the  Jury.  Connecticut 
Fire  Insurance  Company  v.  Moore 18 

2.  Answer— Two  Defenses  in  One  Paragraph— Demurrer— Where 
a  paragraph  of  an  answer  contains  two  defenses,  one  of 
which  is  demurrable  and  the  other  not,  it  is  error  to  sustain 
a  demurrer  to  the  paragraph  as  a  whole.  Illinois  Central  Rail- 
road Company  v.  Edelen  . 78 

3.  Lost  Time — Defective  Pleading— Introduction  of  Evidence 
Without  Objection.— When  lost  time  is  pleaded,  but  in  a  de- 
fective manner,  and  there  is  no  motion  to  make  the  petition 
more  specific,  and  evidence  on  the  question  is  heard  without 
objection,  the  adverse  party  will  not  be  heard,  after  the  court 
has  properly  instructed  the  Jury  and  a  verdict  has  been  re- 
turned, to  complain  of  the  admission  of  the  evidence  and 
the  instruction  based  on  it  The  error  of  the  court  in  so  in- 
structing the  Jury  will  be  deemed  to  be  waived.  Louisville  & 
Nashville    Railroad    Company    v.    Miller 236 

4.  Amended  Answer — Refusal — ^Abuse  of  Discretion. — ^The  re- 
fusal of  the  trial  court  to  permit  the  filing  if  an  amended  an- 
swer offered  during  the  progress  of  the  trial  which  in  effect 
changes  the  defense  and  is  not  verified,  and  no  reason  is 
shown  why  it  was  not  previously  filed,  is  not  an  abuse  of  his 
discretion.  Id 236 

6.  Possession  of  Streets. — Where  the  petition  of  a  municipality 
alleged  ownership  and  exclusive  control  over  a  street  which 


Digitized  by  VjOOQIC 


Yol.  154.]  INDEX.  923 

PLEADING— Continued--  .    Page 

it  had  80  held  for  the  benefit  of  the  public,  generally,  for  fifty 
years,  stated  a  cause  of  action  for  injunctive  process  to  re- 
quire the  defendant  to  remove  its  obstructions  from  the 
street  Keystone  Commercial  Company  v.  City  of  Maysville....  240 

6.  Petition— Amended  Petition. — ^It  was  not  error  to  permit  an 
amended  petition  to  be  filed,  the  allegations  of  which  might 
properly  have  been  set  up  in  the  original  petition,  where  a 
sufficient  time  elapsed  after  its  filing  to  allow  the  opposite 
party  to  prepare  and  present  his  defense  thereto.  Louisville  & 
Nashville  Company  v.  Parks'  Admr. 269 

7.  Denial  That  Plaintiff  is  Corporation — Matter  in  Abatement. — 
A  denial  that  the  plaintiff  is  a  corporation  presents  a  matter 
in  abatement  which  should  be  disposed  of  in  the  circuit  court, 
and  if  that  court  is  not  called  to  pass  upon  the  matter  it 
will  not  be  considered  on  appeal.  Higdon  v.  Wayne  County 
Security    Company    337 

8.  Consolidated  Actions — ^Defect  in  Pleading  Supplied  by  Others. 
— ^Where  several  causes  of  action  between  the  same  parties  are 
consolidated,  an  allegation  defectively  stated  in  or  totally  omit- 
ted from  one  of  the  pleadings  may  be  supplied  by  the  aver- 
ments contained  in  another,  and  a  defect  in  the  pleadings  will 
be  held  to  exist  only  where,  considering  them  as  a  whole,  a 
material  averment  is  found  to  be  omitted.  Von  Cotzhausen  v. 
Barker   ..   ..   624 

9.  Suplying  Lost  Pleadings— Trial.— When  the  pleadings  in  an 
action  are  lost,  it  is  improper  for  the  court  to  compel  one 
of  the  parties  to  try  the  case  until  the  pleadings  are  supplied 

or  found.  Williams  v.  Lawson 707 

10.  Demurrer. — ^Upon  demurrer  the  truth  of  the  allegations  of 
the  pleadiDg  in  question  are  admitted  by  the  demurrer  for 
the  purpose  of  testing  its  sufficiency.  International  Harvester 
Company  v.  Commonwealth 838 

PLEDGES — See  Stireties. 

POLICE  REGULATIONS— See  Nuisanca 

POLICY— See  Insurance,  Life. 

POOLS— See  Trusts. 

POWERS — See  Corporations;  Mortgages. 

PRACTICE— See  Appeal;   Evidence,  1— 

1.  Right  of  Court  to  Set  Aside  Consent  Orders  and  Judgments. 
— ^When  the  ends  of  Justice  require  it,  the  court  in  which  an 
order  or  judgment  is  entered,  although  it  be  by  consent,  may 
set  it  aside  upon  the  motion  of  either  of  the  parties  if  the 
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motion  is  made  while  the  court  has  control  of  the  order  or 
Judgment,  but  before  the  court  sets  aside  a  consent  order 
or  judgment  the  party  asking  that  it  be  done  should  present 
good  and  sufficient  reasons  therefor.  First  National  Bank  of 

Louisville  V.  Bickel,  et  al.;  Same  v.  Same 11 

2.  Civil  Code—Section  333 — ConstructioA  of— Waiver.— Section 
333  of  the  civil  code  providing  in  substance  that  objections 
and  exceptions  must  be  made  and  taken  by  a  complaining 
party  before  he  will  be  heard  afterwards  to  object  to  an  order 
or  ruling  of  the  court,  do  not  apply  with  the  same  binding 
force  in  the  court  in  which  the  ruling  or  order  is  made  as 
they  do  in  this  court  The  court  in  which  the  order  or  judg- 
ment is  made  inay  for  good  reasons  set  it  aside  although  it 
is  entered  by  consent  or  without  objection;  but  a  party  who 
brings  his  case  to  this  court  cannot  avail  himself  here  of 
erroneous  rulings  or  orders  made  in  the  lower  court  unless 
he  has,  in  the  manner  pointed  out  In  section  333,  saved  an 
exception  or  an  objection  to  the  order  or  ruling  he  complains 
oL  Id. .: 11 

PRESUMPTIONS— See  Drainage;  Trial. 
PRIMARY  ELECTIONS— See  Elections. 

PRINCIPAL  AND  AGENT— 

Personal  Judgment  Against  Agent— When  Allowed.— Where  a  cor- 
poration, for  the  purpose  of  evading  the  corporation  laws  of 
this  State,  turns  over  to  its  president  certain  livestock,  with 
authority  to  make  contracts  with  reference  thereto,  and  he, 
in  his  individual  capacity,  contracts  for  their  keep,  he  there- 
by becomes  personally  liable  on  the  contract  Von  Cotzhausen 

PROCESS— 

1.  Non-resident  Doing  Business  In  This  State— Service  Upon 
Agent  or  Manager. — ^Under  subsection  six  of  section  flfty- 
one  of  the  code,  authorizing  service  of  summons  upon  the 
manager  or  agent  of  a  non-resident  doing  business  in  this 
State,  it  is  doubtful  if  a  non-resident,  who  only  coUecto 
rents  from  property  owned  by  him  in  this  state  and  gives 
to  the  property  such  attention  as  an  owner  usually  does,  is 
doing  business  in  this  State  within  the  meaning  of  this  sec- 
tion.  Lagerwahl  v.   White 162 

2.  Service  as  Authorized  by  Section  56  of  the  Civil  Code— Ef- 
fect of. — When  a  non-resident  defendant  has  been  summoned 
as  provided  in  section  56  of  the  code,  his  property  in  this 
State,  upon  which  the  plaintiff  has  a  contract,  attachment,  or 
other  statutory  lien,  may  be  subjected  to  the  payment  of 
the  plaintiffs  debt  Id. 163 
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PUBLIC  POLICT^See  Municipal  CorporatiODS,  8.  Page 

How  Ezpre88ed.->The  public  policy  of  a  State  is  expressed  in  its 
Constitution  and  Statutes,  and  in  its  common  law  as  found  in 
the  opinions  of  its  court  of  last  resort;  and  if  the  Constitu- 
tion or  Statutes  speak  upon  a  subject,  the  public  policy  of 
the  State  is  fixed  to  that  extent  Oathright,  et  aL  y.  H.  M. 
Byllesby  &  Company,  et  al. 107 

PUBLIC  RECORDS — See  Mandamus. 

PUBLIC  ROADS— 

Contract  to  Keep  in  R^atr-r-Order  of  Fiscal  Court  Directing 
County  Attorney  as  Commissioner  to  Make  Contract  to 
Maintain  Roads — ^Void  Contract— Attempted  Ratification. — 
The  fiscal  court  has  no  power  to  delegate  to  an  agent  the 
authority  to  do  anything  which  inyolves  the  exercise  of  a 
discretion  which  by  law  is  confided  to  it,  and  where  a  fiscal 
court  by  an  order  directed  a  commissiouer  to  make  a  contract 
for  maintaining  public  roads,  which  order  contemplated  the 
exercise  of  his  own  judgment  and  discretion,  it  was  void.  Nor 
could  the  fiscal  court  delegate  authority  to  the  commissioner 
to  approve  the  bond  of  the  contractor,  for  the  acceptance  of 
the  bond  necessarily  involyes  a  discretion.  The  only  way  in 
which  the  fiscal  court  can  act  is  through  its  orders  duly  re- 
corded in  the  manner  provided  by  law.  O'Kelly,  et  al.  y.  Lock- 
wood,  et  al 644 

PUBLIC  SERVICES— See  Pensions. 

QUESTION  FOR  JURY— See  Insurance,  Life. 

RAILROADS— See  Carriers;   Contracts,  12-14;   Evidence,  12— 

1.  Crossings— Obstruction  of  View— Negligence.— It  is  negli- 
gence on  the  part  of  a  railroad  company  to  permit  its  right 
of  way  near  a  crossing  to  become  foul  with  vegetation  and 
underbrush  so  as  to  obscure  the  view  of  travelers  upon  the 
highway.  Louisville  &  Nashville  Railroad  Company  v.  Parks' 
Admr 269 

2.  Evidence — Competency. — Evidence  as  to  the  growth  of  vege- 
tation, and  underbrush  on  a  highway  near  a  croissing  is  com- 
petent, in  an  action  for  injury  at  such  crossings,  as  tending  to 
show  the  dangerous  nature  of  the  crossings  and  the  duty  of 
the  railroad  company  to  employ  signals,  in  addition  to  those 
required  by  statute,  to  warn  the  public  of  the  approach  of  its 
trains.  Id.  ..  ..  26» 

8.  Appeal — Review — ^Witnesses — ^Number  and  Credibility — ^Evi- 
dence.— While  the  numerical  superiority  of  the  witnesses  is 
with  appellant,  their  credibility  is  for  the  jury;    although 
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the  weight  of  the  evidence  is  with  appellant,  if  its  prepon- 
derance is  not  overwhelming  in  character,  the  verdict  will 
not  be  disturbed.  Id.  2011 

4.  Electric  Railroad— Injury  to  Conductor — When  Not  Required 
to  Anticipate  Presence  of  Pole. — ^A  conductor  upon  an  elec- 
tric line  is  not  required  to  anticipate  that  a  pole  has  been  set 
so  close  to  the  track  as  to  endanger  him  in  the  ordinary  dis- 
charge of  his  duties  and  he  does  not  assume  the  risk  unless 
he  knows  the  dangerous  proximity  of  the  pole.  Louisville  & 
Interurban  Railroad  Co.  v.  Hardin's  Admr 2S2 

5.  Blocking  Frogs.— Under  section  780  of  the  Kentucky  Statutes, 
which  requires  every  railroad  company  to  block  the  frogs  on 
its  track,  the  statute  is  violated  when  the  company  fails  to 
block  any  one  of  its  frogs  .  Louisville  &  Nashville  Railroad 
Company  v.  Commonwealth   — 29» 

6.  Act  Requiring  Trains  to  Stop  at  Stations  Where  a  Peniten- 
tiary is  Located — When  Such  Act  Invalid. — An  act  of  the 
Legislature  requiring  all  trains  to  stop  at  a  station  where 
there  is  a  penitentiary  of  the  State,  is  invalid  as  to  interstate 
trains,  when  reasonable  facilities  are  furnished  at  such  sta- 
tion by  other  trains.  Illinois  Central  Railroad  Company  v. 
Commonwealth  332 

7.  Act  Regulating  Service  of.— An  act  requiring  railroad  compan- 
ies to  continue  such  service  as  they  were  then  rendering  at 
other  points  in  the  same  county,  regardless  of  the  necessity 

for  such  service  is  invalid.    Id 332 

8.  Action  for  Personal  Injuries — ^Evidence. — The  statement  of  a 
witness  on  cross  examination  that  the  engineer  from  his  cab 
could  see  the  crossing  where  the  injury  occurred,  means  noth- 
ing more  than  one  from  the  cab  of  the  engine  having  an  un- 
obstructed view  could  have  seen  the  crossing  by  the  light  of 
the  engine's  head  light,  and  was  not  a  contradiction  of  the 
engineer's  statement  that  he  could  not  see  the  crossing  be- 
cause of  a  curve,  and  was  harmless  from  any  view.  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway  Company  v.  Reed  380 

9.  Speed  of  Train— Negligence  in  Failing  to  Have  Headlight  or 
to  Give  Signals. — The  right  of  recovery  being  based  upon  the 
negligence  in  failing  to  have  a  headlight,  or  to  give  the  sig- 
nals, the  reference  in  the  instruction  to  the  speed  of  the  train 
was  not  prejudicial.  Id _ _  3gl 

10.  Action  for  Personal  Injuries — ^Verdict — ^Evidence. — In  an 
action  against  a  railroad  company  for  personal  injuries, 
where  the  plaintiff's  skull  was  fractured  and  a  leg  and  arm 
broken,  evidence  examined  and  held  that  a  verdict  for  $6,000 

is  sustained  by  the  evidence.  Id ^ 381 

11.  Trespasser — ^Lookout  Duty. — ^A  railroad  company  owes  no 
lookout  duty  to  a  trespasser  upon  its  yards,  its  only  duty  to 
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blm  being  the  duty  of  exercising  ordinary  care  to  protect  him 
after  his  presence  on  the  track  is  actually  discovered.  South- 
em  Railway  Company  in  Kentucky  v.  Sanders 421 

12.  Licensee — Lookout  Duty. — If,  however,  a  pedestrian  Is  injured 
at  a  place  where  a  large  number  of  persons  were  accustomed 
to  using  the  tracks  and  premises  of  the  company,  the  person 
injured  becomes  a  licensee,  and  the  company  owes  him  a  look- 
out duty.  Id 421 

13.  Use  of  Yards  by  the  Public. — ^Where  there  was  evidence  to 
show  that  the  place  in  the  yards  of  a  railroad  company  where 
the  appellee  was  injured,  was  used  by  the  people  generally  as 
a  passway,  the  question  of  the  negligence  of  the  company  in 
failing  to  exercise  a  proper  lookout  duty  was  for  the  Jury.  Id...  421 

14.  Action  for  Killing  of  Live  Stock  at  a  Crossing — Presumption 
of  Negligence. — In  an  action  against  a  railroad  company  for 
the  killing  of  live  stock  at  a  grade  crossing,  the  burden  being 
upon  the  company  to  overcome  the  presumption  of  negli- 
gence, and  it  having  failed  to  show  a  compliance  with  sec- 
tion 786  of  the  Kentucky  Statutes,  that  presumption  was  not 
overcome.  Campbell  v.  Mobile  &  Ohio  Railroad  Company; 
Campbell  v.  Same  582 

15.  Negligence  Imputed  by  Section  809  Ky.  Stats. — Signals. — On 
the  question  of  whether  a  railroad  has  relieved  itself  of  the 
negligence  imputed  to  it  by  section  809,  Ky.  Stats.,  where 
cattle  are  killed  at  a  highway  grade  crossing,  until  it  has 
shown  that  it  gave  the  necessary  signals  as  provided  in  sec- 
tion 786,  there  has  been  but  one  opinion  by  this  court,  and  it 
seems  to  assume  that  where  the  company  sought  to  overcome 
the  prima  facie  case  against  it,  that  it  must  show  that  the 
signals  for  the  crossing  were  given  as  required  by  the  section. 
(See   22  R.,   666).  Id _ 582 

16.  Signals  at  Crossings— ^Section  786  Ky.  Stats.— There  is  noth- 
ing in  the  language  of  section  786  of  the  Kentucky  Statutes 
from  which  it  might  be  inferred  that  its  requirements  were  in- 
tended only  for  the  protection  of  human  beings;  it  is  suf- 
ficiently broad  to  hold  the  company  negligent  for  a  failure  to 
observe  its  provisions  whether  men  or  stock  may  be  killed  or 
injured  at  a  grade  crossing  if  its  provisions  are  violated.  Id.  582 

17.  Trespasser — ^Action  for  Damages — Evidence — Peremptory  In- 
struction.— In  an  action  by  the  administrator  of  a  trespasser 
to  recover  damages  for  his  death,  based  on  the  failure  on 
the  part  of  the  engineer  to  use  ordinary  care  to  avoid  injur- 
ing the  decedent  after  his  peril  was  discovered,  evidence  ex- 
amined and  held  insufficient  to  take  the  case  to  the  Jury. 
Thompson's  Administrator  v.  Illinois  Central  Railroad  Com- 
pany,   et   aJ 820 

RAPE— See  Criminal  Law,  1-2. 

RATIFICATION— See  Estoppel;   Public  Roads;    Fiscal  Courts. 
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REAL  ESTATE — See  Land;  Damages,  7.  Page 

RECORDS— See  Appeal;   Bonds;   Evidence,  13-14;  Mandamus. 
REFERENCE— See  Arbitration  and  Award. 
REFORMATION  OF  IN«TRUMENTS— See  Deeds. 
REGULATION— See  Intoxicating  Liquor. 

REMAINDERS-* 

Contingent— Descent  and  Distribution. — ^Under  a  conveyance 
"during  their  natural  life  thence  to  descend  to  the  heirs  of 
their  body/'  the  children  of  the  life  tenant  take  only  a  con- 
tingent remainder  which  is  not  the  subject  of  inheritance. 
Runyon  v.  Hatfield,  et  ai 171 

RENTS— See  Husband  and  Wife;  Land. 

REPEAL  OF  COMMON  LAW  BY  STATUTE—    ^ 

The  common  law  is  Impliedly  repealed  by  a  statute  which  is  in- 
consistent therewith,  or  which  undertakes  to  revise  and  cover 
the  whole  subject;  the  common  law  is  not  repealed,  however, 
if  there  Is  no  repugnancy  between  it  and  the  statute  and 
it  does  not  appear  that  the  Legislature  intended  to  cover  the 
whole  subject.  Commonwealth  y.  Kentucky  Distilleries  & 
Warehouse  Company,  et  al ,.., ^  787 

REPUTATION— See  Bawdy  House. 

flES  GESTAE— See  Evidence. 

RESIDENCE— See  Taxation. 

RESCISSION— See  Vendor  and  Purchaser. 

REVENUE— See  Taxation. 

REVENUE  AGENTS— See  Taxation. 

REVIEW— See  Appeal;   Criminal  Law;  Railroads,  8. 

REVOCATION— See  Licenses. 

ROADS — See  Public  Roads. 

SCHOOL  BOARD— See  Schools  and  School  Districts^ 
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1.  Contract  With— Indebtedness — Constitutional  Provision.— A 
contract  hy  which  a  comity  board  agreed  to  pay  $3,000  an- 
nually for  five  years,  creates  an  indebtedness  of  $15,000,  but 
is  not  in  violation  of  section  157  of  the  Constitution,  unless 
this  sum  when  added  to  the  existing  Indebtedness,  exceeds  the 
income  or  revenue  provided  for  the  year.  County  Board  of 
Education  of  Christian  County,  et  al.  v.  Board  of  Trustees  of 
Hopkinsville   Public    Schools   309 

2.  Contract  With — ^Discretion — Review. — ^A    county  board    may 
#      contract  with  the  city  board  for  the  free  tuition  of  the  county 

pupils  in  the  city  high  school,  and  in  making  such  contracts 
the  boards  are  given  a  discretion  which  will  not  be  reviewed 
by  the  courts  when  fairly,  exercised.  Id ^ 309 

3.  High  School  Not  Necessarily  Under  County  Board — Contracts. 
— It  is  not  necessary  under  the  statute  that  the  high  school 
shall  be  under  the  control  of  the  county  board.  How  it  shall 
be  governed  is  a  matter  to  be  settled  by  contract  between  the 
two  boards  under  the  statute,  and  a  contract  made  while  the 
boards  had  a  school  in  operation  will  be  considered  as  re- 
ferring to  the  kind  of  school  the  parties  then  had.  Id 309 

4.  Are  State  Institutions— Taxes  for  Benefit  of  Are  State  Taxes. 
— ^EiVery  common  school  in  the  State,  whether  It  be  located  In 
a  populous  city  or  in  a  sparsely  settled  rural  district,  is  a 
State  institution,  and  taxes  levied  for  the  benefit  of  schools 
are  state  taxes  and  not  municipal,  county  or  district  taxes, 
although  they  may  be  levied  and  collected  by  muncipal, 
county  or  district  agencies.  City  of  Louisville,  et  al.  v.  Board 

of  Education  of  City  of  Louisville,  et  al ~ 316 

5.  Exemption  From  Municipal  Taxation  Does  Not  Exempt  From 
School  Tax. — ^An  ordinance  enacted  pursuant  to  constitutional 
and  statutory  provisions,  authorizing  municipalities  to  exempt 
from  municipal  taxation  for  five  years  manufacturing  estab- 
lishments, did  not  exempt  them  from  the  payment  of  school 
taxes  levied  by  the  municipal  authorities  for  the  benefit  of 
the  common  school  situated  therein.  Id... 316 

6.  Elmployment  of  Teacher — ^When  Contract  Not  Enforceable. — 
Where  a  teacher  acting  under  a  verbal  employment  made  pur- 
suant to  a  resolution  of  a  County  Board  of  Education  taught 
a  school  pursuant  to  sub-section  8  of  section  4426-a  of  the 
Kentucky  Statutes  which  empowered  the  Board  of  Educa- 
tion to  contract  for  such  service,  in  writing,  the  teacher  had 
no  enforceable  contract  and  cannot  recover  for  his  services. 
County  Board  of  Education  v.  Dudley,  et  al 426 

SEDUCTION— See  Criminal  Law,  li. 

SELF  DEFENSE— €ee  Homicide. 
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SERVICE—See  Process.  Pa«e 

SETTLEMENT— See  Partnership;  Arbitration  and  Award. 
SEVERANCE— See  Land. 
SEWERS — See  Negligence;  Mnnlcipal  Corporations,  1<L 

SHERIFFS— 

Action  Against  Deputy— In  Pari  Delicto— Aellef—Wbere  a  slartfl 
assigns  certain  territory  to  his  deputies  and  retains  tke  hal-  • 
ance  of  the  county  for  himself,  and  eoUede  and  appn^MlateB 
to  his  own  use  penalties  and  omitted  tiaes  due  the  state  and 
county,  and  knowingly  suffers  and  permits  his  deputies  to 
pursue  the  same  plan  In  the  districts  assigued  to  them,  and 
the  State  and  county  subsequently  reoorer  a  judgment  against 
him  tar  the  sum  so  collected,  eq^ty  will  afford  him  no  reUef 
in  an  action  by  him  to  reoover  of  his  deputies  the  sums  un- 
lawfully appropriated  by  them,  where  the  erldence  shows 
that  there  was  a  well  ananged  plen  by  whl<^  they  were  all 
to  profit  at  the  expense  of  the  state  and  county,  OTen  though 
the  sheriff  received  no  part  of  the  sums  unlawfully  appro- 
priated by  his  deputies.  Aleicander  t.  Alexander,  et  al S24 

SHIPPING— See  Carriers;  Railroads. 

SIGNALS— See  Railroads. 

SPECIAL  JUDGE— See  Trial. 

SPECIFIC  PERFORMANCE— 

1.  Action  for— La<dies— Evidence.^In  an  action  to  enferee  spe- 
cific performance  of  a  contract  to  convey  land,  evidence  exam- 
ined and  held  that  appellee  was  not  guilty  of  such  laches  as 

to  deprive  him  of  the  right  to  such  relief.  Asher  v.  Simpson —  183 

2.  Contracts. — ^A  purchaser  having  paid  to  the  vendor  a  part  of  the 
purchase  money,  under  a  contract  of  sale  of  lands^  and  the 
vendor  being  in  default  as  to  conditions  required  of  him  by 
the  agreement,  is  entitled  to  a  specific  performance  of  the 
contract  of  sale,  even  after  expiration  of  the  time  limit  for 
closing  the  contract.  Golden  v.  Comett,  et  al , .. 438 

3.  Land — Contract  of  Sale — Option— Unilateral  Contract— Timeu 
—A  contract  by  which  the  parties  of  the  first  part  seU  and, 
agree  to  convey  certain  land  in  consideration  of  a  cash  pay- 
roeut  of  $100  on  the  first  payment  of  $5  per  acre,  the  balance 
to  be  paid  twelve  months  from  date,  and  when  the  amount  of 
land  is  ascertained  and  conveyance  made»  and  whereunder  the 
rrantee,  at  any  time,  has  the  right  to  surrender  the  agreement 
upon  the  pajrment  of  the  sum  of  $10  and  the  forfeiture  of  the 


Digitized  by  VjOOQIC 


yol.  154.]  INDEX.  931 

SPECIFIC  PERFORMANCE--Contteiied—  Page 

1100  cftslt  payment,  and  be  released  from  all  liability  nnder 
the  agreement,  is  uniiateral,  and  more  nearly  akin  to  an  option 
than  an  executory  contract  of  sale,  since  the  grantee  has  the 
right,  at  any  time,  to  elect  whether  or  not  he  will  take  the 
land.  Under  such  a  contract  time  is  of  the  essence,  and 
where  the  time  for  performance  is  not  definitely  fixed,  the 
grantee  must  exercise  his  right  of  election  under  the  contract 
and  demand  performance  within  a  reasonable  time;  and  where 
neither  demand  is  made  nor  suit  for  spedflc  performance 
brought  until  after  the  lapse  of  eight  years  from  the  time  the 
contract  is  executed,  specific  performance  will  not  be  decreed. 
Heydrick   v.    Dickey,    et    al 475 

8TATX7TE&— See  Appeal,  12;  Banks;  Intoxicating  Liquors;  Eyi- 
denoe,  10;  Limitation  of  Actions;  Trusts — 

1.  Contemporaneous  Construction. — The  mere  failure  of  public 
officers  charged  with  the  public  duty  of  enforcing  statutory 
and  constitutional  provisions  in  respect  to  levy  and  collection 
of  taxes,  should  not  be  permitted  to  stand  in  the  way  of  the 
correct  administration  of  the  law  or  be  construed  to  estop 
more  diligent  and  efficient  public  officers  when  they  attempt 
to  perform  their  duty  by  bringing  into  the  revenue  proper 
subjects  of  taxation  that  have  heretofore  been  allowed  to 
escape  the  payment  of  taxes.  City  of  Louisville,  et  al.  v. 
Board  of  Education  of  City  of  ^Louisville,  et  al 316 

2.  Construction. — It  is  a  well  known  rule  of  law  that  when  a 
statute  has  created  a  right  and  provided  a  remedy  for  the 
enforcement  of  that  right,  the  claimant  of  such  right  must 
pursue  the  remedy  the  statute  prescribes  to  the  exclusion 
of  all  other  remedies.  Hager,  Clerk  v.  Robinson;  Same  v. 
Turner,  et  al.  ..  490 

STATUTE  OF  FRA.UDS— 

Agreements  Not  To  Be  Performed  Within  Tear— Possibility  of 
Performance. — A  contract,  if  capable  of  being  performed,  al- 
though it  may  not  actually  be  performed,  within  a  year,  is  not 
within  the  statute  of  frauds.  Owensboro  Shovel  &  Tool  Com- 
pany V.  Moore  431 

STATUTES,  CODEB  AND     CONSTITUTION    CITED    AND 
CONSTRUED— 

Kentucky  Statutes — 

Section  32  836 

Section  112,  sub-sec.  5  871 

Section  241  ..  60 

Section   466  104 
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SecUon   4U ^ 

Section  470  . ™ 

Section  539.  sulKBec.   S »5 

Section  561 *« 

Section   552    -    «® 

SectlonB  555-769  ~ 1» 

Sections  58S-598 572 

Section  597 574 

Sections  WM124i  -  — MS 

Section  679 «57 

fiecUon   780 294 

SecUon   786  ^ » 

Section    793 2H 

election  809  -  584 

Sections   835-840   ^   687 

Section  966  «« 

Section  989  «« 

SecUon    1016    718 

SecUon    1052    687 

SecUon    1112   604 

SecUon  1130  151 

SecUons  1166-2149-2158-2171  755 

SecUon  1168  147 

SecUon    1214    202 

Section    1201-b    -    209 

Section    1253 789 

SecUon  1463  608 

SecUon  1454  - 618 

SecUon    1490-99    * 513 

SecUon  1655  614 

Section  1624  ^  296 

SecUon    1662,    sub-sec.    2 280 

Section   2065  -  724 

Section    2087   ..    366 

SecUon  2128  ..  ^182-278 

Section   2138   84 

Sections   2247-2262   ^ -.  668 

SecUon  2268   -.  772 

SecUon    2343    737 

Section   2346  -. 173 

Section   2500  ..  ~ —  626 

Sections    2516-41-42    96 

Section  2519  .,  ....-  774 

Section    2526    ~ 277 

Section  2564  482 

Section    2569-a   -   — 463 

Section   2777   123 

Section   2739-b,   sub-sees.    7-8 103 

Sections    2775-2804    632 
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STATUTES,  CODBS,  ETC.— Continued—  Page 

Section    2777    . 123 

Section  2783-a  -  127 

Sections  2810-25-28-29  633 

Section  2825  «  - 255 

Section  2980-a  316 

Section   '3037-b    ..    ^ ~ - 255 

Section  3037-d  - 111-123 

Section  3058,  sub-sees.   10-23 27 

Sections  3489-3542  208 

Sections   3870-72   ~   209-402 

Sections    3915-41-a   ^    ..^ 130 

Section  3940,  sub-sec.  16-26  409 

Section  4021   668 

Sections  4023-4025 323 

Section  4023  667 

Sections    4067-4241    327 

Sections   4077-4081   577-639 

Sections  4096-98   580-638 

Section  4189-a-c  454 

Section   4244   455 

Section    4260    „ 43 

Section  4315   547 

•Section    4426-a,    sub-sec.    8 311 

Section  4506  430 

Section  4846  ^.^ 346 

Chapter    22-a    ^ 570 

General   Statutes,   section    6637 585 

CIVIL  CODE— 

Sections  2-87-114-116  ^  707 

Section  11  339 

Section  12  ..  — 241 

Section   20  370 

Section   27  -  494 

Section  31  - 16 

Section    51,    sub-sec.    6 166 

Sections  56-419   170 

Section    63    ..    ^ 16 

Section    72    433 

Section  106 203 

Section  194  167 

Section    194,    sub-sec.    23-4-5-6-7 168 

Section  333  „  14 

Section  334  210 

Section  341  349 

Section   405  -  280 

Section   419   170 

Section  427  ..  770 
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STATUTES,  CODBSl  BTC— CouUnued—  Page 

SectiOBfl  42M3e 782 

Section  474 ^^ 

Section  489.  sub-cecs.  1-6 781 

SectionB   491-493   - —  781 

Section  490,  sub-sec.  2 782 

SecUons  496-497  —  782 

Section   499,   sub-sees.    10-11 -  687 

SecUon  518  «  2«8 

Section  696  ^  23 

Section  606,  sub-sec.   8   — 203405 

Section   782,   sub-sec.    8   168 

Section  782,  sob-sec.   7 773 

Section  788  395 

Section  739  „ 723 


CONSTITUTION— 


Section 

8  ^ 

Section 

51 

^Section 

52 

Section 

59, 

Section 

60 

Section 

110 

Section 

145 

Section 

147 

Section 

148 

Section 

157 

Section 

164 

Section 

170 

Section 

171 

Section 

180 

Section 

198 

-Section 

201 

Section 

207 

Section 

280 

Section 

242 

Section  739 

560 

372 

: ^  655 

sub-sec.    29. 494-570 

4»4 

„ „ 199 

513 

500 

^ 497 

_ ^ _  312 

124-130 

316-18 

^ 568 

51 

^ 130 

» 129 

^ ^ 450 

.   568 

^  723 


CRIMINAL  LAW— 


Section   62   29? 

Sections  120-157-281  -  620 

Section  121  . 603 

Section  122  204 

Section  124  -  794 

Sections  126-127  «  789 

Section  189  643 

Section    263-264 757 

Section  281  ..  558-606-619 

Section  282  «  210 
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STATUTES,  CODE7S,  ETC.— Continued—  Page 

Sections   334-336   «   720 

Section    337   -   718 

Section  347  ^ 36 

Section  1051  «  297 

Acts  1883-4,  Chapter  699  . 667 

Acts  1910,  Chapter  92  606 

Acts   1910,   page   151   372 

Acts   1912,   page   458    333 

Acts  1912,  Chapter  143  350 

Acts  1912,  page  151 372 

Acts  1912,  page  134  372 

Acts  1912,  page  71  825 

Acts  1912,  page  413 828 

STOCK— See  Action;  Animals. 

STOCKHOLDERS— See  Corporations. 

STREAMS— OBSTRUCTION  OF— See  Damages,  4-6;  Mnnidpal 
Corporations,  21. 

STREETS- See  Municipal  Corporations;  Pleading,  5;  Deeds,  9— 

1.  Right  of  Abutting  Owner  to  Obstruct— An  abutting  owner 
may  in  the  conduct  of  his  business  or  in  the  improvement  of 
his  property,  temporarily  obstruct  a  part  of  the  adjacent 
street,  if  the  obstruction  does  not  unreasonably  interfere  with 
the  right  of  the  public  to  the  use  of  the  street.  Stratton  & 
Terstegge  Company  v.  Meriwether  839 

2.  Obstruction  by  Abutter. — The  obstruction  of  a  street  by  an 
abutting  owner  must  be  temporary  in  its  nature  and  such  as 
is  reasonably  necessary  for  the  transaction  of  business  or  the 
enjoyment  of  the  premises,  and  the  obstruction  must  also  be 
reasonable  with  reference  to  the  right  of  the  public.  If  an  ob- 
struction continues  for  such  a  period  as  to  amount  to  an  un- 
reasonable interference  with  the  public  travel,  it  is  unlaw- 
ful and  a  nuisance.  The  question  whether  an  obstruction 
is  allowable  or  a  nuisance  is  generally  a  question  of  fact  to  be 
determined  by  the  facts  of  each  particular  case.    Id 840 

3.  Obstruction— Facts  of  This  Case. — S.  &  T.  owned  large  factory 
buildings  on  each  side  of  a  narrow  street  on  which  a  railroad 
track  was  laid  so  that  cars  loaded  with  freight  for  use  in  the 
factory  might  be  hauled  on  the  street  to  a  point  opposite  the 
door  of  the  factory  and  there  unloaded.  For  the  purpose  of 
unloading  cars  so  placed,  S.  ft  T.  put  temporary  supports 
in  the  street,  and  on  these  supports  laid  planks  reaching  from 
the  factory  door  to  the  car  door.  These  planks  so  placed  com- 
pletely obstructed  the  street,  and  it  would  be  so  constructed 
from  periods  of  two  to  eight  hours.  Held  that  such  an  ob- 
struction was  unlawful  and  a  nuisance,  although  the  hands 
unloading  the  car  were  instructed  to  remove  the  planks  and 
afford  free  passageway  to  travelers  when  so  requested.  Id 840 
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STREET  RAILROADS—  Page 

Personal  Tnjury — Instruction. — It  is  error  to  give  an  instmctloa 
so  general  and  abstract  In  form  as  to  make  the  Jury  the 
Judges  of  both  the  law  and  facts.  Pack  y.  Camden  Interstate 
Railway    Company    -    535 

SUBMISSION— See  Action. 

SUBSCRIPTION— See  Corporations. 

SUMMONS— See  Corporations. 

SUNDAY — See  Intoxicating  Liquor;  Licenses. 

SUPERSEDEAS— See  Appeal;  Bonds. 

SURETIES — See  Bonds;  Indemnity — 

Mortgages— Pledges— Disposition  of  Proceeds. — ^Where  a  debtor 
executes  to  his  surety  a  mortgage  and  also  assigns  policies  of 
life  insurance  to  him  to  indemnify  him  against  loss  by  reason 
of  his  suretyship  and  to  secure  the  payment  of  indebtedness 
then  existing  between  him  and  his  surety,  the  proceeds  of  the 
policies  of  insurance  should  be  applied,  first  to  the  payment  of 
the  mortgage  debt,  and  second,  to  the  discharge  of  any  in- 
debtedness of  the  principal  to  the  surety  existing  at  the  time 
of  the  assignment  of  the  policies.    Ward,  et  al.  v.  Ward 355 

SURVIVOR— See  Executions. 

TAXATION — See  Schools  and  School  Districts;  Contracts,  12-14; 
Vendor  and  Purchaser — 

1.  Assessment  of  Omitted  Property — Proceeding  by  Revenue 
Agent  to  Collect  School  Taxes— Motion  for  Rule  Against 
Sheriff  to  Show  Cause  Why  He  Had  Not  Collected  School 
Taxes — Refusal  of  Rule.— Following  proceedings  involving 
litigation  in  the  Jefferson  County  Court,  the  Jefferson  Cir- 
cuit Court,  the  Court  of  Appeals,  and  the  Supreme  Court  of 
the  United  States,  a  Judgment  was  finally  entered  in  Decern* 
ber,  1911,  wherein  certain  property  of  appellee  was  assessed 
for  taxation  for  the  years  1907  and  1908,  and  in  March,  1912» 
an  order  was  entered  reciting  satisfaction  in  full  of  the  Judg- 
ment.  There  was  no  mention  in  the  pleadings  indicating  a 
purpose  to  collect  school  taxes.  Commonwealth,  By,  et  aL  v. 
Southern  Pacific  Company,  et  al 41 

2.  In  February  of  this  year  the  revenue  agents  who  had  origin- 
ally instituted  the  action,  filed  affidavits  that  appellee  com- 
pany  was  a  resident  of  school  district  46  of  Jefferson  County, 
and  asked  a  rule  against  the  sheriff  of  the  county  to  show 
cause  why  he  had  not  collected  school  taxes  on  the  omitted 
property  of  the  company.  Upon  notice  to  the  company  and  the 
sheriff  of  the  motion,  the  company  did  not  respond,  but  the 
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sheriff  filed  a  responBe  admitting  the  domicile  of  the  comiMtny 
to  be  in  the  school  district,  that  it  was  liable  for  the  taxes 
and  Joined  with  plaintiffs  in  asking  a  modification  of  the  judg- 
ment so  as  to  authorize  him  to  distrain  for  the  taxes.  Upon 
appeal  from  the  Judgment  oyerruling  the  motion.  Held, 
that  the  revenue  agents  had  no  such  interest  in  the  collec- 
tion of  the  school  taxes  as  au^orized  them  to  enter  these 
motions,  it  did  not  appear  that  the  company  was  a  resident 
of  any  particular  school  district;  that  it  had  had  its  day  in 
court  on  the  question  of  its  residence  in  the  district,  or 
wh&ther  its  property  was  liable  to  assessment  therein  for 

school   purposes.   Id.  «  41 

8.  School  Taxes — Section  4260  Ky.  Stats.,  Does  Not  Embrace 
School  Taxes. — ^The  "State  taxes"  referred  to  in  section  4260 
Kentucky  Statutes,  are  only  such  as  go  into  the  State  Treas- 
ury when  collected,  and  it  is  not  intended  to  embrace  school 
taxes  which  never  reach  the  State  Treasury.  Id 42 

4.  School  Taxes — ^Duty  of  School  Authorities  to  Collect — When 
any  Taxpayer  May  Proceed  to  Have  School  Tax  Collected. — If 
the  school  taxes  are  due  for  the  years  named,  it  is  the  duty 
of  the  school  authorities  of  the  district  to  take  such  steps 
as  may  be  necessary  to  require  the  proper  officer  to  collect 
them;  and  if  the  school  authorities  have  failed,  or  refused  to 
do  so,  it  is  within  the  power  of  any  taxpayer  of  the  district 

to   resort   to   that   remedy.   Id 42 

5.  Residence  of  One  for  Taxation. — ^A  man's  residence  for  taxa- 
tion is  where  he  really  resides,  and  a  verdict  finding  his  resi- 
dence where  he  spent  most  of  his  time  will  not  be  disturbed, 
although  he  declared  his  residence  was  elsewhere.  Graves, 
Admr.  v.  City  of  Georgetown  207 

6.  Listing  Omitted  Property — ^Appointment  of  Supervisors  by 
Council — Vote  of  Council — In  listing  omitted  property  from 
taxation  under  section  3542  Ky.  Stats.,  the  vote  of  the  coun- 
cil need  not  be  taken  by  yeas  and  nays  and  recorded  in  the 
Journal.  Id 207 

7.  Tangible  Personal  Property— When  Subject  to  City  Taxes. — 
Under  section  4025  of  the  Kentucky  Statutes,  tangible  per- 
sonal property  is  subject  to  city  taxes  when  it  has  established 
a  taxable  situs  based  on  the  actual  situation  of  the  property 
in  the  city,  and  whether  tangible  personal  property  has  estab- 
lished a  taxable  situs  or  not  depends  on  the  facts  of  each 
case.  City  of  Paris  v.  The  Burley  Tobacco  Society,  et  al 320 

8.  Claimant  or  Bailee  in  Possession  Liable  for.— Under  section 
i023  of  the  Kentucky  Statutes,  the  claimant  or  bailee  in  pos- 
session of  property  is  liable  for  the  taxes  thereon.  Id 321 

9.  Sufficiency  of  Petition  to  Enforce  Collection  of. — ^Where  tan- 
gible personal  property  was  assessed  for  city  taxation  and 
afterwards  a  suit  was  brought  to  enforce  collection  of  the 
taxes  so  assessed,  the  petition  on  its  fftce,  which  charged  in  j 
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effect  that  tlie  title  and  poeaeasieft  of  the  property  aought 
to  be  aaeeased  waa  in  the  city  iy  the  hai^da  of  am  ageat  or 
bailee,  stated  a  cause  of  action  sufilcieQt  to  require  a  de- 
fense showing  how  the  tobacco  was  held  by  the  agent  and 
how  long  it  had  been  and  would  be  within  the  City.    Id 321 

10.  License  Tax  on  Ice  Factories — ^Proceeding  by  Revenue  Agent 
— Construction  of  Statute. — ^In  a  proceeding  by  a  Revenue 
Agent  against  appellant  whose  business  is  that  of  manufaetur- 
ing  ice  and  conducting  a  eold  storage  bualneaeK  seeking  to  tax 
its  total  capital  stock  at  the  rate  of  thirty  cents  on  each  41*000 
thereof,  under  the  provisions  of  the  Act  of  190€,  Held,  Under 
the  provisions  of  section  4224  of  the  Kentucky  Statutes,  which 
is  the  general  law  fixing  license  taxes*  appellant  is  liable  to 
pay  a  license  tax  on  each  of  its  ice  factories,  and  as  allefiea 
in  its  answer  it  does  pay  the  same;  and  if  its  sole  buainese 
was  the  manufacture  and  sale  of  ice,  under  the  express  provi- 
sion of  section  41Ste,  of  the  Kentucky  Statutes,  it  would  be 
wholly  excepted  out  of  the  provision  requiring  the  pigment  of 
a  license  tax  on  its  capital  stock.  It  would  be  doing  violence 
to  the  very  plain  provisions  of  that  section  to  say  that  it  was 
liable  for  the  payment  of  such  license  tax  on  its  capital  stock 
which  is  employed  by  it  in  the  manufacture  and  sale  of  ice. 
Merchants  Ice  4b  Cold  6torage  Con^pany  v  Commonwealth, 
By,  et  al  ..  452 

11.  Revenue  Statutes — Constructicm  ot — Courta  will  not  construe 
revenue  statutes  so  as  to  bring  about  double  taxation  when 
any  other  reasonable  interpretation  can  be  pot  upon  them. 
Id... 453 

12.  Where  a  Manufacturing  Company  Both  Manufactures  lee  and 
Conducts  Cold  Storage  Business— Payment  of  License  Taxes. 
— Where  a  manufacturing  company  conducta  both  an  ice 
manufacturing  business  and  a  cold  storage  business,  and  pays 
a  license  tax  only  on  its  ice  factories,  it  is  liable  for  the  pay- 
ment of  a  license  tax  on  so  much  of  its  capital  stock  as  is  em- 
ployed, or  used  by  it  in  the  conduct  of  its  CQld  storage  busi- 
ness.    Id 458 

13.  Assessment  of  Omitted  Property. — ^The  "omitted  property* 
contemplated  by  our  assessment  statutes  is  pro]^rty  which  is 
not  assessed  at  all;  they  do  not  mean  that  property  which  by 
mistake  haa  been  apportioned  to  the  wrong  subdivision  or 
municipality  may  be  treated  as  omitted  "property"  by  the 
county  or  subdivision  where  it  should  have  been  assessed* 
Commonwealth,  By,  et  al  v.  Ashland  Coal  &  Iron  Railway 
Company  673 

14.  Assessment  of  Omitted  Property — Remedy. — In  such  cases  the 
county  or  subdivision  so  wronged  may  appear  before  the 
board,  authorized  to  make  tl^e  assessment  and  have  the  error 
corrected,  and  if  that  body  refuses  it  may  be  required  to  do  so 

by  mandamus.  Id.  -.,-.  .„-_ 674 
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TKACHBR— See  Schools  and  School  Districts.  Page 

TELEGRAPH  AND  TELSPHONB  COMPANIfiS— See  Highways- 
Power  of  Operator  to  Contract — Contract  to  Deliver  Oral  Message 
— ^Actual  Authority — Apparent  Authority — Rule. — A  rule  of  a 
telephone  company  forbidding  operators  to  deliver  oral  mes- 
sages is  reasonable,  but  the  publication  of  the  rule  in  books 
issued  to  its  subscribes  is  not  notice  to  one  not  a  subscriber, 
and  a  contract  with  a  non-subscriber  made  by  an  operator  to 
deliver  an  oral  message  upon  the  payment  of  a  fee  ol  25  cents, 
being  within  the  scope  of  his  apparent  authority,  is  binding 
on  the  company  in  the  absence  of  notice  to  the  sender  of 
any  limitation  upon  the  power  of  the  operator  to  contract 
Cumberland  Telephone  ft  Telegraph  Company  v.  Brandon —  644 

TENANCY  IN  COMMON— See  Adverse  Possession;  Limitation, 
Partition. 

THREATS— See  Homicide. 

TIMBER—See  Land. 

TIME— COMPUTATION  OP— See  Appeal,  18. 

TITLE/ — See  Adverse  Possession;  Deeds;  Basements; Trespass; 
Land;   Executors  and  Administrators;   Ejectment 

TORTS— See  Attachment  4. 

TRANSCRIPT — See  Appeal;    Drainage. 
TREE>S— See  Trespass. 
TRESPASS— See  Land— 

1.  Action  for— Title— Evidence— Finding  of  Chancellor.^In  an 
action  to  enjoin  the  commission  of  trespass  committed  by  cut- 
ting and  removing  timber  from  land,  evidence  examined  and 
held  to  support  the  finding  of  the  chancellor  that  the  plaint- 
iffs did  not  own  the  land  on  which  the  timber  in  question 
stood.  Roberts,  et  aL  v.  Calhoun 211 

2.  Injury  to  Trees— Action  for  Trespass. — If  a  tree  standing 
upon  the  line  between  adjoining  lots  is  injured  or  destroyed 
by  one  of  the  owners,  without  the  consent  of  the  other,  tres- 
pass will  lie  against  the  wrcmgdoer  in  favor  of  the  joint 
owner  without  whose  consent  the  tree  was  destroyed  or  in- 
jured.    Blalock,  et  al.  v.  Atwood 396 

8.  Exemplary  Damages. — ^In  such  case,  if  the  trespass  be  wan- 
tonly or  maliciously  committed,  exemplary  damages,  in  addi- 
tion to  the  actual  loss  inflicted,  may  be  recovered  of  the 
wrongdoer.  Id.  ..  ^^ ^ ^_^^  39S 
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TRESPASSERS— See  Railroads.  Page 

TRIALr— See  Criminal  Law;  Homicide;  Jury;  Pleading— 

1.  Jury  Trial  in  BSQUitable  Actions. — Section  12  of  the  Ciyll  Code 
of  Practice  providing  for  a  trial  by  Jnry  of  issneB  of  fact  in 
an  equitable  action  has  no  application  where  the  pleadings  fail 
to  make  an  issue.  Keystone  Commercial  Company  ▼.  City  of 
MaysYiUe .-  23S 

2.  Sufficiency  of  Evidence.— Where  the  answer  fails  to  make  an 
issue,  the  alleged  insufficiency  of  the  evidence  to  sustain  the 
judgment  is  not  open  to  review.  Id , 241 

3.  Improper  Arguments. — Comments  by  counsel  in  argument  to 
the  Jury  not  supported  by  the  record  should  be  excluded  from 
consideration  by  the  jury,  and  in  addition  the  Jury  should  be 
told  that  the  argument  is  improper.  If  the  argument  is  preju- 
dicialt  a  verdict  obtained  by  counsel  so  offending  should  be 
set  aside.  Cincinnati,  New  Orleans  ft  Texas  Pacific  Railway 
Company  v.  Martin _-.- — : .....-_„  34! 

4.  Improper  Argument— Objection  to— How  Taken. — ^When  im- 
proper argument  of  counsel  for  the  successful  party  is  re- 
lied on  as  a  ground  for  reversal,  the  objectionable  argument 
should  be  set  out  In  the  bin  of  exceptions,  which  should 
also  show  that  objection  was  made  to  it  at  the  time.  Chesa- 
peake ft  Ohio  Railway  Company  v.  Stapleton,  et  aL ..-..^ 351 

6.  Continuance — ^Discretion  of  Court. — In  civil  actions  the  mat- 
ter of  granting  a  continuance  is  largely  in  the  discretion  of 
the  trial  courtf  and  when  the  affidavit  for  a  continuance  is  re- 
mitted to  be  read  as  the  deposition  of  the  absent  witness,  it  is 
only  in  very  exceptional  cases  that  the  refusal  to  grant  a 
continuance  will  be  error.  Id 351 

6.  Argument  of  Counsel — Comments  Not  Supported  by  Record. 
— ^Where  a  lawyer,  in  argument  to  the  jury,  makes  state- 
ments not  supported  by  the  record,  the  trial  judge  should^ 
without  waiting  for  objections,  promptly  reprimand  the  of- 
fending counsel,  charge  the  jury  to  disregard  his  statements, 
and  if  the  comments  are  of  such  prejudicial  nature  as  im- 
properly to  influence  the  Jury,  he  should  set  aside  any  verdict, 
rendered  in  favor  of  snCh  counsel  Owensboro  Shovel  ft  Tool 
Company  v.   Moore  — 431 

7.  Instructions — ^Measure  of  Damages.— In  an  action  for  damages 
for  breach  of  contract  to  do  a  specific  thing,  at  an  agreed 
price,  the  measure  of  damages  is  the  reasonable  profits  the 
party  would  have  made,  had  he  been  permitted  to  complete 
the  contract    Id.  • . 431 

8.  Setting  Aside  Verdict— New  Trial— Discretion  of  Judge.— A 
Judgment  setting;  aside  a  verdict  and  awarding  a  new  trial  will 
not  be  reversed  unless  it  appears  that  there  was  an  abuse  of 
discretion  on  the  part  of  the  trial  court  Pack  v.  Camden  In- 
terstate Railway  Company  „ 535 
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9.  Special  Juage— Presumption  that  Governor  Acted  Properly  In 
Appointing.— It  will  be  presumed  that  the  Goyemor  acted 
properly  in  sendliig  a  special  Judge  to  try  a  case  nothing  else 
appearing.  Ordinarily  the  clerk  may  notify  the  Governor 
when  notified  by  one  of  the  parties  that  the  parties  cannot 
agree  on  an  attorney  to  preside.  Price  v.  Russell;  Coleman  ▼. 
Morgan   ..   ^   824 

TRUSTS— 

Pools — Subject  to  Fine  Only. — ^Under  the  Act  of  1906  (Kentucky 
Statutes,  section  8941a),  known  as  the  "Pooling  Statute," 
and  which  amended  the  Act  of  1890  (Kentucky  Statutes,  3916 
to  3941  inclusive)  against  "Pools,  Trusts  and  Conspiracies/' 
there  is  no  prohibition  against  the  formation  of  trusts  or  - 
pools  in  Kentucky,  since  the  Act  of  1906  merely  provides  a 
fine  against  trusts  and  pools  in  case  they  sell  their  products 
above  or  below  their  real  value.  Gathright,  et  aL  v.  Byllesby 
&  Co.,  et  aL  106 

UNDUE  INPLUBNCB— See  Wills. 

UNILATERAL  CONTRACTS— 43ee  Specific  Performance. 

USURY— 

Right  to  Plead. — The  righ:  to  plead  usury  is  personal,  and  the  bor- 
rower may  renounce  the  benefit  of  the  usury  statutes  If  he 
chooses  and  refuse  to  avail  himself  of  their  protection.  Mar- 
cum's  Admr.,  et  al.  v.  Marcum 402 

VACATION— See  Bill  of  Exceptions;  Judgment 

VARIANCE— See  Judgment,  6. 

VENDOR  AND  PURCHASER— See  Lis  Pendens;  Easements— 

1.  Lien  as  Security  for  Purchase  Price— Assignment  of. — ^Where 
a  vendor  of  real  estate  holds  liens  as  security  for  the  pur- 
chase price,  upon  two  parcels  of  real  estate — the  lot  sold  by 
him  and  another  his  vendee  had  sold  a  third  person,  the  lien 
retained  upon  which  for  unpaid  purchase  money,  had  been 
assigned  to  him— he  had  the  right  in  one  and  the  same  action, 
to  enforce  both  liens,  and  it  was  not  error  for  the  court  in 
rendering  judgment  to  direct  that  the  lot  sold  by  the  vendor 
be  first  subjected  to  the  payment  of  his  debt  Fain,  et  al  v. 
Heathman,  et  al 1741- 

2.  Lien  For  Purchase  Money — Priority  Over  Mortgage  Lien. — 
A  lien  retained  in  deed  conveying  land  to  secure  unpaid  bal- 
ance of  purchase  money  is  superior  to  a  mortgage  lien  of 
the  same  date.  Wkrd,  et  al.  v.  Ward 865 
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3.  Pendency  of  Action  to  Settle  Estmte— ParchaBe  from  Heir. — 
Section  2084,  Ky.  SUts.— Under  section  2084,  Ky.  State.,  one 
who  purchases  from  an  heir  at  an  Intestate  pending  an  action 
to  settle  the  intestate's  estate  brought  within  six  months 
from  the  time  the  estate  deeoended,  steps  la  the  shoes  of 
the  heir,  and  acquires  no  tnterest  in  the  real  estate  where  the 
debts  of  tte  intestate  and  tiie  costs  of  administration  egnal 
the  proceeds  of  its  sale.  Robertson,  et  aL  y.  Hlnes,  et  al 364 

4.  Deed— Fraud— Right  of  Purchaser  to  Set  Aside  Prior  Deed  of 
Grantor  on  the  Ground  of  Fraud.— An  attorney  who  pur- 
chases from  a  grantor  who  had  preTiously  s<^  and  conveyed 
the  property,  with  notice  of  sucdi  prior  deed,  acquires  no 
right  to  institute  an  action  not  authorised  by  his  grantor,  to 

•  set  aside  the  former  deed  on  the  ground  of  fraud,  and  to 
prosecute  such  action  in  oppostion  to  his  grantor's  wishes. 
Stewart,  et  aL  v.  Stewart,  et  al 3CT 

J5«  Contracts — Construction — Sale — Option. — ^An  agreement  pro- 
viding for  the  transfer  of  title  to  certain  lands,  at  a  stipulated 
price,  upon  the  ascertainment  of  the  title  and  acreage,  and 
payment  of  the  purchase  money,  h^d  to  be  a  sale  and  not 
an  option.  Golden  v.  Comett,  et  aL 438 

8.  Contracts— RescisBion~*Aband0ament,— Acts  of  parties  to  a 
contract  of  sale  of  real  estate,  to  constitute  its  abandonment, 
must  be  positive,  unequivocal,  and  inconsistent  with  the  con- 
tinuance of  the  contract.  Id 438 

7.  Contracts— Condition  Precedent— Rescission— Right  of  Vendor 
— ^A  provision  in  a  contract  of  sale  that  vendor  shall  furnish 
to  the  purchaser  his  title  papers  and  assist  in  tracing  title  to 
the  lands  thereby  sold,  is  a  condition  precedent  which  must 
be  performed,  or  offered  to  be  performed,  before  vendor  is 
entitled  to  rescind  for  failure  of  purchaser  to  ascertain  acre- 
age and  pay  balance  of  purchase  price.  Id 438 

8.  Which  to  Pay  Taxes.— Section  4023  of  the  Kentucky  Statutes, 
which  provides  that  if  property  be  sold  before  February  1st, 
of  the  year  in  which  the  taxes  are  due  and  payable,  it  shall 
be  the  duty  of  the  purchaser,  in  the  absence  of  any  contract 
to  the  contrary,  to  pay  the  taxes  upon  the^roperty  bought,  ap- 
plies to  Judicial  sales,  and  embraces  all  annual  taxes»  includ- 
ing State,  county  and  municipal  taxea  Crawford  v.  Wiede- 
mann;  Wiedemann  v.  Crawford 668 

9.  Statutes — Summary  Remedy  in  Ascertainment  of  Taxes.— 8ec> 
tion  989  of  the  Kentucky  Statutes,  which  authorises  courts 
having  a  continuous  session,  in  actions  tat  the  sale  of  real 
property,  to  determine  summarily  the  amount  of  taxes  upon 
the  property  to  be  sold,  and  to  provide  for  the  same  in  the 
Judgment,  or  by  a  credit  for  such  taxes  upon  the  purchase 
price,  is  a  remedial  statute  only,  and  is  not  inconsistent  with 
or  repealed  by  section  4023  of  the  Kentucky  Statutes,  which 
confers  upon  the  purchaser  of  real-property  the  substantative 
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right  of  having  the  current  taxes  upon  property  bought  by 
him   credited   upon   his  purcbaBd   price   where  the   sale   is 

made  after  February  Ist  of  any  year.  Id 666 

10.  Effect  of  Judicial  Sale  to  Pay  Purchase  Pricew— When  land  is 
sold  to  pay  the  purchase  price,  the  effect  of  the  sale  is  to  di- 
vest the  purchaser  of  any  interest  in  the  land,  and  if  he  re- 
mains in  possession  after  the  sale,  his'  possessicm  is  not  hos- 
tile to  the  possession  of  the  purchaser  at  the  judicial  sale. 
Jones,  et  al.  ▼.  LMUiter. Mg 

VENUE— See  Corporations,  9 — 

Limitation — ^Local   Option. — To  sustain   a  conviction   for  selling 
liquor  in  violation  of  law  there  should  be  some  evidence  that 
the  offense  was  committed  in  the  county  in  which  the  indict- 
ment wae  found  and  wtttiin.  tm»    year    befere    the    tedlag    . 
of  tbe  ladictaMnt.  Shert,  et  aL  ▼.  OommoBweaHh 685 

VERDICT— See  Judgment;  Pleading;  Appeal;  Raflroads  6;  Trial— 

1.  Reversal  of  Judgment  Because  Excessive— New  Trial— Evi- 
dence.—Where  a  Judgment  for  $6,800  was  reversed  because 
the  verdict  was  excessive,  and  in  the  opinion  certain  instruc- 
tions were  directed  to  be  given  upon  a  new  trial,  the  evi- 
dence upon  the  new  trial  being  the  same  as  on  the  former  trial 
and  the  instructions  given  as  directed,  the  verdict  for  |2,- 
500  will  not  be  disturbed.  Louisville  &  Nashville  Ralhroad 
Company  v.  Cox  100 

2.  Excessive.— In  an  action  for  damages  for  personal  injury, 
evidence  examined,  and  a  verdict  of  $1,000  held  not  exces- 
sive. Louisville  &  Nashville  Railroad  Company  v.  Miller 236 

8.  Wills. — The  verdict  of  a  Jury  sustaining  a  will  will  not  be 
set  aside  as  against  the  evidence,  where  it  is  not  palpably  con- 
trary to  the  evidence.  Brewer  v.  Brewer,  et  al 662 

4.  Excessive. — Facts  considered,  and  verdict  of  $12,500  held  not 
excessive.  Chicago,  St.  Louis  &  New  Orleans  Railroad  Com- 
pany, et  al.  V.  Benedict's  Administrator 675 

5.  When  Will  Not  Be  Disturbed  in  Criminal  Case. — The  verdict 
of  a  Jury  will  not  be  disturbed  in  a  criminal  case,  unless  pal- 
pably against  the  evidence.  Johnson  v.  Commonwealth 742 

6.  Signature  of  Juror  by  Mark. — ^A  verdict  returned  by  nine 
Jurors  is  valid,  although  one  of  the  Jurors  made  his  signature 
by  making  his  mark,  and  his  signature  was  not  witnessed. 
(For  original  opinion  see  154  Ky.,  649).  Pugh  v.  Jackson,  Jr.  772 

7.  Verdict  in  Criminal  Case  WiU  Not  Be  Disturbed  Unless  Pal- 
pably Against  EMdence. — The  court  will  not  disturb  a  verdict 
In  a  criminal  case  unless  palpably  against  the  evidence  and 
under  this  rule,  a  verdict  finding  the  defendant  guilty  of  steal- 
Ing  money  will  not  be  disturbed  when  based  on  circumstances 
on  which  the  ccmcluslon  of  the  Jury  was  not  palpably  unwar- 
ranted. Davis  V.  Commonwealth 774 
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VSRmCATIOK— See  Estmtas.  "h^ 

WAIVER— See  lasonBce,  Plre;  Fnustioe. 
WATER  COURSES—See  Mmilcfpml  CorpormtkxDfli,  XL 
WATS--8ee  HIghwmye. 

WEBB-KENTON  ACT— See  Tw^^i^ifntfag  LlQUon. 

I 

WIDOWB— See  Dower. 

il 

WILLS— See  Erldeiiee;  Yet«et—  { 


! 


Ocntest— Burden  of  Piool— Tlie  file  If  IMD  uutHK  ttit 
after  due  execation  of  a  will  is  ptoved  by  the  piupuimdere 
the  burden  of  ehowinc  that  the  Inetmment  is  Invalid,  npoa 
the  ground  that  it  was  procured  by  the  exercise  of  undue  lii- 
flnenee*  ia  upon  the  contestants;  and  this  must  be  shown  by 
eridenoe  at  least  tending  to  establish  that  undue  influence 
was  eztfeised  upon  the  testator.  Crump,  et  aL  ▼.  Chenault, 
et  aL 187 

Contest— Undue  Influence. — ^Id  order  to  establish  undue  in- 
fluence in  the  execution  of  a  will,  it  is  not  sufficient  that  it  be 
shown  that  there  was  an  opportunity  to  exercise  undue  in- 
fluence, or  that  there  was  a  possibility  that  it  was  exercised; 
some  evidence  must  be  adduced  showing  that  such  influence 

was   exercised.   Id. 18^ 

Construction  of. — ^A  devise  by  a  testator,  after  payment  of 
his  debts,  of  all  his  estate  to  his  wife  for  life,  with  remaindtf 
to  his  daughter,  with  a  proviso,  that  if  the  wife  remarried  the 
property  should  be  divided  between  her  and  the  daughter,  as 
the  Uw  direcu,  but  that  if  the  daughter  should  die  "without 
heirs,"  the  estate  should  go  to  the  testator's  "famUy  relations," 
after  the  death  of  the  wife»  gave  to  the  daughter  a  defeasible 
fee  in  the  property  devised,  subject  to  the  life  estate  of  the 
widow  and  subject  to  be  defeated  in  the  event,  she  (the  daugb- 
ter)  should  die  without  children,  before  the  termination  ot 
the  particular  estate;  that  is,  before  the  death  of  the  widow. 
As  the  daughter  survived  the  widow,  her  title  became  an 
absolute  or  fee  simple  title.  Anderson,  et  al.  v.  Herring,  et  aL  289 
Construction  of. — It  is  a  well  recognized  rule  in  the  construc- 
tion of  wills,  that  where  an  estate  is  devised  to  one  for  life, 
with  remainder  to  another,  with  the  further  provision  that, 
if  the  remaindermen  should  die  without  children  or  issue,  then 
to  a  third  person,  the  words,  ''dying  without  children  or 
issue,"  are  restricted  to  the  death  of  the  remainderman  be- 
fore the  termination  of  the  particular  estate.  Id 289 
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6.  Direction  to  Sell  Land— Sale  by  Ezecntor— When  Should  Be 
Set  A8ide.—Where  the  will  directs  bo  mnch  of  a  tract  sold 
as  is  necessary  to  pay  the  debts,  and  from  the  shape  and 
size  of  the  tract  it  may  be  presumed  to  be  divisible  without 
materially  impairing  its  value,  a  sale  by  the  executor  of  the 
whole  tract  for  $700,  when  the  debts  amounted  to  only  |200, 
should  be  set  aside,  the  purchaser  having  notice  of  the  facts. 
Tarpy,  et  al.  v.  Lezingthon  &  Eastern  Railroad  Company 845 

6.  Construction.— The  testator  directed  that  the  remainder  of 
his  estate  be  equally  divided  among  his  children.  He  then 
added  the  following  clause:  "I  also  entail  the  land  on  and 
during  their  natural  life  with  the  right  to  will  the  same." 
Held,  that  the  latter  provision  being  meaningless  and  unin- 
telligible did  not  limit,  diminish  or  qualify  the  estate  devised, 
and  that  the  children  of  the  testator  acquired  a  fee  under 
the  will.  Forquer  v.  Bovard,  et  al 377 

7.  Construction  of. — In  the  construction  of  wills  the  entire  in- 
strument must  be  taken  into  consideration  in  order  to  ascer- 
tain the  meaning  and  purpose  of  the  testator;  and  in  con- 
struing a  devise  the  word  "or"  will  be  changed  to  "and"  when 
necessary  to  effectuate  the  true  intention  of  the  testator. 
Hayes,  et  al.  v.  Hayes,  et  al. 729 

8.  Construction  of.— The  word  "heirs"  and  "their  heirs"  are 
technically  words  of  limitation,  but  when  used  in  wills  they 
will  be  construed  as  words  of  purchase  when  it  sufficiently 
appears  that  the  term  is  used  to  designate  a  particular  per- 
son or  persons  who  may  stand  in  that  relation  at  the  hap- 
pening of  a  certain  event,  or  at  a  certain  period,  and  not  to 
the  whole  line  of  heirs  in  succession.  Id 729 

9.  Rules  for  Interpretation  of.— The  three  following  general 
rules  are  deduced  from  the  decisions  of  the  Kentucky  Court 
of  Appeals  for  the  interpretation  of  wills: 

First:  Where  there  is  a  devise  by  a  father  or  mother  to 
a  son,  daughter,  or  blood  relation,  in  which  the  language  "to 
him  and  his  children  forever"  is  used  the  word  "children"  has 
been  construed  as  meaning  "heirs,"  and  they  take  no  interest 
in  the  property  devised: 

Second:  In  a  devise  to  a  blood  relation  and  his  children, 
where  the  word  "forever"  is  not  used  following  the  word 
"children,"  the  children  take  a  fee  subject  to  the  life  estate  of 
the  parent;  and 

Third:  In  devises  by  a  husband  to  his  wife  and  her  chil- 
dren, the  children  take  the  fee  and  the  parent  the  life  estate. 
Id 729 

10.  Construction  of. — Other  clauses  of  a  will  frequently  throw 
light  upon  the  clause  submitted  for  construction,  and  in  such 
cases  the  court  can  be  governed  by  no  fixed  rule,  but  must 
determine  by  the  language  used  in  the  will,  as  a  whole,  the 
character  of  the  estate  devised.    Id. .. ..,..• 729 
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11.  Consftnetioft  ot— A  will  wbkfa  Amtam  mil  erf  tbe  testator's 
property  to  bis  wlte  for  life,  witli  i«iBftin4er  to  his  dansbter 
Alice,  '"or  her  hetrt,**  PanllDe,  Joha,  Bhra,  Rlehard.  WlUlaa 
and  Margaret,  aad  In  eubeeqaept  claeeea  required  tbe  real 
eeUte  to  be  held  lataet  oattl  PaaUae  became  tweaty-one  yean 
of  age,  when  the  property  ebeald  be  sold  aad  oae-sixA  tbereof 
dellrered  to  PaaUae,  aad  the  ffiaaietug  tve^lxtbs  to  be 
divided  among  the  other  flTe  bebe  as  ^mmtk  attalaed  hte  ma- 
lority.  Alice  took  a  Ufe  estate,  with  the  resudader  to  her  lire 
^Hdrea  In  feci  ML 72S 

WIRB8 — See  Telegraph  and  Telephone  Companies;    Highways. 

WITNfiSSSS—See  Evidence;  Railroads;     CrtmlBal     Law;     Part- 
nership. 


Words  and 

"AbandomDent**— Miller   t.   Commonweaitli 201 

'^Adverse  Possession"— Kentucky  Coal  and  Timber  Development 

Company  v.  Carroll  Hardwood  Lumber  Company —  523 

"Appurtenances'*— Looisville   dc   Nashville  Railroad   Company  v. 

City   of   Henderson   .- 575 

"Contract"— American  Patriots  v.  Cavanaugh 653 

•'Considered"— Polsgrove   v.   Moss. 408 

"Crime"— Mclntyre   v.   Commonwealth   14S 

"Defacto  Officers"— Wendt  v.  Berry  5M 

"Election"— Gardner  v.  Ray  509 

"Engaged     in    Manufacture  of    Liquors" — ^Brackett    v.   Modem 

Brotherhood  of  America 340 

♦*Pormer  Jeopardy"— Mclntyre  v.  Commonwealth  149 

"Funeral"- Funeral  Directors*  Association  v,  Bax. 457 

••Heirs"— Runyon  v.  Hatfield  171 

"Privilege"— Gardner  v.   Ray  509 

"Public  Purposes"- Bosworth  v.  Harp. 559 

"Public    Services"— Bosworth    v.    Harp 559 

"Punishment" — ^Mclntyre   v.    Commonwealth   _  149 

"Qualifications   of   Electors" — Gardner   v.   Ray 509 

"Secret  Official  Ballot"— Gardner  v.  Ray 509 

"State  and  County  Taxes" — Commonwealth  v.   Southern   Pacific 

Company  41 

"Surplus"— Southern   Insurance  Company  v.  Milligan 216 
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